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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL AT PESHAWAR

| Service Appeal Np:-f‘gé? 12022

Izhar Ahmad, No 512/SB, AAssistant Sub Inspector Special
Branch Police Department KPK Peshawar (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary

KPK at Civil Secretariat Peshawar

Provincial Police Officer Khyber Pakhtunkhwa at CPO

Peshawar

Additional Inspector General of Police (Special Branph') KPK

Peshawar.

Deputy Inspector General of Police (Specual Branch) KPK

Peshawar (Respondents) :

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA SERVICE

IRIBUNAL ACT, 1974, TO THE EFFECT THAT THE

IMPUGNED ORDER NO 6413-14/EB DATED 04-09-2012

WHEREBY THE APPELLANT WAS DEMOTED FROM

ASSISTANT SUB INSPECTOR IASI] 10 CONSTABLE ISSUED

BY RESPONDENT NO 3 18 II.I.EGAL AGAINST THE I.AW,'

FACTS AND INEFIEEQTI\_II_E UPON THE RIGHTS OF

APPELLANT, HENCE LAIBLE TO BE SET-ASIDE AND THE

DEPARTMENTAL APPEAL OF THE APPELLANT HAS NOT

e ——— e ——

BEEN RESPONDED / DECIDED WITHEN THE STII’UI.ATED ‘
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On acceptance of ihis Service appeal, the impugned

PRAYER:-

demotion Office Order No 6413-14/EB dated 04-09-2012
issued by Respondent No 3be declaree as illegal, unlaMul,
void ab-initio and liable to be set aside and the
R'espo;ndent's be directed to grant the appellant his own
rank as Assistant Sub Inspector with all back benefits as

exte_hded to other colleagues of Appellant by this Honorable

* Tribunal vide consolidated judgment order dated 10-01-

2022 passed in Service Appeal No 1225 /2017

Respectfully Sheweth:-

The brief facts leading up to the _fi'Iing of‘this Service Appeal are

as under:-

. That the‘Appellant is law a_bid‘ing citizen of Pakistan and
* performing his duty in S_pecia! Branch of Police Department
“which is highly sensitive & technical branch and to make it

attractive certain incentive are extended to the officials who
opted to transfer or pdsted in special branch, and the appellant
was basically / i'n.,i'tially appointed as constable in the Special
Branch. of Police department vide order dated 30-05-
1996.(Copy of appointment order is attach as Annex “A”)

: That't,he Appellant has performed his duty as constable in

special branch up to the satisfactory performance for 6 years’

" and thereafter was promoted as Head Constable vide order

dated 08-(_)8-2002.(Copy of promotion order is attach as
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. That the appellant was performing his duty with honestly to the

entjre satisfaction of his high ups and with the passage'of time |
after 12 years' service, the Appellant was promoted to the post

- of Assistant Sub Inspector vide office order No 5727-28 / EB
‘dated 04-12-2008.(Copy of promotion order dated 04-12-
2008 is attach as Annex “C”) |

. That thereafter the Respondent No 3 illegally, unlawfully and

against the law issued the impugned Office Order No 6413-14-/
EB dated 04-09-2012 whereby the appellant was illegally

~ demoted to the post of Constable from Assistant Sub Inspector

in d,isregard of Iaw.(Copy-of demotion order dated 04-09-
2012 is attach as Annex “D”) |

. That after demotion to the post of constable, the Appellant was

transferred vide office order ends No 17215-18-/E-Il dated
06709/2012 from Special Branch KPK Peshawar to District
Police Mardan as Constable illegally and then vide office order
No 19091f94 dated 28-09-2012 the said transfer order from
Peshawar to Mardan was cancelled by the Respondent, but the
appellant was posted as constable instead of posting the

appellant as Assistant Sub Inspector.(Copy of cancellation

" Order dated 28/09/2012 is Annex “E”)

. That similarly other colleagues of the Appellant were also

demoted to lowér rank and thereafter they filed service appeals
before this Honorable Tribunal and the same were allowed by
this Honorable Tribunal vide consolidated judgment / order
dated 10-01-2022. (Copy of Judgment | order dated 10-01-
2022 is attach as Annex “F”) |

. That after the judgment/ order dated 10-01-2022 passed by this

Honorable Tribunal, the appellant also filed departmental
a_p_peal' to the Respondents on 22/08/2022 to award / grant the

benefit of the judgment and be posted in his own rank as



@

. Assistant SubInspector blit"the ‘same was not responded /
decided within the statutory period.' (Copy of Departmental
Appeal dated 22/08/2022 is attached as Annexure “G")

8. That the appellant being aggrieved from the impugned orders
and by not awarding him his own rank as Assistant Sub
inspector.& also not responding the departmental appea! within
the stipulated period, preferr_ed this service appeal before this

Honorable Tribunal on the following ground:-

GROUNDS

A. That the impugned orders of Respondents are based on
malafidie, ulterior motive, against law & justice, therefore
liable to be struck down and the Appellant is entitle for the
Post of Assistant Sub Inspector with all back benefits as
extended to other colleagues by this Honorable Tribunal.

B. That the appellant has performed his duty to the entire -
Satisfaction of h'is'high ups and after rendering more than
12 year service in the department & with the passage of

.time the ap_pellant was promoted to the post of Assistant
Sub Inspector, therefore the impugned,' order of demotion .

is illegal and ineffective upon the rights of the appellant.

'C. That the appellant has not committed any sort of miss
conduct, therefore the impugned order of demotion is

illegal, unwarranted and unjustified being a punishment.

D. That no show cause notice was issued to the appellant
while demoting the appellant from the rank of Assist"an,t/ |
Sub Inspector not opportunity of hearing was provided to
the appellant, therefore the appellant has been
condemned unheard which is against the natural justice.
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E. That the promotion of the appellant has been made in

accordance with law &,:seniority, therefore the impugned -
order of demotion are without jurisdiction, arbitrary in
nature and void ab-initio and is liable to be set aside and
the appellant is entitle for the post of Assistant Sub
inspector with all back benefits including the seniority as

extended to other colleagues of the appellant.

: Tha't the appellant has rendering more than 12 years’
- service and for no good reason the appellant has been

demoted from Assistant Sub Inspector to the post of .
Constable and has been penalized just for nothing and

| the same act of Respohdent is against the rules of law &

justice.

. That the Appellant has bveen.discriminated in matter of

promotion as others colleagues of the Appellant have
been extended the same benefits of promotion after the
judgment of this Honorable Tribunal passed vide
judgment / order dated 10-01-2022 but the same relief
has been denied to the Appellant with mala fide intention
& ulterior motive.

. That it is also settled Law that when the Supreme Court,

High Court or Service Tribunal decide a matter related to
Tefr_n & Condition of Service etc., the benefit of the same
shall. also be extended to the non-litigated party, therefore
u,,n_der the verdict of the Honorable Court, the appellant is
also entitle for the same relief, but the Respondents have
illegally refused the same to the appellant.

. That the Appellant has not been treated in accordance

with law nor extended equal protection of law which is

inalienable right of the Appellant.
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o

~J. That the Appellant seek leave of this Honorable Tribunal

to raise any other grounds at the time of arguments

Prayer:-

lt is therefore, prayed that on acceptance of this
Service Appeal the impugned order of demotion of
appellant from Assistant Sub Inspector to Constable
issue by Respondents may kindly be declared as
illegal , unlawful, based on mala fide intention, ulterior
motive, void ab-initio / discriminatory, having no
ba,cki'ng of law, without lawful authority and of no legal -
effect and is liable to be set aside and the
Respondents be directéd to award / grant the appellant
his own rank és Assistant Sub Inspector with all back
benefits in the light of judgment passed by this
Honorable Tribunal vide judgment order dated 10-01-
2022 passed in Service Appeal No 1225 / 2017 in the

larger interest of justice.

Any other relief which has not been aéked specifically for
which the Appellant is entitied may also be granted.

e

- ¥ 7 '
Appe!lant_:%hmad

Through

Muhammad Ir ‘ha'dMohmand
Advocate High Court
' Peshawar

As per instruction of my client no such service appeal has earlier

been filed by the Appellant before this Tribunal. ‘
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: BEFORE. THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL AT PESHAWAR

- Service Appeal No:- /2022 |

Izhar Ahmad - , .~ (Appellant)

——

- Government of Khyber Pékhtunkhwa‘thr"otigh Chief Sécretary KPK at

VERSUS

Civil Secretafiat Peshawar & others ~ . (Respondents)

APPLICATION FOR SUSPENSION OF THE IMPUGNED
Office Order No 6413-14/EB dated 04-09-2012
AND THE RESPONDENT BE RESTRAINED FROM PASSING
ANY ADVERSE ACTION AGAINST THE APPELLANT TILL
THE FINAL DECISION OF THE CASE '

Respectfully Sheweth:-

1,

That the above noted appeal is being filed before this
Honorable Tribunal in which no date of hearing has yet

. been fixed.

That the appellant has'illega!ly been demoted to the post
. of constable from Assistant Sub inspector, therefore the
appellant has got a good prima facie case in his favour
"and balance of convenience also lies in favour of

appellant and in sanguine of its success.

That while passing the impugned order by Respondent no

- show cause nofice has been issued to the appellant and

just for nothing the appellant has been penalized,
therefore the respondént _bev restrained from passing any
‘adverse action against the appellant.
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4.  That if the impugned order is not suspended the appellant

will suffer irreparable Ioss

5. That the facts and grounds of the appeal may kindly be
read as an integral part of this application.

— Prayer

It is therefore respfa_ctf‘uuy .prayed "that on
acceptance of ihis application the impugned Office
Order No 6413-14/EB dated 04-09-2012 be
suspended till the final decision of the appeal and

the Respondents be restrained from passing / or .
N taking any adverse action against the appellaﬂf-%

AFFIDAVIT

"~ lzhar Ahmad, No 512/SB,Assistant Sub ln_spector. Special Branch |

Police Depértment KPK Reshawar, do ',h%ereby solemnly affirm and
declare that all the contents, gf the accompa @Apphcatlon are true

“and correct to the best of my\xpowledge apd belief and nothing has

been concealed or

thisA yrable Tribunal.

4\%

DEPONENT
CNIC # 4 l0!/ = 169775/ -3

Mab~333*7/4_”5/g



[ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

AT PESHAWAR
Service Appeal No:- 12022
Izhar Ahmad : (Ap_pellan_t)
| VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary KPK at

Civil Secretariat Peshawar & others (Respondents)

APPLICATION FOR CONDONATION OF DELAY

- Respectfully sheweth:-
~ The applicant / appellant submit as under:-

1. That the applicant / a~ppella'n:t is filling the instant application for
condonation of delay, if any in the above mentioned appeal.

2. That the impugned order ofaemotion of the applicant / appellant
‘fro'rn the post of Assistant Sub inspector to the post of Constable
is totally illegal, unwarranted, void ab-initio and the set procedure
of law as no show cause notice has been issued to the appellant,
therefore beih_g void order is liable to be set aside and under the

Iaw no limitation is run against the void order.

3. That the delay in filling of departmental appeal as well as service
appeal is not intentional but tu lack of knowledge and the
appellant.Was perusing his remedy before his high ups in the
department, moreover the judgment rendered by this Honorable
tribunal vide judgment / order dated 10-01-2022 has recently

been came to the notice of the appellant.

4. That the applicant / appellant has not committed any miss-
conduct during his eptire service and the appellant has been
penalized just for nothing, therefore the impugned order of

demotion is illegal and liable to be set aside.

5. That while the Respo_ndén_t passing the demotion order of
appellant, no opportunity of hearing & defense was provided to
the applicant / appellant which is against natural justice, therefore
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¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

AT PESHAWAR
Service Appeql No:- /2022
“lzhar Ahmad o (Appellant)
VERSUS

Govefn'ment of Khyber Pakhtunkhwa through Chief Secretary KPK at )

il et

Civil Secretariat Peshawar & others ' (Respondents)

ADDRESSES OF PARTIES

Izhar Ahmad, No 512/SB,A$sistont Sub Inspector Specidl Bronch
Police Department KPK Peshawar (Appellant)

o a VERSUS

1.  Government of Khyber Pakhtunkhwa through Chief Secretary
© KPK at Civil Secretariat Peshawar

2. Prov'inciol Polic‘e‘Officer Khyber Pakhtunkhwa at CPO Peshawar

- 3. Addiﬁon_ql Inspector General of quice (Special Branch) KPK
Peshawar. ' -
4, Daputy Inspector General of Police (Special Branch) KPK

Peshawar - - (Respondents)

Appellant {zhar Ahmad
Through

- Muhammad IrshadMOhmand :
Advocate High Court
Peshawar
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Do ORDERr

Head constable Izhar Ahmad No: 512/SB is hereby Promoted as Offg

Asstt: Sub -Inspector BP S-9 (3820 230-10662) on tempormy basis with effect from
01 12, 2008

His promotion is purely on temporary basis and he will not claim any

berleﬁt out of it towalds seniority mamtdmed in his own distt:/Unit,

[
Y -'..a'z'{..

Sy e
BAfAT

SSP/Admn:
For Dy: Inspector General of Police
Eppcial Branch NWFP Peshawar
1) - ,




On repatriation to parent district Mardan ASI Izhar Ahmad No.512 is .

. ORDER

X,

ereby 'demotéd to his substantive rank-of constable BPS-5-(5400-260-13200) with

7 nmedlate effect.

1

' He is"allotted constabulary No. 674/SB

10 (’* / /4~ (//EB dated Peshawar the, / (;

o e

Copy to the:-

L Acctt/SB Y
. 'EA/SB .

g

i

L

Py
‘ kS

I

L

/

A

e

- (‘——_ N l —
(Imran Shahid)

Sr: Superiptendent of Police Admn:
For Addl: Inspector General of Police
Special Branch Khyber Pakhtunkhwa

i

Peshawar

19 pow,
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This ofﬂée-endst:NofI"?Ql5-18/E—II,d-éted‘3.9.2012. so for it relates to repatriation

order of Constable Izhar Ahmad N02512'fi'om‘:'Spécial Branch,:Khyber.Pakthunkhwa,

Peshawar to his--pé.rent‘Distri,ct Police Mardan =@s‘heteby cancelled. . .

(MUHAMMAD\‘I:\LA L) .
AIG/I:,stabhshmcnt

A For Prov1n01al Police Officer,
B Khyber Paakhtunkhwa,
o i- QH

Q . Peshawar.
B, Dated Peshawar the ~ 9 / 9 12012

Copy of above is :forwarded for information and necessary action to the:-

1. AddL:IGP/HQrs: Khyber Pakhtynkhwa, Peshawar.

2. Addl:IGP/Special Branch Khyber Pakhtunkhwa Peshawar w/r to hxs letter
‘No.6622/EB dated 2792012, « '

3. Deputy Inspector General of Policé-, Mardan Region, Mardan. -

4, Distrjct Polic¢ Officer, Mardan. '

5. PSO to PPO Khyber 'Pakhturikhwg?.' Peshawar.



. \'

Service Appeal No. 1225/2017

Date of Institution ...  06.11.2017
Date of Decision ..  10.01.2022

Shafgat Ullah, No. 392/SB Sub Inspector Specral Branch Police Department
(Appellant)

~

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretanat
Peshawar and two others;” - , (Respondents)

‘ Muhammad Aiamzeb Khan

" Advocate | - .. ForAppellant

£

Asif Masood Ali Shah,

" [
ok e
“xf

Deputy District Attorney .. For respondents
- SALAH-UD-DIN ~ MEMBER (JUDICIAL)
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
i ;,,»—”“”;" -----

}/ .
-~ JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER (E):- This single j-udgment shall

| dispose of the instant service appeal, as well as connected Service Appeals-
bearing No.' 1167/29_17 “titled Mumtaz Ali Versus Government of Khyber

Pakhtunkhwa through Chief Secretary, Civil Secretariat, Peshawar and two |
others”, Service Appeal bearing No. 117772017 “fitled Irn_tiaz Ali Versus
Government of Khybef Pakhtunkhwa through Chief Secretary, Civil Secre‘ta‘ria‘t,
Peshawar and two others”, Seryice Appeal bearing No. 1192/2017 “titled Samin
K’han'AVers..us Govérnment 'of Khyber Pakhtunkhwa through Chief Secretary, Civil -
Secret_ariat, ,Peshawér and two others”, Service Appeal bearing No. 1193/2017

“titled Saeed Khan Versus Government of Khyber Pakhtunkhwa through Chief
! AT !LQ!‘FD




. ‘\'* < Secretary, Civil Secretariat,APeshawar and two others”, Service Appeal bearing No.
1196/2017 “titled Humayon Khan Versus Government of Khyber Pakhtunkhwa
through Chief' Secretary, CiVi! Secre,tariat," Peshawar and two others”, Service:
Appeal bearing No. 119’7/2017 “titled Israil Khan Versus Government of Khyber

lPakhtunkhwa through - Chief Secretary, Civil -Secretariat, Peshawar and two
others”; Service Appeal bearing No. 1204/2017 “titled Muhammad Igbal Versus
‘Government of Khyber Pakhtunkhwa through Chief Secretary, CIVII Secretariat,
Peshawar and two others" Service Appeal bearing -No. 1228/2017 “titled
Muhammad Ashraf \/ersus Government of Khyber Pakhtunkhwa through Chief
Secretary, C|V|I Secretarlat Peshawar and two others”, Service Appeal bearlng No.
1235/2017 “tltled Muhammad As:f Versus Government of Khyber Pakhtunkhwa
through Chief Secretary, Civil Secretariat, Peshawar and two. others”, Service
Appeal bearing No. 1236/2017 “titled H_abibnllah Versus Government of Khyber
Pakhtunkhwa through Chief Secretary, Civil Secretariat, Peshawar and two
others."’, Service Appeal bearing No. 123772017 ‘“titled Asif Saleem Versus
Government . of Khyber Pakh_t_unkh‘wa through Chief Secretary, Civil Secretariat,
Peshawa”rﬂ__ahd two others” and Service Appeal bearing No. 1238/2017 “titled
rHumayon Khan Versus Government of Khyber Pakhtunkhwa through Chief
Secretary, CIVII Secretariat, Peshawar and two others”, as common questions of

Iaw and facts are mvolved therein.

02. Bri'ef history of the case is that the appellants are e.mployees of special
branch of pollce department, which is the most un-attractive off branch shoot of
the department In order to make it attractlve certain incentives were offered to
the employees particularly the lower staff and one step promotion was one of
them, The appellants were basically constables, but while joining special branch "

they were granted one step promotlon who subsequently reached to the posts of

Ass:stant Sub Inspectors (ASI) and Sub Inspectors (SI) in due course of time and
: AT TESTED




o, . . . ' .
i .. after due process. The incentives so offered were given legal cover in shape of a

standin'g order of 1996 issued on 24-01-1996. In the wake of judgment of August

Supreme Court of Pakistan reported as 2013 SCMR 1752, respondent No. 2 issued
instructions to all heads of police ofﬁces vide the impugned order dated 21-03-
2016 ‘to'done away with out of turn promotions. In pursuance of the instructions,
reSpondent No. 3 issued the impugned order dated 27- 04—2016 whereby all
orders-issued regardrnq second and third step promotions to the officials of
special branch including the appellants, were withdrawn. Feeling aggrieved, the
appeila.nts filled departmental appeals followed' by writ petition No 2088-P/2016,

which was dismissed vide judgment dated 12-01-2017 on the ground of

“jurisdiction, leaving the appellants at liberty to approach proper forum for

redressal of their grievance. The appellants then _ﬁledrthe'instant appeals, with
prayer that the impugned orders dated 21-03-2016 and 27-04-2016 may be set
aside and the appellants may be restored to therr respective posmons alongwth

all back beneﬁts

L
o~
e

03" Learned counsel for the appellants has contended that judgment of

supreme court of Pakistan has been misinterpreted and has wrongly been applied
upon appellants, as promotions of the appellants were made on merit after due
process and in due course of time; that judgment was announced in 2013,
whereas the same has been executed upon appellants in 2016 and the appellants
have been penalrzed for no good reason; that such promotlons were made after
fulfilling all the codal formalities in accordance with law, Which cannot be termed
as out of torn promotions; ‘that such promotions have not affected rights of any
other person otherwrse they would have challenged such promotlons that the
appeflants were otherwise fit for promotions like their other colleagues in regular

police; that their other colleagues in regular police have reached the position of

A inspectors, whereas the appellants were demoted to the rank of head constables,

AV rastes




inspité of the fact that all the appellants are having more than 35 years of service
at their credit; that valuable and fundamental rights of the appellants are involved
in the matter and is a case of public importance; that the impugned orders are
without jurisdiction, afbit,rary in nature, hence not tenable in the eye of Iaw} that

the impugned orders are unfair, as the appellants has been condemned unheard.

Q4. On the other hand learned Deputy District Attorney for the resbondents
has contended that it is cofrect that incentives of one step promotions were
allowed to the police officials who voluntarily opted for transfer to special branch; |
that it is also correct that in view of standing order of 1996, those officials, who
had ‘spent more than five years in special branch, were further 'promofed to the
rank llof ASIs and SI_s after observing the codal formalities; that. it is also correct
that such prombtions, wére granted in due course of time against existing
vacéncies; that such promotions were considered as legal until pronouncement of
judgment of the supréme court of Paki#tan reported as 2013 SCMR 1752 and in
Iigh_t"of the said judgment, such promotions were declared as out of turn, as the

appellants.though were otherwise eligible for promotion, but were not equipped

5 . Vith the mandatory trainings, which are necessary for promotion to the next

grade, therefore in light of the said-judgment, second and third step promotions

availed by police officials in special brar‘ch were withdrawn,

05. We have heard learned counsel for the parties and have perused the

record.,

06.  In order to properly understand the issqe in hand, it Would be useful to
have a glimpse of the background of the.caseA. Spe‘cial branch being an important
wing of the police department rémai_ned one of the neglected and un-attractive
areas for.police personnel and nobody would opt to be trahéferred to special

branch in any rank. In order to make it attractive, 20% special allowance was

! !" Ul hivwg,
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allowed for officials serving in special branch, but it did not work, hence the

respondents went one step ahead and iésue__d a standing order of 1996. Salient

features of such order would elucidate that there is no defined standard for

- bringing police personnel on deputation to special branch and normally unfavorite

employees or those who were not considered as efficient, had been transferred to
special branch on deputation with certain time period, thus the special branch

became hub of unwiliing workers, adversely affecting efficiency level of the

institution. In drd_er to improve the status of special branch, it was felt eminent to

‘ regulate such transfers by devising rules and regulations for special branch. For

the purpose, standing order of 1996 was brought into force, where inter-alia,

incentives of adhoc promotions were offered to such employees, who were willing

| to serve for a period of five years in special branch, but on return to their

respective districts, they will be reverted to their previous positions and their
seniority will be maintained in their respective districts. Those ‘who stay beyond

the peri,o,dﬂof five years, willl be granted regular promotions and to this effect a

//

~—"Case will be submitted to the government for establishment of a training school in

collaboration with |ntelllgence bureau school, ‘which ultimately'wou!d impart
necessary trainings to employees of special branch, pertaining to intelligence

courses, WIP security training and many others , s0 as to enable them to handle

their respect:ve jobs efﬂcnently as well as to equip them to be promoted on

regular basis without quahfying police courses and such practice of prbmot;on will

continue till establishment of such training school for special branch.

. : I I
07. . As per practlce in vogue in special branch and subsequently, in light of

standing drder of 1996 a written agreement was required to be sngned between

the employee and the special branch, containing the conditions that his seniority

will be maintained in his respective district and his promotion would be on

officiating/adhoc basis and on return to his respective diStrict,'he will'be reverted

ATTESTED
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:‘ w to his origina! position. F_%ecqrd _reyeals that po!iAce personnel were normally
transferred to special,branth‘.en "d"éputation'basisAwith the option to return to their
‘respective districts, bu't‘ the appe!!a_nts are amongst those, who had decided to
remain in special branch until their retirement. Since cases of the appellants are
similar in nature naving common questions of law and facts, so case of one Mr.‘

| Mumtaz Ali is taken,as an example, whg joined police force as Constable on 20-
10-1975. lOn 04-11-1981, he was transferred to special branch and was granted
one-step prornotion as Head Constable. After 15 years, on 11-06-1996 he was

. promoted as Assistant Sub Inspector (ASI) and on 04-09-2002, he \n/aé promoted
as Sub Inspector (SI). Record would suggest that such promotions had been
made by promo_tiqn cemmittees against the available sanctiqned peSts purely on
ofﬂciating/adhec basis only as an_ in_centive to such employees, who would opt to
-remajn in special branch for a period of more than five years. Mr. Mumtaz Al

: travellled a long ‘way in earning promotion to the post of SI and it took almost 27
‘long years for him to reach to the post of SI and that too on officiating/adhoc '
basus,fwhrch was good only for monttory consrderatlon in terms of enhanced

salary, which ultimately would yield beneﬂt in case of pension. During the course
of litigation, six of the appellants retired from service upon reaching their age of

superannuation, while others are serving as head constables and are at the verge

of retirement.

08. ~ With such go_nsiderafio_ns, the appel!ants opted to remain in special branch
with anticipation that they had signed a written agreement with ‘respondent' No. 3
wherem it was mentioned that such arrangements would continue until alternate
arrangements are made. Record is su!ent as to whether any alternate
arrangements were made or not, but subsequently in order to make the special .
branch functional, promotions of subordinate ranks in regular police were made

condrt;o_nai with mandatory stay _for certain period in special branch,:which'was/is




fnande}tory for all but in wake of announcement of Ju‘dgment of Supreme Court of
Pakistan reported as 2013 SCMR 1752, "ﬂthe provincial police officer issued
d{rectives vide order dated 19-06-2013 that special case promotions should be
discontinued in fufure to provide level playing field for all police personnel in
career progression. Such letter was addressed to all heads of police offices, but
,no- adQerse action Was taken against employees of special branch, as such
directivgs were meant for future. In another developing story, this tribunal in
sewice appeals No. 561, 562, 563, 537, 715 & 538, in similar nature cases
pertaining to investigation wing of the pdlice, vide its judgment dated 16-11-
2015, remitted theiy appeals to respondents with direction to the respondents to

examine appeals Q_f the appellants and décide thé same strictly on merit without |
any discriminafion. The appellate authority (Provincial Police -O‘fﬁéer) examined
such appeals in Iight Qf judgment of S_uprerﬁe Court of Pakistan and decided that
the present appellants as well as all such promopions. in other units have been

madt?/ against the law and rule, hence may be done away with it. Such

-

. *~instructions were issued vide order dated 21-03-2016 and in compliance,

-respondent No. 3, issued order dated 27-04-2016, whereby - orders regarding
second and third step promotions were declared as out of turn promot_ibns, hence
were withdfawn with immediate effect and the appellants were left with one step

promotion as head constables.

09. In order to reach to a logical con;tusion, it wduld be useful to briefty
introduce the judgment in question. While disposing of constitutional petitions
chéliengi_ng vires of statutes, the supreme court of Pakistan;. declared impugned
Iegis!ati_]ons‘and benefits extended thereunder by goVernment for being voilative

of the Constitution. It was the Government of Sindh, which empowered the Chief

'Mini_ster to grant out of turn promotion to civil servants by bringing amendment in

civil servants Act, 1973 through promulgation of ordinances, where non-civil
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servants and non-cadre civil servants Were transferred to cadre posts in Sindh
government by way of depu{ation and theif obsorption agéinst cadre posfs with
ba‘okdated seniority by chief minister pursuant to Sindh Civil Ser{/ants_Act, 1973 as

amended by Sindh civil servants (second amendment) Ordinance 2012, Sindh Civil

Servants (Amendment) Act, 2013 and Sindh Civil Servants (second amendment)

Act, 2013. Such deputationists, despite not having matching” qualifications to

cadre in ‘which 'thoy were transferred and liable to be repatriated, had been .
absorbed against cadre posts against language of section-10 of Sindh Civil
Servants Act, 1973 on the basis of legislations so made. The supreme court o_f
Pakistan in its judgment in queétion has held that neither a non-civil servant nor a

civil servant from non-cadre post could be transferred to a cadre post in

_government by way of deputation as same would affect rights of civil servants

serving in government and create sense of inéecurity in them. The impugned

legislation meant for specific class- of persons was declaréd voilative of Article-25,

oy

o

1 ;,an’&fMO of the Constitution, which ultimately would encourage nepotism and

e

discourage transparent process of appointment of civil servants in prescribed
manner. Further held that benefits extended to different employees or civil
servants through impugned legistations would not attract principle of locus
poenitentiae, hence the Suore,rne Court struck down such Iegislation‘s and
withdrew the benefits of out of turn promotions. The judgment so announced was

sent to all chief secretaries of the province for compliance.

10. Now ‘the moot question before us is as to whether the promotions of the

appellant were illegal and the same come under the parameters drawn for out of

turn promotions. For the purpose, we have carefully 'e*amined the judgment in

question, which has delineated various asoects involving out of turn promotions,
_ , |

relevant portion of which is reproduced as under:

| ATTESTER
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"We ére of the considered opinion that a persony/litigant, wﬁo has
availed benefit for promotion under Article-9-A without application

- of the cr'/ter/a laid down under Rule-8-B by way of underhand
means or by any mode other than merit, cannot get protection on’
such benefit on the principle of locus poenitentiae, unfess pe could
5/70w that the benefit availed by him was in accordance with law; in -

good faith and W/thout ulterior motive or malafi a’e ”

The verdict provides for a chance to the beneﬁcieries to show as to

| whether the’ benefits so availed were in accordance with law or otherwise. The
same would equa#ly apply to the appellants, who were required to be afforded an
opportunity to defend their cause, which however was not granted by the
responden‘ts and without proper examination of th_e judgment as well as without

‘ application of independent. mind, competenf authority unilaterally decided their
cases. The principle of Audi alteram partem has a'lways' been considered as

- _mandatory in such. cases, as no advefse adtion can be teken against any one
without prowdlng him an opportunlty to defend hlmself The appellants however |

», ﬁ f\/ J having~as strong Case on merit, as their promotions were duly protected by '
‘ standing order of 1996, whfch were made after fulﬁfling the required codal :
formalities and such promotions were not promotions in real meaning, rather it
was an incentive granted te the appeliants in lieu of services rendered in special
branch with a tacit understandlng between the appellants and the respondents _
The appellants served in special branch due to such incentives, otherwise they
would have earn such promotlons if they were in their respective districts, like
their other co!leagues in their respectfve districts, who had elevated to the post of

inspectors, hence such promotions cannot be termed as out of turn promotions. .

11. For the purpose, we need to understand as to what . is out of turn

promotlon Out of turn, promotion is a promotion, when it is not your turn, but in

the mstant case, the appellants were promoted in their own turn and nobody else
. . AT TEST E
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"’é‘ . were affected by such promotions nor they were given any benefit of seniority

over their seniors. The subreme coEurt' of Pakfstan in the judgment in question has

held as under;

"Grant of out of turn prdmot/bn were class specific, prejudicial to
public interest. and not based on intelligible differentia, rather
- having distorted  service structure, affected inter-se-seniority
betWeen oﬁibers serving on cadre posts after acquiring jobs

through competitive process.”

2. We have observed that promotions in the instant case are neft_her cléSs :
'lspeciﬁc nor 'préjuqici_al -to. public in_tefest or affected seniority of others, rather
such ‘promotidns wefe made amongst the deputationists in light of standing order
of 1996. The appellénts in the instant case are not the deputationists in a sensé,
which has been discussed in the judgm_enﬁ in question. The appellants spent their
whole lives serving in an un-attractive plaée only for the purpose of getting
promotions, but in the-vlastvleg of their service, they 'were reverted back to the
post of head cAonst‘ables., For the sake of comparison of the case of the appellants

with those d,iscuss.ed_in the judgment, relevant portion of the judgment -is

| repfd/l_lct-:‘d}funder:
LN '

.-"7'/7e procedure provided under the ESTACODE requires that a
person who is transferred and appointed on deputation must be a
government servant and such transfer should be made through the
process of selection. The borrowing government has to establish
the exigency in the first place and then the person who is be/’ng
transferred/p/aced on deputation in govémment must . have
matching qualifications, expertise in the field with required
experience. In absence of f/zeSe condijtions, the govemme/ft cannot
appoint anyone by tfansfer on a’eputabbn. i

In the instant case, the appellants are regular police persol)nnel and their

transfers on deputation were made on solid reasons and in eX|gency of service by
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‘%{3@& the special branch’ by offering them . incentives of ofﬁciating promotions. The -

appellants having ‘rnatching q_ualiﬁca_tions,=-expertise'rasr well as the required * -

. €xperience, thus they were fit to be app'ointed on deputation ih,special_branch. In

the instant case, neither they were absorbed against posts infringing ‘rights of

3 other employees,rnor were they promoted through bypassing of their colleagues. S

In nutshell, case of the appellants is distinguished from the one discussed in the ’

'judgment in quve'stion. In the judgments reported as PLD 1993 S'C"169.and PLD .
1961(WP) Lahore-'78 worthy superior courts - have 'graciously held -that while - .

taking somethmg as'a precedent and whrle con5|der|ng the value of the prlnC|pIes

of a case, emphasus has to be placed on matenal facts before the-court, for such

4fact., .may serve as.a guide for the reasons for pronouncement of law by the

judge or the statement of rule of Iaw followed by hlm that precedents prlmanly |

apply to their own fact and can have but little weight where facts are different.

" August supreme Court of Pakistan in the Judgment in question has held as-under:

- "The . provincial ~assembly (Sindh) through the /mpugned

/ ’f;uments pronounced a Jlegisiative Judgment with the sole

O object to accommodate their blue-eyed, who were neither avif

- servants nor government servants. The deputationists brought in-

" were not recruited through the process of 'the compelitive exams"'

- and -were .appointed on -deputation to the cadre posts,. which
appointments aﬁected the rights of the civil servants. serwng /n
different govemment depan‘ments as their promotions were L

blocked, |

In the instant case, t‘hel situation is totaliy different, as the appellante' were

" brought in to spec'ialebranch through incentives of officiating promotions, against

which they served for considerable time period and such mcentlves were -

~wrthdrawn wrongfully under the pretext of the ]udgment in question’ wrthout

' proper examination of such judgment, which however was not warranted. In last

Para of the judgment in question, it has been ordered that copy '6f, the same be -
. !a"aﬂr!'\E SOrEH




se.nt to all Chief Secretaries of the provinces with direction to streamline the
ser\'ric':e structure of civil servants in fine with the principles laid down in the
judgment. In light of the said judgment, the respondents were required to have
stream,!tned service structure of the employees of special branch, however instead
ef doing so, the reépondents have wrongly and 'illegally withdrawn promotions

granted to the appellants by complying the required legal formalities.

13. Provincial Police Officer, Punjab, while deriving wisdom from the judgment

.of supreme court of Pakistan reported as 2015 SCMR 456, extended the same

_ benefit to ST Abdul Ghani, whose ¢ase was similar to that of the appellants vide

order dated 09-04-2020. On the same analogy, the IG Islamabad vide order
datecl 29-09- 2020 extended the same benefit to SI Muhammad Zahld where he
was granted promotions on the same dates, when his erstwhile colleagues were

promoted. Relevant portion of the judgment is reproduced as under:

M. the officers/officials who have been repatriated to their
/ﬁ/reﬂt%partments shall be entitled to salaries and other benefits:

) ’W\ ~ from the date they were relieved to join their parent departments.

Their seniority shall be maintained in their parent departments with
their batc"/;jmate's as if they were never relieved from their parent
4 a’epafz‘ments Exp/'ry of per/od lien shall not come in the wa y of the

4

14, We have observed that in the said judgment, though repatriation to

parent departments have been upheld but rights of promotion and seniority of the -

-affectees have been taken care of, as their cases were not considered in the

category of out of turn promotlons The instant case is eccentric to the effect that
appellants were not - repatriated to thelr parents department‘ but were only
downgraded and. kept: absorbed in the special branch. In a ‘manner, they were
deprived of the beneﬁts, which were accrued to them, if repatriated to their-

parent departments. We are of the considered opinion that the appellants
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suffered twice, as on one hand, they were not repatriated to their parent
departments hence'deprived rhem of thedopportunity to re-gain their eeniority
and promotions in thelr parent department and on the other hand, their ad hoc
promotions were also withdrawn, which were good only to the extent of monetary

benefits in lieu of the services rendered by appellants in special branch. In such a

. situation, 'natural justice demands that the appellants shalvl not suffer for any

wrongdoing of the respondents. We are of the considered obinion that judgment
of the supreme court of Pakistan reported -as 2013 SCMR 1752 has been
mrsrnterpreted and erroneously made apphcable upon the promotlon cases of the

appellants because such promotlons cannot be termed as out of turn promotlons

15. In view of the foregoing discussion, the instant service appeal as well as
connected Service Appeals bearing No. 1167/2017 “titled Mumtaz Ali Versus
Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretanat
Peshawar and two others”, Service Appeal bearing No. 1177/2017 “titled Imtlaz '
All\/ey(;evernment of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar and two others”, Service Appeal- bearing No. 1192/2017

“titled Samin Khan Versus Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar and two others”, Service Appeal bearing No.

1193/2017 “titled Saeed Khan Versus Goyernment of Khyber Pakhtunkhwa
through Chief Secretary, Civil Secretariat,‘_Peshawar and two others”, Service
Appeal bearing No. 1196/2017 _“titledA.Humayon Khan Versus Government of
Khyber Pakhtuhkhwa through Chief Secretary, Civil Secretariat, Peshayvar and two -
others”, Serv?ce Appeal bearing No. 1197/2017 “titled Israil Khan Versus
Govemment of Khyber Pakhtunkhwa through -Chief Secretary, Civil Secretariat,

Peshawar and two others" Serwce Appeal bearing No. 1204/2017 “titled

Muhammad Igbal Versus Government of Khyber Pakhtunkhwa through Chief |

Secretary, Civil Secretariat, Peshawar and two others”, Service Appeal bearing No.
. A ATTES TEB:




: Peshawar and two others”,

1228/2017 “tftled Muhammad Ashraf Versus Government of Khyber Pakhtunkhwa
through Ch:ef Secretary, Civil Secretarlat Peshawar and two others”, Service
Appeal bearing No. 1235/2017 “titled Muhammad Asif Versus Government of
Kh;/ber Pakhtun_khwa through Chief Secretary, Civil Secretariat, Peshawar and two :

others”, Service Appeal bearing No. ‘1236/2017 “titled Habibullah Versus

: Government of Khyber. Pakhtunkhwa through Chlef ‘Secretary, CMI Secretarsat

-Service Appeal bearing No. 1237/2017 “titled  Asif
Saleem Versus Government of Khyber Pakhtunkhwa through Chief 'Secretary, Civil

Secretariat, Peshawar and two others” and Service Appeal bearing No. 1238/2017

“litled Humayon Khan Versus Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, PeshaWar and two others”, are accepted as prayed

for. Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED
10.01.2022 |
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