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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

AT CAMP COURT SWAT

Service Appeal No. 2035/2020

Date of Institution ... 18.03.2020
Date of Decision ... .~ 06.12.2021

Fawad Ali S/o Shah Ramand, R/c Amnawar, Tehsil-‘G_agra, District Buner, presently
posted at Tehsil Revenue Accountant BPS-Q? Daggan'_BQner.
" o (Appellant)

VERSUS

Commissioner Malakand Division Saidu Sharif Swat and three others.

(Respondents)
Shams ul Hadi, '
Advocate ‘ For Appellant
Riaz Khan Paindakheil, |
Assistant Advocate General ‘ For Respondents
ROZINA REHMAN MEMBER (JUDICIAL)
MEMBER (EXECUTIVE)

ATIQ-UR-REHMAN WAZIR

\«9 R —

JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the
case are that the appellant was appointed as Patwari (BPS-5) on 28-09-2011 and

wés working as such until 23-09-2019. The appellant was transferred and posted
‘E)n regular basis as Tehsil Revenue Accountant (TRA) vide order dated 24-09-
2019 by respondent No. 2, but such order was withdrawn by respondents No. 2
vide order dated 03-10-2019. Feeling agérieved, the appellant filed departimental
appeal to respondent No. 1, yvhich was accepted and order dated 03-10-2019 of

respondent No. 2 wés set aside vide order dated 31-10-2019. Upon re-




co_nSideration, respondent No. 1 withdrew his order dated 31-10-2019, thus, the
order dated 24-09-2019 automatically réstored and the appellant reverted back
to his original position of Patwari. Feeling aggrieved, the appellant filed
Elepartmental appeal to respondent No. 3, which was rejected vide order dated
26-02-219, communicated to the appellant vide order dated 03-03-2020, hence |
the instant service appeal with prayers that impugned orders dated 03-10-201'9,
31-10-2019 and 26-02-2019 may be set aside and order dated 24-09-2019 may

be restored.

02. Learned counsel for the appeliant has contended that the réspondent
became functus officio after passing the order dated 31-10-2019 in a capacity as
the appellate forum and subsequently could not pass any order on the same
subject matter; that once a legal right has been accrued from the order of the
appellate forum, it could not be taken away simply through an order in its
original jurisdiction; that the impugned orders were passed without.affording any
opportunity of hearing to _the appellant and therefore, is liable to be set aside,
being against the universal principte of audE~aIterm-parterh; that the respondents
has passed a non-speaking order without giving plausible reasons and is
\/\/ Minable in the eye of law; that tHe impugned order was
passed after the lapse of sufficient time during which the appellant has drawn
salaries; that the impugned orders are against law, rules and regulations on the
subject and liable 'to be set aside; that the impugned order is the result of mis-

reading and non-reading of the law on the subject.

03. Learned Assistant Advocate General for respondents has contended that
the order dated 24-09-2019 was withdrawn as it was found fhat rules on the
subject had not been observed and was in contradiction to notification dated 23-
01-2015; that as per service rules notified vide order déted 23-01-2015, the post

of Tehsil Revenue Accountant is meant for promotion from amongst Naib Tehsil



Accountant and not for transfer and due to the reason, such order was

withdrawn.

04. We have heard learned counsel for the parties and have perused the

record.

05. Record reveals that the appellant was appointed as Patwari and was
working against such post until he was transfered and posted as Tehsil Revenue
Accountant (TRA), but in fact, it was not a simple transfer, rather wording of the
order speaks more than it. In fact the appellant was transferred on regular basis
as Tehsil Revenue Accountant (TRA), which however was realized that the
appellant was not only transferred but was also given promotion against such
post, hence the order was withdrawn. As per service rules, notified vide order
dated 23-01-2015, the post of Tehsil Revenue Accountant (TRA) is meant for
promotion from amongst Naib Tehsil Accountant and not for transfer, hence the

order dated 24-09-2019 was correctly withdrawn.

06. We did not notice any irregularity in the process, which does not warrant
any interference, hence the instant appeal being devoid of any force is
dismissed. Parties are left to bear their own costs. File be consigned to record

room.

ANNOUNCED
06.12.2021

\ b
(ATIQ-UR-REHMAN WAZIR)

MEMBER (E)
CAMP COURT SWAT
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06.12.2021

Learned counsel for the appellant present. Mr. Riaz Khan
Paindakhiel, Assistant Advocate General for respondents present.

Arguments heard and record perused.

Vide our detailed judgment of today, separately placed on file, L &
instant appeal being devoid of any force is dismissed. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
06.12.2021

(ATIQ-UR-REHMAN WAZIR)
MEMBER (E)

CAMP COURT SWAT




04.10.2021 Appellint present through-counsel.
‘Muhammad Riaz Khan Paindakheil, learned Assistant
Advocate  General alongwith Saif ur Rehman

Superintendent for respondents present.

Former made a request for adjournment in order to
prepare the brief. Adjourned. To come up for arguments on

06.12.2021 before D.B at Camp Court, Swat.

i —— )

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member(E) Member(J)
Camp Court, Swat Camp Court, Swat
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- 9*/ .202d~ ,,Due to summer vacation, case is adjourned to A

a§- 3 2021 for the same as before.

01.03.2021 -~ Appellant present in person.
Riaz Khan Paindakheil Iearnéd Assistant Advocate General

alongwith Saif ir Reh‘man' Superintendent for respondents
present. o

- Former made a request for adjournment as his counsel is
busy before Hon'ble Peshawar High Court, Peshawar;
granted. To come up for arguments on 03.05.2021 before

D.B at Camp.Eeurt, Sw?t. . .

(Mian Muhamnfad) (Rozina Rehman)
‘Member (E) . Member (1)

Camp Court, Swat - Camp Court, Swat
| | - ‘ - ) of &
Due- o couiD - kT S
Lomit Ve $/ of f/‘“’/ ‘_SOW'Q’ -

ot |0 2231

obr




©02.11.2020

Appellant in person present. Mr. Muhammad Jan, learned
DDA alongwith Saif ur Rehman Superintendent and Arif

Superintendent for respondents present.

Representatives-- of -~ r{espondent slemitted written
reply/comments, which is placed on file. To come up for
rejoinder if any, and arguments on 04.01.2020 before D.B at
Camp Court, Swat.

\A b

Member (E)
Camp Court, Swat
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10.09.2020 | Counsel for appellant present. Preliminary arguments heard. File ¢

=

perused.

Points raised need consuderatlon Admitted to regular hearing
subject to all legal obJectlons The appellant is directed to deposit
security and process fee within 10 days. Thereafter notices be
issued to respondents for written reply/comments. To come up for
written reply/comments on 02.11.2020 before S.B at Camp Court,
Swat.
ﬁppefiam! f‘)“posz tod An application for suspehsion of the impugned order has been
Ses 0cess Fea annexed with the appeal. Operation of impugned order would

,/ /7 ')D‘*-v* remam suspended till next date, if not acted upon earlier.
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Court of

Form- A - A ‘ 3.9
FORM OF ORDER SHEET o

Case No.-

. -
D\ (‘)2 ( ' /2020
71 7~ ;

S.No. | Date of order Order or other proceedings'with signature of judge
proceedings ;
1 2 ; 3
' Th | of M F; d Ali ntdfd by Mr. Sh | Hadi
1- 18/03/2020 e appeal of Mr. Fawad Ali presented today by Mr. Shamsul Hadi
Advocate may be entered|in the Institution Register and put up to the
Learned Member for proper order please.
v
REGISTRAR =+ ',
7. This case is entrusted to touring S. Bench at Swat for preliminary

09.07.2020

hearing to be put up there on 52 f A2 Z: Lg 20
Mg ot 47

- MEMBER

Bench is incomp]e%te. Therefore, the case is adjourned.

To come up for the lsame on 10.09.2020, at camp court

| A/

| Reader

Swat.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR

Service Appeal No. 9 03%020

FAWAA Alicconnriniiiiieiiiiiiiiiiieiieeireseiresecnanaas Appellant
RREGR Versus
Commissioner Malakand & others................ Respondents
INDEX
v R
S.No.| ° Description Annexures | Pages
1. | Appeal / A
2., !/\&ff::}dawf 7
_3:E ;fStgy application along with affidavit Ng_ /0
4. | Copy of the appointment order A ivl |
T 2 TR
5. | Copy of the office order dated 24/09/2019 B 1
6. 1 Copy of the office order dated 03/10/2019 N C /?
7 Copies of the departmental appeal and .. D & DI S
. | order dated 31/10/2019 ‘ 14-16
8. | Copy of impugned order dated 07/01/2020 E /7, ;
9_-"_ :(;p;,py, of departmental appeal and F S
_i..|impugned order dated 26/02/2019 18- 25 |
10. ‘c;i(?‘-by of service book and pay slips G &Gl 2 (-33 :
7‘37 Wa._kalct nama | 3(I .
SRS
L ;f; |
QG
o Appellant
e Through

SHAMS UL HA_D> —

Advocate, high court
Cell No. 0333-933762¢%

-~
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' BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
' PESHAWAR
Serw’cé Abpéa! No.A0 2 ; -M/2020 _ - Khyber Pakhtukhwa

Fribunal

. > . : Diary Neo. M
Fawad Ali $/o Shah Ramand, Dated—g-,@#_%aaa

R/o Amnawar Tehs:l Gagra, District Buner

SLETRE G

Presenﬁy posfed at Tehsil Revenue Accountant BPS-07 Daggar |

......................................... ‘..........................................Appeﬂanf

Versus

' ’*"Cc’iéhmis'sioher Malakand Division Saidu Sharif Swat.

2 -3- Deﬁwt Commissioner Buner.
e

3 Senror Board of Revenue Khyber Pakhtunkhwa at Peshawar.

4. Assistant secretary (Estt) Board of Revenue Peshawar.

o veree....RESPONdent

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIB&NEL JICT AGAINST THE ORDERS DATED 26/02/2019 and
07/ 0 ’2020 PASSED BY THE RESPONDENT No.l1 & 3

Resp«-cffully sheweih

B'fiéf';fdét -éxrising from the present appeal are as under:

" .Z?*Tho.f the oppel!anf 'was oppoinfed as Patwari on
28/09/20 I and was working as such f1123/ﬂ9‘/2019

(Copy of the appointment order is annexure "A"').

“.2.That  the services of the appellant were

<

_fransferred/posted from the post of Patwari fo Tehsil

i
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‘Revenue Accounfant (TRA) BPS-07, Tehsi Daggar,

;. . District Buner, on regular basis, vide office order bearing

‘No.‘12061—64/DC(B) dated 24/09/2019, by Deputy
Commissioner, Buner.

(Copy of the office order dated 24/09/2019 as annexure

Ve
Pt
ot . . :
- HBH)
\ B
P '.-‘

. That the order dated 24/09/2019, was withdrawn by

respondent No.2 vide order dated 03/10/2019, without
“any nofice or backing of !a.w."
+(Copy of the office order dated 03/10/2019 as annexure

HCN).

. That feeling aggrieved from the withdrawal order of
1d-.'epufy" commissibner, Buner, the appellant has

L “preferred a departmental appeal No. 156/CMD on the

'groiJnd that the order suffered from legal infirmities and
therefore, was liable to be set aside, so the respondent

No.l by accepting departmental appeal of the

appellant set aside the order dated 03/10/2019. ’fthUgh

“order dated 31/10/2019.

(Copies of the departmental appeal and order dated

- 31/10/2019 are annexure D" & “D/1" respectively).
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';‘_,-,If'f 5. -That to the great dismoy and surprise of the appellant,
the respondent has pdssed an impugned order bearing

‘No. 39-41/156/CMD, dated 07/01/2020, whereby the

previous order dated 31/10/2019 issued by the

respohdent was withdrawn any legal authority.

S V((foby of impugned “order doféd -07/'01/2()‘2:0' as

GROUNDS:

. annexure “E").

. That the appellani being aggrieved of the impugned

order approaches respondenf‘ No.3  through

B depon‘menfol appedal buf the same too was regrofed

vide impugned order dated 26/02/2019 which was

communicated the appellant vide order dated

" 03/03/2020. (Copy of departmental appeal - and

impugned order dated 26/02/2019 -os annexure “F").

. That being aggrieved the appellant prefers this appeal

on the following grounds:.

.That the respondent became functus officio affer

posSing the order ddféd 31/10/2019 in a capacity as the

appellate forum and subsequently could not pass any

" order on the same subject matter.
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R B. That once alegalright has been accrued from the order

of fhe- appellate forum, it could not be taken away

simply through an order in its original jurisdiction.

. That the impugned order was passed without affording

any opportunity of hearing to the appellant and

| therefore, is liable to be set aside, being against the

universal prfncfpol of oudi;o!ferm-porfem.

D. That the respondent has passed a non-speaking order

‘without giving piouéib:!e reasons and is therefore not

maintainable in the eye of law. -

. That the impugned order was passed after the lapse of

" sufficient time during which the appellant has drawn

salaries w.e.f. 28/09/2019 till date in this respect copy of
service book and pay slips are enclosed as annexure”

G" & "G/1" for ready reference.

E. That the impugned order is against the law; rules and

re‘gUlaﬁons on the subject and hence h‘oble fb be set

aside.



Y

- G. That the oppéllonf conhof bé deprived of his ieg.of right
| being permanent em’p!oyeé without giving him any
obporfunity of heon’ng:ond In fhe present case, the said
principle was blatantly violated by the responde‘nf qnd

therefore the order is liable to be struck down.

| H: That the impugned order is the result of mis-reading and

nc_)hfreoding of the law on the subject.

l. Tﬁof fﬁé impugned order is based on molé f‘idé i"n'féfnsio‘h‘
- as fhe same is reﬂecﬁhg on fhé surface of fhe oraer and
.. Isnot bqsed on The' chfs on‘,d circumsf_oncle_s,qf__lth_e case
rather it seems a poﬁﬁcol victimization, besidés suffering

from legal lacunas.

J. Itis. ‘fherefore, requested to allow the respondents to
submit addifional ground, case law and additional

-d'oc-_umenfs at the time on heoring the date fixed please.

Itis, therefore very humbly prayed that on

| oécepfoncé is this opped 'impé‘;g‘ne‘d order
dated  03/10/2019,  31/10/2015,  and
2,6/02/_2019 :po.ssed byl ‘res'péndén'fs“ ‘may
kindly be set aside and earlier order dofed

24/09/2019 regarding  the posting - of

¥



CERTIFICATE

opbe”om‘_ as Tehsil revénue accountant BPS-
07 may kindly be restored.
oI

- Appellant
- Through

' SHAMS UL HADI
: Advocate, High Court

Itis ceriify that no such like reply has been filed earlier before this

‘Hon'bie tribunal.

~Advocate - L=



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
‘ | PESHAWAR

»

Service Appeal No. /2020

Appellant

: Commissioner Malakand & others................ Respondents

AFFIDAVIT

I, Shams Ul Hadi, advocate, per information of my client, do hereby
solemnly:.affirm and declares on oath that, all the contents of this
appég,l{ggei,tirue and.correct to the best of my knowledge .and belief
ondnéfbing has been kept concealed or withheld from This.ougusf
Cou‘f‘tzf‘f?‘aéi:'

: 2C 2/
Ve | _DEPONENT. . .
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR

Serw’ce Appeal No. /2020

oooooooo

................................................. Appellant

Respondents

APPLICATION FOR: SUSPENSION OF IMPUGNED ORDER DATED 03/10/2019,
31/10/2019, AND 26/02/2019 PASSED BY RESPONDENTS AND GRANT OF

‘STATUS QUO TILL THE DECISION OF THIS SERVICE APPEAL = AND_THE

'RESPONDENTS MAY KINDLY FURTHER BE DIRECTED NOT TO PASSED ANY

ADVERSE.~ .@RDER/ACTION AGAINST THE APPELLANT.

RespecHuily' Sheweth:-

That the above service appeal  is pending

adjudication before fhrs Honoroble Courf wi fh no

" date fixed so far.

That prima facie the appellant has a good case

and as sanguine about it success.

That if the impugned orders mentioned above are
not suspended then the petitioner will suffer

ireparable loss

That balance of convenience also lies in favour of

petitioner



]

it is, therefore, humbly prayed that on
' occepfon:ce of this C.M impugned orders
dated  03/10/2019,  31/10/2019, -and
26/02/2019 passed by respondents may kindly
be suspended and status quo be maintain till
final decision of this service appeal and the
responderﬁs may kindly further be directed
not tfo bossed any adverse ofder;/d"ction

against the appellant.

S
Appellant -
Through counsel.

" SHAMS UL HADI
Advocate, High Court
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR -

Service Appeal No. /2020

D TFGWAA All.creecievereeenceniseeneiereesiseaen oo ineeeene Appeliant -
L Versus
Co’rﬁrﬁissioner Malakand & others................ Respondents
& AFFIDAVIT

I, ShamsUI Hdgﬁ,‘ 'adyocafe, per information of my Acl.g:eﬂn'f,, '_do hereby
solelf‘_.f::‘hﬂla)’/;'ciffirm and declares 'on oath that, all the contents of this
app’tié\t;{t{,ép,gre frue.and correct to the best of my knowledge and
belief and nothing has been kept concealed or withheld from this

august court.

OOG}—)_/))
DEPONENT .
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OFFICE OF ’i‘hL DISTRICT OFFICER (K & &)/ COLLECTOR, BUNER v
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! . ’ 5
: P _ o A
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o
S . .
" OFFICE ORDER. |
) ke (m:,c,u ucal - upon  the recemmendation of the Dopartmentsl
II'Jll“mu,n/.‘ ’l(‘L.lI()ﬂ Compmitce M. Fawad Ali Shah $/0 Shahramand
7O Aranawdr Tehsi! Gagra, Disteict Buner (Patwar Candidate) is I."i( b\ -
:»1{)’30111[.(3(1{'az;i Palwar! {(BPS-5F on :"f.:g.))l_‘ilm basts with immedine effeet, E'lz,:
will be o g'n’:k_ﬂ'):—:.t-iorn for & period ol vne year: He would produce Medicni
Cor l.ilc""‘ (Fitness) rom Ihe Medical Supconmtendert Disirict Head
o Quarier Hosprepl, Daggar Buner.
~ S . .
‘i C : ‘ Gelo=o
) ‘ S : e '\.f|/\|..| 116N
' DIS‘IN ST QRFICEER,
: (R & B)/COLLECTOR, RIUNER,
No (G2 1A valil LD IRA(H) .
e cCopvorwarded o the -
I District Coordination Officer, duner. :
2. Secdrew ry Bodrd of Revenue, Khyber “rll\h'unl W i"’-:‘:.-:h' W
O District Au.g-,o.mL:» Officer, Bunar.
4 Diglrict Kanungo, Bun u
CJ - Redenuce Bilt Clerk Local Office.
GO OMeial Conceerned for compliance. .
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| OFFICE OF THE

} DEFPUTY COMMISLONER,
! BUNER

é\-

i No. Lg*‘:’é C By

t

| .

Dated < °~ “\jj_ /;.a)l‘i

Revenue
~interest o)

Q¥FICE, ORDER.

Mr. Fawad Al Shah,Patwari is hereby Transferredand posted as Tahsil

o

[ general public-with immediate effect.

Facdst NaoldeDate Zven.

"u-.p\ fo-warded to:-
m.u) i O[mu B\mu i

IllJlLuAi_:. .

Accountant( BPS- 07} Dagoar against the vacant post on regubar basis inihe

_ nﬂywrvaﬁﬁhﬂﬁuﬂwd~
i A BUNER

!

FODER,




EPUTY COMIIBSIONER,
('.‘“ /é’

\( \/" - BUNER. o YL
- | | . NolDCIB)E A/ IR
. : . . ' Dated 03-10-2C

v . . te ) i .
5 : M e N 7 \_\‘\‘ . ‘_,/' PR
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5 : - AR N /o
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: . 7 3 -

Office Ordar.. -

N 7 Thig office:Order No. 12061-54/DC(B) dated 94/09/2019, in respect of
‘Mr-.:Faw'.ad All Shah Patwarl .is‘herebyv'Wi*{hclrawn die to non obsernvance of rutes/
. fregu_ha,tio;ns in the best interest of public with imrmediate effect. .

—../"-
—_
=
‘_,,”"'
e

-

-

SEPUTY COMMISSIONER

puUNHER

ﬁ‘.,.nf e e marrn =

.'-_.-‘_T_'-—-.'_‘._

Endst

Copy farwarded forinformation to the

The District Accounts Officer Burier s
The Assistant Commissioner Daggal.
The District Nazar for necessary action. -

The Ofﬂcial‘concemed.for informa‘tiorw/
. ) /.-'““\\
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ONER MALAKAND! DIVISION
U: SHARIF SWAT

Dlstnct Buner

Amnwm Tehsil Gagra
(Appellant)

Lm,t A
:5/0 Sh"ah Ramand R./O

!
1
!
i
t
l
:
|
'

TR Respondent)

'tfmt l)cpartment Appcal ArL: As Under:

i'@“'regular ofﬁcnal of thc 1evenue department

S .13,."s’er'vmg hlS duty wnh zeal and zest* il now! who has been
b S appomted' to the' ofﬁce “patwari on 28 09—2011‘ thlough order
ed as annc)smc (A).

No/l3H7IWOL DRA (lhe ‘order is attach

. lhat,the _re':pondem though ordel ‘No. 12061 64/DC(B) Dated-24-09-
ot Ty lehsxl revenue Accoumam

,ted appellam
e'ular basis. in; th(.

der |s~a‘ti;£iléhd asx_ [ dr‘é'-'-B.)'f;.:.
ival as TRA Daggal and. smtcd -

lant made sure h\s arr

. That 1he appel
duty and also got his

) perfmmmg his
cum *nt |s attached as 'mm.xurc C)

salauy as 'IRA( The micvanl — e b

‘hat the rcspon;}ex}t -in.. dear cut wolatu:m on
order. "NO/DC/BIE A/15150-53 " Di

bove mentioned ¢ order datcd '74»09 2019 will
(’I‘hc order is athchcd as{ annexure l))

a.nothm ated {031 10-2019 ant

,wnhdrawn the prewous a
o out any legal jusuﬁcauon

' ;

s the unpugned orde'r 0

"

n mc followin

Ihat now lhe appellanl '\ssaxl
s ther gno\mda mu.r alm

g
-
3

R st
x. ’

lnptr . ,.,]-,.-.‘,_)‘_, (N :-.:l;u‘.. , 1(‘
rules‘ of subjen.t msue( A ? .,7
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_GROUNDS, . -

o e ———e

hat the 1mpugned orde1 is .the result of Mis- reading and non-

0 issued in a very hasty

lation of basic law and
de, as

'*That"' hc )rﬂpugned ordel' -has bee
nence in ‘the’ clear cut’.vio
ubject hence to be reversed / set a si

—ab Initio. . : -
C ‘.

o procedure on the
void

i at-th m:,.c.L{én s eTV: t gnd can not b "id-eprwed
K m"'su«.h a manner thhout giving the opportu ity and the &olden
can be condemned- unheard” has been

e 1mpugned oxdcr is best
e

' prmc1ples that no body
~wiolated by the respondent, therefore th
ion, SO 1o be-struck down

- E. That the- impugned order ,based on'ma fidy has been :
issued on the ill will of some pohtlcal personalme:. and isnot a

i legal and re'\htles based or der therefore has no legal 'effect on

1sed w1th the;permlssm ~of this

e v e :}.... P

Therefme, it is humbly prayed that the 1mpugned order may
kmdly bP set a side, and the appeal may kmdly be accepted

s el

Fawad all s/o qhah ramnad (TRA Daggar)

|

1
!

_";-That the 1mpug_r§ed order may, kmdly be suspend till

Appcllant |

T awad all s/o Shdh ramnad ‘(TRA: Daggar)
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n O Anex

Dated. 07/10/2019

|>Shah s/o Shah rRamand r/o Amanwar Tehsli Cagra District Buns
‘ 3 s I ... Appeliai

el
O PLL LA R TR T TR AL LR

Serareeennsans

31/10/"019' : .
This is an appeal: flled by.-t

-

1
'
t
t

agamst the order No. DC (B)/E A/15150- 53 date

Amanwar Tehsit Gagra, Dlstrlct Buner
©03.10. 2019»passed by the De ’} ¥ Qusswner Buner, whereby the appellant hdb bee
% l'\) ~ }

-'.-repatrlated from Tehsil Revenue Accountant tor Patwan ;

0 :
e :" «Buef facts of the case are rhat the appellant was serving as Patwari in Distric

R e ’:' er.; w‘COfmTHSSI_OﬂeI ‘Buner on 24.09.2019, awde order-No. 12061

u\

‘ ll. rze.,r(. pcxsr dh'.m..as-"‘éhsgl_g nue Ag count‘ant (BP‘_ﬂ_
{ 07) Daggar agamst the\vacant post%ﬁn regulay. basrs in comphance, the appellant mad
his arriv1l as Tehsil Revenue Accountant Daggar on:30.09. 2019 On 03.10.2019, th
Deputy Commissioner, Buncr vide" ouler No."DC (B)/EA/lSlSO -53, withdrawn th

prewous order passed by his. prf.decessor hence the instant appeal

) i

e s e e SRR

; ¥
(‘ommlssioner Buner ls iset asuh. and the order bearing No. 12061 64/DC(B) datet
| o

mllssloner,. u;aerfor'comp!!ance

24 09_201 9 passed by hls predecessor Is resmred

COMMISSIONER MaLAKAND DIVISION
commsswnef Malakand Division,

mr'ref%?-"r Ep
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: ;’ ot .
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VERSUS

DCPWOmmmlnm.DlmlctBnncr Ceweven piansanse

‘lfhh Court Order dated 31:10.2019, passed on the Depanm'
CMD; filed by-Mr. Fawad All Shah-#/0-Shah Ramand r/o Amnawar Tehsil
being agalnst SNo.’l ol‘thc Senfiec Rules;: noﬁﬁed vlde Board of Revenue,
Nonﬁaﬂoa No.1942IEsn'U ISSISSRC daied 23 0132015, ls. hc:cby withdray

The impugned order bearing No.DC(BYVE.A/

' ﬁteDepmy Commissloner Bunes is bereby restored.

No:3F =4/ /156/CMD,

' ébpyi:fo;wardj:d:to:

3... The sppellant/ official soncemed.

1.. The Deputy Commissioner, Buner, for \fopatio
2. The District Accounts Officer, Buner, for inforhs i

wandAIl Slnh /o Sheh Ramand r/o- Amnawar Tohsil Gagra District Buner

150-53, dated

210

‘#7488 P.001

Gigra, District Buner
Khyber Pakhtunkhwa

Ps. 0.2019, passed by

Commissioner |

W




o _{}[;_BEEORE THE SENIOR MEMBER BOARD OF REVENUE
" KHYBER PAKHTUNKHWA PESHAWAR

AppealNo._ /2020

" Fawad Ali Shah S/o Shah Ramand
. RJo Amnawar,' Tehsil Gagra, District Buner. . . .. APPELLANT
aobs VERSUS
...Commissioner, Malakand Division,
o | |
- -Saidu Sharif, Swat. . .. : ... AP RESPONDENT

| APPEAL AGAINST THE ORDER

' DATED 07.01.2020 PASSED BY

THE RESPONDENT AGAINST THE

APPELLANT.

- Respectfully Sheweth:

. Brief facts arising from the present appeal are as

under:-

"~ 1.. That the appellant was appointed as Patwari on

"~2‘8f.-09'.2011' and was working as such till

| 23.09.2019.

(CoPY OF THE APPOINTMENT ORDER IS ANNEXURE “A”).
o ATTHESTED
: ' e




That the services of the appellant were transferred
from the post of Patwari to Tehsil Revenue

‘Aécountant' (TRA) BPS-07, Tehsil Dagar, District

Buner, on regular basis, vide office order bearing

© No0.12061-64/DC(B), dated 24.09.2019 by Deputy

Commissioner, Buner.

N (COPY OF THE OFFICE ORDER DATED 24.09.2019 Is

ANNEXURE “B”).

That the said Deputy Commissioner, Buner has

‘withdrawn the order dated 24.09.2019 in respect of
‘thef-appellant, vide office order bearing No.DC/(B)

E.A/15150-53, dated 03.10.2019.

(COPY OF THE OFFICE ORDER DATED 03.10.2019 Is

. ANNEXURE “C").

~That feeling aggrieved from the withdrawal order of

Deputy Commissioner, Buner, the appellant has

- preferred a Departmenta_l Appeal No.156/CMD on
the " ground that the order suffered from: iegal

| infirmities and therefore, was liable to be set aside

by ‘the respondent. The respondent was pleased to

~ pass an order dated 31.10.2019, whereby the

~ departmental appeal was accepted by setting aside




A

20

;:;:tﬁe_impugned order and restored the appellant on
| the post of Tehsil Revenue Accountant (TRA)..
. (CoPIES OF THE DEPARTMENTAL APPEAL AND ORDER

paTED 31.10.2019 ARE ANNEXURE “D7 & “D/1”

RESPECTIVELY).

5. ‘That to the great dismay and surprise of the
‘ appellant, the respondent has pa‘issed an order
 bearing No.39~41/156/CMD, dated 07.01.2020,
" whereby the previous order issued by the respondent
lﬂwas; withdrawn without any legal authority.

' (CoPY OF ORDER DATED 07.01.2020 IS ANNEXURE “E”).

6. That the appellant being aggrieved of the impugned
order approaches this esteemed forum for sétting
- aside the impugned order dated 07.01.2020, on the

following grounds, inter alia;

.. : GR!. OUND S:

._ A That £he réspbndent became functus officio after
: -" passing thel order datéd 31.10.20:19 in a é:apacity as
the‘ Appéﬂa‘te Forum and Subsequenﬂy could not

paSé‘ any order on the same subject matter.
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order of the Appellate Forum, it could not be taken

i
B
i
i
|

2\

-That once a 1ega1 right has been accrued from the

away simply through an order in 1ts or1gmal

i jurisdiction.

That the pugned order was passed without

| 'affordmg any opportumty of hearmg to the appellant

and therefore is 11ab1e to be set aside, being agamst

N the universal principle of audi- alteram-partem.

.| That ‘the respondent has passed a non-speaking
. order' without gi\}ing plausibnle reasbns and 1s

' therefore not maintainable in the eye of law.

That the impugned order was passed after the lapse

of sufficient time during which the appellant has

drawn salaries w.e.f. 28.09.2019 till date, in this

respect copy of Service Book and Pay Slips are

| eﬁelosed as annexure “F” & “F/1” for ready

reference.

That the impugned order is against the ‘law, ‘ruleVs
and regulations on the subject and hence liable to be

set aside.

‘That the appellant cannot be deprived of his legal

righ,t being permanent employee without giving him




y Ny 2

_ any opportumty of hearing and in the present case,
' the said principle was blatantly violated by the

respondent and therefore the order is liable to be

struck down.

That the impugned order is the result of mis-reading

" and non-reading of the law on the subject.

That' the 1mpugned order is based on malafide

intention as the same 1Is reﬂectlng on the surface of

- the . order and is .not based on the facts . and

! circumstances of the case rather it seems a political

victimization, besides suffering from legal lacunas.

That once an order passed and acted upon which
creates valuable rights could not be rescinded or

withdrawn under the principle of locus poenitentiae.

. That any other ground/ point will be submitted/

raised at the time of arguments by the appellant.

1t is, therefore, most humbly prayed that on
acceptance of this 'ap;-)eal, the impugned order dated
07;0f1.20‘20 of the respondent may kindly be set
aside and.the appellant may ‘be ordered to be

restored as Tehsil Revenue Accountant (TRA) as per

" the order of the respendent dated 31.10.2019.
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~ Any other relief, which this Honourable Forum

' deems appropriate, may also be given in the facts

and circumstances of the case.

|
b

" INTERIM RELIEF:

By way of 1nter1m relief, operation of the

o

I tmpugned order dated 07. 01.2020 may kmdly be

- suspended till the final dlsposal of the accompanying

appeal.
" Through
: N | Advocate, :
Dated: 14.01°2020 ‘ High Court, Peshawar

AFFIDAVIT

1, -Fiawa'd Ali Shah S/o Shah Ramand, do hereby solemnly
'afflrm and declare on oath that the contents of the Appe,al
|

o are | true and correct to the best of Yy I\nowledge and belief

'and nothmg has been CO"lPealea from this Honourable

DEPONENT
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GOV R\ MEN' ‘OT KlIYBER PAKH FUNRHWA

BOARD OF REVENUE,

REYENUL & ESTATE DEPARTMENT. a

No. Esti- VII/Fawad Ali/C. Case/

Rusident of Amanwar, Tehsil

Your Departmentai Appeul has be en )IOCL:.:,LfLL“(dmlm.Cf and
par ] : I

compzlent authority.

Ha, &-'I,)E’lgc Fven,

Jony Torwarded to the:-

i

H

218/156/CMD datetl 14.02.202 ’{

dated 07.01.2020.

Office: OF The DL By,

Deputy Commissioner Buner 3 vzt

Driry W Z’,g“(fzﬁ‘_“

8!Qf‘§ﬂ>§ .ﬁ. p{- owv.««vnanntf
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Peshawar dated thg; 102/2019.

o

Fawad Ali Shah Son of. Shaa Rdmand _
I Gagra,’ District Buner.

DEPARTMENTAL APPEAL,

A

1 Gled by i
&
o
o
"‘/’»
.w"/ -
Assistant Secretary (s

o Commissioner Malakand Dn“smn Sidu bhzmi al Swat witfy lk‘ir‘nlmm 14

h 1etem‘1u. to- hzs Iwu HC)IF.:’?,BIJ\

s

%‘&1

-~

s fetter No.

.
\
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retary {Isie

C B aner/fsi”
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, OFFICE OF THE o
DEPUTY COMMISSIONER, BUNER.

- o, @5- 75-—’?7

/F/28 /DC/Buner/Esty:
T I e . MarTCh 03, 2020,
Mr. Fawad Ali Shah, .

- Patwari (NOK OPS Daggar)

Sudsiect: Departmental Appeal
Memo: )

Please referto the subject.

Enclosed find herewith the letter of the
Revenue & Estate Department’s leiter Ny Estt:VII/
dated 26.02.2020 addressed to you with'
Ma%iakand Division wherein your appes!
competent authority, for information.

Assistant Secretary (Estl)
Fawad Ali/C.Case [7(.54-56
a rapy to this office and Commis sioner
“has been examined and filed by the

'C\\w/{. * . .
T et S _
/L T e
DEPUTY COMMISSTONEE
BUNER.

NC. & Date Even.

Commissioner, Malakand Duwision.
.. flssistant Secretary (Estt), Board of Revenue, Pe

: o DEPUTY COMMISSIONELL,
! A v BUNER, |

shawar.

— !
ATT '—'z/“m 0 |
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'BEFORE THE KHYBER PAKI'IITUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 2035/2020.

Fawad All......coovvieniinnn.n.. e SORRTRO Appellant / Petitioner.

Versus
1. Commissioner, Malakand Division.
2.  Deputy Commissioner, Buner
3. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
4. Assistant Secretary (Estt:) Board of Revenue, Peshawar.
....................................................................................... Respondents.

' Parawise Reply on Behalf of the Respondents No. 1 to 4.

Preliminary Objections:

The appeal is time-barred.

The appeal has no grounds.

The appellant has not come to the court with clean hands.

The appellant has tried to conceal facts from the august Tribunal.

Cow

1. No comments. Pertains to the record.

2. The order in question has straightaway been withdrawn wvide this Office Order

No. DC/(B)/E.A.15150-53 dated 13.10.2019 (Annexure-A). Vide annexure, the

. pervious order was reviewed and it was found out that rules / regulations on

~ the subject had not been observed in its issuance as laid down in the

Government of Khyber Pakhtunkhwa, Revenue & Estate Department vide
_notification No. 1942 /Estt:1/135/SSRC, dated 23.01.2015 (Annexure-B).

3. Denied. The order in question was withdrawn since in complete contradiction

with the rules on subject (Annexure-A). “Better late than never’, the order was

- withdrawn to avoid any future complications. As regards the issuance of notice

to the appellant or affording the opportunity of personal hearing the orders

such passed were in violation of the prescribed course of procedure and rules

on the subject. It was therefore held expedient to withdraw them so that future

legal complications could be checked well in time. The orders were void by
rules hence the appellant cannot claim the legal rights..

4. Correct to the extent that the Respondent No. 1 honored the appeal however
the same deficiency was noticed in his office as well and on the same lines as
prescribed in para-2. above, the order was withdrawn with the following
remarks: :

“This_Court Order dated 31.10.2019, passed on the Departmental Appeal No. .
156/CMD, filed by Mr. Fawad Ali Shah s/o Shah Ramand r/o Amnawar Tehsil
Gagra, District Buner peing against S. No. 7 of the Service Rules, notified vide
Board of Revenue, Khyber Pakhtunkhwa Notification No. 1942/Estt:1/135/




1

SSRC, dated 23.01.2015, is hereby withdrawn. The impugned order bearing
No. DC(B)/E.A/15150-53, dated 03.10.2019, passed by the Deputy
Commissioner Buner is hereby restored (Annexure-C)”

5. Denied. Pease refer to the para-4.

6. Correct. Senior Member, Board of Revenue, Khyb_er Pakhtunkhwa /
Respondent No. 3 processed / examined the departmental appeal of the
appellant. The same was filed since considered baseless (Annexure-D).

7. The appeal is hence baseless with reply to the following grounds:

Grounds:

A. Denied. The order in question has straightaway been withdrawn vide this Office
Order No. DC/(B)/E.A.15150-53 dated 13.10.2019 (Annexure-A). It had been
issued in violation of the Service Rules notified by the Government of Khyber
Pakhtunkhwa, Revenue & Estate Department vide notification No. 1942/
Estt:1/135/SSRC, dated 23.01.2015 (Annexure-B).

B.  Denied. Please refer to Para-A and reply of facts.

C.  Denied. Please refer to the Para-A and reply of facts.

D. Denied. Please refer to the Para-A and reply of facts.

E. Strongly denied. No record is available regarding the subject.

F. Denied. Please refer to the Para-A.

G. Denied. Please refer to the above paras of facts and grounds.

H. Denied. Please refer to the Para-A.

I Denied. Please refer to the above paras of facts and grounds.

J. Denied. Please refer fo the above paras. The appellant desires to get benefits for

which he'is not entitled.

It is requested that since the appeal is baseless having no legal grounds, it may be
dismissed with cost.

epu ommissioner
’

Assistant Sec ry (Estt), Board of Revenue.
Respondent-2. Respondent-4.

Commissiofier, Malakand Division Senior 'Me;le:,_B}{d of Revenue.

Respondent-1. Respondent-3.
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“regulations in the best interest of public with immediate effect.

~ OFFICE OF THE A
BEPUTY COMMISSIONER, :

BUNER. T
' ' No /DC/(B)E.A / [S/59-
! ) Dated:03-10-2019.

1

Office Order..

This office Order No. 12061-64/DC(B) dated 24/09/2019; in respect of
Mr. Fawad Ali Shah Patwari is hereby withdrawn due to non observance of rules/

-t

EPUTY COMMISSIONER
BUNER

Endst. No. date. even.

Copy forwarded for information to the ©

The District Accounts Officer Buner. -
The Assistant Commissioner Daggar.
The District Nazar for necessary action.
The Official'concerned for information.

N =

(.

DEPUTY COMMISSIONER
BUNER
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NOTIFICATION
B At .,l 21 012018,

3 of the Khyber Paklitunt D, Civil Sewante (Appmntmml Promdlion ax‘.a

- piovis fons conttined i sub-rule (2) of rule
wexsion of all previous rules 1s:.uud m th!s bdm!f

IR P TS RATAN YN O in pursuane ul i

binet Division Notification No. SRO 457(1)/2001 dated 28th June, 2001 ek in super
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Clanwnnded Qo ;nl‘?u'm;ufnn';m'd nc(:L:_ss;-iry action (o the:-

stablishmcnlﬂDcpar{mcnt. -

Secnct o Govermnciil of Khyher Pakhtonkhwa Finance De nartment,
_ 3 g I

, s e eavernment of Kvher Pakhtonkhwa Law Department.
' . l\'.-_m:.'!r;ﬁ Peshawar High Court.

G Accountant General Khyber Pakhtunkhwa, .

o +. Al Commissioners / Political Agents in Khyber Pakhtunkhwa

- 8. All Disfrict Officers (R&E)/Collectors, in Khyber Pakhtunkhwa,
. 9. Private Sceretary o Min'iste_r'fo_r_‘Rcvcnue Khyber Pakhtunkhwa,
10-ControlleiT Governni ¢nt Printing Press Peshawar

» thereof to the undersigned for record. ‘
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Fawad Ali Shah s/o0 Shah Ramand r/o Amnawar Tehsil Gagra District B

............................................................

VERSUS
Deputy Commissioner, District Buner.......... ........

DEPARTMENTAL APPEAL AGAINST THEORDER
NO/DC(E) E.A/ 15150-53 DATED 03,10.2015

(4] R DER -
-07.01.2020

. CMD, filed by Mr. Fawad Ali Shah /o Shah Ramand r/o Amnawar Tehsil
being against 8.No.7 of the ;Service Rules, notified vide Board of Revenue,

Notification No,1942/Estt:l/ 135/8 RC dated 23.01.2015, is hereby withdrawn.

" The impugned _order bearmg No.DC(BYE.A/N150-53, dated
the Deputy Commissioner Buner is hereby restored.

Commissioner

No.39~4// __ /156/CMD,

S Spalbeae L

Copy forwarded to:

¥

”.

1. The Deputy Comm:issiginer,' Buner, for int

2. The District Accounts Officer, Buner, for inforihation.
3. The appellant/ official concerned.
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uner
... Appellant.

.. . .Respondent,

_OF DC BUNER

This Court Order dated 31.10.2019, passed on the Departmédntal Appeal No. 156/

Gagra, District Buner
Khyber Pakhtunkhwa'

)3400.2019, passed by

e —

Malakand Division

Malakand Division
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’ No. Estt:VIFFawad Ali/C. C'Lgef______ﬁjd 5 L - _) (
4 peshawar dated theQ (/07/2019

L
B2

\

M. Féwaa Alj Shah Son of Shah Ramand,
T ehsﬂ Gagra Dlsmct Buner.

| Rasident of Amanwar,

- SUBJECT: | D_EEARTMEN"{'_AL APPEAL.
Your ‘Departme'ntal Appeal has been processed/examiﬁed and filed by the
competent authority. _ |
B M ) »

Assifgnt Sceretary (st

N o. & Date Bven.
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