E.P No. 64/2019

119.11.2021

~ the said order, whiIeAimpIementing the judgment'dated 2.08.2017

Petitioner in person ‘and Mr. Muhammad Rasheed, DDA =

alongwith Sohail Ahmad Zaib, Assistant for the respondents |

present.

During the course of arguments, learned DDA states that

judgment at credit of the petitioner has. been imp[éme‘nted"; and -

copy - of order bearing Endst. No. 7425-29/AE-II/PF/Magsood

Ahmad PST, dated 14.12.2020 has already been sent to the

Registrar of this Tribunal which is available on file. According to

in Service' Appeal No. 1114/2016 and in supersession of office -
order issued under Endst. No. A6164-68 dated 27.05.2019, the
Aabser-lt period of the petitioner has been converted into leave with
pay. It shows that judgment at credit of the petitioner has been

implemented in letter & spirit. Thereforé, the execution petition in

hand is consigned to the record room without further pursﬁit.

- Chairman
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-BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA. Pulchtukhwa

3

Sarvice Tribunal

SERVICE TRIBUNAL, |
CAMP COURT ABBOTTABAD Dhary N
irardn & Og"@)- lo]?

Execution Pet No. &% /2019

IN
Service Appeal N0.1114/2016

Magqsood Ahmed son of Manzoor Ahmed resident of Kunj Jadeed, Tehsil and

District Abbottabad presently PST, GPS Muslim Town, Abbottabad.

..PETITIONER
VERSUS

1) Government of Khyber Pakhtunkhwa through Secretary Elementary &

Secondary Education, Peshawar

2) Director, E&SE, KPK, Peshawar
3) DEO (Male), Abbottabad

4) SDEO (Male), Abbottabad

Respectfully Sheweth;

L.

N

...JUDGMENT DEBTORS / RESPONDENTS

EXECUTION PETITION IN RESPECT OF SERVICE
APPEAL NO.1114/2016 DECIDED ON 24-08-2017.

)3/ DT/ \/A
That respondents issued an order dated 134;, -2016 whereby the

-appellant was awarded minor penalty of thhholdmg of promotion for
a period of 3 years and recovery of Rs.3,68,674/- for the salary which

the appellant received during the period of his alleged absence.

That on 26-07-2016, appellant filed departmental appeal against the

impugned order dated 13-07-2016 which was not responded by the
respondents.

That feeling aggrieved, appellant filed the service appéal bearing
No.1114/2016 on 26-10-2016.

That this Hon’ble Tribunal accepted the appeal and vide judgment and
order dated 24.08.2017 held as under:

“Conscquently, the impugned order to the exient of aW‘udmg

minor penalty is set aslde and lecovcry of amount which is alse a

,._,1-. | _ ‘




part of minor penalty is also set aside, the Department is however,

B SRR =

at liberty to consider the issue of leave for the period in which the

e

appellant has been shown absent under the relevant Rules other
than the E&D Rules and if the Rules allow the recovery of amount
for the period which has been converted into extra-ordinary leave
then that can be made by the Department by issuing fresh order
in this behalf. The appeal is accepted in the above terms. Parties

are left to bear their own costs. File be consigned to the record
room”. ' |

(Attested copy of judgment & order dated 24.08.2017 is annexed
hercewith)

5.  That the implementation and execution of the above mentioned
judgment & order is being solicited before this Hon’ble Tribunal.

6.  That further factual as well as legal points shall be raised at the time
of arguments before this Hon’ble Tribunal.

PRAYER:

On acceptance of this execution petition, the judgment and order
dated 24.08.2017 may kindly be executed in favour of decreg holder/,

appellant against the respondents as per Law.

Through:
27 UHAMMAD AwAis KHAN QA
Dated: 0% |2 /2019 (MUHAM] AWAIS Kéiﬁh{zQAZI) . SOVOSATE
4, AbbottsBad~ m'«-twm-aﬁo@’:ﬁ.ﬁiﬂ.‘.‘

* QAZILAW FIRM »
QAL GUL FARAZ aDVOC

AFFIDAVIT: | QALLOYL FARAZ ADVOCATE (LaTi)
Dletrict Courma, Abbasinine, Khpta Fhon,
I, Magsood Ahmed son of Manzoor Ahmed resident of Kunj Jadeed, Tm;%‘

District Abbottabad, presently PST, GPS Muslim Town, Abbottabad petitioner, do -
hereby solemnly affirm and declare on Oath that the contents of instant execution |
petition are true and correct to the best of my knowledge and belief and that

nothing has been concealed from tt}is Hon’ble Court.

DEPON/;iNT

W/M/ :

. «PETITI
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[ Q,(?ER'CE OF THE ‘f)lSTRICT EDUCATION OFFICER (MALE) ABBOTTABAD
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proceeded for having committed the following gross irregularities which constitute in’éfﬁciency,

misconduct and corruption under Rule-3 Sub Rules (@), (b) & (c) of the Khyber Pakhlunldlwa,
Government Scrvants (Efficiency & Discipline) Rules, 2011.- '

W?i’f_.;;:-‘\S you Mr. Magsood Ahmed, PST GPS Kumar Bandi (Circle Sherwan) Abbottabad was

SN

AND WHEREAS, minor penalty of withholding of promotion for a period of three years and recovery
of Rs.300438/-(Three lac, four hundred & thirty eight only) @Rs.7000/-PM was imposed. upon you
regarding your willful absence from duty and dishonestly/fraudulcntly/unlawfully drawl of above

amount as pay for the absent period vide this office Notification issued under Endst: No. 3728-32 dated
21-05-2013. . '

3. AND WHEREAS, you preferred service appeal in the Honorable Khyber Pakhtunkhwa Service
Tribunal Peshawar against the said Notification. ’

4. AND WHEREAS, in pursuance to the judgment of Khyber Pakhtunkhwa Service Tribunal Peshawar
passed in Service Appeal No.1252/2013 announced on 16-02-2016, charge sheet, statement of
allegation was served Upon you and regular inquiry committee was constituted vide this office -
notifications issued under Endst: N0s.2557-63 dated 02-04-2016, 3168-75 dated 22-04-2016 fo inquire
the charges leveled against you. The Inquiry committee provided you full opportunity of self*defence,

€ven to cross examines the evidence against you and submitted its finding/report vide No.378 dated i
13-06-2016. '

5. AND WHEREAS, as per findings and recommendation of in
fraudulently and unlawfully drawn Rs.368764/-
tinancial loss to the Govt: Treasury.

quiry report, you have illegally,
as pay for the following absent period inflecting huge

S# ' Absence Period. " Months/Days. Gross Pay. | Pay Drawn.
i 05-11-2010 to 3071 1-2010. 26 days. 22732/- 19701/4
2 1 01-12-2010 to 20-12-2010. 20 days. 23259/- 15005/- \
3 23-12-2010 to 31-122010. ) .09 days. 23259/- 6753/- -
4 | 01-01-2011 to 31-03-2011. .03 Months. 23259/- 69777/-
5 07-05-2011 to 09-05-2011. . 03 days. 23259/- 2325/-
|6 B0 030062011 | GT Vot & 15 days. | 232507 367641-

17 {oi073010 10 30-09-2011. 03 Months. - 27866/- 83598/-
8 01-10-2011 t0 30-11-2011. 02 Months. 27866/- 55.732/-
9 01-12-2011 t0 22-02-2012. 02 Months & 22 days. 28366/- 79019/-

Total Amount:- Rs.368674/=

6. AND WHEREAS Show Cause Notice was served upon you through Sub Divisional Education Officer
(Male) Abbottabad vide this office Memo: No.5142 dated 16-06-2016, wherein minor penalties were

. tentatively proposed under Rule-4(1) Sub Rule (@)(i)&(ii) of Khyber Pakbtunkhwa, Government
Servants (Efficiency & Discipline) Rule,2011 with recovery of unlawfully drawn amount of
Rs.368674/- from Government treasury, wherein it is clearly mentioned at S.No.4 “that if no reply to

this notice is received within seven days or not more than fifteen days of its delivery, it shall be

L presumed that you have no defence to put in and in that case an ex-parte action shall be taken against
you”,

7. AND WHEREAS, you have received the said Show Causc Notice on 23-06-2016 and failed to reply
the same within stipulated period. In response to your applications dated 26-06-2016 and 01-07-2016,
you was further directed to avoid lame excuses and submit reply to Show Cauge Notice upto.
01-07-2016 vide this office Memo: No.5415-18 dated 27-06-2016, whereas you have forther refused to
receive the said letter as perreport of ASDEQ Circle Sherwan dated 01-07-2016 and the said letter was-
also sent on your home addiess (hrough registered POst.




8. WHEREAS you have failed to submit
deliberately delayed the inquiry proce

. Bross misconduct, corruption,
to the Govt: Exchequer.

your reply of the show cause notice within stipulated.period and®
edings, which is established evidence that you have committed
inefficiency, insubordination, professional dishonesty and finaniciai loss

9. AND By reason of above, charges levelled against you, have been proved

» and you are found guilty of
gross misconduct, corruption, inefficiency, insubordination, professional dishonesty and financial loss
to the Govt: Exchequer under

Rule-3 of the Khyber Pakhtunkhwa Govt: Servants (Efficiency &
Discipline) Rule, 2011. ' . :

NOW THEREFORE, the Competent Authority in exercise of the power conferred upon him under
Rule-4(1) Sub Rule (a)(i)&(iii) of Khyber Pakhtunkhwa, Government Servants (Efficiency & Discipline)
Ruie,2011 is pieased tc impose minor penalty of “WITHHOLDING OF PROMOTION FOR A PERIOD .

""OF THREE YEARS AND RECOVERY OF Rs.3636 74/= (Rs. Three lac, sixty eight thousand sixv
hundered seventy four) in installments @ Rs.10000/= PM” upon Mr. Magsood Ahmed, PST GPS Kumar
Bandi (Circle Sherwan) Abbottabad and the absence period is converted as leave without pay. '

: DISTRICT EDUCATION OFFICER (M)
_ | ABBOTTABAD
18 .

Endst: No, <0 /AE-I/PF Magsood Ahmed PST ' Dated /)7 fao1s
. Copy for information & necessary action to the:- /
1.~ Honorable Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar with reference to - S
Execution petition No.49/2016 in service appeal No.1252/2013. ‘
2. Director Elementary & Secondary Educatiqn'Khyber Pakhtunkhwa Peshawar.
3. District Accounts Officer Abbottabad. . . ‘ BT
4, P35 1o Secretary to Govt: of Khyber Pakhtunkhwa E&SED Peshawar. ) g me "
S. Sub Divisional Education Officer (Male) Abbottabad with the remarks that relevant entry be’

recorded in his service book. . ? s
6. Mr. Magsood Ahmed, PST Govt: Primary S:hool Kumar Bandi (Circle Sherwan) Abbottabad. =
7. ' ’

Mlaster File.
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BEFORE THE KHYBER PAK{TUNKHWA SERVICE TRIBUNAL,
. CAMP COURT ABBOTTABAD - T

Service Appeal No, 1114/2016
Date of Institution. .. 26.1 0.20'16 -
Date of decision... 24.08.2017

: Ma.x-qsood Ahmad (PST) GPS Kamar Bandi, Circle Sherwan, Tehsil and District,
Abbottabad. . e ' - (Appellant)

Versus

1..  Government of Khyber Pakhtunkhwa through Secretary Elementary and
Secondary Education, Peshawar and 4 others. ... {Respondents)

. MR. AZiZ KHAN TANOLL\.

! ‘Advocat2 o e For appellant.
. MR.MUHAMMAD BILAL |
! Deputy District Attorney - _ e For respondents.
MR. NIAZ MUHAMMAD KHAN, L CHAIRMAN
MR. MUHAMMAD HAMID MUGHAL ~ MEMBER :

ATTE

TUDGMENT | ' )b '

- | EXAMINE -
A7 MUHAMMAD KHAN. CHAIRMAN: - Arguments SUff¢ Rebiudlhwg ~
- . ‘ . plgclTribunaI,- .
; : - TOShawe Co
counse! for the parties heard and record perused. e
2. This is an appeal against the impugned order dated 13.07.2016 whereby the

;1ppe.llant \'-Nas awarded minor perialty of withholding of pl‘dll}btion for a peried of 3.
.ycars'an.d recdv'ery of Rs. 368674/~ for the salary which the appéli]aﬁ?recéi?cd_
,.dtiring vthe' period of his absence. Agai.nst this drdex', the aplplellant-’.ﬁléd his
dcpaitmmtal appeal oq %6,7.2016 which was nof responded to émd hence the

present appeal on 26.10.2016.

v . e TR £ e
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“afore

. ARGUMENTS

3, The léarnéd counsel for the appgl‘lant argued that in the first round, this
Tribunal had passed an order dated 16.02.2‘016 ‘for. conducting denovo enquiry -
expeditiously but not beyond the period of two months from the datc of receipt of
the judgment. That the department had not conclude;,d the enquiry within the

sald penod hence in view of a }udzment rcpoxted as 2007-PLC(C.S) 959 of

the Federal Service Tribunal no enquiry could be conducted by the department.

That in the enquiry the department has failed to prove the allegations of absence ot

the appellant. That no right of defence was afforded to the appellant by the cpciuiry
officer. That deépite applicatién of the appe!lant‘sé')mc- important witnesses have not -
been examined by the enquiry officer. That the cgnfession of the appellant referred |
{o in the enquiry report was not voluntary and under duress. That according to

record of the school the appellant was on duty. That during the penod in- Wthh the

app.ellaht has been shown absent, some inspections were conducted and reg :1 wm STE :

duly sxgned by the Inspection Officer in which the appcllam Was - mdrl\ed as

presznt. That no show cause notice was issued to the appellant. — O L
, _ EXAMINER:

“Khyber Pakhrunkhwa
: P ¢ Tribunal, -
4., On the othel hand, the-learned Deputy District Attorney argued that tgm‘\,,r

3

-

/

enquiry was initiated wuhm two months but could not be completed and lhat non
adherence to the period of two months’would nof entail any. consequencgéas no
consequedce had been mentioned in the order of this Tribunal dated 16.02.2016.'
That in the reported judgment referred to by the learned counsel for the appelianf,
the circumstances were different as in the said very judgment the consequences of o
non adherence to the time schedule were mentioned. That the appel:lan,t had - |
confessed hié guilt on five occasions in written form as ‘mentioned by hfpnself ‘in
reply to the charge sheet. That the appellant was served with final show cause.

notice which is evident from his reply to the final show cause notice but intlw'said




ead of refuting the allegations on facts, the appellant denied to reply the

I use notice on the ground that the time of two months, scheduled by this
Tribunal had already ‘aﬁ expired and that some Execution Petition was filed and -

was pending before the - Tribunal. That the appellant was given opportunity of

defenc: but he could not produce any defence.

CONCLUSION

5. I"ust of all this Tubunal would like to discuss non honoring the time

schedule of two months. In reported Judgment referred to.by the l‘,mned

counsel for the appellant, the cncumstances were different as the time

schedule was ‘followed‘by the conseque:nces of non adherence but in the

present order no consequence has been given.

6.  Secondly, this Tribunal on ‘ts own observed that in the impugned order,

[
: the period of absence has been converted into leave without pay. In the light

“of & judgment reported as 2006-SCMR-434, the authority converting the

period of absence into any kind of leave, makes thu charge as redundant and

the whole disciplinary proceedmgs fell to ground as thele remains no absence
of the delinquent official. Since the whole proceedmgs have. dashed to gr ound

in the light of the afore stated judgment, there is no need of any fu1the1 .

r\vw 4 o«; -

discussion on the.enquiry proceedings viz-a -viz the Ob_]eCUOIM

leémec@ counsel for the appellant.
, 5~ LA MNE
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7. Consequent}y, the impugned order tot

penalty is set aside and recovery of amount -which is aiso a part of minor - -

penalty is also set aside, The department is howeve1 at hberty to consxdu' the

issue of leave for the period in wlich the.appellam has beeh shown absent
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Endst: No, 14 ?*

Lo - 24.82017.

- :n pursuance to the Judgment of Ho

Tribunal Camp Court Abbottabad passed in Service

. in supersession of this office order is: '
--absent period of Mr. Magsood Ahme
- order under reference is hereby conv

Y.

1. Honorable Registrar Khyber Pakhtunkhwa Service
reference to Execution

Director Elementary & Secondary Education Kh
. District Comptrolier of Accounts Abbottabad,
\.  Sub Divisional Education Officer (Male) Abbottabad wi
"\ entry be recorded in his service book and submit
\Mr. Magsood Almed, PST 5
\

erted into leave with pay.

- DISTRICT EDUCA
ABBOTTABAD

/AE-IVPF Magsood Ahmed PST

Copy for information & necessary action to the:-

DISTRICT }

petition No.64/19 in service appe

FICE GF THE DIS: RICT EDUCATION OFFICER ( MALE) ABBOTTABAD

norable Khyber Pakhtunkhwa Service =
Appeal No.1 1 14/2016 dated 24.8.2017 and
issued under Endst: No.6164-68 dat

d, PST GPS Muslim Town Abbottaba

ed 27.05.2019, the
d as recorded in the

2l -
TION OFFICER (M)

i
Dated /7/ 12020

compliance report ositively.’
S 1oy Primary Schoot- Myslim Towi )AL

i
i

T

Tribunal Peshawar with
a§ No. 11142016 dated
% R

yber Pakiltunkhwé'}’eshawar.f

{ OFF IC/.E,R (M)
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