BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL, PESHAWAR

Appeal No. 8482/2020

5 Date of Institution ...  22.07.2020

Date of Decision ... 07.09.2020

Mst. Qamar Zia W/O Muhammad Jamil, Ex-PST BPS-11, Union Council Dheri
“Jolgram Village & Post office Dheray, Mohallah Shahkhail, Tehsil Batkhela,

Malakand. ' A ... (Appellant).
VERSUS

The  Government of Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education, Peshawar and three others. ... (Respondents)

Present.

. Mr. Muhammad Maaz Madni,

Advocate. , . For appellant
MR. HAMID FAROOQ DURRAN]J, CHAIRMAN

JUDGMENT

- HAMID FAROOQ DURRANI, CHAIRMAN:- -

1. . In the instant appeal two fold prayer has been made by the appellant. She
has $ought thé conversion of removal from service order dated 09.08.2006 into
that of compulsory retirement and also the grant of Compassipnate Allowance in
her favour.

2. | Théjnem,orandum of appeal suggests that the appellant was appointed as
PTC on 27.0§.1987'and started performing her duty. Durihg the cbursé éf service,
she applied for two years and 324 days Ex-Pakistan leave which was sanctioned.
‘AOn 09.08.20:06, an order imposing major penalty of removal from service was
,passed against the appellant on account of absence from duty after gxpiry of Ex-

" Pakistan leave. A departmental appeal was preferred by the appellant on



01.03.2020, which was followed by an application for grant of pension on

19.03.2020.

3. Learned counsel for the appellant heard and available record gone

through.

4 It is.evident from the record that the appellant was penalized and removed

from service on 09.08.2006 against which an application for reinstatement was

- submitted after lapse of more than 10 years. In the appeal it was conceded that

the appellanf could not join her'duty after expiry of Ieavé due to personal

“reasons. The appeal contained the only prayer' regarding reinstatement of the

appellant.
The other representation was submitted on 19.03.2020, yet again, after a
long period of three years. The prayer in the representation pertained to the

grant of pension in favour of the appellaht. It is thus clear from the record that

the appellant did not prefer any departmental appeal/representation within the
- prescribed period containing the prayer put-forth before this Tribunal in the

_ .appeal in hand.

5. The element of enormous delay and nén-submissibn of any departmental
appeal/representation,containing the prayer as solicited herein,make the appeal in
hand‘ meritless for admission to regular hearing. The same is, therefore,
dismissed in limine.

Filé be consigned to the record room.

A

(HAMID FARODQ DURRANI)
CHAIRMAN' '

ANNOUNCED
07.09.2020
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1S.No. | Date of order Order or other proceedings with signature of judge
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1 2 3
. i Mr. Muh
1- 22/07/2020 The appeal of Mst. Qamar Zia presented today by Mr. Muhammad
Maaz Madni Advocate may be entered in the Institution Register and put
up to the Worthy Chairman for proper order pleas
REGISTRAR
2. This case is entrusted to S. Bench for preliminary hearing to be put

up thereon & 2 /6_’212&/0 ‘
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) ’ CHAIRMAN
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ADVOCATE’

Khattak Law Associates,

Juma Khan Plaza Warsak Road, Peshawar.
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o BEFORE THE KHYBER PAKHTUNKHWA SERV[CE TR!BUNAL

PESHA\X/AR

SERVICE APPEAL NO. % l/l g 2 /2020 |

Mst. QAMAR ZIA ‘W/o Muhammad Jamil, Ex PST (B H)
Union Council Dherl Jolgram, Village & P.O. Dheray, ,
Mohaliah Shakhall Hukum Khan Korona, Tehsil Batkhela, Malakand

..................................................... «-.APPELLANT
| VERSUS Khy ‘:‘ f:“&‘?ﬁﬁ'&‘ﬁ“
‘ - R 2

- THE GOVT. OF KHYBER PAKHTUNKHWA 7

piavy N*’ '
through Secretary, Elementary & Secondary Education, :2/'—772220 .
Civil Secretariat Khyber Pakhtunkhwa, Peshawar. pated |

THE SECRETARY (FINANCE)

- Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

THE DIRECTOR (E&SE) ‘-
Khyber Pakhtunkhwa, Peshawar.

THE DISTRICT EDUCATION OFFICER (FEMALE)

Distrxct Malakand at Batkhela.
...... evereeeessecenrensnns.. RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUN KHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE
AGAINST THE INACTION OF THE RESPONDENT BY NOT

CONVERTING THE REMOVAL ORDER (09-08-2006 INTO
COMPULSORY  RETIREMENT &NOT  ALLOWING  2/3

COMPASSIONATE _ ALLOWANCE OF THE PENSION. &
GRATUITY. TO THE APPELLANT AFTER TERMINATION FROM
SERVICE ON 16.08.2006 AND AGAINST NOT TAKING ANY

ledto-dayACTION ON THE DEPARTMENTAL APPEAL DATED 19.03.2020

B
E\Rz_'i_ﬁu OF THE APPELLANT WITHIN THE STATUTORY PERIOD
lSuE’dl’ '

S|

~PRAYER:

That on acceptance of the instant service appeal the act of the
respondents by not:
. Converting the Removal Order dated 09-08-2006 into
- Compulsory Retirement.
-AND

2. Not Allowing Compass1onate Allowance of Pension &.

Gravity.
to the appellant after termination from service on 09-08-2006

may very kindly be declared as illegal and the appellant be 2/3 of




2~

'the Compassronate Allowance of Penslon & Gravnty wrth all
consequenttal & back benefits.

Any other remedy which this Honourable Trlbunal deems ,A |

approprlate ‘and has not specifically asked for that" may also be
awarded in. favour of the appellant

Respectfullv Sheweth

FACTS:

Brief facts which give rise to the instant appealare as ljnder:r

1. That appellant was the employee of the respondent Department
and was appointed as PTC (BPS-07) Now PST (BPS-12) Trained
Teacher -after proper ‘recommendation of the Departmental
Selection Committee vide appointment order dated 27-08-
1987and was placed at Serial No. 10 of the order. ‘

Copy of the appointment order dated 27-08-
1987 attached as ANNEXURE ...................... A.

2. That appellant after appomtment submitted his charge report at
Government Girls Primary SchoolQalangi and started performtng
her duty quite efficiently, whole heartedly and upto the entire

 satisfaction of her high ups.

3. Thatservice book of thé appellant was also prepared at time of
entry into service and accordingly necessary entries pertaining to
service record was made therein.

Copy of the Service Bookis' attached as
~ ANNEXURE.......ccevvrveeeceerennnn, ererreean B.

4. . That the appellant was also allowed move over to BPS-11 and
BPS-12 w.e.f. 01-12-1999 and w.e.f. 01-12-2001 vide responderit
No. 4 order dated 31:12-2003 which has also properly been
annotated in the service book of the appellant at page 11.

5.  That the appellant applied for 02 Years & 324 Day Ex-Pakistan
leave which was properly sanctioned by respondent no. 4 being:

competent authority vzde order date 22-01-2003.

Copy of order dated 22.01.2003 is attached as
ANNEXURE. ..ot C.

6. That after completion of the said leave the appellant applied for
- extension in the leave by submitting application before the
respondent no. 4 which was not sanctioned and in response -

issued the removal order dated 09- 08- 2006 under RSO-2000.

Copy of Refmoval Order dated 09-08-2006 is
attached as ANNEXURE ........coooeovvermnnirnn. D.
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That the appellant submltted applrcatlon for provision of

necessary document and reinstatement into *service including

Removal order date  09-08- 2006whereupon the requisite
documents were issued to the appellantafter passage of a long
tlme of years but the’ request of rexnstatement into serwce was
not acceded to. ‘ ‘

Copy Cof  the application is  attached
asANNEXURE........... : ,
E.

That flnaIIy the appellant requested the respondent for converting
the removal order dated 09-08-2006 into compulsory Retirement
and granting/allowing 2/3 compassionate allowance of the
pension & Gratuity after the issuance of the removal order dated
09-08-2006 by filing Departmental Appeal dated 19-03-2020 but -

was not respondent within the statutory period.

Copy of the Departmental Appealts attached as
ANNEXURE ..., F. -

That the appellant having no other efficacious, adequate and
alternate remedy but to approach this Honourable Tribunal on

- the following grounds amongst others:

GROUN DS:-

A.

That act & omission of the respondents by not converting the
Removal ‘order into Compulsory Retirement and not
allowing/granting the 2/3 of compassionate allowance of the
pension & gratuity to the appellant is against the Law, Rules, Fact
& material available on record hence not tenable in the eye of
Law and is liable to be set aside.

That the appellant has:not been treated by the respondents in

-accordance with. Law and Rules on the subject noted above and

as such the respondents are clearly violating Article 4 and 25 of
the constitution of Islamic Republic of Pakistan 1973.

- That the respondents have not acted in accordance with Law and

the rules governing on the subject matter by not converting the
Removal order into Compulsory Retirement and not
allowing/granting the 2/3 of compassionate allowance of the
pension & gratuity to the appellant.

That act & omission of the respondents by not allowmg/grantlng
the 2/3 of compassionate allowance of the pension & gratuity to
the appellant which is against the spirit enshrined in Section-19- (3)
of the Civil Servant Act 1973. 4 .




ey

" void ab initio.

. ,,4,\,.,'

That act & omission of the respondents by not allowing/granting
the 2/3 of compassionate allowance of the pension & gratuity to,
the ‘appellant is also against Regulation-353 of the Civil Servant -

B

Regulation (C.S.R.). G

" That no _:prober proc'ed‘ure' was adopted while issuing the"
-impugned order dated 09-08-2006. ‘

- That no specific penalty has been specified in the impugned Order

09-08-2006 as mentioned in the RSO-2000 hence the same in

That, it is the consistent view of the Apex Supreme Court of

- Pakistan that “PENSION IS NOT THE BOUNTY OF THE STATE”

and as such the appellant is fully entitle for award of pension &
other Pensionary Benefits. :

That, act of the respondents by not awarding the a~ppellant 2/3
Compassionate Allowarice of Pension &Gratuity after serving the -

- respondent Department for a considerable time of 18 Years 05

months & 10 days service at her credit since 27-08-1987is against
the doctrine of Natural Justice. :

That act of the respondents by not awarding the appellant 2/3
Compassionate Allowance of Pension &Gratuity is clear violation
of Article-38 (e) of the Constitution of Islamic republic of Pakistan
which states that: '

“to reduce disparity in the income and earning of the individual
including the persons in Service of Pakistan”. '

~ That any other grounds will be raised at the time of argufhents

with prior permission of this Honourable Tribunal.

It is, therefore most humbly prayed thatthe appeal of the

appellant may very kindly be accepted as prayed for.

Dated: 22-07-2020

Appellant ¢
A
QAMAR ZIA
Through o
MUHAMMAD MAA

Advocate,
High Court, Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| , - PESHA\)UAR o :

APPEALNO ;L /2020
QAMARZIZ - 'V§  EDUCATION DEPTT:

APPLICATION FOR CONDONATION OF DELAY IN FILING THE
ABOVE NOTEDAPPEAL

- That the appellant has fl!ed an appeal along with this appllcatlon

in whzch no date has been fixed so for.

2-  That the appellant prays for the condonation of delay (if any) in
filing the above noted appeal inter alia on the following grounds

GROUNDS OF APPLlCATION:

A- That valuable rights of the appellant are involved in the case
hence the appeal deserve to decide on merit.

- B- That, the Apex Supreme Court in its recent judgment reported as
2018 SCMR page 64 citation (b) held that no limitation wouId
- run in the way of Pensron &Pensionary benefits.

C- That it has been the consxstent view of the Superior Courts that
causes should be decnded on merit. rather on technicalities

including the limitation. The same is reported in 2004 PLC (CS) '
1014&2003 PLC (CS) 76

[t is therefore prayed that on acceptance of this apphcat:on the
- delay in filing the above noted appeal may please be condoned.

c

o)

APPELLANT
THROUGH:
'MUHAMMAD MAA !

ADVOCATE,
High Court Peshawar
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’ (PO\XIER OF ATTORNEY)
BEFORE THE KHYBER PAKHTUNKHWA S_ERVICE TRIBUNAL

PESHA\X/AR
Service Appeal No. ____ 020
OAMAR ZIA s Got. of kP& Others
L , M;fA .051.777'ar Z‘a | : de hereby Anomlnated and appointed .

MUHAMMAD MAAZ MADNI, Advocate, High Court, Peshawar, to be counsel in
the above matter for me/us and on my/our behalf as agreed to appear, pIead act and -
answer in the above court or any appellate court or any court to which the business is
transferred in the above matter as and is agreed to sign and file petition, appeals,

_statements, accounts, exhibits, compromises or other documents whatsoever, in
- connection with the said matter arising there from and also to apply for and receive all

documents or copies of documents., depositions etc and to apply for and issue summons
and other writs or subpoena and to apply for and get issued any arrest, attachment or _
other execution, -warrants or order and to conduct any proceedings that may arise there
out; and to.apply for and receive payment of any or all sums or submit the above matter
to arbitration, and to employ an other legal practitioner authorizing him to exercise the
power and authorities hereby conferred on the advocate whenever he may think fit to

AND to do all ‘acts legally necessary to manage and conduct the said case in all -
respects whether herein specified or not, as may be proper and expedient.

AND 1I/WE hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of these present or of the usual practice in such matter. PROVIDED

~always that I/WE undertake at the time of calling of the case by the court I/MY

authorized agent shall inform the advocate and make him appear in the court, if the case,
may. be dismissed in default, it be proceeded ex-parte the said counsel shall not be held
responsible for the same. All costs awarded in favour shall be the right of the counsel or
his nominee, and if awarded against shall be payable by me/us.

IN WITNESS WHERE OF I/We hereunto set MY/OUR hand to these presents, the

-contests of which have been explained to and understood by ME/US this 2./  day

of 2020. .

EXECUTANT W ?/

(Qamar Zai)

' Accepted subject to the terms regarding fees:

MUHAMMAD MAAZ MADNI,
ADVOCATE HIGH COURT,
PESHAWAR

BC No. (BC-11-1460)
- CNIC No.-17101-9263898-1




