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12.05.2022 . Muhammad Adeel Butt, learned Additional Advocate

General present on behalf of petitioner.
Noor Muhammad Khattak, Advocate present on behalf

of respondents.

Learned AAG requested: for withdrawal of the ihstant o
petition. In this regard, his statement was recorded and is ‘_
placed on file. | | | .

Keeping in view the statement of learned AAG coupled’ o

with his request, instant petition filed U/S 12(2) of Civil
Procedure Code, 1908, stands dismisse;:l as withdrawn. File

,be consigned to the record room.

Announced
12.05.2022
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22.12.2021 Kabir Ullah Khattak learned Additional Advocate
General alongwith Haseen Ullah Litigation Assistant present on

behalf of petitioner.

Noor Muhammad Khattak Advocate present for

respondent.

Representative of pétitioner as well as learned AAG

is given. To come up on 17.-62.2022 for hearing before S.B..
|

=

1.02.2022 Due to retirement of the Worthy

Tribunal is defunct, therefore, case is adjourned . to

12.05.2022 for the same as before.

(Kabir Ullah Khattak) reque;sted for adjournment. Last chance
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Statement of Muhammad Adeel Butt, learned

Additional Advocate General on oath: 3

As the subject matter is pending beforé the

Supreme Court of Pakistan, I do not resist the instant

12(2) application. It is also stated that vide letter dated

Peshawar the 17" June, 2021, the subject matter has

been provisionally implemented. Copy z::n';xe/d.7

uhammad Adeel Butt «
Additional Advocate General
Dated: 12.05.2022 ' - _

R.O&A.C

(Rozina Rehrﬁan)
Member (J)
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“ o 26.08.2021 None présent Afor theA petitioner. Mr. Noor
P | | Muhammad Khattak, Advocate, for the respondent
present.

Previous date was changed on Reader Note,
therefore, notice for prosecution of the petition be
issued to'the'petitioner and to come up on 26.10.2021
before the S.B. '

(SALAH-UD-DIN)
MEMBER (J) .

 26.10.2021 Learned counsel for the petitioner present. Mr. Said-
| Khan, Advocate junior of learned counsel for thé
respondent present.
~ Junior of learned counsel for respondent requests for
| adjournment on the ground that learned senior counsel
| - : for respondent is not available today. Granted. To come
| up for further proceedings on 22.12.2021before S.B.

Chairman
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09.12.2020  Mr. Abdul Wahid, Litigation Officer for the petitioner

present. Nemo for respondent.

128.01.2021

1}.05.2021

~ On the last date'of hearing, notice was required to be
issued to respondent for hearing today. The record shows
that requisite notice was duly issued and ,se‘ht' through
registered post. The respondent is, however, vhbt.-_'
represented today. Keeping in view the nature of petition
and the probosition involved therein it is deemed
appropriate to-send another notice to respondent for
28.01.2021. The office shall do the needful. |

~ Adjourned. ‘ .

‘

Chairman _

Mr. Abdul Wahid, Litigatio'n Offiéjer, for betitioner is -
present. Mr. Noor ‘Muhammad Khattak, ’Advdtaté,'for the

.. respondent is also present.

Due to paucity of time, proceeding in the instant petition
could not be conducted, therefore, adjourned to 11.05.2021

P N
before S.B. o S\

Due to demise of the Worthy Chairman the Tribunal is

defunct, therefore, case is adjourned to 26.08.2021 for the same

as before,

N

Reader
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FORMOF ORDERSHEET
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Petition 12(2) No. /2020 in appeal no. 1641/2019

‘Date of order

e 4
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| S.No. - Order or otherl? proceedings with signature of judge
' proceedings |
1 2 | 3
1 31/08/2020 The joint petition_ U/S 12 (2) C.P.C submitted by Director E&SE
‘ Khyber P-akhtunkhwalmay be entered in the relevant Register and put up
to the Court for propJ’ar order please. '
07 :
2- This Petition be put up before S. Bench on_¢© /o220
i . _
; ’\1\
S CHAIRMIAN
02.10.2020 Mr. Abdul Wahid, A.D (Litigation) for the applicant
esent. o _
Notice be issued ‘to respondentsfor 09.12.2020. Th
fianfm°%' - {0 respondents 020. The
vl & Process Fe® . penses/process fee:shall be deposited by the applicant

thin 10 days.
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BEF ORE THE HONORABLE KHYBER%PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

4

: YA ,
- Application NIE). ?../2020 IN SERVICE APPEALS NO: 1641/2020

The Government of Khyber Pakhtunkhwa through the Chief Secretary & 04 others

U e S PN Appllcants/Petltloners

VERSUS

‘Muhammad Nassem, SPST B-14 GPS Hashim Dir Lower & others

© evesesaseaes D P I PP cerenns Respondents/Appellants.
INDEX SHEET
S/# | Description of document Annexure Page No.
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H~ ¢ J“é(mm
/nWPBfZ?* | 5 — | 6h/‘2
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Asstt: Director (Lit: II)
E&SE Department, Khyber
Pakhtunkhwa, Peshawar.
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVIC
TRIBUNAL PESHAWAR.

24
Application NO..../2020 IN SERVICE APPEALS NO: 1641/2020<

VERSUS

2

* Muhammad Nassem, SPST B-14 GPS Hashim Dir Lower m‘
e Respondents/Appcllants.

APPLICATION UNDER SECTION 12(2) OF CIVIL PROCEDURE
CODE 1908 AGAINST THE ORDER & JUDGMENT DATED 13-02-2020
OF THIS TRIBUNAL IN THE TILTED SERVICE APPEALS
WHEREBY, THE JUDGMENT DATED 01-10-2019 OF THE
HONORABLE PESHAWAR HIGH COURT PESHAWAR IN WRIT
PETITION NO.3162-P/2019 TITLED AKHTAR HUSSAIN ETC VS
GOVT; OF KPK & OTHERS HAS WRONGLY BEEN INTERPRETED
BY THE RESPONDENTS/APPELLANTS FOR AVAILING THE

- BENEFITS CONVEYANCE ALLOWANCE FOR CIVIL SERVANTS
FROM BPS-1-15 DURING THE SUMMER VACATIONS UNDER THE
NOTIFICATION NO.FD/SO(SR-I1)/52/2012 DATED 20-12-2012 OF THE
FINANCE DEPARTMENT GOVT. OF KPK WHICH IS ILLEGAL &
LIABLE TO BE SET ASIDE IN FAVOR OF THE APPLICANTS AS THE
HONORABLE HIGH COURT HAS DISMISSED THE TITLED
PETITION.

Respectfully Sheweth:-

The Petitioners/Applicants submit as under:-
ON FACTS.

1. That the Respondents/Appellants. a;ie working against the vaztens Teaching
Cadre Post in the Respondent Department & have filed the tilted service
appeals before this Honorable Tribunal for the grant of directions to the
E&SE Department KPK Peshawar for the payment of conveyance

allowance under the provision of Notifications No.FD (PRC) 1-1/2011t

A T L Al - . o < ‘*.'.?
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dated 14/7/2011 & FD/SO(@RO-II)/SZ/ZOIZ dated 20-12-2012 which was
later on revised vide another Notification dated 20/12/2013 by the Finance

&

Department Govt; of KPK Peshawar for the Teaching staff of E&SE *

Department working in BPS-1-15 to the extant grant of Conveyance
allowance during the Summer & Winter vacations as the case may be by
placing reliance on a Judgment dated 01-10-2019 of the Honorable
Peshawar high Court Peshawar rendered in writ petition No.3162-P/2019
case titled Akhtar Hussain etc Vs Govt; of KPK whereby, the Honorable
Peshawar High Court Peshawar has dismissed the petition of the petitioners
under the provision of Article 212 of the constitution of Islamic Republic of
Pakistan read with Chapter-2 of the KPK Civil Servants Act 1973 & the
operative part of the judgment under reference is hereby re-produced for
ready reference as, For the reason given hereinabove, the petitioners are
Civil servants & their claim falls in the terms & conditions of service
enumerated in Chapter-2 of KPK Civil Servants Act 1973, wherein, the
Jjurisdiction of this Court is expressly barred by the Article 212 of the
constitution of Islamic Republic of Pakistan 1973.Resultanly, this & the
connected writ petitions mentioned above stand dismissed being not

maintainable, (copies of the Notification & Judgment are attached as Ann-
A& B).

. That as per law & rules, the conveyance allowance is not allowed to the

Teacherg-concerned during leave period. Hence, the same was not paid to
the Appellants/Respondentg & others Teachers in the summer vacations
during the months of June, July & august.

. That an employee of the Federal Directorate of Education Govt; of Pakistan

has filed a SA No. 1888 (R) CS/2016 before the Honorable Federal Service
Tribunal (FST) Islamabad for the grant of Conveyance Allowance during
the summer vacations/leave period allowed vide judgment dated 3/12/2018
in favor of the Respondents/Appellants to the extent of Employee/ Teacher
working under the domain & jurisdictions of Federal Govt; only, whereas
the appellant is an employee of the provincial Govt; of KPK Peshawar
against the SPST B-14 post in District Dir Lower etc.

. That the Appellants/Respondent# have filed a Departmental Appeal before
the authority concerned for the grant of Conveyance Allowance during the
summer vacations which was not decided within 90 days by the Respondent
Department. Hence, the Applicants further submit on the following grounds
inter alia :-
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ON GROUNDS.

A.

T.

That the Honorable Peshawar High Court Peshawar has dismissed the

above titled case/petition in favor of the applicants/E&SE Department but
the Honorable Tribunal has ignored this aspect & has passed an order dated
13-02-2020 whereby, conveyance allowance has been allowed to the
Respondents. (Copy of the said order & judgment dated 13/02/2020 is
attached as Annexure-C).

_ That the order dated 13-02-2020 of the Honorable KPK Service Tribunal

Peshawar in the titled case/petition is also illegal & even in violation of the
relevant provisions of law & rules passed on the analogy of the judgment
dated 1/10/2019 dismissed of the Honorable Peshawar High Court
Peshawar & not tenable in the eyes of law.

That no notice for submission of Joint Para wise Comments has been served

upon to the E&SE Department by the Honorable Service Tribunal Peshawar
while passing the impugned order dated 13/02/2020 at the cost of legal
rights of the aggrieved party/Govt; which is against the provision of section

12 (2) & order 39 Rule 1&2 CPC 1908.

. That huge financial & legal rights are involved with the instant case of the

E&SE Department which cannot be snatched under any provisions of law.

. That the Appellants/Respondents are habitual litigants & at present have

filled so many pending cases before various courts of law.

That Honorable Court and Tribunal have failed to consider the facts & legal
grounds of the case prior to the passing of the impugned order & judgment
dated 13/02/2020 against the E&SE Department KPK Peshawar which is a
non-trading concerned & is mainly imparting free of cost Education to the
lower class of the society.

. That the aggrieved party/E&SE Department has been condemned unheard

while passing the order dated 13/02/2020 by the Honorable KPK Service
Tribunal Peshawar.

That the instant case is within time limitation & this Honorable Tribunal
has got jurisdictions to honor the instant Application under section 12 (2)
CPC of 1908 for regular hearing on behalf of the E&SE Department Govt.
of KPK. :




Dated /2020

"

7 el

.- That the matter in quesﬁ%ﬁﬁ’air&tly relates to the financial matter and the

burden of the said order & judgment dated 13-02-2020 shall directly affect
the Govt. Treasury. ‘

. That there is no legal bar in entertaining the instant case by this Honorable

Tribunal rather it would be in the interest of justice.

Therefore, in view of the foregoing submissions, it is
most humbly prayed that the order & Judgment dated 13-02-2020 of
this Honorable Tribunal may very kindly be set aside under the
provisions as referred in the heading of the instant application in the
interest of justice please.

Director
E&SE Khyber Pakhtunkhwa,
Peshawar (Respondents No.1-5)

AFFIDAVIT

I, Hayat Khan _Asstt: Director (Lit: II) E&SE Department Khyber

‘Pakhtunkhwa, Peshawar do hereby solemnly affirm and declare on oath that
the contents of the instant application under section 12 (2) CPC 1908 is true
& correct to the best of my knowledge & belief.

Qa@

Deponent
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. IN THE PESHA WAR. H]GH COURT, PESIiA WAR

Judgment Sheet

Wnt Pentlon No 316"-P/2019 AJJ:tarHussa. 3

. Date ofheanng ............ 01 10. 2019

, Petmoner(s) by Mr. Noor Mohammad Rhattak, Advocate

" Mr, MU_]ahld AJJ Khan, AAG for reSpondents

ROOH-UL-AMIN KHAN, J:-

. JUDI. CIAL D’EfARmT

others..vs..Govt of Khyber Pakhtunkh

........................

hkx %

’I'hrough thls common !

Judgment we, proposed to demded the Lnstant as we]] as the.
- connected  writ petmons as aU navmg anolved commor

©7 . question: of Iaw and fact.s the part:culars of whjch are gweo

below.

. etc..vs, Government of Khyber Pakhtunkhwa through:\ o

3162- P/2019 ttled Akhtar Hussamf-

WP No.

Chief Secretary, Peshawar awd 4 ot.hers o

VJP No 3064-P/20!9 tltled Habeeb Ul}ah etc Vs..

Government of Khyber Pakhmnkhwa through Chlef j
.Secretary, Peshawar and 7 others -

WP No. 3084 P/”Ol9 tltIed Slkandar Khan etc. Vs ‘
. Govemment of Rhyberl Pakhtunkhwa tbrough Chlef '
Secreta:y Peshawar and 4 others )

WP No 3178-P/2019 titléd Abdu: Rehman etc Vs ;a\;!,;;/:»

Govemment of Khyber Pakhtlmkhwa througb Chlez'tf = 'u.

Secretaw Peshawar and 4 othcrs

B Ry
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V1.

Vil

VIii.

'Secretary Pesnawar and 4 others ' SR

‘WP No. 3283 P12019 ntJed Gul Saeed etc Vs

" WP No. 3366«1’/2019 titled Jehanzeb Khan etc Vs

WP No. .)23.1 I’/‘2019 tttlcd Am_pd A!l etc. Vs

Government of I(hyber Pakhtunkhwa through ChJef

-

e

Secretary Peshawar and 7 others

[N

WP Ng. 3288-?/2019 tltled Flrdous }\hanetc Vs

Government of Khyber Pakhtunkbwa throuoh ChJef--::-.' i
' Secretary Peshawar and 4 others _- ' '

WP’ \JO 3353 P/2019 otlea Hafiz Inam Ur Rehrnan.
etc.: Vs Govemment of Khyber Pakhtunkhwa.‘_. '

through Chref Secretary Pesnawar and 6 others )

Government of Khyber Pakhtunkhwa through Chref .
, Secretary Peshawar and 4 others

WP No. 3390-—P/2019 titled Hap Rehman etc.. Vs

Government of Khyber PaLhttmkhwa through Chlef
Secretary Peshawar and 2 others ' :

Vs Govemment of Khyber Pa.khmnkhwa
throug.h Chref Secretary Peshawar and 4 others !

2.-1_' .

b

_WP No. 3520-P12019 - titled Mohammad Khahgg: {:-. x

Govemment of Khyber Pakhtunkhwa through Chjef } SR

Secretary Peshawar and 4 others., L 3'2

WP No. 3287-P/2019 titled, Syed Israr Shah etc.. VS b
. Government of Khyber- Pakhtunkhwa through cmef_j B R




il wp No 3567 P/2019 trtled Husnur Rehman etc Vs

Gov ernment of }\hyber Pakh‘unkhwa through ChJef = '@
Secretary Peshawar and 3 others

-
3

S

Xiv. WP No 3667-P/2019 titled Maqsad Hayat etc.. Vs

Govemrnent of Khyber Pakhnmkhwa t.hrough Chref
Secretary Peshawar and 4 others

Xv

Wwp No. 3939 P/2019 tltled Gyed Khursth Shah

Vs Government of Khyber Pakhtunkhwa
P thmugh ChJefSecretary Peshawar andSotbers

(

Xvi. WP No. 4072-P/2019 titled . Subhan Ullah etc Vs

Govemment of Khyber Pakhtunkhwa through Chref
Secretary Peshawar and 6 others.

Xvii WP No 4758-P/2019 tJtJed Sohrab I-Iayat etc Vs

Govemrnent of Khyber Pakhtunkhwa through C}uef o
Secretary Peshawar and 4 others : . TS , o

As per averments of the wnt pettuon the “

petmoners are servmg m t.he Eiementary & Secondary'

Educatlon Department on thetr respectlve posts On 14 7. 2011
the Govemment of Khyber Pa.'-(htunkhwa enhanced the

conveyance allowance to aII the le Servants Le. frorn BPS 1

to 5, mcludmo the petmoners whtch was subsequently rewsed

v1de another nouﬁcanon dated 20, 122012 and was ﬁn'th_en-'

enhanced. But the respoodents w1thout any vahd and Jusn l

reasons stopped / deducted the payment of : conveyance

AM!NER
haWar High Court




.allowance under the wrong and rUegal pretext that the same 1s
not alJowed for the leave period. - .‘ ‘ E -
3. :

In essence the gnevance the petrtloners xs s that

\‘

. .thcv were recelvmg the conveyance allowance und
g notlﬁcatlons mennoned above \Vthh was stopped Wlthout any
' }ustlﬁable reason.

40 '

‘Since the matter penam to grant of: conveyance_' ‘
. allowance which i is part and parcel of. pay. Slmrlar controversy : ]

came before this Court in Wnt Petmon No 3509-P/7014 tltled .

B (Haﬁz Mohammad Ilyas etc..vs, Govemment ‘of Khyber
Pakhmnkhwa)

o fol]owmg manner

“7. To ‘ resolve r_he controversy as to

whether payment of allowances to a c1v11 servant

- falls in chapter~') of Khyber Pakhtunkhwa Clvﬂ :

Servants Acg 1973 ie. terms and conchtxons of

service, it is necessary to reproduce t.he deﬁmtton of
“pay” provnded in ‘section 2(e) of the Khyber'

Pal\htunkhwa Civil Servams Acr, 1973 w}nch reads

as under: '

"2 (e)—- Pay means the. amoum‘ drawn S
monlhly by a civil servant as pay, and includes _
special pay, personal pay and any other | -

: emoluments declared by the prescnbedi_'._
aurhorny ro be pmd (emphasxs provrded) )

The word emolument" ‘used m the above' .

quoted deﬁmtlon clause of the Clvﬂ Servants Acg .

1973, accordmg to its dxcuonary mcamng, denotes .

‘wages and beneﬁts recelyed as cornensatton for-‘

er the .

whcrem the pay and salary were: deﬁned ini. the '

M 13

U U




holding an office or havmg employment The word
emolument is basncally denved frorn the Latm word

- ‘emolmnentum It ongmally meant “the: ‘Suon pald to

a millét for gnndmg a customer wheat”; 'I'oday the

term exists mostly as a bit of archaic legalese but it -

_might be W1tlun the route of - _expression.

“grinding out " a . hvmg" From the above
" manifest that

|t is
emolumems are . essentnally the
benefits t.hat one gets from the - work_mg ‘of bemg
employed Emolument is Lhe
employmem and (3 compensatlou,m retum of
services, hence the emoluments are part and parcel
of pay. Section 17 beiog part of cbaptcr—

" and condmons of service of a ci
that, a civil servant appomted to a post sha.[l be
en‘otled, in accordance W1th rules to ; the - pay

sanctioned for the post. Ltkemse Rule 9(21) of

(FR/SR) prowde the defmition of pay Wthh means |

the amount draWn monthly by a govemment servant
Cas .

i‘e.’. .

Zle terms :

wl servant prowdes .

(1) the pay, other than speaal pay or pay granted m

- view of his personal quahﬁcanon wlnch ‘has been |

sanctxoned for the post beld by th substantlvely or

proﬁt ﬁ:orn "

-in an officiating capacuy, or to wlnch he'i 1s entltled

by reason oflus _position in & cadre and O

overseas pay, technical pay, - spec1a] pay and
- persona] pay and g
/ (iii) any other. emoluments wlm:h may be
specially classed as pay by t.he governor general
The legislature in its v\nsdom has vnsely
used the word “pay” .instead of salary n deﬁmtlon
clause and secuon 17 of Khyber Pakbtunkhwa Civil
Servants Act, 1973. 'I'he word |pay connotes

8
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spectmm Whlle the salary is used for amount tbat'}?; i
' one receives in retumn for work

commonly monthly. The term salary’ has been T

dealt with at page- 553 of Corpus Juns Secundem_':'_:.-,
" Vol.77 asunder-

Salagg The word “SaJaw is’. deﬁncd has |
rneanmg ﬁxed compensanon regularly pald by the
Year, quarter, month or week, fixed: compensatlon"': R
for regular work, or for contmuous servn:es over a RE
period of tune penodlcal compensanon for servxces )
compensation for services rendered, per annum

: cornpensauon mean -in ofﬁcml and in some other’i o

situation, or stanon legal compensanon

Salary 15 also deﬁned as . meanmg stlpulated

: stlpulated to be pald to a person on regular interval -

for services usually a ﬁxed sum to be pald by the

year or half year, qharter reward or conmderatlon.j _' | ;
- paid or agreed to be paid to a person on a regular

. 1ntervals by the year month or week for servu:es : )
reward of ﬁ_xed or recompense for servxces rendered: ) L
or perfonned reward. or compensatxon of SCI'VICP.S

. rendered or performed | C e
From the above mennoned deﬁnmon it is ma.mfest e

that the © salarv’ of a c1v11 servant 1sa. ﬁxed amount R .

civi] servant mcludmg other emoluments
- allowances.” A .

k and or semce sk
provxded, whlch Is paid penodJcaUy xe over A
specified Lnterva.l of time such as Weeldy or most.,"
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5 Besrdcs certam other- petitions ﬁled by the

‘the Khyber Pakhtunkhwa le Servants Aeg 1974

, conveyance allowance bemg part of pay fal} 1n terms and
B condmons of civil servant and 1t can adequately be: clalmed -.

through an appeai by adoptmg the prescnbed procedure under L

- 4

6. For the reasons g1ven heremabove the petmoners

are (':ivil servants; and thelr clann falls‘ m terms.and conditio'riS'

of semce enumerated in Chapter-2 of the Khyber Pakhtunlchwa ok -

s e\(pressly barred by Amde 212 of the Consuumon of Islamn:

" Republic of Paktstan 1973. Resultantly, tlns and the. connected

mamtamable However the pem:oners -are hberty to approach

the proper forum, ifso desire. - . U
’-‘:ﬂAllt.nouncedon; e T

"I™-of October, 2019 ’ e

.

roshawae nga S'NER

%uthodaud
(=" 1]

‘Teachers /employees of the.same department servmg from'.

"~ Civil Servants Act, 1973, whercin the Junschctlon of this Court Vs

- other - comers of the PTOVmce Whjch Were demde,d by';g

- ‘Abbottabad Bench of this- Cour, wherein it ‘was! held thag ﬂue:-}‘..

. —

: wnt _petition menuoned above stand dlszmssed bemg not
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" The appellant has- filed the present “service -appeal gamst - the‘
deductwr of conveyance allowance of the government servant/teacher -

* ‘working in school/college during vacations per_lod

Leamed counsel for the appe]lant stated at the bar that 1dentlcal nature
Servxce Appeal No.1452/2019 has already been disposed of by thlS Tribunal
N A v1de order dated-11. 11 2019 Learned counsel for the appellant stressed that -
'bemg an - identical nature case, the present service appeal may also be '
' :d.1sp05;e0 of in terms of the said order dated 11.1 1.2019.p,assed n SerV1ce. |

_ Appeal No.1452/2019.

Order dated 1.1.11.2019 of this Tribunal passed in Service Appeal
No.1452/2019 perused. Judgment dated 03.12.2018 passed by learned
‘Federat Service Tribunal in Appeal No.1888(R)CS/2016 and Judgment
] dated £1.10.2019 of the Hon'ble Peshawar High Court Peshawar in Writ
i : ~P'etition No.3162-P/_2019 referred to in the order dated 11.11.2019 in
oL Service Appeal No.1452/2019, -also gone through and ‘plea taken by the
o fleamed counsel for the appeilant is found _genuine. Consequently the instant
service appeal is a]so drsposed of in terms of order dated 11.1 1 ’7019 passed
in Service Appeal No. 1437/7019 with the observation that the judgment of
Hon'ble Peshawar ngh Court passed in. writ petitions 1nclud1ng Writ
o Petition 3162-P/2019 shall be honored and implemented by the respondents ‘
|
|
|

within shortest possible time.

Thi'-;‘ may also be observed that perusaI of the judgment of Federal
_Serwcc Frtbunal in lioAppeal No.1888(R) CS/2016 reflects that in an
1dent1cat nature case, the Vederal Service Tribunal has held that _ the

" 'conve}'ance allowance is payable to the appe}lants w.e.f the vacations of
_ the year when the _-departmental appeal/representation was filed by the

. appellants.

File be consigned to the record room.

1 . O Tt g T
A £ sl
' A, R ST
S . RIRERS | %55 S R
. . . . Foan iy
L

>‘“€5%Muhammad Hamid Mughal)
Member (J)
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
APPEALNO.[GL) 2019  MRSSLTEELe
/ Biars Fli’»—l—?-é})’*""
Mst: MUHAMMAD NASIM, SPST (BPS-14), o
GPS Hashim, Dir Lower. W_,,QMLZ/J%PZ?
................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,

Khyber Pakhtunkhwa, Peshawar.

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
OF THE APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may
kindly be directed not to make deduction of conveyance
allowance during vacations period (Summer & Winter
Vacations) and make the payment of all outstanding amount

;-.vof Conveyance allowance which have been deducted

Ve

PRI wd 6

previously with all back benefits. Any other remedy which
"this august Tribunal deems fit that may also be awarded in

v \ >/\ ¢ favor of the appellant.

R[SHEWETH.
ON FACTS:

1- That the appellant is serving in the Elementary & Secondary

Education Department as SPST (BPS-12) quite efﬂaentiy and up to
the entire satisfaction of their superiors.

2- That the Conveyance Allowance is admissible to all the Civil Servants

and to this effect a Notification No. FD (PRC)1-1/2011 dated
14.07.2011 was issued. That later on vide revised Notification dated
20.12.2012 whereby the conveyance allowance for employees
working in BPS 1 to 15 were enhance/revised while employees from
BPS- 16 to 19 have been treated under the previous Notification by

T
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. not enhancing their conveyance allowance. Copy of the Notification
dated 20.12.2012 are attached as anneXUr€..uuseusssssmssmnsnnissesanas A.

3- That -appellant was receiving the conveyance allowances as
‘admissible under the law and rules but the respondents without any
valid “and justifiable reasons stopped/deducted the payment of
conveyance allowance under the wrong and illegal pretext that the
same is not allowed for the leave period. Copies of the Salary Slips of
working/serving month and vacations (deduction period) are
attached as aNNEXUrE.suussrrssinsicansaanpusnssssss e esasan B &C.

4- That-appellant feeling aggrieved from the action of the respondents
regarding deduction of conveyance allowance in vacations
period/months filed Departmental appeal but no reply has been
received so far. That feeling aggrieved the appellant along with his
other “colleagues filed Writ Petition No. 3162-P/2019 before the
Peshawar High Court, Peshawar which was disposed of vide
judgment dated 01.10.2019 with the directions to approach the
proper forum i.e. Service Tribunal. Copies of the Departmental appeal
& judgment is attached as anNeXure..cuorcvesvesssrsansnsnanas O D &E.

5- That some of colleagues of the appellant approached to this august
Tribunal .in different service appeal which was allowed by this august
Tribunal vide its judgment dated 11.11.2019. Copy of the judgment is -
attached as anNNeXUrC.userariiesssssmasasiinnsessenrarsnmnnssanasnsssessasarass F.

6- That where after the appellant waited for the statutory period of
ninety days but no reply has been received from the respondents.
That appellant feeling aggrieved and having no other remedy filed
the instant service appeal on the following grounds amongst the
others.

GROUNDS:

A- That the action and inaction of the respondents regarding deduction
of conveyance allowance for vacations period/months is illegal,
against the law, facts, norms of natural justice.

B- That ‘the appellant have not been treated by the respondent
‘Department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of the
constitution of Islamic Republic of Pakistan 1973.

C- That the action of the respondents is without any legal authority,
discriminatory and in clear violation of fundamental rights duly
conferred by the Constitution and is liable to be declared as null and
void.

D- That there is clear difference between leave and vacation as leave is
applied by the Civil Servant in light Government Servant Revised
|.eave Rules, 1981 while the vacations are always announced by the
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'Government therefore under the law and Rules the appellant fully
entitled for the grant of conveyance allowance during vacations
penod

That’the Government Servants Revised Leave Rules, 1981 clearly explain that
the crv1| servants who avail the vacations are allowed only one leave in a month
whereas the other civil servants may avail 04 days leave in a calendar months
and the same are credited to his account and in this way he may avail 48 days
earned leave with full pay, whereas the Government servants to avail vacation

such as appellant is allowed one day leave in a month and twelve (12) days in a

year and earned leave for twelve days in a year are credited to his account and
there-is no question of deduction of conveyance allowance for vacation period,
the respondents while making the deduction of conveyance allowance lost sight
of this legal aspects and illegally and without any authority started the recovery

: and deductlon of conveyance allowance from appellant.

F-

That as the act of the respondents is illegal, unconstitutional, without any legal

-authority and not only discriminatory but is also the result of malafide on the -

part. of respondents

That -appellant has the vested right of equal treatment before law and the act of

“the tespondents to deprive the petitioners from the conveyance/allowance is

unconstitutional and clear violation of fundamental rights.

Thati' acéording to Government Servants Revised leave Rules, 1981 vacations are
holidays and not leave -of any kind, therefore, the deduction of conveyance -
ailowance in vacations is against the law and rules.

That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and earning
of individuals ‘including persons in the services of the federation, therefore in
light of the said Article the appeliant fully entltle for the grant of conveyance
allowance during vacations.

That the petitioners seeks permission of this Honorable Court to raise any other
grounds available at the time of arguments.

" It is therefore, most humbly prayed that the appeal of the appellant may be
:accepted as prayed for.

APPELLANT
MUHAMMAD NASIM

THROUGH:
NOOR MO MAD K

MIR ZAMAN SA
ADVOCATES
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Application NO...../2020 IN SERVICE APPEALS NO: 1641/2020

The Government of Khyber Pakhtunkhwa through the Chief Secretary &
04 0thers ..vuvniiiiiiiiiieiereeeeieret e .Applicants/Petitioncrs

VERSUS

Muhammad Nassem, SPST B-14 GPS Hashim Dir Lower &<Ri7s
................ Respondents/Appellants.

APPLICATION UNDER SECTION 12(2) OF CIVIL PROCEDURE

CODE 1908 AGAINST THE ORDER & JUDGMENT DATED 13-02-2020

OF THIS TRIBUNAL IN THE TILTED SERVICE APPEALS

WHEREBY, THE JUDGMENT_ DATED 01-10-2019 OF THE
HONORABLE PESHAWAR HIGH COURT PESHAWAR IN WRIT
PETITION NO.3162-P/2019 TITLED AKHTAR HUSSAIN ETC VS

. GOVT; OF KPK & OTHERS HAS WRONGLY BEEN INTERPRETED

BY THE RESPONDENTS/APPELLANTS FOR AVAILING THE
BENEFITS CONVEYANCE ALLOWANCE FOR CIVIL SERVANTS
FROM BPS-1-15 DURING THE SUMMER VACATIONS UNDER THE
NOTIFICATION NO.FD/SO(SR-IT)/52/2012 DATED 20-12-2012 OF THE
FINANCE DEPARTMENT GOVT. OF KPK WHICH IS ILLEGAL &

- LIABLE TO BE SET ASIDE IN FAVOR OF THE APPLICANTS AS THE

HONORABLE HIGH COURT HAS DISMISSED THE [‘ITLED
PETITION.

Respectfully Sheweth:-

The Petitioners/Applicants submit as under:-

ON FACTS.

. A4 B
1. That the Respondents/Appellants.ase working against the various Teaching

Cadre Post in the Respondent Department & have filed the tilted service
appeals before this Honorable Tribunal for the grant of directions to the
E&SE Department KPK Peshawar for the payment of conveyance

*, allowance under the provision of Notifications No.FD (PRC) 1-1/2011

B i — et 3 = | A2
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dated 14/7/2011 & FD/SO(SRO-11)/52/2012 dated 20-12-2012 which was

later on revised vide another Notification dated 20/12/2013 by the Finance

Department Govt; of KPK Peshawar for the Teaching staff of E&SE
Department working in BPS-1-15 to the extant grant of Conveyance
allowance during the Summer & Winter vacations as the case may be by

placing reliance on a Judgment dated 01-10-2019 of the Honorable
Peshawar high Court Peshawar rendered in writ petition No.3162-P/2019

case titled Akhtar Hussain etc Vs Govt; of KPK whereby, the Honorable
Peshawar High Court Peshawar has dismissed the petition of the petitioners

under the provision of Article 212 of the constitution of Islamic Republic of
Pakistan read with Chapter-2 of the KPK Civil Servants Act 1973 & the
‘operative part of the judgment under reference is hereby re-produced for
ready reference as, For the reason given hereinabove, the petitioners are
Civil servants & their claim falls in the terms & conditions of service.
enumerated in Chapter-2 of KPK Civil Servants Act 1973, wherein, the
jurisdiction of this Court is expressly barred by the Article 212 of the
constitution of Islamic Republic of Pakistan 1973.Resultanly, this & the
connected writ petitions mentioned above stand dismissed being not
maintainable, (copies of the Notification & Judgment are attached as Ann-
A & B).

. That as per law & rules, the conveyance allowance is not allowed to the
Teachers concerned during leave period. Hence, the same was not paid to
the Appellants/Respondents & others Teachers in the summer vacations
during the months of June, July & august.

. That an employee of the Federal Directorate of Education Govt; of Pakistan
has filed a SA No. 1888 (R) CS/2016 before the Honorable Federal Service
Tribunal (FST) Islamabad for the grant of Conveyance Allowance during
the summer vacations/leave period allowed vide judgment dated 3/12/2018
in favor of the Respondents/Appellants to the extent of Employee/ Teacher

-working under the domain & jurisdictions of Federal Govt; only, whereas
the appellant is an employee of the provincial Govt; of KPK Peshawar
against the SPST B-14 post in District Dir Lower etc.

That the Appellants/Respondents have filed a Departmental Appeal before
the authority concerned for the grant of Conveyance Allowance during the
summer vacations which was not decided within 90 days by the Respondent
Department. Hence, the Applicants further submit on the following grounds
inter alia :- ‘




ON GROUNDS.

>
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That the Honorable Peshawar High Court Peshawar has dismissed the

above titled case/petition in favor of the applicants/E&SE Department but
the Honorable Tribunal has ignored this aspect & has passed an order dated
13-02-2020 whereby, conveyance allowance has been allowed to the-
Rcspondents. (Copy of the said order & judgment dated 13/02/2020 is

attached as Annexure-C).

That the order dated 13-02-2020 of the Honorable KPK Service Tribunal
‘Peshawar in the titled case/petition is also illegal & even in violation of the
“relevant provisions of law & rules passed on the analogy of the judgment
‘dated 1/10/2019 dismissed of the Honorable Peshawar High Court

Peshawar & not tenable in the eyes of law.

" That no notice for submission of Joint Para wise Comments has been served

upon to the E&SE Department by the Honorable Service Tribunal Peshawar

- while passing the impugned order dated 13/02/2020 at the cost of legal

rights of the aggrieved party/Govt; which is against the provision of section

12 (2) & order 39 Rule 1&2 CPC 1908.

. That huge financial & legal rights are involved with the instant case of the

E&SE Department which cannot be snatched under any provisions of law.

That the Appellants/Respondents are habitual litigants & at present have
filled so many pending cases before various courts of law. |

That Honorable Court and TribunalAhave failed to consider the facts & legal

~ grounds of the case prior to the passing of the impugned order & judgment

dated 13/02/2020 agairist the E&SE Department KPK Peshawar which is a

‘ rion—trgding concerned & is mainly imparting free of cost Education to the

G.

H.

lower class of the society.

That the aggrieved party/E&SE Départnient has been condemned unheard-
While ‘;passing the order dated 13/02/2020 by the Honorable KPK Service
Tribunal Peshawar. :

That the instant case is within time limitation & this Honorable Tribunal
has got jurisdictions to honor the instant Application under section 12 (2)
-CPC of 1908 for regular hearing on behalf of the E&SE Department Govt.
of KPK.




TR

GE
I. That the matter in question dlrectly relates to the financial matter and the
burden of the said order.& judgment dated 13-02-2020 shall directly affect

the Govt. Treasury.

5"‘\,% Mg

J. That there is no legal bar in entertaining the instant case by this Honorable
_ Tribunal rather it would be in the interest of justice.

, . Therefore, in view of the foregoing submissions, it is
most humbly prayed‘ that the order & Judgment dated 13-02-2020 of
this Honorable Tribunal may very Kindly be set aside under the
':provxswns as referred in the heading of the instant application in the
mtcrest of justice please '

 Dated o/ po2o.

Director
E&SE Khyber Pakhtunkhwa,
Peshawar (Respondents No.1-5)

AFFIDAVIT

I, _Hayat Khan_ Asstt: Director (Lit: II) E&SE Department Khyber = -
Pakhtunkhwa, Peshawar do hereby solemnly affirm and declare on oath that

the contents of the instant application under section 12 (2) CPC 1908 is true

& correct to the best of my knowledge & belief. '

Deponent
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i IN THE PESHAWAR HIGH COURT PESHA WAR L
e - JUDICIAL DEPARTMENT.
b »

Date ofheanng ............ 01 10. 2019

.....................

Petltxoner(s) by Mr! Noor Mohammad I\hanak Advocate

© Mr. Mujahid AJ;Khan AAQG, for reSpondents

_.RdoH-UL-AMN KHAN, Ji- . Through’ fhis  common

)udgment we, proposed to dec;lded the lnstant as weU as the .

-connected writ petmons as all navmg mvolved common

.J‘
below : Tl A '

3162- P/2019 titled - Akhtar Hussam' .
etc..vs. Govemment of Khyber Pakhtunkhwa through' L
Chief Secrctary Peshawar and 4 others. '

i WP No.

i WP No. 3064—P/2019 titled ‘Habeeb T Ullahete.. Vs,

Govemment of Khyber Pakhmnkhwa through Ch1ef N
| _ .Secretary Peshawar and 7 othcrs

WP No. 3084-1’/‘70[9 tltled Slkandar K_han etc v5 R
Secretary Peshawar and 4 others

l

Secretarv Peshawar and 4 others

3
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1

Govemment of I\hyberl Pakhtunkhwa through cmef”f (.

iv. WP No, 3178-P/2019 titléd Abdur Rehman etc.. ng}\ﬂ;ﬁf' (e
Government of Khyber Pakhtunkhwa through Chr g 2 S
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DA 22 DT T




Vi..

Vil

VIii.

LIX.

WP No. 3283-P12019 ttled” Gul Saced etc. v S
) Govemment of Khyber Pakhnmkhwa through Ctuef f'. |
Secretary Peshawar and 4 others. - )

: Government of Khyber" Pakhtunkhwa through Ch.le f»" E

' Secreta.ry Pcshawar and 4 others - i

WP \:o 3353 P/2019 txt}ea Hahz Ina.m Ur Rehman'

WP No. 3520-P/2Q19 - titled Mohammad Khém‘éé

WP No. 3233 D/2019 htlcd Amjid - All ctc Vs

Government of Khybe' Pakhtxmkhwa through Chjef . SRR

Sccretary Pesnawarand4others Lo L e T e e

DR 3

WP No 3287 P/2019 utled Syed Israr Shah ete.. Vs

Secrctary Peshawar and 7 others.

WP No. 3288-?/2019 tltlec Flrdous I\hanetc Vs o
Government of Khyber Pakhtunkhvia - throuc,h cmefﬁ'ﬁ i

etc. Vs Government of Khyber Pakhtunkhwa-.

through Chlef Secretary Pesnawar and 6 others

- WP No. 3366—?/2019 titled Jchanzeb Khan etc Vst L

Government of Khyber Pakhtunkhwa through Chlef; df o |

. SeCTC‘.In.I’y Peshawar and 4 others

WP No 3390-P/2019 tmed Haji Rehman etc.. Vs

Govcrnment of Khybcr Pa}thnmkhwa through Chlef
Secretary Peshawar and 2 othe.rs ‘

£ a;;m

'&3

L..
etc.. . Vs..- Govcmment “of Khyber PaJdmt:unkhWa ; .
t.hrouah Chjef Secretary Peshawar and 4 others ’ :
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C XLy,

XV,

- XVii.

petmoners are sewmg m the Elementary & Secondary'. -
- Education Department on thelr respectwe posts On 14 7 2011 | _ .
the Government of Khyber Pakhtunkhwa enhanced the' S
'conve) ‘ance a.llowance to all the CMI Sewants ie. from BPS 1 l :': 'f DS
T o 15, mcludmg the petmoners wmchwas subsequently rewsed f : k
.v1dc another nouﬁcatlon dated 20. 12_2012 and Was ﬁn’th._et;‘ .
: enhanced. But the respondems Wlthout any vahd and Jushﬁa.blé*l .

Teasons 5t0pped / deducted the payment of conveyanee

. WP No 3567-P/2019 titled Husnur Rehman etc Vs
Goxemment of }\hyber Pakh‘unkhwa through Ch.tef

Secretary Peshawar and 3 others. |

.
4 .'

WP No 3667-P12019 tltled Maqsad Hayat etc.. Vs

. Government of Khyber Pakhumkhwa through Ch:ef

Secretary Pesbawar and 4 others - -

WP No. 3939 P/2019 utled Syed Khurshjd Shah 3
Vs Governmem of Khyber Pakhtunkhwaf

t.hrough Chief Secretary Peshawa.r and S others

@t

WP No. 4072-P/2019 titled . Subhan Ullah etc.. Vs .
Govemment of Khyber Pakhtlmkhwa through Ch.l ef ] SR

Secrelary Peshawar and 6 others.

WP No 4758-P/2019 tl'ded Sohrab Hayat etc Vs

Govemment of Khyber Pakbmnkhwa through Chlef- |

Secretary Peshawar and 4 ot.bers
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allowance under the wrong and 111

not allowed for the lea\e period. - ' U

T oAb

3.

thev were recelvmg the conveyance a.llowance ander the. e

. notrﬁcatlons mennoned above Whlch was stopped w1thout any

' Justlﬁable reason.

. 4...

: aIlowanee which is part and parcel of pay Sumla.r controversy .
came before this Court in. Wnt Petmon No 3509-P/7014 utled :

i (Haﬁz Mohammad I]yas etc..vs. Government of Khyber.

Pakhtunkhwa)
' fol]owmg manner

“7. To ' resolve the controversy as to

whether payment of aJlowances to a civil servant .
falls in chapter-’) of Kbyber Palxhtunkhwa' Civil
Servants Acg 1973 . terms and condﬂ:ons of
.service, it is necessary to reproduce t.he deﬁmtlon of | ‘
“pay” provided in ‘section 2(e) of the Khyber o
Pakhtunk_hwa C;vnl Servants AcT, 1973 thch reads
as under'
"2 (e)ﬁ"Pay means the, amount drawn
monlhly by a cwvil servant as pay, and includes .
special pay, personal pay and any other .
' emoluments declared by the prescnbed :
authorzty to be pazd (emphasxs prowded)

The word emolument" 'used in the above' .

1973, accordmg to its djcuonary meamng, Adenotes-

‘wages a.nd beneﬁts recelYCd as’ com ensatlon for. .

ln essenoe the gnevance the peutxoners lS that

Smce the ‘matter pcrtam 0] grant of conveyance.' :

wherem the pay and: sajary were: deﬁned ani. the -

quoted deﬁrutlon clause of the Civil Servants Act, y: 1

egal pretext that the same lS At 1'1}7'" ff.'s,':

e s evem & et e e st
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holding an- office or havmg employment. The word

emolumert is basu:ally denved ﬁ'om the Latm word o
: _emolumeotum It ongmally meant “the sum pald to | '

a millet for gnndmg a customer wheat”; Today the .

. term exists mostly as a bit of archaic legalcse but 1t .-

_might be w1thm the' ‘route of - expresmon "

“grinding out" a . living”.- Prom the above
" manifest that

lt is

employed. Emolument is - the

services, hcnce the emolurnents are part and parcel S

of pay. Section-17 bemg part of chapter~

" and condmons of service of a ci

that, a civil servant appomted to a post shall be.. Lo
éntitled, in accordance with., rules to the pay -

sanctioned for the’ post. leevwse Rule 921 of

('FR/SR) prowde the definition of pay Wthh means "

the amount drawn month]y by a govemment servant
T _

L)
'(

€)) the pay, other than specxal pay or pay g'ranted in
" view of his personal quahﬁcanon wh1ch has been .
Sanctmned for the post held by th substantwely or

-in an officiating capacnty, or t which he 1s entxtled '

by reason of his position in 4 cadre, and . (u_)

overseas pay, technical  pay, special “'pay ‘and
© personal pay and 4 T

\./ (1) any'other- emolomeots wi:jch'-may be

specially classed as pay by the govemor general

The legislature in its w:sdom has vnsely'...:. ey
used the.word “pay” mstead of salary n deﬁmuon‘
clause and section 17 of Khyber Pakhtunkhwa Clvﬂ" )

Servams Act, 1973. 'Ihe word upay connotts

e

emoluments are essentlaljy the ;

- benefits that one gets from the - workmg ‘of bemg“.

proﬁt &om'_",' .
ernployment and is compensahon.m return of .

21e terms. :

‘n] servant prowdes -

Y




" one recexves m retum for wor*'

prov1ded, whrch Is paid perxodrcally xe over ar

specified mterval of time such as weekly or most:.' '-

cornmonly monthly. The term salary’ has been

dealt th at page-
i Vol. 77 as under-

Sala[y

553 of Corpus Juns Secundemi_'. ‘

'I'he word “SaJarv is . deﬁned has. L

Arneanmg fixed compensatron regularly pa.ld by the

year, quarter, month ‘or week, ﬁxed compensahon N

period of txme penodlcal compensatron for SCI'V]CCS' .
compensation for serv1ces rendered, per almum L
: compensatlon mean in ofﬁc1al ‘and “in some other

situation, or station; legal compensatron

- for regular work, or for contmuous serv1ces over a- ‘

Salary is also deﬁned as. rneamng stlpulated

- penodlcal recompense or con31deratxon pald, or

: stipulated. to be paxd to a person on regular interval |

for services usually a fixed sum to be pald by the

year or half _year, dlarter; - reward or’ consxderatron.‘

- paid or agreed to be paid to a person on a regular

mtervals by the year month or week for semces

reward of ﬁxed or recompense for servrces rendered' —_—

or performed reward ‘or compensatxon of servrces :

- . Tendered or performed

From the above mentxoned defimuon it is mamfest

that the «

regularly pald as compensanon to the emp]oyee ol

salarv’ ofa c1v11 servant 1s a ﬁxed amount R |

whereas the pay means . an amount recewed by a

c rvd servant

{aJlo.wances_. o

mcIudmg other emoluments

and or semce
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Be51des certam other petmons ﬁled by the

A o "Teachers /employees of the same department servmg from

t

. Abbottabad Bench of this - Court, wherem it’ wa.Stheld that t.he
' conveyance allowance bemg paxt of pay fall m terms and ’
. . .'condmons of civil servant and it'can adequately be clalmed v

-».,j-

"the Khyber Pakhtunkhwa Crvll Servants Act, 1974

are c1v1l servants and thelr claun fall; o terms and condmons

s expressly barred by Arucle 212 of the Constmmon of Islaxmc

"Republic of Pa}c.stan '1973. Resultantly, thls and the: connocted

-~ the proper forum, if so desire. -
»* Announced on;

: . 'I”‘ofO‘ctobcr, 2019 o —-\\
2 : e Seaeshad” .

le(R

, ) oL Foshawer nga

%utho"o"d
Sen

through an appea] by adoptmg the prescnbed procedure under N

6. For the reasons g1ven heremabove the petrhoners

other - comers of the provmce whlcb were dec1ded by P

L of semce enumerated in Chapter-2 of the Khyber Pakbtunkhwa

ClVIl Servants Act, 1973 wherem the Junsdxctlon of th15 Coun

i

, wnt petition menhoned above stand dxsmxssed bemg not

mamtamable However the petmoners -are hberty to approach R

ot
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Leamned counsel f01 the appellant present Heard. \

'T'h appellant has filed the present service appea]-‘ag-amst the'
: deductm of conveyance ailowance of" the government servant/teacher.

‘ workmo in school/college durmg vacations perlod

Learned counsel for the appe]lant stated at the bar that identical nature

| Serv1ce Appeal No. 1452/2019 has already been disposed of by thlS Tnbunal :

| * vide order dated 11.11.2019. Learned counsel for the appellant stressed that =

‘bemg an 1dent1cal nature case, the present service appeal may also be

' ;dlSpOS(’d of in terms of the said order dated 11.11. 2019 passed n Service

."Appeall No.1452/2019. -

; Order dated 11.11.2019 of this Tribunal passed in Service Appeal
No 1452/2019 perused Judgment dated 03.12.2018. passed by ledrned
Federat Service Tribunal in Appeal No. 1888(R)CS/7016 and judgment

dated (1.10.2019 of the Hon'ble Peshawar High Court Peshawar in Writ |

Petition No.3162-P/2019 referred to in the order dated 11.112019 in
'Ser\nce Appeal No.1452/2019, also gone through and plea taken by the

'leamed counsel for the appel ant is found _genuine. Consequently the mstant

service appeal is also d1sposed of in terms of order dated 11.11 7019 passed

in Service Appeal No. 1432/7019 with the observation that the judgment of

- Hon'ble Peshawar ngh Court passed in writ petitions mcludmg Writ

| Petltlon 3162-P/2019 shall be honored and implemented by the respondents N

| ‘within shortest possible time.

" This may also Be observed that perusaI of the judgment of Federal

'-"Servu:c Frtbunal in hoAppeat No. 1888(R) CS/7016 reflects that in an

‘1dent1c al nature case the Federal Service Trlbunal has held that the.

_ Conve} ance allowance is pavable to the appellants w.e.f the vacations of

" the vear when the departmental appeal/representation was filed .by the

K app'ellants.

File be consigned to the record room.

Mim’@ﬂuhanﬂnad Hamid Mughal)
Member (J)

.;‘\::'\} 51“"“’”“-';}‘{“ i
Fenizyy

Announced.
13.07.2020

t

A
1%,
'
)
)
1
i
|
i
§




=~

b

wm/
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
APPEAL NO. [ €4 /2019  EASLTE “,1'_
! Blary Psdar, 7—-—5-2——*
Mst: MUHAMMAD NASIM, SPST (BPS-14), Mﬁ
GPS Hashim, Dir Lower. Mwﬁw
................................................................... APPELLANT
VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
TP T LTTTTTPPTTILPeD RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
OF _THE __APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may

kindly be directed not to make deduction of conveyance

allowance during vacations period (Summer & Winter
Vacations) and make the payment of all outstanding amount

..vof Conveyance allowance which have been deducted

Q ., previously with all back benefits. Any other remedy which
ee this: ‘august Tribunal deems fit that may also be awarded in

V\ k )/\ 1 favor of the appellant.

R/SH EWETH.
'ON FACTS:

1- That the appellant is serving in the Elementary & Secondary
Education Department as SPST (BPS-12) quite effncnently and up to
the entire satisfaction of their superiors.

2--That the Conveyance Allowance is admissible to all the Civil Servants
and to this effect a Notification No. FD (PRC)1-1/2011 dated
14.07.2011 was issued. That later on vide revised Notification dated
20.12.2012 whereby the conveyance allowance for employees
working in BPS 1 to 15 were enhance/revised while employees from
BPS- 16 to 19 have been treated under the previous Notification by

T T
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not enhancing their conveyance allowance. Copy of the Notification
dated 20 1'2 2012 are attached as anNeXUr€.csuresssssssassusarsernnsnss A.

3- That appellant was receiving the conveyance allowances as

admissible under the law and rules but the respondents without any
valid -and justifiable reasons stopped/deducted the payment of
conveyance allowance under the wrong and illegal pretext that the
same is not allowed for the leave period. Coptes of the Salary Slips of
working/serving month and vacations (deduction period) are
attached AS ANMEXUMCuusurersrerssasararararurninsnssssssnsssnsnsnsonssnns B &C.

4- That appeiiant feeling aggrieved from the action of the respondents.

regarding deduction of conveyance allowance in vacations
period/months filed Departmental appeal but no reply has been
received so far. That feeling aggrieved the appellant along with his
other colleagues filed Writ Petition No. 3162-P/2019 before the
Peshawar High Court, Peshawar which was disposed of vide
judgment dated 01.10.2019 with the directions to approach the
proper forum i.e. Service Tribunal. Copies of the Departmental appeal
& judgment is attached as anNNEXUr€...uussrssssssenssrrnansasss ererres D &E.

5- That some of colleagues of the appellant approached to this august
Tribunal .in different service appeal which was allowed by this august
Tribunal vide its judgment dated 11.11.2019. Copy of the judgment is
attached as ANNEXUrC..uievsssrsrsssssssarsssssssaransssnsnssssnnnsasasnsnsansns F.

- 6- That where after the appellant waited for the statutory period of

ninety days but no reply has been received from the respondents.
That appellant feeling aggrieved and having no other remedy filed
the instant service appeal on the following grounds amongst the
others.

GROUNDS:

~ A- That the action and inaction of the respondents regarding deduction

of  conveyance allowance for vacations period/months is illegal,
against the law, facts, norms of natural justice. :

B- That the appellant have not been treated by the respondent

Department in-accordance with law and rules on the subject noted
aboV"e and as such the respondents violated Article 4 and 25 of the
- constitution of Islamic Republic of Pakistan 1973.

C- That the action of the respondents is without any legal authority,

discriminatory and in clear violation of fundamental rights duly
conferred by the Constitution and is liable to be declared as null and
void.

D- That there is clear difference between leave and vacation as leave is

applied by the Civil Servant in light Government Servant Revised
Leave Rules, 1981 while the vacations are always announced by the
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Government therefore under the law and Rules the appellant fully

‘entitled for the grant of conveyance allowance during vacations
.penod

" E- That the Government Servants Revised Leave Rules, 1981 clearly explain that

the crv1I servants who avail the vacations are allowed only one leave in a month
wherea»s the other civit servants may avail 04 days leave in a calendar months

~and the-same are credited to his account and in this way he may avail 48 days.

earned leave with full pay, whereas the Government servants to avail vacation
such as appellant is allowed one day leave in a month and twelve (12) days in a
year and earned leave for twelve days in a year are credited to his account and
there-is no question of deduction of conveyance allowance for vacation period,

“the respondents while making the deduction of conveyance allowance lost sight

of this légal aspects and illegally and without any authority started the recovery
and deductron of conveyance altowance from appellant.

F- That as the act of the respondents is illegal, unconstitutional, without any legal

~authority and not only discriminatory but is also the result of malafide on the

part of respondents

G- That‘appeilant has the vested right of equa! treatment before law and the act of

-the respondents to deprive the petitioners from the conveyance/allowance is

unconstitutional and clear violation of fundamental rights.

H-,That accordrng to Government Servants Revised ieave Rules, 1981 vacations are

holidays and not leave of any kind, therefore, the deduction of conveyance
al!owance in vacations is against the law and rules.

That accordrng to Article 38 (e) of the Constitution of Islamrc Republic of

Pakistan, 1973 the state is bound to reduce disparity in the income and earning
of individuals including persons in the services of the federation, therefore in
fight of the said Article the appellant fully entitle for the grant of conveyance
allowance during vacations.

That the petitioners seeks permission of this Honorable Court to raise any other
grounds available at the time of arguments:

It is therefore, most 'humbly prayed that the appeal of the appellant may be
accepted as prayed for.

APPELLANT
MUHAMMAD NASIM

THROUGH:
 NOOR MOHAMMAD K

MIR ZAMAN SA
ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
s . PESHAWAR '

(22 et hRRER NO: /24 OF 2020

o ~ (APPELLANT)
Cosy’ 2 L7 frmgh %ojz Locy . (PLAINTIFF)
/e 4 (PETITIONER)

VERSUS
- | * (RESPONDENT)
b owrnize! Nor ¢eo2es (DEFENDANT)

D)Né/ // /4;/%/%{447 SY7 Coa, /5@2/0%(?4»/
hereby appoint - and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all -
sums and amounts payable or deposited on my/our -account in
the above noted matter. |

Dated. 27/ / /2020

15401-0705985-5

"

KAMRAN KHAN

&
AFRASIY AZIR

§ - \ ADVOCATES

OFFICE:
, Flat No.4, 2"° Floor,
Juma khan plaza near
FATA Secretariat, Warsak road
Peshawar City. Mobile No. 0345-9383141
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IMPLEMENTATION OF THE JUDGEMENT QF F \’* Ul
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5 ’*m direcied 1o eniese oo s i b ogine Prepetimo ot feltor Sas SUSNEIDERY R.

7 , ) . .
G ihned 13 122021, an dhw sub (et U3t abon e .!t,q'c*- fh Mo wochonties win by i Tl

i . -~
FRPEERTORY o7 fenhiee Reaessany action ploase,

Foacl: As shove,

,
{
$ N
. s Lo
[ L
3 I3 e T

_«.

;,\(1(}‘ RANY \f;
SECTION O b LOFR (U 0

. s | “ P " \
FodsC afeven No. & Dure: -
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GOVERNMENT OF KHYBER PAKHTUNKH WA
"FINANCE DEPARTMENT
(REGULATION WING)
NO.SO(SRINFD/B-7/28 1704
Dated Peshawar the 13,1 2.202

U
|

x/\  The Seeretary to Govit. of Khyber Pakhiunkiw,
- Elementary & Sccondary Department.

| Subject- MIMPLEMENTATION OF THE JUDGEMED...

[;.sm N SERVICE APPEAL REGANDING ADMISSIBILITY G
|ICONVEYANCE _ALLOWANCE DURING "~ SUMMER & WINIER
I VACATIONS TO THE EMPLOYELS OF VACATION DEFARTMENT.

MENT. QF EXECUTION PETITION

R Deas S 5
1 am directed 10 refer 1o the subject noizd aboye and to enclost nercwith A

Jormation gad furiher

copy of this Department feiter of even Ne. dated 17.06.4021 for i

pecossary action at your end, please.

Encl: As above

Yours fasthluily,

",—4" M"’;’w- ",
cﬁf::'*’”///%fr' \}
{Mubammad Ilyas K haftak)
, SECTION OFFICER }ﬁrz. By
: No & datg eve
Copy fonvarded 1o the: - /

I PA o Additional Scoretary {Regulation), Finanoe Depastment. {
2. PAL mpu@jgmmrg (Regulatian-1), Finance Depantment. :
3 ,
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SECTION OFFICER (SR-11)




To

Ay~

Magsad Hayat/2018-) 19723961 dated 24, {)2 2

N Maysad Hayal, SCT versus Government of Khyher Pakbhiunkbwa throy
Seeretaey. The case is regarding payment of Conveyance Allowanee 16 (i) Seroangs
acation Departments) d uring summer & win
rovisionally implemented and shall be recoverable subicet to final

be Supreme Court of Pakistan in CPLA Gle by the Provincial Government o

}\*’FR‘V‘X_’%I/’%'}’ OF KHYBER PAKHTY LI

TFINANCE DFE PARTMENT.
(REGULATION WINC ;}\

R HW A

“403"}(%1# AUFDAE oy an
Dated Peshavar the 17 Ty 20

The Accountam General,

{mvt of Khyber Pnah!unkhm N
Peshawsr, s

LION OF THE JUDGEMENT QFEXECUTION PETITICN
_SERVICE APPEAL REGARDING _ADMISSIBILITY OF

E_ALLOWANCE DURING SUMMER & WINTLE
 TQ THE EMPLOYEES OF YACATION DEPARTMENT

&..,..«

Farm directed 10 refer 1o yc}ur department s jetter Mo LIvS TS AM457 5019

2021 on the subject noted above and 1o stuce

Bty the Cr}mpc*f;m Authority hag heen pleased to provisionnily implement the deerion of

Kiyber Pakhtunkhwa Service Tiibunal i Service Anpeal Ne JaS2701y

i P

}: { R Syt

ter vacations, The denision will =

decisron/oute s me ot

£EIINN

oiston date 114 If(H Y of Khvber Pakhiunkhwa Service T ribunal, Peshawar.

Yours fatthfuliv,

N wacsas e
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i e Py f? il } Y

¥ X '
| / " (Muhammud fyas Khatjak'

/ SECTION OFFICER f'}fl-* % |
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