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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 892/2019

Date of Institution 09.07.2019
Date of Decision 30.05.2022

- Nizar Ali Ex-Warder R/O Village Adeena, Mohallah Tibat Khel,
Tehsil Razar, District Swabi.

(Appellant)

VERSUS

Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar and

two others.
(Respondents)
Aslam Khan Khattak, ‘
Advocate ... For appellant.
Kabir Ullah Khattak, .
Additional Advocate General ... For respondents.
Rozina Rehman ... Member (J)
Fareeha Paul ‘ ... Member (E)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The appellant has invoked the

jurisdiction of this Tribunal through above titled appeal with the prayer
as copied below: |
“On acceptance of appeal, both the impugned
orders may be set aside and the appellant shgll be

reinstated in service with all back benefits.”

2. Brief facts of the case are that appéllant was appointed as
Warder on. 09.05.2012. He performed his duty with honesty and
dedication. Due to enmity, appellant and his family shifted to a safe

place but during this time, appellant was rembved from service vide
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impugned order .dated 25.06.2014.. He filed departmental appeal

which was rejected, hence, the present service appeal.

3. We have hédrd Aslam Khan Khattak Advocate learned
counsel for appellant and Kabir Ullah Khattak, learned Additional
Advocate General for respondents and have gone through the

record and the proceedings of the case in minute particulars.

4, Aslam Khan Khattak Advocate Ieérned counsel appearing on
behalf of appeilant inter-alia s.ubmitted that the both the impugned
orders are illégal against law, rules and natufal justice, therefore not
tenable; that the appellant's removal from service was given
retrospective effect which is patently illegal and void order; that he
was unable to perform his duty due to his enemies because there was
dange.r to the life of appellant but now the situation has become
smooth and peaceful, therefore, he filed departmental appeal to be
reinstated. It was contended that removal of appellant was without
holding any inquiry and that no opportunity of personal hearing was
ever afforded to the appellant to clear his positioh in the prescribed
manner which amount to denial of natural justice. Lastly, he submitted
that proper procedure according to law was not adopted by the
competent authority, therefore, requésted for reinstatement of

appellant with all back benefits.

5. Conversely, learned AAG submitted that appellant willfully
absented himself as he was not interested in his duty. Consequently,
he was proceeded against departmentally according to law and after
completion of all codal formalities, he was awarded major penalty of

removal from service.
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6. From thet record it is evident that Nizar Ali Jail Warder was.
proceeded against departmentally on the allegations of absentia.
There are two different eventualities prci\g/ided under the scope of
Khyber Pakﬁtunkhwa Government Servants (Efficiency & Discipline)
Rules, 2011 relating to the absence. For the first eventuality, Rule-3
of said rules enumerating the grounds for proceedings include among
them one in Clause (b) of Rule-3 as being quilty of habitually

absenting himself from duty without approval of leave; while the
| other eventuality comes under Rule-9 of rules ibid regarding willful
absence. Procedure as provided in rules ibid is totally different from
each Qf said eventualities. Coming to the facts of this case, 'the‘
appellant has been removed from service by the impugned order
dateq 25.06.2014, wherein, there is no referénce as to the conduct of
proceedings of Rule-9 of the Khyber - Pakhtunkhwa - Government
Servants (Efficiency & Discipline) Rules, 2011 while the said order has
been passed on purported proof of charge of willful absence from
duty. Rule-9 of Khyber Pakhtunkhwa Government Servants (Efﬁ;iency
. & Discipline) Rules, 2011 provides procedufe in case of willful absence

which is hereby reproduced for ready reference:

"9. Procedure in case of willful absence. -
Notwithstanding anything tp the contrary contained in these
rules, in case of willful absence from duty by a Government
servant for seven or more days, a notice shall be issued by the
competent authority through registered acknowledgement on
his home address directing him to resume duty within fifteen

days of issuance of the notice. If the same is received back as




undelivered or..no response is:received from the absentee

within stipulated tirhe, a notice shall be published in at least
two Ieadl_irgg newspé:pérs;a‘iréctin‘g him to resume duty within
fifteen days of the publication of that notice, failing which ah
ex-parte decision shéll be taken against the absentee. On
expiry of the stipulated period given in the ndtice, major
penalty of removal from ser\)ice may be imposed upon such

Government servant”.

7. As per law, in case of willful absence from duty by a

Government servant for seven or more days, a notice shall be issued

- through registered acknowledgement by the competent authority. In

the instant case, show cause notice is available on file but the
respondents badly failed to prove that the appellant had properly
been informed to resume duty which meanskthat the procedure in
case of willful absence prescribed by the law was not properly

followed by the cdmpetent Aa_uthority.

8. So far as objection of the learned AAG in respect of limitation is
concerned that impugned order was passed on 25.06.2014, whereas,
th.e departmental appeal was filed on 15.05.2019. As discussed earlier-
that the competent authority failed to follow the proper procedufe
provided under the law in Case of willful absence, therefore, the
principles of limitation for invoking remedy provided by law would not
apply as the impugned act was void ab-initio and nullity in the eye of
law. Reliance is placed on Zakriya Khan Babar Vs. Government of
Pakistan reported in 1993 PLC (CS) 14. It has also been held b); the

superior fora in plethora of judgments that decision of cases on merits




always to be encouraged instead -of non-suiting. of litigants for

technical reasons including limitation.

9. For what has been discussed abové, the impugned order is set
aside. Appellant is reinstated in sefvice for the purpose of de-novo
inquiry to be conducted within 60 days of the receipt of copy of tHis '
judgment with direction to respondents to de‘cide'the case through a
speaking order. Neediess to mention that the appellant shall be
provided proper opportunity of defense during the inquiry
proceedings. The issue of back beneﬁ'ts shall be subject to the
outcome of de-novo inquiry. Parties are left to bear their own costs. -

File be consigned to the record room.

ANNOUNCED.
30.05.2022

(Fare Pau1)/

Member (E)
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Nizar All, Ex Warder R/o Vilage Adeena, Mohallah Tibat
Khel, Tehsil Razar, District Swabi. . | |

......... Appellant

. VERSUS

1. Inspector General of Prisons, KPK Peshawar.
2. Superintendant Circle HQ, Prison, Haripur. :
3.” Superintendant District Jail Mansehra.

~ APPEAL UNDER SECTION 4 OF THE KHYBER -
PAKHTUNKHWA SERVICE TRIBUNAL ACT -
1974 AGAINST THE IMPUGNED ORDER
DATED 25/06/2014 VIDE ANNEXURE “B” |
WHEREBY - THE APPELLANT HAS BEEN

Fijedto-aay REMOVED _FROM SERVICE FRpM
Rggls ety MLMMA_@MH&———M
7/777;' MQMM
. VIDE__ANNEXURE - “D” WHEREBY THE |
- APPELLANT'S DEPARTMENTAL _APPEAL™
HAS BEEN REJECTED. o N

| ,.R.. | |

ON ACCEPTANCE OF APPEAL, BOTH THE

IMPUGNED ORDERS AT AN'NEXURE “B + D"
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Servnce Appeal No. 892/2019

' Date of Institution ... 09.07.2019
Date of Decision = .. 30 05. 2022

lear Ali Ex-Warder R/O V|llage Adeena Mohallah leat Khel
Tehsrl Razar, DlStl‘ICt Swabl | '

SV ('Appell_ant)‘ |
VERSUS T,

Inspector General. of ‘Prisons, Khyber Pakhtunkhwa, ”Pes'hawar and

two others. o o
| .. "(Respondents)
'-,Aslam KhanKhattak e R
| Advocate s . . For appellant. .
 Kabir Ullah Khattak SR T
Additional Advocate General = .. Forrespondents. -
RozinaRehman . * .. Member(3)

" FareehaPaul: ~ + ... Member(E) -

R - JUDGMENT

o

ROZINA REHMAN MEMBER (JL The appellant has mvoked the '

| '_ le'ISdICthl’l of thls Trlbunal through above tltled appeal Wlth the prayer

- as copled below .

“On acceptance of appeal both the |mpugned
rders may be set aside and the appellant shall be ,- h

remstated in servnce wnth aII back beneflts

2. Bnef facts of the case are that appellant was appomted as -

; Warder on. 09 05. 2012 He performed his duty W|th honesty and -

" dedlcation Due to enmlty, appellant and hls famlly sh:fted to a safe

-place but dunng this tlme appellant was removed from service vnde:
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|mpugned order dated 25 06. 2014 He fi Ied departmental appeal

whlch was rejected hence the present servrce appea! l

3 We have heard Aslam Khan Khattak Advocate Iearned
counsel for appellant and Kablr Ullah Khattak learned Add:tronal
I

Advocate General for respondents and have gone through the

record and the proceed:ngs of the case in m:nute partlculars N

4 Aslam Khan Khattak Advocate learned counsel appearrng on
behalf of appellant mter—alla submltted that the both the lmpugned
orders are |Ilegal agarnst Iaw rules and natural Justlce therefore not
tenable that the appellant’s removal from servnce was glven

retrospectlve effect whlch is patently rllegal and vord order that he

[
l

was unable to perform h|s duty due to his enemres because there was

danger to the . Ilfe of appellant but now the srtuation has become
|

~smooth and peaceful therefore he frled departmenta! appeal to be

rernstated It was contended that removal of appellant was wnthout

holding: any mquury and that no opportunlty of personal hearmg wlas
ever’ afforded to the appellant to clear his posrtron |n the prescrlbed
manner whrch amount to denlal of natural Justrce Lastly, he submltted
that proper procedure accordmg to Iaw was. not adopted by the
competent -authorlty, therefore requested for remstatement of

|
appellant wrth aII back benef ts _ l
l

5 Conversely, learned AAG submltted that appellant wﬂlfully
absented hrmself as he was not mterested in- hrs duty Consequently,
he was proceeded agamst departmentally accordlng to Iaw and after
completron of all: codal formahtres he was awarded ma]or penalty of

removal from service
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6. From the record lt is. ev1dent that lear Alir Jall Warder was o

l-,proceeded agarnst departmentally ‘on the allegatlons of absentla
‘There are two dlfferent eventualltles provnded under the scope of :
"Khyber Pakhtunkhwa Government Servants (Efﬁcuency & Dlsc1pl|ne) o
: Rules, 2011 relatmg to the absence For the first: eventuallty, Rule 3
.of sald rules enumeratung the grounds for proceedlngs mclude among }
'them one in Clause (b) of Rule-3 as berng gurlty " of habrtually
t absentrng hlmself from duty wrthout approval of leave, whlle the' n
'other eventualltly comes under Rulev9 of rules Ibld regardlng wullful
A-absence Procedure as provrded in rules |b|d is totally dlfferent frolm

each of said- eventualltles Comlng to the facts of this case, the[

appellant has been removed from service . by the lmpugned ordler‘

~ dated 25. 06 2014 whereln, there is no reference as to the conduct of “ -

'proceedlngs of Rule—9 of the Khyber Pakhtunkhwa Government
| | 'Servants (Eff‘ crency & Drscrpllne) Rules, 2011 whrle the sald order has ,
. been passed on purported proof of charge of wullful absence from '
.duty Rule-9 of Khyber Pakhtunkhwa Government Servants (Efﬁcrenlcy
- & Dlscrpllne) Rules 2011 prov1des procedure in case of wrllful absence
| i wh:ch is hereby reproduced for ready reference | | ! "
9. . Procedure 'lnl case' of W|llful absence '-'- : o
- : NotW1thstand|ng anythmg to the contrary contalned in these !

- rules, in case of wnllful absence from duty by a Govemment i

servant for seven or more days, a notuce shall be |ssued by the

competent authorlty through reglstered acknowledgement on o

o hlS home address dlrectmg him to resume duty wnthln ﬁfteen |

.idays of lssuance of the notlce If the same |s recelved back as
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undellvered or no. response is rece:ved from the . absentee
wnthln stlpulated tlrne, notrce shall be publlshed m at. least
two Ieadlng newspapers dlrectlng hlm to resume duty w:thln
fifteen days of the publlcatlon of that notlce, farlmg Wthh an
ex-parte decrsron shall be taken against the absentee On
explry of the stlpulated penod glven m the notlce ma]or
enalty of removal from servrce may be lmposed upon such

Government servant .

7 ‘As per Iaw, |n case of wrllful absence from duty by a
Government servant for seven or more days, a notlce shall be rssued
through reglstered acknowledgement by the competent authorlty In
the - mstant case, show cause notice is avanlable on f le but the
respondents badly farled to prove that the appellant had properly
been mformed to resume duty Wthh means that- the procedure in
case. of wrllful absence prescrlbed by the Iaw was not properly

followed by the competent authonty

So far as ob]ectuon of the learned AAG in respect of llmltatson is
concerned that |mpugned order was passed on 25 06 2014 whereas
the departmental appeal was f Ied on 15. 05 2019. As dlscussed earller
that the competent authonty falled to follow the proper procedure
provnded under the law in case of wrllful absence, therefore the
- prmcnples of Ilmltatlon for |nvok|ng remedy provrded by law would not”
apply as the rmpugned act was voud ab |mt|o and nulllty in the eye of
law Relrance is: placed on Zaknya Khan Babar Vs Government of
Pakistan- reported in 1993 PLC (CS) 14 1t has also been held by the

supenor fora in plethora of ]udgments that decrsron of cases on ments
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"always to be encouraged lnstead of non'suatrng of Iltugants for
. . [

. technrcal reasons mcludlng Irmltat:on
- ;
K

, ‘A 9. For What has;be’en disCUssed above,.the"ilmpugned order is _set -
'aside‘ Appellant :s rei'nstated in’ 'serv'ice for."'the- purpose.'of de-no\};o
mqurry to be. conducted wnthrn 60 days of the recelpt of: copy of thls~ ~
B AJudgment wnth d:rectlon to. respondents to decnde the case through a.' -

j .speakmg order Needless to mentron that the appe!lant shal! be

|

.prov:ded proper opportumty" of defense dunng, ‘the :nqurlry ‘-
| .

_ proceedmgs The |ssue of back benef‘ts shall be sub]ect to the .

outcome of de- novo lnqun'y Partles are Ieft to. bear thelr own costs
PN | -
File be conSigned to the record -room. - | |

ANNOUNCED! - '.-jf
730.05.2022 S

-Member (E)




10.05.2022

ORDER
30.05.2022

Leé‘rnéd‘Counsevl for the appellant present. Mr. Riaz Khan
Paindakheil, Asstt. AG for the respondents present.

Learned counsel for the appellant requested for adjournment

Qrﬁ the ground that he has not gone through the record. Last

ogpbrtunity is granted. To come up for arguments before the D.B

~ on 30.05.2022. - | @r

a

(Fareeha Paul) Chairman
Member (E)

Appellant present through counsel.

Kabir Ullah Khattak, learned Additional Advocate

General for respondents present. Arguments heard and record

perused.

- Vide our judgment of today of this Tribunal placed oh
file, the impugned order is set aside. Appellant is reinstated in
service for the purpose of de-novo inquiry to be conducted

within 60 days of the receipt of copy of this judgment with

direction to respondents to decide the case through a-

speaking order. Needless to mention that the appellant shall
be provided proper opportunity of defense during thé ingquiry
proceedings. The issue of back benefits shall be subject to the
outcome of de-novo inquiry. Parties aré left to bear their own

costs. File be consigned to the record room.

ANNOUNCED.
30.05.2022

Ao
(Fareeha Paul) ‘
Member (E)




16.08.2021

11.11.2021

_ Sﬁpiﬁiated‘peribd passed reply not submitted.’

\

- 02.02.2022

o

Learned Addl, A.G be reminded about the omission

and for submission of reply/comments within extendgd”

time of 10 days.

Mr. Aslam Khar{i Kr‘watté’k, Adyocate, for the appellant
present. Mr. Suleman, Senior Instructor alongwith  Mr.
Muhammad Rasheed, ‘Deputy District Attorney for the
respondents present. | 4
‘ Reply/comments on behalf of “respondents submitted,
which is placed' on file and copy of the same is handed over to
learned co:ynsel» for the ,appéllant. Adjourned. To come up for
rejoinder, if any, as well as arguments on 02.02.2022 before the
D.B.

" (Atig-Ur-Rehman Wazir) (Salah-Ud-Din)

Mernber (E) : ’ Member (J)

Le‘arned counsel~ for the -appellant present. Mr. Kabir
Ullah Khattak learned Additional Advocate General for the

respondents present.

Learned counsel for the appellant submitted rejoinder,

" copy of. the same is handed over to the learned AAG.

 the D.B.

Adjourned. To come up for arguments on 10.05.2022 before

(Rozina Rehman) (Salah-Ud-Din) |
Member (J) - : Member (J) f
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29.06.2021

gie %

Counsel for the appellant present.  Preliminary

arguments heard.

The question of voidness of an order of penalty
read with retrospective of the punishment cannot be
viewed in isolation in ignorance of the respective factﬁal
position of the case. There are two different
eventualities provided under thé scope Khyber
Pakhtunkhwa Government Servants (E&D) Rules, 2011
relating to the absence. For the first évehtuality, Rule. 3
of said rules enumerating the grounds for proceedings
include among them one in clause-(b) of Rule 3 as being
guilty of habitually absenting himself from duty without
prior approval of leave; while the other eventuality
comes under Rule 9 of rules ibid regarding willful
absence. Procedure as provided in rules ibid is totally
different from thé each of said eventualities. The first
eventuality is to.be dealt under discrétion of the
competent authority within the meaning of Rule 5 and
Rule 7 of the rules ibid. While in case of wiliful absence,
there is. self-contained procedure in Rule 9 of the ibid
rules. Accordingly, willfulv absence from duty by a
government servant for seven or more déys IS to be
followed by a notice issued by the competent authority

through registered acknowledgement on his home

‘address directing him to resume duty within fifteen days




of issuance of the notice. If the same is received back as

undelivered or no response is received from absentee
within the stipulated time, a notice shall be published in
at least two leading newspapers directing him to resume
duty within 15 days of the publication of that notice,
failing which an ex"—parte decision shall be taken against
the absentee. On exp?ry of stipulated time given in the
notice, major penalty of removal from service may be
imposed upon such government servant. Within the
given scope of Rule 9, the government servant become
liable for disciplinary action after seven days of his willful
absence. If he in pursuance to the lawful process
provided under the said rules does not come up to
explain the reasons of his absence, the ex-parte decision
against him is the requirement of law irrespective of any
factual position under which he abseﬁted himself from
attendance of the duty. If an ex-parte decision within
the meaning of rule 9 after compliance with the required
procedure become due, the removal of the Government
servant from service shall take effect from the date of
first day of his rebort‘absence notwithstanding the fact
that the disciplinary action under Rule 9 stood cencluded
later on. Th{erefore, the question of retrospective
punishment c".an‘not arise in case of willful absence. What
the Tribunal has to see in such a case is that whether the
penalty had followed the procedure provided under Rule

9 of the Government Servants E&D Rules or not.




Coming to the facts of this case, the appellant has

been removed from service by the impugned order dated
25.06.2014, wherein there is no reference as to the
conduct of proceedings within.the meaning of Rule 9 of
the E&D Rules 2011 wh‘ile the said order has been
passed on purported proof of charge of willful absence
from duty. Let the respondents come with
comments/written reply to disclose their case in respect
of the validity of proceedings conducted against t'he.
appeliant. Subjéct to all just and legal objections, this
appeal is admitted for regular hearing. The appellant is
directed to deposit security and process fee. within 10
days. Thereafter, notices be issued to the respondents
for submission of written reply/comments in office within

- d .
Appe‘:g;‘g;&ﬁ; Fe ,10 days of the receipt of notices, positively. If the

g

« ‘written reply/comments are not submitted within the
sti.pulated time, the office shall submit the file with a
report of non-compliance. File to come up for arguments
on 11.11.2021 before the D.B.

Before parting, it is directed that the office shall
place the copy of this order before Worthy Members of

this Tribunal for their perusal.

A Chairman
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02.12.2020

17.02.2021

- the same before S.B on 29.06.2021.

Counsel for appellant is present. |

Learned couhsel requests for adjournment to a date
after the decision of proposition regarding retrospective
punishfnent by a Larger Bench of fhis Tribunal. o
Adjourned to 17.02.2021 before S.B

(MUHAMMA
MEMBER (JUDICIAL)

The learned Member Judicial Mr. Muhammad Jamal Khan is

under transfer, therefore, the case is adjourned. To come up for

Reader




16.07.2020

22.09.2020.

- arguments to some extent heard. The élppellant Was appointed

as Ward_er(BPS-OS)- in Prison Department vide dfﬁc_e order
dated 09.05.2014. That vide impughed order dated

25.06.2014, the appellant was “removed from serVice’f by

‘Respondent No.2 against which he preferred departmental
appeal on 15.05.2019 (almost after five years) which. was
rejected on 28.06.2019 on the ground of badly time barred.

Learned counsel for the appellant Whe'n_'c,onfronted- on the

stated that it is a settled law by .Supreme Court of Pakistan

that the cases be decided on merits and not on technicalities.

such as limitation. The learned counsel for the appellant
contended that both the impugned orders dated 25.06.2014
and 28.06.2015 are liable to be set aside and the appellant be

reinstated in service with all back benefits. Let pre-'a‘dmissi‘on

notide be given to the learned AAG to assist the Tribunal-

regarding limitation.

Adjourned to 22.09.2020 before S.B.

s

_(Mian Mﬁham ad)
- Member(E)

Counsel for the éﬁbellant present. |

‘Many cases involving retrospective;;punishment have been
adjourned a.t’Préliminary_ héaring stage to dates after the
Larger Bench on' the point is scheduled. Learned counsel,
therefore, requests for similar treatment of instant matter as
well. |

Adjourned to 02.12.2020 before S.B.

«
Chairman

ﬁ"' .

Counsel . for . the appellant present. 'Prel‘iminéry

_point regardi‘ng delay in preferring departmental appeal,




892/2019
22.01.2020

05.03.2020

\ll:
!

20.04.2020

Appellant present in person..
Requests for adjournment due to general strike of the

Bar. Adjourned to 05.03.2020 before S.B. \
Chatrx

Counsel for the appellant present .and seeks:
adjournment. Adjourned to 20.04.2020 in order to avail-
the outcome of case(s) pending before the LargerA Bench:

regardmg retrospective punishment.

(MUHAMMAB ‘AMIN KHAN KUNDI) e

MEMBER .

Du_e to public holiday on éccoun,t of COVID-19, the case

is adjourned to 16.07.2020 for the same. To come up for . .

é;.ir

the same as before S.B.-
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12.09.2019 Counsel for the appellant present.

Learned counsel requests for adjournment as he could

Chaifman

Requests for adjournment due to non-availability of his

not prepare the brief due to indisposition.
Adjourned to 29.10.2019 before S.B.

29.10.2019 Appellant present in person.

learned counsel as the Provincial Bar Council has declared
general strike today. Adjourned to 10.12.2019 before S.B.

Chairman

10.12.2019 Appellant present in person.

Requests for adjournment is made due to
‘general strike of the Bar today. Adjourned to 26.12.2019
for preliminary hearing before S.B. 5
Chairm&

-
v

26.12.2019 Learned counsel for the appellant present and seeks
adjournment. Adjourn. To come up for preliminary

arguments including arguments on the issue of

limitation/competency on 22.01.2020 before S.B.
T

Member
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| Form- A
FORM(H7ORDERSHEET

_Court of -

Case _No.-

892/2019

S.No. Date of order ‘Order or other proceedings with signature ofjudge_
proceedings :
1 L2 -3
o ) | ' . Ni Ali .
1 | 00/07/2019 g The appeal of Mr. Nizar Ali presentegﬁ"tﬁ%%y by Mr. Aslam Khan
' ' Khattak Advocate may be entered in the Institution Register and put up to
.| the Worthy Chairman for proper order please! ‘ '
REGISTRAR 421§
: : This case is entrusted to S. Benéh' for preliminary hearing to be
2- odq)s7)g | ent ch” for preliminary hearing to be
put up there on 1) ,‘-‘ @) 19 ]
"
. R
CHAIRMAN
16.08.2019 Since 15.08.2019 has been declared as public-holiday

on account of Eid-ul-Azha, therefore, case to come up for

“the same on 12.09.2019 before S.B.
éger
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

« Appeal No. g 2 %201 9

Nizar Ali
VERSUS

Inspector General of Prisons, KPK Peshawar & Other

INDEX -
S# | Description of Documents | Annexure | Page#
1. | Memo of Appeal - -4
2. | Application for Condonation of Delay if ,
any with affidavit ‘ ~ | 5-6
3. | Copy of Appointment order of appellant “A” 7
4. | Copy of impugned order dated “B” | ¢
25/06/2014 ' :
5. | Copy of Departmental Appeal dated “C” q
- 115/05/2019
6. | Copy of Final Impugned Order dated - “D” Jo
28/06/2019 |
7. | Wakalat Nama _ - -
Dated: 9 /7/2019 4
Appellant
Through %__/{:; .
Aslam Khan Khattak | N

Advocate, Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR. Kiyhay p.

b(-l V‘(_L Tk:‘bul&'j‘v‘

- Appeal No. %§Z/20.19

~ Nizar Ali, Ex Warder R/o Village Adeena, Mohallah Tibat
Khel, Tehsil Razar, District Swabl

.....Appellant
VERSUS

1. Inspector General of Prisons, KPK Peshawar.
2. Superintendant Circle HQ, Prison, Haripur.
3. Superintendant District Jail Mansehra.

....... Respondents

APPEAL UNDER SECTION 4 QF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT
1974 AGAINSTA THE IMPUGNED ORDER

DATED 25/06/2014 VIDE ANNEXURE “B”
WHEREBY THE APPELLANT HAS BEEN

: .
{ i edto- day REMOVED FROM SERVICE FROM‘
10/01/2014 AND ALSO AGAINST THE FINAL

gls .
[ IMPUGNED ORDER DATED 28/06/2019

VIDE ANNEXURE _“D” _WHEREBY THE
APPELLANT’S DEPARTMENTAL _APPEAL

HAS BEEN REJECTED.

PRAYER:

ON ACCEPTANCE OF APPEAL, BOTH THE

lMPUGNED ORDERS AT ANNEXURE “B + D”




&

MAY BE SET ASIDE AND THE APPELLANT
SHALL BE REINSTATED IN SERVICE WITH
ALL BACK BENEFITS.

’ Respectfully Sheweth:

1)

2)

3)

4)

Brief facts leading to the instant appeal are as under:

That the appellant having been inducted in service

on 09/05/2012 vide annexure “A”.

That the appellant throughout his whole service
has performed the duty with utmost of his
capabilities and to the entire satisfaction of his

superiors.

That the enemies of appellant were residing near
to appellant’s home and were trying -to kill the
appellant and for that reason, the appellant and his
whole family has been shifted to a safe place for
safety purposes which was not known to his
enemies and so the appellant has been rerﬁoved
from service vide impugned order dated
25/06/2014 at annexure “B” Now due to

agreement with his enemies and the circumstances

has become peaceful and the appellant is now in a

position to perform his duty regularly.

That the appellant has filed his departmental
appeal dated 15/05/2019 vide annexure “C” and

which has been rejected vide impugned order dated




k‘lf

GROUNDS:

28/06/2019 at annexure “D” and hence this appeal

interalia on the following g'rounds:-

That the appellant’s removal from his service has =

been given retrospective effect which is patently an

illegal and void order which is not permissible

- under the law and to this effect both the impugned

orders at annexure “B” & “D” are illegal and are
liable to be set aside and the appellant deserves

reinstatement in service with all back benefits.

That the appellant’s enemies were very cruel and
due to their harsh behavior, the appellant was
unable to perform his duty because there was a
danger to the life of appeliant and now due to
agreement with them, the whole situation has
become smooth/ peaceful and the &ppellant is now

able to perform his duty.

That the removal of appellant from service without
holding ﬁny enquiry and without holding hfm an
opportunity to clear his posiiion in pre.écribed
man;zen would amount to denial of natural justice
to appellant. So to this effect both the impugned

orders are illegal and are liable to be set aside.

D. That the appellant has been removed from service -

from mere unauthorized absence from duty which




is an extreme harsh punishment and not
commensurate with the petty misconduct born out
. of the absenc'e of appellant. So both the impugned

orders are illegal and are liable to be set aside.

E. That the appellant’s departmental appeal haé been
dismissed as time barred is appealable before thié
Hon’ble Tribunal as per judgment of August
Supreme Court of Pakistan. So the instant appeal
before - this Hon’ble Tribunal would not lie on
condonation or refusal -to cohdone the delay but

with regard to appellate order on merit.

F. That both the impugned orders at annexure "B &
D” are illegal, malafide, without jurisdicfion and
without lawful authority and are liable to be set

aside.

G. That the appellant seeks leave to rely on additional

grounds at the time of argument.

It is, therefore, most humbly prayed that on
acceptance of appeal, the two impugned orders
dated 25/06/2014 and 28/06/2019 at
annexure “B & D” may be set aside and the
appellant shall be reinstated in service with all

back benefits.
Dated: 49 /07/2019 B
: , Appellant
Through 224 é"

Aslam Khan Khattak
Advocate, Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL, PESHAWAR.

~ Appeal No. /2019
Nizar Ali
VERSUS

Inspector General of Prisons, KPK Peshawar & Other

' APPLICATON FOR CONDONATION
" OF * DELAY IF''ANY ON THE
 FOLLOWING GROUNDS

GROUNDS:

A. That the impugned order dated 25/06/2014 at

annexure “B” has been given retrospective effect
which is void order and limitation does not against
it. :

B. That the departmental appeal has been rejected by
the authority as time barred. Such appeal would lie

before this Hon’ble Tribunal on merit and not on

condonation of delay if any in the matter.

C. That it is settled law of Supreme Court of Pakistan
that the cases be decided on merits and not on
technicalities Such as limitation.

D. That the . petitioner has not committed any
misconduct and if the delay, if any, is not condoned,
the petitioner’s whole life shall be destroyed.

| It is, therefore, prayed that on acceptance of
this application, the delay if any shall be condoned
‘to meet the ends of justice. A

Dated:4 / 7/2019 | Petitioner

gl

Aslam Khan Khattak
‘Advocate, Peshawar.

| Through




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR | B

Appeal No. /2019
Nizar Ali
VERSUS

Inspector General of Prisons, KPK Peshawar & Other |
- AFFIDAVIT

I, Nizar Ali, Ex Warder, District Jail Mansehra, do hereby
solemnly affirm and state on oath that all contents of the
application or condonation of delay if any are true and correct
to the best of my knowledge and belief and nothing worng has
been stated by me in the matter. |

"

DEPONENT

Identified by

sl

Aslam Khan Khattak
Advocte, Peshawar.




S/l RS PRISON PESHAWAR
oS . No. 329 PBd:Q /¢ poia .
To . . /
®  Mr. Nizar Ali /o Muhammad Israr '
Mohallah Shaibat Khel, Adeena, Tehs:l & District Swabi,
Subject: . APPOINTMENT AS WARDER {BPS-05) . R - !
Memo: . Co
Reference your test/ interview for the subject nost, .
You are hereby offered the post of temporary Warder in (BPS-OS) (5400-260-13200) and other usual
al!owances as admissible under the rutes subject to the following conditions: - L \""_‘

1- You are liable to serve ahywhere in the jails of Khyber Pukhtunkhwa. ’\\ k\ " :

2- Your appointment is purely temporary and your services can be termmated \?\f any tim 1w:thout
assigning any reason during probatlonary period. .«:‘T \\ \\\

3- For all other purposes such as pay, T.A & Medical attendance ete, you wul be go erned by the rules
applicable to the government servants of your category ) “ X

4- The terms and conditions of your appointment as Warder wﬂl be those as lat& own in the NWFP
Prisons’ Rules 1985, Prisons Department (Recruitme t Pﬁmotuons Qit nsfer) rules 1980 and all

. other fules and regulations prescribed to Governmeqt ervants 0(, e rules which may be
‘ promuigated by the Government from time to tlmﬁ} thls be al

5- Your appointment will be subject to your ! Medtca! it es " . :

6- No TA/ DA will be admissible to you on clnmg your fi rit appomtment

7- You cannot resign from the service lmmedsately by wnr‘have to put in writing at least one month prior
notice or in fieu thereof, one montmpay sha‘]} be fo fetted from you..

8- Your appointment is subject to f il Lyaent of all tty; conditions laid down in the services rules.

9- You will be on probatxon*for a perlo o) two years extendable to one more year.

10- On your report for duty,.if witl be take for granted that you have accepted all the above terms and
conditions and jf you ailed tc;\re ort- w1th1n 10 days of the receipt of this appointment order, It will be
presumed’ that you ha \}-1 dechne% to accept this offer, hence this order of appointment shall stand
cancel(le% . \ \,%\ '

11- You arﬁixd rected to attend this office immediately for your Medical Examinations at Police &

(Serwces Hosp:taf Peshawar.
\,A \.\ t N\ M&z}/
\ / . \d/ )
&3& | ~
. R S TENDENT
HEADQUARTERS P $I-?AWAR
-Endorsement No: /- ’
Copy of the above is forwarded to the: - ]
- Superintendent District Jail Mansehra. The above named newly appointed|\Wardeq is attached with
his Jail for all purposes. .
2- District Accounts Officer Mansehra. !
TENDEN
hEADQUARTERS PR|SO SHAWAR
. S C VNS
Musawer/-

"
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Warders (EPS-05) Nizar Ali attached to District jail Mansehra is hereby awarded

“ the penalty of Removal from Service from the date of desertion and on the

. charges coutained in show cause notice served vpon him vide this Headquarter

P.B'No. 143-45 dated 10-01-2014.

- SUPERINTENDENT
CIRCLE H.Q. PRISON HARIPUR

Endst: No: /éff”7/ /

Copy of the above is forwarded to:-

information please.
" 2. The Superintendent District Jail Mansehra {or information and necessary

action w/r to this Headquarter P.B No. quoted above.
//é‘ Warder Nizar Ali R/O Shaibat Khel, Adeena, Tehsil & Dnstnct Swabi.

097'715%“/)(2 7; ‘

“Upon completion of disciplinary proceedings under the Khyber ‘
- Pakhtunkhwa Government Servants (Efjiciency & Disciplinary) Rules-2011,

1. The Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar for

LR &«

L S
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. i
GFFICE OF THE Anmesusre D
. INSPECTOR GENERAL OF PRISONS
a2 KHYBER PAKHTUNKHWA PESHAWAR _,
’ 5 091-9210334, 9210406 _ ﬁ 091-9213445
f www.facebook.com/kpkprisons/
TR\ ’. Graai pri_s_.fmsiq@qmail.com
S A N SIF~Jo20ld — 9038F ;.

‘ v Dalcd’ 2S~Dé—-f>—0/q /-

To, '

Ex- Warder, Nizar Ali,

District Swabi C/O,

Superintendent Judicial Lockup Swabi.
Subject:- DEPARTMENTAL APPEAL FOR REINSTATEMENT IN SERVICE.
Memo; ’

[ am directed to refer to your appeal dated 15-05-2019 on the subject and to convey
! ' .
that you were removed from service in the year 2014 and according to rules you were required to

pfefer appeal within 30 days, hence your appeal being ba@f Barred, therefore, cannot be
W \

entertained at this stage.

RS . ' ASSISTANT DIRBGEUR (ADMN;|
. ‘'FOR INSPECTOR GENERAL OF PRISONS

KHYBER PAKHTUNKHWA PESHAWAR

C]/

Abesled

e ———————————————————————— 12—~ 23y
\\ZIA-UR-RAHMAN\OneDrive\COHAR\Appeal of Warder\APPEALS DRAFTS(2017).doc  2B-Jun-19  3:33 PM Page 180
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¥ BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR.

In thc matter of Service appeal No. 892/20 19

Nizar Ali EX-warder weiveceeese. eerssesssssesraseseserssenreseiess (Appellant)

1.

VERSUS

2. Thé Superintendent Central Headquarter Prison, Haripur

3. The Su_pefintg:ndent District Jail-Mansehra

cestsasseressrsasonniess [ (Respondents)

INDEX

The Inspector General of Prisons Khyber Pakhtunkhwa Peshawar

S.NO. DESCRIPTION OF DOCUMENTS Annex | Page No.

1. Para-wise Comments - 1-3

2. Affidavit - 4

3. Superintendent District jail 1cttcr dated A S
08.01.2014 pertaining to appellant desertion

4. Show cause notice dated 10.01.2014 B 6

S. Show cause notice dated 30.01.2014 C 7

6. | Show cause notice dated 18.06.2014 D 8

7. Office order regarding major pcnalty of Removal E 9
from Service dated 25.06.2014

8. Departmental appeal dated 15.05.2019 r 0

9. | TFinal order dated 28.06.2019 e 11

10. Relevant rules 1082, 1083 of Khyber H 12-13
Pakhtunkhwa Prison Rules 2018
Depanent
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BEFORE THE SERVICE T'R‘fl;UNAL KHYBER
- PAKHTUNKHWA PESHAWAR

SERVICE APPEAL NO: 892/2019 ;

Nizar Ali, EX-WARDER R/o Village Adeena, Mohalla Tibat Khel, Tehsil
Razar, District Swabi.

........................ APPELLANT
VERSUS |
1. The Inspector General of Prisons, Khyber Pakhtunkhwa, Peshawar
2. The Superintendent Circle H.QS, Prison, Haripur.
3. The Superintendent District Jail Mansehra.
........................ RESPONDENTS

JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENT NO:1 to 3

Respectfully Sheweth,

Preliminary Objections:

. That the appellant has got no cause of action/locus standi.
. That the instant appeal is badly time barred.

. That the appellant has concealed the material facts from this
honorable Tribunal, hence liable to be dismissed.

e That the appellant has not come to this honorable Tribunal with clean
hands. |
. ‘That the appellant has filed the instant appeal just to pressurize the
respondents.
. That the appellant has filed the instant appeal on malafide motives.
. 'That the instant appeal is against the prevailing law and rules.

. That the appellant is stopped by his own conduct to file this instant
appeal. '

That the present appeal is not maintainable in the present form and
also in the present circumstances of the case.

OBJECTION ON FACTS:

1. Related to the record hence need no comments.

2. This para needs no comments.

3. Incorrect and not admitted. That the appellant willfully absented himself and is
not interested to his duty and violating the law and rules as elaborated in rule
No. 1082 and 1083 of Khyber Pakhtunkhwa Prison Rules 2018 (Annex-A).

4. Correct and admitted to the extent that the appelant has preffered departmental
appeal, which was badly time barred and duly rejected by the competent
authority (Annex-B).




L2t
P

i
CET g L
. ® e

SJROUNDS:

A. Incorrect and not admitted. That the appellant willfully absented himself from

lawful duty, the penalty awarded to Ex-Warder Nizar Ali attached to District Jail

‘Mansehra has been according to Law and Rules and upon completion of

disciplinary proceedings under Khyber Pakhtunkhwa Government Servants
(Efficiency and Disciplinary) Rules 2011 has been awarded major penalty of -

removal from service (Copy of the order is attached as ANNEX-C). Moreover,

- departmental appeal preffered by appelant is badly timebard and therefore cannot

be entertained (Copy of departmental appeal is attached as ANNEX-B).

B. Incorrect and not admitted. That the appellant Nizar Ali deserted himself from

line and duty on 07-01-2014 without the permission of the competent authority and

- violated rule No. 1082 and 1083 of Khyber Pakhtunkhwa Prison Rules 2018,

Prépér Show Cause notice under rule 5 (i) readwith rule 7 of the Khyber
Pakhtunkhwa Government servants (Efficiency and Disciplinary) Rules 2011.

M-orcovelj,- Appellant Nizar Ali avoided personal hearing and did not turn up on

“the date and time fixed for personal hearing (Copy of the Show Cause notice is

attached as ANNEX-D).

C. Incorrect and not admitted. That the appelant willfully absented himself from

lawfull duty and a proper show cause notice and date of personal hearing has been

 intimated according to law and rule but the accused warder did not turn-up for

personal hearing and avoided the lawful procedure and upon completion
disciplinary proceedings under Khyber Pakhtunkhwa Government Servants

(Efficiency and Disciplinary) Rules 2011 has been awarded the penalty of removal

from service. (Copy of the order is attached as Annex-C).

D. Incorrect and not admitted. That the penalty of removal from service has been

according to law and rule as elaborated in above para.

E. Admitted and correct to the extent that the appelant preffered departmental

appeal which was rejected by the competent authority because of badly time

barred.

I'. Incorrect and not admitted. That the penalty of removal from service has been

“according to law and rule as elaborated in Para-C.

- (3. Need no. comments.
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It is prayed that on acceptance of the above submission of ‘joint
~ parawise comments on behalf of respondants No. 1 to 3, the appeal of the appellant
may gracmusly be dlsmlssed being devoid of merit and against the law.

t
InspettorGeneril o P‘ﬁsons ' ~ Superintendent
Khyber Pakhtunkhwa, Peshawar Circle HQ Prison Haripur
Respondant No.-1 \ Respondant No. 2

';%é%

P
Superin t
District Jail Mansehra :
Resp t No. 3
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o ../ BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
ST | PESHAWAR

In the matter of Service Appeal No. 8922019
Filed by Ex-Warder Nizar Ali

................... Appellant

1. The Inspector General of Prisons, Khyber Pakhtu_nkhWa, Peshawar
2. The Superintendent Circle H.QS, Prison, Haripur.
3. The Superintendent District Jail Mansehra.

.................. RESPONDENTS

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT NO. 1 TO 3

We, the-undersigned respondents do hereby solemnly affirm that the contents of
the Para wise comments on the above cited appeal are true and correct to the best
of our knowledge and belief and that no material facts have been kept
secret/concealed from his honourable court.
t
1. , INSPB ENERAL OF PRISONS
KHYBER PAKHTUNKHW{\ PESHAWAR

(RESPONDENT #1)

2. ‘ SUPERINTENDENT
CIRCLE HEADQUARTER PRISON
HARIPUR
(RESPONDENT #2)

- | WEet
3. SUP T

DISTRICT JAIL MANSEHRA
(RESPONDANT # 3)



. . e
__—" | | OFFICE OF THE SUPERINTENDENT o
DISTRICT JAIL MANSEHRA N

No Dated / /2014 .
Phone & Fax...... 0997-440084 |
C . j - 8. - e DR 1

The District Police Officer,
Swabi .

Subject: DESERTION OF JAIL WARDER NIZAR ALI FROMDUTIES.
Sir,
r It is intimated that as your good self is aware that over all law and order situation at

present is adverse and all government institution are on target of militants, recent incident of

Yl Dera Ismail Khan Jail shows that the jails are on the target of these miscreants, in these condition

‘. idd'itional staff is required for the security of the jail, in this scenario desertion on part of a Jail
: Staff member isa crime.

k, . Jail Warder Nizar Ali’S/O Muhammad Israr R/O Shaibat Khel Adeena Tehsil and
District Swabi, deserted himself from lines and duties without the permission of the competent

authority on 07-01-2014 and still at large, thus committing a gross negligence and misconduct.

.7_' .
It is thelefore requested that he may be arrested and be handed over to jail authorities |

;&LA f ‘

‘ ' . ‘ SUPERINTENDENT
- DISTRICT JAIL MANSEHRA

No. R3  /DatedpB /of/2014
Copy of the above is forwarded to:-
1) The Supérintendent Headquarter Prison Haripur for information please.
* ' 2) The Station House Officer of Police Station Kalo Khan Swabi for similar necessary

@EA 0\/ SUPERI ENT

DISTRICT JAILMANSEHRA

on earliest please.

SHEFRL.

-

——

_ action.
M

\g
s




“ U B "
_Ll()W CAUSE NOTICE UNDER RULE-S (i) READ WITH RULE-7 0 H
(HYBER PUKHTUNKHWA GOVERNMENT SERVANTS (EFFIC[ENCY‘ &
DISCIPLINE) RULES. 2011.

You below noted Warders (BPS-05) attached to District Jail Mansehra
deserted from lines & duties on the dates as noted again

'- Rk 2

st your names as under:-

[s# | Name “fwarder | Date of Desertion
. Tahir Abbas 03-01-2014
2. Mubashir Saeed 1+ ~ (7-01-2014
> hoor Ahmed | 07-01-2014
| Nizar Ali | 07-01-2014
arter Prison, Haripur . as

| Masud-ur-Rahman Superintendent Headqu
authority, am satisfied by the report submitted by the Superintendent

Mansehra and there is nO need of holding any further inquiry.

s are hereby called upon 10

competent
District Jail
bove named Warder

3
' Now therefore, you @
show cause within 07-days as t0 why punishment of “Removal from Service” may
not be awarded to you for your above stated act.
office ,4hin stipulated period

In case your reply does not reach this
parte action shall be against you.
[ o .

SUPERINTENDENT

~ CIRCLE H/Q PRISON. RIPUR
CodstNo, J42— 45 Dated: [0 _[01/2014. N
Copy of the above 18 forwarded 10;-

1. The Inspector General of Prisons, Khyber Pakhtunkh
Mansehra for i

ex-

wa, Peshawar.
nformation w/r to. his

2. The Superinten
memoranda No. 54 dated 06-01-2014, Nos. 73, 74 & 75 dated 08-01-2014. -
duly signed by the accused Warders may please

A copy of show cause notice
f receipt and office record.

™ Y
L be returned to this Headquarter as a token O
Superintendent District Jail Mansehra.

3. Warders (BPS-05) c‘xpccrncd clo

\)/
A\ ..
\ ) SUPE’RINTENDENT.
' CIRCLE H/Q PRISON HARIPUR

¢ &,‘, ¢ |
@5\ K4 | X
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OFFICE OF THE SUPERINTENDENT

DISTRICT JAIL MANSEHRA
NO___ DATED 30-01- 2014

The Warder Nizar Ali
Attached to District Jail Mansehra.

R/O Shaibat Khel, Adeena Tehsil & District Swabi.

‘Subject: - SHOW CAUSE NOTICE.

»

Memo:-
A show cause notice received through Superintendent Headquarter Prison

Haripur, against you in a disciplinary case is sent herewith to you at your home address

and you are directed to submit reply of the show cause notice with in 07 days of receipt

of the said notice.

SUPERINTENDENT
DISTRICT JAIL MANSEHRA

Endst; No 26/ Dated

et
Copy of the above is forwqrded tc the Superintendent Headquarter Prison
Haripur for information with reference his memo: No. 143-45 dated 28-01-2014; the date

of appointment of the above warder is 19-05-2012, please.

[1d

N SUPERIBM
\ ~ DISTRICT JAIL
‘Qb \ Y

lar
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OFFICE OF THE
SUPERINTENDENT
DISTRICT JAIL MANSEHRA
No /Dated /12014

To,

The Warder Nizar Ali

Attached to District Jail Mansehra.

R/O Shaibat Khel, Adeena Tehsil & District Swabi.
Subject: - SHOW CAUSE NOTICE.
Memo:- )

It is to inform you that due to your absence from duty a disciplinary action
was initiated against you and you were called by Sﬁperintendent Headquarter Prison
Haripur for your personal hearing on 10-04-2014 at 10:00 am but you failed to appear for
the said personal hewring. '

You are further directed to appear before the Superintendent Headquarter

Prison Haripur for your second pcrsoﬁai hearing on 24-04-2014 at 11:00 am positively

X
SuUpP %%I{EgDENT

DISTRICT JAIL MANSEHRA

other wise ex-party action will be initiated against you.

Endst; No “_“8 Dated Ig/né 1'20”'/
/

7 Copy of the above is forwarded to the Superintendent Headquarter Prison
Haripur for information with reference his memo: No. 1618 dated 13-06-2014; the date of

i

SUPERINTENDENT

appointment of the above warder is 19-05-2012, please.

DlSTRICElL MAW



»  QFFICE OF THE
s SUPER.[NTENDENT

DISTRIC’F JAIL MANSEHRA . .
- /Dated /__/ 2014 L

Subject: - SHOW: AUSE'N@TICE o o

Memo:-

It is to inform you that due to your absence from duty a disciplinary action

was initiated agamst you and you were called by Superintendent Headquarter Prison

Haripur for your personal hearing on 10-04-2014 at 10:00 am but you failed toz appear for

the said personal hearing.

You are further directed to appear before the Superintendent Headquarter N

Prlson Hcmpur for your second personal hearmg on 24-06-2014 ar 11:00 am positively

SUP%E DENT

DISTRICT JAIL MANSEHRA

other wise ex- party action will be initiated against you,

Endst; No IH!E - Dated _[_g_j_)_ﬁ,_)V
/

.

Copy of the above is forwarded to the Superintendent Headquarter Prison

Haripur for information with reference his memo: No. 1618 dated 13-06-2014; the date of

appointment of the above warder is 19-05-2012, please

SUPERJNTI%N NT
DISTRICTH JAIL MANSEHRA
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OFFICE OF TIHE bl}Pl}ith’l‘ENDEi\"I‘
CIRCLE (EASTERN) HQs PRISON HARIPUR
No.__ 68 - .
Dated_%$ ~0XK~2o/4. /-

OFFICE ORDER
Upon complétion of dlsmplmary proceedings under the Khyber
- Pakhtunkhwa Govemment Servants (Efficiency & Disciplinary) Rules- 2011
Warders (BPS- 05) Nxzar Ali attached to District Jail Mansehra is hereby awarded
the penalty of Removal from Service from the date of desertion and on the ‘
charges contained in show cause notice served upon him vide this Headquarter :

" P.B No. 143-45 dated 10- 01-2014

Endst: No: / é@f» ?/ /
' Copy of the above is forwarded to:- : h o
1. The Inspector General of Prisons, Khyber Pakbtunkhwa Peshawar fof: -
information please. T
2. The Superintendent District Jail Mansehra for information and necessary!
action w/r to this Headquarter P.B No. quoted above. - ¥
3. }:x-Warder Nizar Ali R/O Shalbat Khel, Adeena, Tehsil & sttnct Swabl







INSPECTOR GENERAL OF PRISONS
*,"—‘M KHYBER PAKHTUNKHWA PESHAWAR __

LE2 091-9210334, 9210406 4@ 091-9213445

L . § _www.facebook.com/kpkprisons/
o ' . Graai Qrisons]g@gmail com

Dated ’2»«9 ~ 0k — (>.O/ g9 /-

I ¥
S Ex-? Warder, Nizar Ali ,
PR District Swabi C/O,
PR “Superintendent Judicial Lockup Swabi.
Sﬁbje'ct:-g.. ) DEPARTMENTAL APPEAL FOR REINSTATEMENT IN SERVICE.

Memo;
' I am directed 1o refer to your appeal dated 15-05-2019 on the.subject and to convey

' that you were removed from service in the year 2014 and according to rules you were requ1red 0
prefer appeal wnthm 30 days, hence your appeal bemg ba/!;\ume barred, therefore. cannot be

' entertamed at this stage.

ASSISTANT DIRE ADMN:)
FOR OR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAWAR

“m%m
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GOVERNMENT OF THE KHYBER PAKHTUNKHWA T
; HOME AND TRIBAL AFFAIRS DEPARTMENT t,;,.,’;‘ff' . '

I

NOTIFICATION

"'j..PeShaWdr,-Hdted Zée 201‘8 o

CUMNo. L L -In | exercnse | of the powers SR
- conferred by section- 59 of the PI’lSOIlS Act 1894 (IX of 1894) and in
supersession of rules issued in thls behalf, the Government of the Khyber

Pakhtunkhwa is ple'ased to.make _the followi_ng rtlles, namely: = - -

THE KHYBER PAKHTUNKHWA
- PRISONS RULES 2018 i’ '

Chapter—l
‘ "Ge'neral Provision U

- L Short tltle and commencement. ---(1) These rules may be Called ,‘ -:- R
- the Khyber Pakhtunkhwa Pnsons Rules, 2018 ‘ :

: '(2) - It shall come into force at once

2. Definitions. ---(1) In these rules, unless otherw1se -prescrlbed the .
- - following ¢éxpressions. shall” have - 'the - meanmg hereby . reSpectlvely o
‘ a851gned to them, that is to say- .

o f(at)‘ At means the Prlsons Act 1894 (Act IX of}'*"
S 1894); ' | '

(b) “Additional InSpector General” mieans Additional '
... Inspector . General - of . Prlsons : appointe,d.~ by o
‘ _,'."Govemment under these rules; B L

C(e)  “Assistant Supermtendent” means. - Assistant- . . .
' Supermtendent of the Prisons and includes Senior
‘Assistant Superintendent or Senior Lady A551stant
Superintendent appointed by Government; '

'(d) . “Central Prison” means a Central Prison declared as - o
- such by Government; R

(e “Chief Warder” means Chlef Watder elther male or" ;
- female, as the case may be, in respectlve ward in-a-
'Pnson,

,(f)'. “Code” means the Code of Cr1m1nal Procedure
B 1898 (Vof1898) - : ' '




1080. Prohibition against business and pecuniary transactions.-—-(1)
No prison officer shall directly or indirectly engage in-any trade,

busmess or employment other than h1s legrtrmate dutres

(2) No prlson ofﬁcer shall lend money to, borrow money from '

" enter into-any pecuniary transaction: w1th or incur any obllgatlon in-

favor of any other ofﬁcer or any prrsoner

1081 Residential quarters -4-(1) Rent free residential quarters shall.‘
ordinarily be provided at each prison for the Supermtendent Deputy

- Superintendent, . Senior - Assistant . . Superintendent,” - Assistant"

Superintendents, Semor Medical Ofﬁcer Medical Ofﬁcer Pharmacy

- Technician, . Assistants -and . Clerical Staff, Storekeepers Instructors‘ o
‘ 'Teachers Head Warders.and the Warders ' : : S

(2) Every pnson ofﬁcral for whom the residential quarters are

~ not available in prison shall reside within such distance from the prrson |
. as the Supermtenaent may drrect :

1082. ‘Leave to. Subordmate Officer .——-(1)’ No subordinate- ofﬁcer AP
~ shiall, at any-time, w1thout the permission of the Deputy Superintendent, .~
if ‘such officer is subordinate to him, and, in any other case, .of the

Superintendent, be absent from- the prison premrses whether by day or

-mght

(2) The Deputy Supermtendent shall not w1thout the sariction ©

of the Superlntendent grant leave of absence to any subordinate officer, .

~ . or permit any such officer to remain absent for any perlod exceedlng .
., four hours at any one time. .

(3) Whenever any' leaye is granted by the . Deputy

~ Superintendent to any subordinate officer he shall, at the time the leave. o
oS granted record the fact, and the perlod of leavein his report book:

(4) Every subordmate ofﬁcer shall 1mmed1ately on return frorn
leave: report the fact to the Deputy Superlntendent Who shall forthw1th ‘
record his arrival in his report book '

(5) The Deputy Superintendent shall similarly record in his

‘report- book, all leave granted- by the Superintendent and all reports

made of return from leave.

. (6) Fifteen (15) days recreation leave shall be grante-d'-to every
employee of Department once in a c’alendar year on rotation basis. -

1083. Absence caused by illness or other umavoidable cause.---
Whenever any. subordinate officer is at any time prevented by sudden

iliness or other unavoidable cause, from attending the prison of -

performing his duties. he shall forth-with give notice -to the -
. Superintendent along wrth hiis reasons for absence. The Superlntendent-' '
-shall then make surtable arrangements for the due performance of his. -

dutles
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BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

~ Appeal No:892/2019

- Nizar Ah Ex- Warder, R/o Village Adeena Mohallah Tibat Khel,. Tehsﬂ
- Razar, District Swabi. -
...... Appellant

. Versus

Inspector General of Pﬁson, KPK, Peshawar & Others.
o L Respondents

APPELLANTS REJOINDER

Respectfully Sheweth:-

Prelzmmary Objections:-
That the 9 preliminary obJectlons raised by the
respondents in their written statement are wrong; illegal,

~incorrect and are denial in every detail; The‘ Appellant -
has a genuine cause of action and his appeal does net
| suffer from any formal defect whatsoever. |
 Facts:

1+2: Needs No Comrnents o
- 3+4: Incorrect. Para 3 & 4 of Appeal are correct and 1ts
: replies are incorrect. ‘
- Grounds:

A to D: Incorrect. Grounds A to D of Appeal are correct.and
its replies are incorrect.




E. Incorrect. The Appellant’s appeal has incorrectly been
rejected by the Respondents.

F: Incorrect Ground F of the Appeal is correct and its reply is
1ncorrect

- G. Needs no Comments.

It is, therefore, most respectfully prayed that on
acceptance of appeal and rejoinder, the two impugned orders
dated 25/06/2014 and 28/06/2019 at annexure “B & D” may

be set aside and the appellant shall reinstated in service with

all back benefits.
Dated: o /02/2022 -
-
Appellant
Through gl

Aslam Khan Khattak
Advocate, High Court

Peshawar
#




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Appeal No:892/2019

Nizar Ali, Ex- Warder R/o Village Adeena, Mohallah leat Khel, Tehsﬂ

Razar, District Swabi. .
....... Appellant

Versus

Inspector General of Prison, KPK, Peshawar & Others.
| - ~....Respondents

AFF IDAVIT

I, Nizar A11 Ex- Warder, R/o Village Adeena, Mohallah Tibat Khel,
Tehsil Razar, District Swabi, do hereby -solemnly affirm & state on

. oath that all contents of appeal and réjoinder are true and correct to

the best of my knowledge and belief and nothlng wrong has been -

stated by me in the matter.

4{ I
DEPONENT
" Identified By
agh_
Aslam Khan Khattak
Advocate, High Court,
Peshawar.




_# BEFORETH

o

E KHYBER PAKHTUNK
TRIBUNAL, PESHAWA

Appeal No. 8792 /2019

Nizar Ali

VERSUS

HWA SERVICE

Inspector General of Prisons, KPK Peshawar & Other

Aslam Khaﬁ'}’ihattak
Advocate, Peshawar.,

INDEX
S# | Description of Documents Annexure m
L. | Memo of Appeal - -4
2. | Application for Condonation of Delay if
: any with affidavit ~ 526
Q Copy of Appointment order of appellant “A” 7
4. |Copy of impugned order dated “B” 9
25/06/2014 .
15. | Copy of Departmental Appeal dated N G 9
15/05/2019
6. | Copy of Final Impugned Order dated “D” /o
28/06/2019
7. | Wakalat Nama - -]
Dated:j_/7/2019 A
| Appellant
Through /'Vgé..
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' ', TRIBUNAL, PESHAWAR

t
v

Appeal No. g’ﬂ )./2019

Nizar Ali, Ex Warder R/o0 Village Adeena, Mohallah Tibat
Khel, Tehsil Razar, District Swabi.

....... ...Appellant
. VERSUS
1. fnspectof General of Prisons, KPK Peshawar-.
2. Superintendant Circle HQ, Prison, Haripur.
3. Superintendant District Jail Mansehra.
.......Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT
1974 AGAINST THE IMPUGNED ORDER
DATED 25/06/2014 VIDE ANNEXURE “B"
WHEREBY THE APPELLANT HAS BEEN
REMOVED _FROM __ SERVICE _ FRoM
10/01/2014 AND ALSO AGAINST THE FINAL
IMPUGNED ORDER DATED _28/06/2019
VIDE _ANNEXURE _“D”__WHERERY THE
APPELLANT'S DEPARTMENTAL _APPEAL

' HAS BEEN REJECTED,

PRAYER:

ON _ACCEPTANCE OF APPEAL, BOTH THE
IMPUGNED ORDERS AT ANNEXURE “B + D”

A\~



S 4 ) .- . - .
{, MAY BE SET ASIDE AND THE APPELLANT

. .SHALL BE REINSTATED IN SERVICE WITH

o

~ 7 - ALL BACK BENEFITS.

i
‘

. Respecifully Sheweth:

Brief facts leading to the instant appeal are as under-

1) That the appellant having been inducted in service
) ; on 09/05/2012 vide annexure “A”

2) That the appellant throughout his whole service
has performed the duty with utmost of hIS
capabilities and to the entire satisfaction of his

superiors.

3)  That the enemies of appellant were residing near
to appellant’s home and wére trying to kill the
appellant and for that reason, the appellant and his
whole family has been shifted to a safe place for
safety purposes which was not known to his
enemies and so the appellant has been removéd
from  service vide impugned order dated
25/06/2014 at annexure “B” Now due to
agreement with his enemies and the circumstances
has become peacefu? and the appellant is now in a

position to perform his duty regularly.

-4) That the appellant has filed his departmental
appeal dated 15/05/2019 vide annexure “C” and

which has been rejected vide impugned order dated




GRQUNDS:

-

| 28/06/2019 at annexure “D” and hence this appeal

interalia on the following grounds:-

. That the appellant’s removal from his service has

been given retrospective effect which is patentljz an
illegal and void order which is not permissible
under the law and to this effect both the impugned
orders at annexure “B” & “D” gre illegal and are
liable to be set aside and the appellant deserves

reinstatement in service with all back benefits.

That the appellant’s enemies were very cruel and
due to their harsh behavior, the appellant was
unable to perform his duty because there was a
danger to the life of appellant and now due to
agreement with them, the whole situation has
become smooth/ peaceful and the appellant is now

able to perform his duty.

That the removal of appellant from service without
holding any enquiry and without holding him an
opportunity ‘to clear his position in prescribed
man-ner, would amount to denial of natural justice
to appellant. So to this effect both cl_7e Impugned

orders are illegal and are liable to be set aside.

D. That the appellant has been removed from service

from mere unauthorized absence from duty which




IS an extreme harsh punishment and not

tommensurate with the petty misconduct born out
of the absence of appellant. So both the impugned

orders are illegal and are liable to be set aside.

. That the appellant’s departmental appeal has been
dismissed as time barred.is appealable before this
Hon’ble Tribunal as per judgment of August
Supreme Court of Pakistan. So the instant appeal
before this Hon’ble Tribunal would not lie on
condonation or refusal to condone the delay but

with regard to appellate order on merit

- That both the impugned orders at annexure “B &
D" are illegal, malafide, without Jjurisdiction and
without lawful authority and are liable to be set

aside.

. That the appellant seeks leqve to rely on additional

grounds at the time of argument.

1t is, therefore, most humbly prayed that on
acceptance of appeal, the two impugned orders
dated 25/06/2014 and 28/06/2019 at
-annexure “B. & D” may be set aside and the
appellant shall be reinstated in service with all
back benefits.

Dated: 9 /07/2019 A

Appellant

Through Qﬁ’é‘
Aslam Khan Khattak
Advocate, Peshawar.

P

¥




]

' GROUNDS:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

Appeal No. /2019

Nizar Ali ygj A 4’/’1%’\ 4 /\

VERSUS

Inspector General of Prisons, KPK Peshawar & Other

i . "APPLICATON FOR CONDONATION
s BE  DEIAY IR ANY ON__THE

FOLLOWING GROUNDS ‘
:

A. That the impugned _ord&r datedﬂ’2_5/0672014 at
annexure “B” has”been given-rétrospective effect
which is ¥6id order and«limitation does not against

1:.

P

B. That the departmental appeal has been rejected by

: ﬁ"f the authority as time barred. Such appeal would lje

“before this Hon’ble Tribunal on merit and not on
condonation of delay if any in the matter.

>+~ C. That it is settled law of Supreme Court of Pakistan
that the cases be decided on merits and not on
~ technicalities'such as limitation.
C D.That the petitioner has not committed any
misconduct and if the delay, if any, is not condoned,
the petitioner’s whole life shall be destroyed.

It is, therefore, prayed that on acceptance of
this application, the delay if any shall be'condoned
to meet the ends of justice. A

Dated:4z/7,/2019™ Petitioner
}U , )9 A

Aslam Khan Khattak
Advocate, Peshawar.,

Through

o
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
. TRIBUNAL, PESHAWAR

Appeal No. /2019 ,
~y,~zar'Ali 5£j A R//\V\/\f—t ‘L
VERSUS '

Inspector General of Prisons, KPK Peshawar & Other

AFFIDAVIT

| ﬁgjas Ahved Veghow en

. I, Nizar=Alt, Ex Warder, District Jail Mansehra, do hereby
solemnly affirm and state on oath that all contents of the
‘application or condonation of delay if any are true and correct
to the best of my knowledge and belief and nothing worng has
been stated by me in the matter.

Fh.

DEPONENT

Identified by -

sl

Aslam Khan Khattak
Advocte, Peshawar.
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R R A" OFFICE OF THE (/ﬂ
B NE SUPERINTENDENT ‘
L g NIYE HEADQUARTERS PRISON PESHAWAR
' RS o : : 3 [PBdtQ /€ /2012
AUKM No. } ’% . t: i
To . ,

v

Mr. Nizar Ali s/o Muhammad Israr
Mohallah Shaibat Khel, Adeena, Tehsil & District Swabi.

Subject: APPOINTMENT AS WARDER (BPS-05) A

Memo:

Reference your test/ interview for the subject nost.

You are hereby offered the post of temporary Warder in (BPS-05) (5400-260 -13200) and. other usuai
allowances as admissible under the rules subject to the following conditions: -

1- You are liable to serve anywhere in the jails of Khyber Pukhtunkhwa. \ - |

2- Your appointment is purely temporary and your services can be termlnated nat'any time; w;thout
assigning any reason during probationary penod A ﬁ \0

3- For all other purposes such as pay, T.A & Medical attendance etc, yo?@wﬂ pe\%)verr}ed by the rulés
applicable to the government servants of your category. 4} N ﬁ

4- The terms and conditions of your appointment as Warder w1ll be lhose as laid:down in the NWFP
Prisons Rules 1985, Prisons Department (Recruitment, ’Br{mojﬁr}sé t%%sfg) rules 1980 and all

other rules and regulations prescribed to Governrn_ent ervar,!_t‘st of the rules which may be
promulgated by the Government from time to tlmé"%thss AETAR

5- Your appointment will be subject to your Medical atnesst\: '}"

6- No TA/ DA will be admissible to you on Jo:mng\your first appountment

7- You cannot resign from the service. mmeé@tely but\wz}l‘have to put in writing at least one month prior
notice or in lieu thereof, one month\pay shall.be forfe\ed from you.

8- Your appointment is subject to}fulflll}nent :f alt Q’e conditions laid down in the services rules. i

9- You will be on probattonffor a period of two-y years extendable to one more year.

10- On your report for duty st WIII be{aken for granted that you have accepted all the above terms and

~ conditions and if, youxfauled tox ort W|th|n 10 days of the receipt of this appointment order, It wili be
presumed that you\nhave?' decllnSd to accept this offer, hence this order of appointment shall stand
cancelled V‘
11- ‘ You, are@rected fo attend this office immediately for your Medical Examinations at Police &
Servnces Hospital Peshawar

A i
'&E}\) \

v S TENDENT
L\ HEADQUARTERS P SHAWAR
Endorsement No: /- I-)
Copy of the above is forwarded to the: - :
- Superintendent District Jail Mansehra. The above named newly appointed|\Wardey is attached with
his Jail for all purposes. -
2- District Accounts Officer Mansehra. !

S TENDEN
HEADQUARTERS PR OC SHAWAR

HIN

Musawer/-
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GBFFICL Ol“ JJ‘][]J SUP]]I!INTEVDEN[‘ (9
CIRCLE (EASTERN) HQs PRISON MARIPUK
No. /-
Dated_-2-S —o& »-%//4 -

OFFICE QRDER

‘Upon completion of disciplinary proceedings under the Khyber
Pal<htunkh'~:~/al Government Servants (Efjiciency & ‘Disciplinary) Rules-2011,
Warders (EPS-05) Nizar Ali attached to District Jjail Mansehra is hereby awarded
the penalty of Removal from Service from thi date of desertion and on the

charges coutained in show cause notice served vpon him vide this Headquarter

P.B No. 143-45 dated 10-01-2014.

: : * SUPERINTENDENT
: CIRCLE H.Q. PRISON HARIPUR
Endst: No: /éfff” 7/ /
Copy of the above is forwardad to:- oo
1. The Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar for
information please. .
2. The Superintendent District Jail Mansehra (01 information and necessary
action w/r to this Headquarter P.B No. quoted above.
x-Warder Nizar Ali R/O Shaibat Khel, Adeena, Tehsil & District Swabi.
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'OFFICE OF THE L)”"”e’W e 3\
INSPECTOR GENERAL OF PRISONS . a4 N
KHYBER PAKHTUNKHWA PESHAWAR K . @ v
4R 091-9210334, 9210406 @ 091.9213445 - - .ﬂ\ !
J L f www. facebook.com/kpkprisons/ T
<fs- :.ﬁu::?mf ‘ : Gmai ersonSIQ@gmall com

N %3‘8'% R
Dated 28’-%06 Q—O,q

To, ]
Ex- Warder, Nizar Ali ,
District Swabi C/O, ‘
Superintendent Judicial Lockup Swabi.
Subject:- DEPARTMENTAL APPEAL FOR REINSTATEMENT IN SERVICE.
Memo; -

I am directed to refer to your appeal dated 15-05-2019 on the subjeét and to convey -
that you were removed from Service in the year 2014 and according to rules you were réquired to

prefer appeal within 30 days, hence your appeal being bag

¢ barred, therefore, cannot be

ASSISTANT DIRECTOR (ADMN:)
FOR INSPECTOR GENERAL OF PRISONS

KHYBER PAKHTUNKHWA PESHAWAR

entertained at this stage.
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