_ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Servnce Appeal No. 921/2021
Date Qf Institution ... 14.01.2021
Date of Decision ... 09.11.2021

Mr. Ashraf Khan Retired Assistant, O/o the Deputy Commissioner North Waziristan -
| Tribal District. R (Appellant)

VERSUS

The Senior. Member of Board of Revenue, Khyber Pakhtunkhwa Peshawar and two
others. (Respondents)

Syed Noman Ali Bukhari, |
Advocate : For Appellant

Mr. Muhammad Rasheed,

Deputy District Attorney For Respondents

SALAH-UD-DIN - MEMBER (JUDICIAL)»U

ATIQ-UR-REHMAN WAZI MEMBER (EXECUTIVE) -
JUDGMENT , |
ATIQ-UR-REMHMAN WAZIR MEMBER (E):-  Brief facts of the

case are that the appellant was working as Assistant in the office of Deputy"’--- =

Commissioner North Waziristan rribal'district. Due to serious illness, the appellant -
applied for invalid retirement from service on medical grpunds. The case -of the
appellant was referred to medical board and the medical board furnished it_s'
opinilonvide letter dated 05-08-2020, wherein the appellant was declared unfit for
further job. The Deputy Commissioner approved his retirement _'on. medica'l.g
grounds vide order sheet dated 13-08-2020, but due to delay on part of the-
respondents, his invalid retirement order could not materialize well in time and in:
the meanwhile, the appellant reached: his age of superannuation, hence he was
. retired on the basis of reaching his age of superannuation and not on invalid

retirement. Feeling aggrieved, the appellant filed departmental appeal, which was




rejected vide order dated 17-12-2020, hence the instant service appeal with
prayers that the impugned orders dated 10-09-2020 and 17-12-2020 may be set
aside and the appellant may be held entitled for retirement on medical grounds,

with all consequential benefits.

02. Learned counsel for the appellant has contended that the appeliant has
not been treated in accordance with law, as actions and inactions violate the
mandate provided under Article-4 of the Constitution; that respondents are legally

bound to treat the appellant in accordance with law, as the appellant is legally

entitled for pre-mature retirement on medical grounds; that the medical opinion -

was not challenged by the respondents within the stipulated timeframe, hence it

gained finality, even the Deputy Commissioner approved his retirement on

medical gr hd in light of opinion of medical board, but due to delaying tactics by~ ,
office concerned, the appellant was deprived of his right, which is unlawful; .
that the appellant has been discriminated as similar placed employees was
granted retirement on medical ground, whereas the same benefit was not granted
to the appellant; that this Tribunal has.already granted.re'lief in similar case in
Service Appeal No. 558/2019, decided on 21-02-2020 and the same may also be
gra‘ntéd to the appellant being an idehtical case; tha_t the appellant was not
consulted nor any c0rrespond'ence made with the appellant to defend his cause,
which is illegal unlawful and contrary to the norms of natural justice; that the
respondents had not adopted proper procedure in deciding the departmenfal
appeal , nor the same was referred to the competent authority for decision; that
the appellant was fully entitled for pre-mature retirement on medical grounds
and denial of the séme is totally illegal and contrary to rules, thus indulgence of

this tribunal is solicited.

'03.  Learned Deputy District Attorney for the respondents has contended that

it is correct that the appellant was declared invalid by the medical board, but his

case was not considered due to the reason that the appellant concealed the fact
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that his actual date of retirement was near, hence he was retired on reaching his
age of superannuation; that in case of invalid retirement, his son would become
entitled to be recruited in his place, which would be a great injustice with un-

employed youth of the district.

04. We have heard learned counsel for the parties and have perused the

record.

05. In the Iést leg of his career, the appellant suffered from certain disease
and applied for invalid retirement on medical grounds. The respondents duly
processed his case and medical board was constituted to examine his fitness or
otherwise. The medical board recommended him for retirement on medical

grounds, being incapacitated and unfit for further job but the incumbent deputy

commissigpet refused such retirement under the plea that his son might take
efit of such retirement, which however was not warranted. It was astonishing
to note that the reépondents processed his case for invalid retirement due to his
ilness and after lengthy correspondence, medical board was constituted and
medical board tendered its opinion, even the Deputy Commissioner concerned
approved his case-for invalid retirement. Placed on record is a note submitted to
the Deputy Commissioner with recommendations that since the appellant can't
work aﬁymore and the medical board has alsé recommended him for invalid
retirement on medical grounds, hence he may be refired on medical grounds,
whereas the Deputy Commissioner concerned had approved suchlprobosals vide
note sheet dated 13-08-2020, but after changes in administrative setup, the
féspondents took a U turn and refused the already approved case under the plea
that his son might take benefit of such retirement, which was pathetic on part of
the respondents. Taking action contrary to the opinion of the medical board
constituted on their request, would amount to mistrust upon the medical board so

constituted. The respondents however were required to take a sympathetic view

of the situation, as the appellant served for longer time with the respondents and
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denial of benefits already accrued to him amount to injustice, which was not

warranted.

06. In view of the foregoing discussion, the instant appeal is accepted. The
impugned orders dated 10-09-2020 and 17-12-2020 are set aside and the
appellant stands entitled to invalid retirement on medical grounds alongwith
benefits accrued thereto. Parties are left to bear their own costs. File be

consigned to record room.

ANNOUNCED
09.11.2021

(SALAH-UD-DIN) (ATIQ-UR-REHMAN WAZIR)
MEMBER (J) MEMBER (E)
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ORDER ,
09.11.2021 Syed Noman Ali Bukhari, Advocate for the appellant present. Mr.

Muhammad Rasheed, Deputy District Attorney for respondents prééent.
Arguments heard and record perused.
Vide our detailed judgment of today, separately placed on file, the
| instant appeal is accepted. The impugned orders dated 10709-202_0 and
17-12-2020 are set aside and the appellant stanvds entitled to invalid
retirement on medical grounds alongwith benefits accrued thereto. Parties
are left to bear their own costs. File be consigned to record room.

ANNOUNCED
09.11.2021

27 \ o —

(SALAH-UD-DIN) _ (ATIQ-UR-REHMAN WAZIR)
MEMBER (J) . MEMBER (E)
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22.06.2021 Counsel for the appellant present.  Preliminary
arguments heard.

Kl :"""e ] SE ‘:v"’t\
Points raised need consideration. The appeal is

admitted to regular hearing. The appellant is directed to
d’éposit security and process fee within 10 days.
Thereafter, notices be issued to . the respondents for

. submission of written reply/comments in office within 10

days of the receipt of notices positively. If the  written

elant U »
N)e?;ur\w& OCeSSFM reply/comments are not submitted within the stipulated

. 7/0 + IR |
% 6Z time, the office iS directed to submit the file with a report
of non-compliance. File to come up for arguments on

09.11'.2021 before the D.B.
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Form- A .

'FORM OF ORDER SHEET

Court of _
Case No.- q U o 24
| S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 14/01/2021 The appeal of Mr. Ashraf Khan presented today by Syed Noman Ali
Bukhari Advoeate may be entered in the Institution Register and put up to
‘the Worthy Chairman for proper order please.
REG]STRAR
2; This case is entrusted to S: Bench for prellmmary heanng to be put
up there on_15/63/21 | - ' , R
CHAIRMAN
15.03.2021 Due to tour of Camp Court Abbottabad and shortage

bf Members at Principal Bench Peshawar the case is
adjourned to 22.06. 2021 before S.B.

: o - Reader
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 120
Ashraf Khan V/S Revenue Deptt:
INDEX

S.NO. | DOCUMENTS ANNEXURE | PAGE
. Memo of Appeal . | —emmeee 1-5
2. Copy of medical report A { 06-09

3. Copy of application B 10
4. | Copy of letters C 11-12
5. Copy of letter dated 20.07.2020 D 13
6. Copy of medical board opinion E 14-15

7. Copy of approval F 16

18. .| Copy of impugned order G 17
9. | Copy of departmental appeal H 18-19

10. Copy of impugned appellate order I 20

11. Copy of order J 21
|12 Copy of judgment K 22-26

13. VakalatNama | —eeeee : 27

APPELLANT
- Ashraf Khan

THROUGH:

(SYED NOMA%A/T BUKHARI)

- ADVOCATE, HIGH COURT.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Mr. Ashraf Khan Retired Assistant,

APPEALNO. AU 10

Kh) ber p
akhenlc
Service 3 r:bun’:l‘va

O/o The Deputy Commissioner Diary No

North Waziristan Tribal District. Bated m’

(Appellant)
VERSUS

1. ‘The Senior Member of Board of Revenue, kpk, Peshawar.
2. The Commissioner Bannu Division Bannu.
3

iledtn-day

R”
1y i

The Deputy Commissioner North Waziristan Tribal District.

(Respondents) -

oooooooooooooooooooooooooooooo

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE APPELLATE ORDER DATED 17.12.2020

. WHEREBY DEPARTMENTAL APPEAL FOR

7&‘1‘&]’

20 )

RETIREMENT ON MEDICAL GROUND AND AGAINST
THE ORDER DATED 10.09.2020 WHEREIN THE
APPELLANT WAS CONDITIONALLY RETIRED FROM
SERVICE ON ATTAINING THE AGE OF -
SUPERANNUATION INSTEAD OF RETIREMENT ON
MEDICAL GROUND, HAS BEEN REJECTED. FOR NO
GOOD GROUNDS. '

PRAYER:

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 10.09.2020 and 17.12.2020 MAY PLEASE
BE SET ASIDE AND THE APPELLANT MAY BE HELD
ENTITLED FOR RETIREMENT ON MEDICAL GROUND
IN LIGHT OF THE OPINION OF MEDICAL BOARD



WITH ALL BACK AND CONSEQUENTIAL BENEFITS.
ANY OTHER REMEDY, WHICH THIS AUGUST
TRIBUNAL DEEMS FIT AND APPROPRIATE THAT,
MAY ALSO, BE AWARDED IN FAVOUR OF APPELLANT.

RESPECTFULLY SHEWETH:
FACTS:

That the appellant was working as Assistant in the O/o the Deputy

~ Commissioner, North Waziristan Tribal district.

That the appellant fell suddenly ill~and got medical checkup several

- time but the illness of the appellant increases with time, Finally due to

illness, appellant was not in position to continue his job, therefore,
applied for invalid retirement from service on medical grounds on
30.06.2020 . copy of medical reports and application is attached as
Annexure-A & B.

That the respondent Deputy Commissioner North Waziristan district
referred cased to MS District Head Quarter Hospital North Waziristan
for processed the case vide letter dated 17.07.2020. The MS District
Head Quarter Hospital North referred the case of DG Health Services

. KP Peshawar for constitution of the medical board vide letter dated

18.07.2020. Copy of letters are attached as annexure-C.

That the Director General Health Services Sent case of the appellant
to MS polices Services Hospital Peshawar for arranging standing
medical board vide letter dated 20.07.2020. Copy of letter is
attached as annexure-D.

That after constitution of medical board the meeting of standing
medical board was held and furnished opinion /recommendations on
05.08.2020 wherein appellant was declared unfit for job and
permanently incapacitated. The said recommendations of medical
board was:sent to Deputy Commissioner North Waziristan district for
implementation vide letter dated 11.08.2020. the respondent instead: of
challenged the decision of the médical board within 15 days, approved
the same vide approval dated 13.08.2020. Copy of opinion of
standing medical board and approval is attached as Annexure-E
& F. o . f



That the departnient délayed the case of the appellant and at last issue

~ retirement order dated 10.09.2020 on the age of superannuation which

void ab initio. The appellant being aggrieved filed departmental
appeal against the order dated 10.09.2020 but the same was rejected
vide order dated 17.12.2020 for no good grounds. Hence the present
Service appeal on the following grounds amongst others. Copy of
impugned order, departmental appeal and rejection order is
attached as annexure-G,H & I.

GROUNDS

A.

That - the , impugned order dated 10.09.2020 and 17.l12.2020. the

* impugned actions and inactions violate the mandate provided under

article 4 of the constitution of Pakistan .

That respondent are legally bound to treat the appellant in accordance
to law and he is entitled for pre mature retirement on medical grounds.

That the deptt: has a remedy under FR rules to challenge the medical
board opinion within 15 days and review the same but the deptt: not
do so, the opinion of the medical board attained finally which should
be implemented. -

That after medical board opinion and approval for the retirement on
medical ground- but the deptt inordinately delayed the matter till the
superannuation of the appellant. Which is malafide on the part of the
deptt. :

That earlier vide letter dated 17/07/2020 respondent no 3 by himself
referred appellant case before standing medical board and accordingly
appellant appear before the standing medical board and valid
constituted- medical board declare appellant unfit for government
service but the appellant was not retired on medical grounds , which is
totally illegal and against the rule and regulation .

That respondent vide letter dated 13/08/2020 respondent no.3
approved the premature retirement on medical grounds and after
production of all the required documents issuance of the impugned
letter dated 10/09/2020 is totally illegal , against the law and thus
liable to be stuck down. '

That the similar placed employee was retired on medical ground on
the basis of standing medical board opinion but the appellant was
discriminated which is great injustice with the appellant and violation
of superior court judgments and constitution. Copy of the order is
attached as annexure-J.

That in the same nature case titled as Shaher Bano VS Govt: of KP
appeal no:558/2019 decided on 21.02.2020 the Hon’able Tribunal
granted relief to the employee, so being similar nature person the



W
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appellant, also needs ‘the same treatment under the principle of |
consistency. Copy of judgment is attached as annexure-K

e~ -

That no .- proper opportunity of hearing has been provided by the
respondent to the appellant hence he has been condemned unheard
and the case has been decided in a mechanical manner without
application of judicious mind .

That nor the fundamental rules nor the CSR has been taken into
consideration while deciding the case of appellant. \

That respondent has not adopted proper procedure in deciding the
departmental appeal /representation nor the same has been refer to
proper competent authority. Similarly no opportunity of hearing has
been provided to appellant to explain her stance and law on subject.

That because the impugned actions and inactions are against the
principles ordained under article 25 of the constitution of Islamic
republic of Pakistan.

That because the impugned actions and inactions are blatantly against
all norms of justice and principles of reasonability based on
victimizations and dlscrlrnmatlon

That the appellant by his own sweet will is not willing to proceed on
retirement but his poor health problem not allowed him to continue
his job therefore the directions issued vide impugned letter is totally
illegal and violation of the basis fundamental rights of appellant .

- That appellant has been arbitrary treated and he being qualified for the

retirement on medical ground but has accrued rights are denying by
the respondents without any just cause contrary to the clear cut
provision of law .

That the appellant is fully entitled for the pre-mature retirement on

- medical grounds and denial of the same by the respondent is totally -

1llegal void against the rules and regulations thus indulgence of this

hon’ble tribunal is required.

That appellant also seeks-permission of this hon’ble forum to raise
additional point at the time of arguments.

. It is therefore respectfully prayed that on accepting this
service appeal; .

A) The impugned order dated 10.09.2020 and 17.12.2020 may
graciously be set aside by declaring it illegal, void, unlawful,
without authority based on mala fide, void ab-initio and-thus
not sustainable and the appellant is entitled for retirement on

“medical grounds.

B) The respondent may please be direct to act in accordance
with law and the actions and inactions of the respondent in



I

W ‘ not finalizing appellant retirement case on the basis medical
grounds is unconstitutional, unlawful, illegal without lawful
authority and direction may please be issued to respondent
to finalized the pre-mature retirement case on medical
grounds as per decision of the standing medical board.

C) Any administrative orders which are against the rules and

" regulation may please be declare ultra varies to the

constitution of the Islamic republic of Pakistan and service
lawand thus liable to be struck down.

APPELLANT

Ashraf Khan
THROUGH
(SYED NOMAN AI BUKHARI)

ADVOCATE HIGH COURT
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DEPUTY COMMISSIONER,
.y, NORTH WAZIRISTAN TRIGAL Di\ll\ic"
e\ No:HH LJIP_S./DC/N\\ D
e N Dated;__\T}___/07/2020
i ;;-u-9:> 928300600, 300798:
+92-928300642

P iy T e S
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The Medical Superintendent, ,
District Headquarter Hospital at Miranshah.

v -

e,
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Subject:  APPLICATION FOR MEDICAL BOARD.
Memao: . SuL T gn
{ Enclosed  please  find  herewith o copy ol sclf \pl.’malory sor

faMg

e D LR
DR

.

i application alongwith its cnclosure received from Mr, Ashral Khan Wazxr.w KRR
H ’ .

Assistant of this office for processing the casc to the quartc?conccmcd f01 !

[ necdful action plcase.
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OFFICE Or11 « | |CAT, SUPERTNTENDENT, SO

PITAL MIRANSHAZL: /: @’ .

TDIHO HOS
PHONE & K FAX # 0928- 300741, ;
e _21“5,—53’ r / dated ; Miranshah ths 07! |
To. : . 3
The Director General Health Services Coah

Khyber Pak htunl hhwa Peshawar.

1CATI1 ON TOR \TEDCT AL BOARD

Subject: - APT’L

Nemo: Kindly refer to Lhu subject noted 1bovc
It is submitted that application in 1cspcut of Mr, "A hmf I(han W '../..i[’ .

NWTD mqucumg for Mcdrcal Boald PCH‘:IOI‘I
NWTD vide his feiter No. 3467/PS/DC/\TWTD

Assit Deputy Commissioncr’s oiﬁcc

" * yeccived form Deputy Commis stoner”
i
| dated: 17/07/2020 for process by this officc (copy enclosed). . ¢ G
| ' 'In light of the above, the case is there foreforwarded here with for
]! constitution of the required Medical Board as per c\wtmg policy so as to proceed with
I ! the case ot this end accordingly. L : ; |
- 1y : !
| ~ ‘
| b SD
i
Medical Supcrmten(}cni,
DHO Tos .ﬂ.)ltdl Miransitah
| | T ‘. J
l\!o' by . : ‘ ?
, . / dcllg‘d : . 5 /.‘
' Copy to The Deputy Commissnoner NWTD Mnransh'ah for mformation wir 10 hlS leher ,.S-.l
referred to above. 1: R S T &
by . EOR ¥
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: (A1 NUMBER AND DA TE
TE GENERAL HEALTH SERVICES,
VA PESHAWAR

IR RA
KI’IYBER‘; PAKH TUNKHYV
e addidressed ta the Directer General Healll Services' e
&_{‘,b’dr!lt’n‘mhml.gml ol st

All cmmmmimuoux should
nd not fo ary officinl by name £-Mail Address
9216196 Fax il 0919210230

Peshawar @
pffice ¥ 091-9210269 Exchange 4 09}'921'0."37.
Datcdi 28/ DR _2020°

............

------------

....................

To
The Medical Supcn‘nrcndenr
os Hospital Peshawar.

Setvic

) Iﬂﬁ!ﬂﬂ.@ﬂfﬂgﬂ_‘_@.@; RD_IN R
! o

WAZIR
a copy of fetter NO. 2467/PS/INWTD dated L

Subject:

Nomo!
Enclosa ploaso find herewith

gwith its enclosures

which is sell explanatory.

rd

R
[

(7/07/2020 alon
his Standing Medical Boa

ed to arrange
o sent (o the quarter concerned direc

b

re therefore, request

You a
jease b

s of the Board may P

i

o

the pro.cceding
timation o this Direclorate.

under in
ADDL: DIRECT;PRfGENERAL (ADMN). .
DIRECTORAT, -~r(§ENERAL HEALTH :
SERVICES, KHXBER PAKHTUNKHWA '
/ PESHAWAR. N &g oY :
c.c ‘<\§ '\gﬁu " R . .

O1.§:opy fo_rwarded to. DEPUTY COMMISSIONER NW TRIBAL DIS‘FRICT;-}OE:~-‘:
information w/r to his letter referred above with the request o direct the; abave O i
named patient to appcar_beforo the Medical Superiniendent Services Hospital peshawar .. ;
for n_:edncal examination to be carried by the Standing Medical Board / Slanding " - i

1 {nvalidating Commiltee 0N 2/07/2020 At 9:00 am along with relevant documents & ;- .~ ;’

. y:’NationaH/Card.‘ Lo ‘ ‘ : RSN !

2. MS DHQ Hospital Bannu for information.
i

: ]

v A

|

© e e e = A




Nwuna Ty IR AV iDaGrey , 1Y/eRICAT
v N

CTFIICE OF THE [\(\Nww
MEDICAL SUPERINTENDANT ,,7;*

SERVICES HOSPITAL, PESHAWAR |
Pl (D091 921030 (Exein) 1720 0223972 Fugi 091 9210543 RO
P T T T S 1
o AU S =S FIMSISMI3/2019-20 Duted © 1/ 10872 nwu i <
':3 \ Y {
Deputy Comnuissioner P
North Waziristan Tribal Dlslnci i
‘”

STANDING MEDICAL BOARD

Subject: -
it I
Memuo: - With reference 1o your ollice letier No. 3407/PS Daed I7t(}7f“ﬂ"() .ulclu.xsc.(hlo SRR
Dircetor General Mealth Services Khyber l’al\lmmkhwa en e Sklb_]CC.l l}O((.d T ,'g'h
arate kgl v RE
above. i o 4“‘ i .,,’»_ b
; .l !._ C :. . E!‘;
Mr. Ashral Khan Wazir Assistant was exanined by the Standing Mcchcwl Box ul N
held in thiz office on 0570872020, The procecdings of the Standing Medical Bo.nd Ju. scm . ‘
herewitl! on farther necessiry action, AR o
: {
] } 4
{ "’ f"
' e
f e
j £
i o h
I
Cnp)‘ o ' g
e Dirccior Gcncral Health Services. Khvber Paklhitunklwa Peshawar for mfounauon \vnh rcfem\cc . b
10 his letier No. 4047-48/Medical’SMB dated 20/07/2020. i L. :
’.".:. -
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-
—
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opbice  OF THE CHAIRMAN  STANDING MEDICAE—"BOARD/
BITAL PESHAWAR. {1/

SUPERINTENDENT POLICEISERVICES. HOS
g The Standing Medical Board comprising th
(he; oitce of ihe Medicat Superintendent Police/Services,
1 Faalirnf Khan Wazir Assistant. .
ki :
of the opinion that patient is akno’wnmse of
er limbs with aumbness andhimpulsive paip i
dogeneralive and plat osteophyia al Hew
He is also having :;evqfe':(?flfs.iﬁ\ Lot

igsembied in

e following members: &t
itg:,examine:

Hospital Peshav

The Standing Medizil Board 15
He is having pain botiy upp
ucty shows

S

'
Lol

ot

picnl spondylosis.
MU and NCS were dane Wi
Ao cenical jordosis

S

=

gpani. His
in cervical spine exagaerat

jore, e inay be poarded cut on medical grounds as he is

lvels
-

Fonds e s unfit for Govt: job. Thare
pr,-rn-_-.an(rmly incapacitated.

STATION,PESHAWAR : 4

DA_TED: 05/08/2020 /

y)
{Or. Fakhruddin)
Chairman
Stlanding Medical Board
Medical Superintendent
Police/Services, Hospital,

: Peshawar ' o
%%{w/ 1 o

(Or. Asit CJ_\Q:}/

(Dr. Naseer Ahmad)
Ophthaimologist ! Physician Eoat
Police/Services, Hospital "

police/Services Hospital,
peshawar. Member.,

Paeshawar...Member.
: .

lerzl <)
(Dr. Kamran Khan) 5 -
' DMS/Secrelary YV .
Sianding Medical Board.'”

Orithopedic Sargeon
standing Medical Board

Police/Services Hospital, Peshawar Pashawar... Member
- [
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- OFFICE OF THE DEPUTY COMMISSIONER

-‘NORTH WAZIRJSIAN TRIBAL DISTRICT

Ph: {0928) 300903 Fax (0928) 300642
‘Email Address: dcnwtdofﬁcial@gmail.com

- Dated /o /09/2020
NOTIFICATION:. | I

Ve : Without prejudice to the‘ie'gai remedies available to Pi,ovinciqi Government and :

' in pursuance of judgement of the Hourjraibié Peshawar High Court dated I19'-02-2020 in W.P:
/ . No. 5673-P/2019, Mr. Ashraf Khan, Assistant (8PS.16) of this office ishall stand retired from
Government service on 01-09-2020 on attaining age of superanudétion, as .his date of birth is’ ’

f ‘ 02-09-2020 subject to CPLA/Appeal of the Provincial Government zggainst aforeméntioned R
{ ' : . o
[

judgement of Peshawar High Court.and:any order contrary as and whep-issued by the apex

Court of Pakistan, @7\/ ,)

orth Waziristan ‘ribal District

V.

i
' / o . . " DEPUTY COMm ISSIONER *
| ‘ ‘ ' i :
I
{
!

A Copy forwarded to:-
' I 1. Commissioner, Bariny Division.
1! Secretary-|, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
{ Additiong| Deputy Commissioner, North Waziris;an Tribal District.
Assistant Commissioner, Miranshah. )

District Accounts Officer, North Waziristao Tribal District,
Mr. Ashraf Khan, Assistant,

District Nazar, office of Deputy Commissioner, NWTD,

DEPUTY cOmMIS§SIONER
orth Waziristan Triby| District
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. Appéliant. -

Respondent

....................

APPEAL/PRESENTATION AGAINST THE ORDER NQ.166-72/EA, DATED 10/08/2020 ISSUED BY
THE DEPUTY COMMISSIONER NORTH WAZIRISTAN TRIBAL DiSTRICT VIDE WHICH THE
APPELLANT WAS CONDITIONALLY RETIRED FROM SERVICE ON_ATTAINING THE AGE OF

SUPERANNUATION. "

-

A ' 3
PRAYER: THE IMPUGNED ORDER N0O166-72/EA., DATED 10/09/2020 {ANNEX-E}MAY VERY
KINDLY BE' SET-ASIDE AB-INITIO WITH RETEROSPECTIVE "EEFECT ON THE

FOLLOWING GROUNDS:

Grounds:
1. -That the appellant was working as Assistant (BPS-16} in the Office of the Deputy:
Commissioner, North Waziristan Tr'ibai District. -
2. That on 18/01/2020 the appellant fell suddenly ill and did medical check-up (annex-Aj.
3. That not feeling well the appellant again did  medical check-up  on
i

19/02/2020,{annex”B").
4. That the illness of the appellant increased and on 15/05/2020 got check-up iram
" another physician (annex-“C”).

That the appellant accordingly applied for invalid retirement from service on Medical

e

[

ey
anu

1
Be

Board’s grounds on 30-06-2020,( annex- “D".)
ioner, North: Waziristan District referred the

[&]

‘That the, respondent i.e. Deputy Commiss
5 | pplication to Medical Superintendent District Headquarter Hospital North Waziristar

d

R
) ;)‘or processing the case of the applicant to the quarter coacerned for needful action vide

(A3

o

\r,'!etter No. 3467/ PS /DC NWTD dated 17-07-2020,( annex-"E") . i
mo . - . :‘ .
; { !That accordingly Medical Superintendent DHQ, NWTD Miran Shah referred the case of

PPN

!‘3\"[»& hat

o
>

-

2

. T

: ‘—Sl

o . . : N . . N
he applicant to Director General Health Services KPK Poshawar for constitulion of .

D. .
Suts__pf— [0 — 20
o3//

1 ety e e

required Medical Board vide letter 4281 cfa'ted 18«07—2020.(annex—"’F”) .

8. That the Director General Health Services KPK Peshawar sent case of the appellant to
MS Police Services Hospital Peshawar for arranging standing Medical Board vide lettar
No. 4047-48/ Medical / SMB dated 20-07-2020. (annex-“G*)

9. That in the light of Director General Health Services KPK Peshawar vide para 8 above

Medical Superintendent Police S;ervices ‘Hospita'l Peshawar after arranging Standine

Medical Board furnished opinion / recommendations dated 05-08-2020 vide vl fhie




N

i

NPy

appellant was declared unfit for Government job and incapacitated sent to DC NWID

(Réspondent) vide letter No- 2451-52/ MS /SMB/2019-20 dated 11-08-2020. {anncx”H").

10. That the respondent accede to the recommendations of Standing Medical as’ per

. approval dated 13-08-2020. (annex W

.

A1
11. In light of the above facts Respondent was required to issue retlrement orders of the

applicant on ‘Medical Ground as per recommendation of Standmg I\/Ied:ca] Board.-as
appellant was not able to contlnue further service 'but it was mordmate!y delayed and
the Respondent issued |mpugned order on attaining the age of superannuatlon subJect

2? |
to the final decision of the apex.— court i-e 63 years age (annex ”J ) o

It is, therefore, humbly prayed that the impugned ordt;r’ No.166—72/EA damtl
10-09-2020 may very gramously be set-aside and the respondent department may be
dlrected to retire the appellant on Medncal Grounds as with effect from 05-08-2020 as

\

per reco_mmendatlons of the Standing Medical Board.

Date 23/09/2020 .

S @::M

Assnstant(BI?S-lG
Office of the Deputy Commissioner NW-TD

(Appeliant)
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‘l"{‘m THE COURT OF COMMISSIONER BANNU DIVISION
BANNU

Mr. Ashraf Khan (I:x-Assistant), Office of DC, NWTD. ... ... (Appellant)
o , Versus
Deputy Commissioner, NWTD................... P (Respondent)

"ORDER: ' ‘ | S A

Mr. Ashraf Khan (Ex-Assistant) of the office of the Deputy
Commissioner, North Waziristan Tribal District lﬁa{s prci&rcd an appeal
against the impugned order No. 166-72/EA, dated 10-09-2020 issued by the
Qéputy Commissioner North Waziristan Tribal District vide which the
appellant was conditionally retired from serviee on, allaining thetage of

superannuation.

Bricf history of the case is that Mr.Ashral Khan (Bx-Assistant)

moved an application to Deputy Commissioner North Waviristan ‘I'ribai

. i N
District for retirement on Medical Board grounds on, 30-06-2020. <o SRANE
Medical Board was then constituted and he was recommended o
for retirements on Medical grounds vide board report date, 18-07-2020.
The incumbent Deputy Commissioner North Waviristan Tribal
'District, issued his retirement order on the basis of attaining the age of
supérannualion instead of Medical grounds vide the impugned order dated,
10-09-2020. Flence he has moved this instant appeal.
‘Partics present and heard in detail.

Deputy Commissioner has taken the plea that the appellant

applied for retirement on Medical grounds, only two (2) months before his i
actual g'etirémenl‘ on supcrannuation, ‘which is based on malafide and has no -
Justification. ’ | .

Perusal of the case shows that the impugned order ol the
Dcputy (,ommlss;onel North Waziristan is based on merit. Hence the instant

appeal is therefore dismissed with no order J:r—tfH,o\ File is consigned to

the record room after necessary completidn.

{ (\Q A :SA/

. ( uwmm\ml»w
\ P %1; WNNU DIVISION g
: 7

ALn nounced
l_'Z-I 2-2020

L
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. . 'j . GO}’ERNIVIE\J OF KHYBER PAKHTUNKHWA
BGARD OF REVENUE
REVENUE & ESTATE DEPARTVIENT
P shawar daLed. thﬁ)_’/(m?.pl 3
)RDER

lo. Estt:I/Ru/Mudical Board /_ .

Jospital Peshawar has examinud Mr.

~ommissioner L: lkkl Mar\\'\l and found him *

crefore on the wconmmndanon

Bk
e o -Mu'm’_u’“—._ Y a
N X RRPRT IS, PR N
4 3

Abaur Rashid, As
aanfit” for (u.\'cmmem jOb d

The Suanding Medical Board, Police & Service -

F}stmu (BS- 16) office ol the Deputy
ue 10 his permaneml)

of Standing Medical Board, he is hereby retired

e has tendered 36 years

uu,apacntauon th
!h ate effect. H

ent Service. on medical ;,roundx with imme

from Governm

service.

His date of birth is (3/08/1938.

3y order of-
Senior Membu'
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El\d NO Lbl\ 10 \\ldl\kdu..\l anl.

Copy 1m awarded to thei-
wy Commissionet Lakhi Marwat with referegee .10 his letier No. 391/AG-Estt: d‘ayed

/1. Deputy
26/06/201. .

2. District aAccounts Olficer. L akki Marwat.
. 1
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3. -Official concerncd.
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" [-No.

Mr. HUSSAIN SHAH:-Learned counsel for the appellant and Mr. Riaz

Khan Paindakhel learned Assistant Advocate General alongiwth Mr.

" Umer Daraz, Budget-& Account Officer for the respondents present.

2. Contended that the appellant had applied for retirement on 1Znedical
grounds due to her poor health. She was subjected 1o standing 1:116dical
board on 15.09.2018. The Chairman standing medical board submittéd

the report of standing medical board vide letter 27.09.2018 where in it

1

[ 'was mentioned that the appellant is unfit -for government jobs and she

may be boarded out on medical grounds as she is permanently in

capacitated. In response to the medical report respondent No.2 asked the
respondent No4 vide letter dated 27.09.2018 to process the complete
documents for premature retirement on medical grounds so that approval

| of the competent _ahthority i.e. the respondent No.l may be obtained.

However instead of retiring the appellant on medical 'gfounds; the
. - J B !

respondent No.2 conveyed to respondent No.4 vide letter ,dated

+
7

22.01.2019 that the appellant-may be retired under the rules as she has

T
el

/

| e
:[' Date of Order or other proceedings with sngnature of Judge o |strate
C order/: :
. | proceedings
12 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |
Appeal No.558/2019
Date of Institution | 30.04.2019
Date of Decision .. 21.02.2020
Shaher Bano Wife of Muhammad Ishtaq R/O Tarkha Koi Tehsili &
District Karak et Appell‘mt
Versus
The Government of Khyber Pakhtunkhwa, Civil Secretariat Peshawar
through Chief Secretary and others.
' \ s Rcspondents
)
Muhammad Amin Khan Kundl.; ............. e .M ember(.]) o
Mr. Hussain Shah ..., e Member (E) I
121.022020 | JUDGMENT



i| already ﬂ—c-(,m'xpl(-:ted the required qu?tlif'y?hg——s{r\fick- for relircrnerﬁ under

l the rules instead of medical .grounds hence the appellant may be directed

to apply a fresh for premature retirement. on the basis of fulfilling

qualifying service for premature retirement. Thereafter the appellapt time

and again approached the respondents-.for retirement on medical iground
: ‘ i

alongwith an appeal for review of the direction given vide lette:r dated

22.01.2019 which was rejected vide order dated 17.04.2019 hence the

appethant !llu\-'ing no other alternate remedy filed the mstant seevice appeal
U/S 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 v'\i/ith the‘
prayer that the impugned order of dated 22.0].20 19 and ordéli' dated
17.04.2019 may be set aside by declaring it illegal, vide urllilawful,
wilhoup authority, based on malafide and direct the respondgnts to

entitled the appellant for retirement on medical grounds and also entitled

for payment of all outstanding dues from the date when her salary has
i |

been stopped with all benefits of pay and service. ‘

3. The learned counsel for the appellant argued that the respi;ondént
No.2 reterred the appellant for standing medical board videvlettejr dated
03.08.2018. The appellant was called for the medical board by iithe DG
health vide letter dated 10.08.2018 to be appearing before séandiﬁg

medical board on 12.09.2018. The appellant appeared before the board on

13.09.2018 and vide letter dated 27.09.2018 report of standing medical

hourd 1o the office ol respondent No.2 on 10.08.2018 by the DG health

clfiee Avan the respondent No2 directed the responden Nood vide !

tetter dated 27.09.2018 for processing the case of the appellant for

premature retirement on medical ground by furnishing all the requisite

5. documents. Further contended that the office of respondent No.2 ¢hanged

his previous stance contrary to the case in process the respondent No.d

was directed vide the impugned order of 22.01.2019 (o resubmit the
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Tretirement case of the appellant on the baMg w1 the completion of

Qi e serviee lor ordinary premature retircnicnt on the basis of

medical ground. The appeal of the appellant dated 11.02.2019 was not

considered and vide 'letter‘déted 17.04.2019 the respondem-Nqiél was

morned that the application of the appellant alongwith others has been
> U

rejected and they should apply for premature/superannuation retirement

the impugned action and inaction on the part of respondents are Eégainst
A i
|
‘ ' gk

the law and justice. The respondent No.2 took the shelter behind the

i

veneral instructions by the government issued vide letterr dated

11.12.2018 wherein it was. directed that the civil servants who has

' completed/eligible for premature retirement. There cases and appeal for

N \ -
retirement on medical ground may not be sent to competent authority.

t
1

Further contended. that the case of the appellant was processeéi quite

| earlier then the direction issued on 22.01.2019 and was at final sté‘ge and

as a general rule of law. The case of the appellant is not covered; on the

impugned instruction of dated 22.01.2019. Further contended that the

appeltant has been arbitrary treated and being quuhiiied for retirement on

medical grounds and as such accrued rights are being denied by the

respondent without any just cause contrary to the clear cut provisions of-

law und the ftundamental rules. Moreover that from the date of her
medical report she has been relieved from duty and.her salary has been

stopped and her pensionary benefits has not been paid. In this connection

the learned counsel for the appellant relied upon the judgment! of the

Peshuwar High Court reported as 2019 PLC (CS) notes 24. He further

[N

pleaded that the appeal may be accepted and the impugned orders of

: . . . |
dated 22012019 and 17.04.2019 be set aside und wll the benefits ax per
prayvers may be granted by the respondents. :

Swhichever is applicable in their individual cases. Further contended that
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B e

- the appellant was initiated with her application ot dated 07.07.2018

. .
[ The learned Assistant Advocate General contested the facts, i
i 1‘

ety o e aneen! and orooments of the Lowed conneel for T

appellant and argued that her request/appeal for premature retirement on

medical ground has been rejected in the view ol the order dated

11.12.2018. As she has completed her qualifying service for prémature
retirement, He further stated  that the appellant has been d;ealt in

accordance with the law and rules. No. fundamental rights has been

violated of the appellant while directing her to apply for fresh gréund on |
premature retirement on the basis of qualifying service instead of medical
arounds, hence the appeal may be dismissed with costs.

5. Arguments heard. File perused.

0. The Tribunal examined the arguments and counter arguments,

| e memo of appeal and the Para-wise comments ol the respondents and

relevant record attached to the case file and observes that the request of
l

wherein she requested for retirement on medical ground with effect from
31.07.2018 her request for medical examination by the standing medical
board was formally taken up with Director General Health Service by
respondent No.2 vide letter dated 03.08.2018. The standing medical

board recommended her for premature retirement on medical ground
D

i

being incapacitated and not fit to continue in government Sservice.
Respondent No.2 forwarded the medical board recommendation to

respondent No.4 and directed to process the case of the appellant for

L retirernent on medical-grond for the approval of the competent authority.
- Alter the instructions issued by the respondent No.2 vide letter dated
L 22,01 2019 the case of the appellant for reticement on medical ground I
?

| was reversed at a final stage and converted it to the premature retirement

con the basis ol qualifying service without any slatutory provision. It




5 | 096

appears that the impugned inaction on the part of respondent No.2 to
submit the case to the approving authority is not covered under the!law as

the appellant has.been denied h.er-.fright'f,fo‘r opting retirefhent on n&édi_cal R N

ground as provided in FR 10-A..Moreover, the denial of invalid pﬁhéioh

—r

and service benefits as required under SR 4 AA is not covered under the

law and the instructions issue:dfby‘théﬁnénce department under circular

. E
letter dated 1* December 1998. = }

7. In view of the above discussion we are of the considered opinion
that the instant appeal carries merif and is approved with setting aside the

orders adverse to the interest of the appellant and the respondents. are

: A : .
directed to process the case of the appellant for retirement on rhedical

1

ground and grant her invalid pension with effect from the date s]lhé has
been relived from the duty. Parties are left to bear their own costs. :jFile be

1
. N
consigned to the record room. 4 g N

(Muhammad Amin Khan Kundi) -~ (Hussain Shah) -
Member : o Member |

ANNOUNCED |
21.022020 ~ ' |




f  VAKALATNAMA

NO. /20
IN THE COURT OF__ K . o e fvibunel, Pe honon
QS}]\A’:{/ ¢ [’d}/ el .- : Appellant
o ) : : ‘ Petitioner
Plaintiff

Q | . VERSUS -
!" CALRAAL r\ /} {—1— — Respondent (s)

. A Defendants (s)

R

LWE___fchve/r /d’ww C#}’D&L@u ! )
do hereby appoint an«‘.l) constitute the SYED NOMAN ALI BUKHARI Advocate
High Court for the aforesaid Appellant(s), Petitioner(S), Plamtlff(_s) /

Respondent(s), Defendant(s),:Opposite Party to commence and prosecute / to
appear and defend this action / appeal / peﬁtion / reference on my / our behalf and
al proceedings that may be taken in respect of any application connected with the
same including proceeding in taxation and applicatioh for review, to draw and
dep051t money, to file and take documents, to accept the process of the court, to
appoint and 1nstruct council, to represent the aforesaid Appellant(s), Petltloner(S)
Plaintiff(s) / Respondent(s), Defendant(s), Opposite Party agree(s) ratify all the .

acts done by the aforesaid.

DATE R0 . - ‘ AV/)O«/ |

(CLIENT?

ACCEPTED

| /
SYED Noml BUKHARI

~ADVOCATE HIGH COURT
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YBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR.

Reply in Service No. 921 of 2021.

Mr. Ashraf Khan Retired Assistant, Office of the Deputy Commissioner, District North

Wazliristan District - - e : e Appe-llant
Versus -
1. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
2. Commissioner, Bannu Division. _
3. Deputy Commissioner, North Waziristan District. - Respondents
INDEX
Sr. | Description of documents Annexure
1 Parawise comments '
2 Affidavit -
3 | authority

Other documents

Respondent No.3
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Reply in Service Appeal No. 921 of 2021

TRIBUNAL, PESHAWAR.

f

Mr. Ashraf Khan Retired A551stant Ofﬁce of the Deputy Commlssmner Dlstrlct North

Waziristan

< -Appellant

Versus

1. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
2. Commissioner, Bannu Division. _
3. Deputy Commissioner, North Waziristan District. Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS No. 1,2 &3.

PRELIMINARY OBJECTIONS:-

1. The appeal is not maintainable under the law.
2. The appeal has no cause of action.

3. The appeal has no locus standi.
4

. The appellant has not come to the learned court with clean hands.

Respectfully Shewéth,

Para-wise reply is as under:-

~ REPLY ON FACTS:-

1.

Correct: The appellant was working ds Assistant (BPS-16) in the office of Deputy .
Commissioner, North Waziristan District.

Correct to the extent that appellant submitted an application for invalid retirement
from service on medical ground concealing the facts about the actual date:of
retirement i.e. 01-09-2020 whereas according to Khyber Pakhtunkhwa Civil Servants

Pension Rules & Orders 2006, the appellant qualified premature service (25 yeé.rs)

~on 01-02-2005.

Correct;

Correct:

.~ Correct to the extent that recommendations of Standing Medical Board were received

on 13-08-2020 (one month before appellant due date of retirement). Whereby, the

. case was filed on the ground of concealment of facts by the appellant regarding date

of retirement from service and secon&ly retiring the appellant one month before

* retirement date and recruitment of appellant’s son was injustice with the unemployed

youth of North Waziristan,




),_.

6. Corréct to the extent that in compliance with‘the judgmenf dated 19-02-2020 passed
by the Honourable Peshawar High C'ouﬂ, Peshawarl regarding retirement age, the
appellant was retired from serviée on 10-09-2020 on attaining the age of
superannuation on 01-09-2020 whereas the respondent No.2 dismissed the service _
appeal of the appellant vide order 17-12-2020. Both the orders were issued/passed

purely on merit (copy enclosed as Annex-A & B).

REPLY ON GROUNDS:

A. Incorrect: The orders were issued on merit.

B. Incorrect: As explainea above at Para-5, the appellant was retired from service under the
Pension Rules.

C. ‘Incorrect: Detailed reply is given at Para-2 & Para-5. .

D. Incorrect: Detailed reply is given at Para-2 & Para-5.

E. Incorrect: Detailed reply is given at Para-2 & Para-5.

‘F. Incorrect: Detailed reply is given at Para-2 & Para-5.

G. Incorrect: As mentioned at Para-2 & Para-5, no violation has Been committed by the
Respondent No. 3 while issuing the retirement order dated 10-09-2020 of the appellanf
which was also maintained by respondent No.2 vide order dated 17-12-2020.

H. Detail reply already given in Paras ibid. .

I. Incorrect: Proper opportunity of personal hearing was given to the apfellant by the
Respondent No.1 while de;:iding the departmental appeal of the appellant.

J. Incorrect: As explained vide Para-2 & Para-5, orders of the appellants were issued on
merit. |

K. Incorrect: Proper opportunity of personal heéring was provided by the Respondent No.2
while deciding the departmental appe.al by the appellant.

L. Incorrect: No violation of the Article 25 of Constitution of Islamic Républic of Pakistan

has been committed.

M. Incorrect: As explained at Para-2 & Paré-S', no victimization & discrimination was done

with the appellant and the case was decided as per merit. .



N. Incorrect: Detailed repl'y is given at Para-2 & Para-s;- However, the éntire motive of the
appellant to move appﬁoation for retirefnenf on rnedi;l Boalrd two months prior to
appellant retirement was to uiilize the benefits of Rule 10 (4) of Appointment, Promotion
& Transfer (APT) Rules 1989 which was injusﬁce with cvlualiﬁed/educatedyouth of North

- Waziristan. |

0. ihcorrect: As explained above, thé appellant was retired from service under the Pension
Rules. |

P. Incorrect: Detailed reply is givpn ét Para-2 & Palr~a-5.A

Q. The respondents seek permission to raise additioﬁal grounds during the arguments..

In view of the above, it is therefor¢ most humbly requested that the instant

appeal being devoid of legal footings may very graciously be set aside.

ommissioner,
Bannu Division
Respondent No.2

Senior ¥1ember, -

Board of Revenue ,
Khyber Pakhtunkhwa, Peshawar
Respondent No. 1

prth Waziristan District
Respondent No.3
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

Reply in Service No. 921 of 2021.

Mr. Ashraf Khan Retired Assistant, Office of the Deputy Commissioner, District North
Waziristan District - Appellant

Versus

1. Senior Member, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
2. Commissioner, Bannu Division.
3. Deputy Commissioner, North Waziristan District. Respondents

AFFIDAVIT

I, Umar Khifab, Additional Assistant Commissioner, Miranshah do
hereby affirm and declare that the contents of the accompanying para wise
comments on behalf Deputy Commissioner, North Waziristan District are true
and correct the best of my knowledge and belief and nothing has been
concealed from this honouable court.

Deponent

Additional Assistant Commissioner,
Miranshah
CNIC No. /220/." 9837005 -~

Attested

.‘.;j;g},ﬁm&aﬂlﬁ&mnkhm




AUTHORITY

Mr. Umar Khitab, 'Additibnal Assistant Commissioner, Miranshah is
authorized to submit joint parawise commente in the Khyber Pakhtunkhwa
Service Tribunal, Peshawar in the service appeal No. 92! of 2021 case titled “

ommissioner,
" Bannu Division *
Respondent No.1

Respondent No.2 r

Senior Member,

Board of Revenue,
Khyber Pakhtunkhwa, Peshawar
Respondent No.3



OFFICE OFTHEDEDUTY cowwssu NER f
NORTH WAZIRISTAN TRIBAL DISTRICT El

Ph: {0928) 300903 Fax it (0928) 300642
Email Addess: dcntdffiilg(qgil.com _

No. /66'72/ JEA | " Dated /e /09/2020

NOTIFICATION;-

Without prejﬁdice to the tegal remedies available to Provincial Gerrnment and:
in pursuance of judgement of the Hounralble Peshawar High Court dated 19-02-2020 in W P
No. 5673-P/2019, Mr. Ashraf Khan Assistant (BPS-16) of this office shall stand retired from
Government service on 01-09- 2020 on attaining age of superanuuatron as hiS date of b:rth is
02-09-2020 subject to CPLA/AppeaI of the Provincial Government against aforement:onedl
judgement of Peshawar High Court and any order contrary as and whep-;ssued by the apex:‘

Court of Pakistan.

Copy forwarded to:- :
1. Commissioner, Bannu Duws:on

Secretary-l, Board of Revenue, Khyber Pakhtunkhwa Peshawar.

Addmonai Deputy’ Commissmner North Waziristan Tribal District.

Assistant Commissioner, Miranshah.

District Accounts Officer, North Waziristan Tribal District.

Mr. Ashraf Khan, Assistant. ,

District Nazar, office of Deputy Commissioner, NWTD.

- /"/(’%ip TY COMM] SIONER
. North W\aziristan Tribal-Distfict

"s,

No v swn
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.'f“ , :U 3 ' k‘,,,.;.l,._:‘r. pl\‘\_\;:(v - 7 k

N T[-' COURT OF COMMISSIONER RANNU DIVISION

P T BANNU
Mr. Ashral’ Khan (Ex-Assistant), Office of DC, NWTD. oo (Appellant)
. Versus
Deputy Commissioner, NWTD...................... (Respondent)

}
ORDER:

Mr. Ashral Khan (lix- -Assistant) of the office of the [)Lplll\'
Commissioner, North Waziristan Tribal District has preferred zn appedt
against the impugned order No. 166-72/13A, dated 10-09-2020 issucd by the
Deputy Commissioner North Waziristan Tribal Jistrict vide which the
appellant was conditionally retired from service on attaining the age of
superannuation.

Bricl history of the casc is that Mr.Ashraf Khan (b x-Assistant)
moved an application to Deputy Commissioner North Waviristan Tribai
District for retirement on Medical Board grounds on, 30-06-2027.

Mecdical Board was then constituted and he was recemmended

for retirements on Medical grounds vide board report date, 18-07-2020.

The incumbent Deputy Commissioner North Waviristan Tk
District, issued his retircment order on the basis of attaining the age of
superannuation instcad of Mcdical grounds vide the inpugned order dated,
10-09-2020. I'lence he has moved this instant appeal.

Partics present and heard in detail.

Deputy Commissioner has taken the plea that the appeliant
applicd for rctirement on Medical grounds, onty two (2) months belfore his
actual retirement on supcrannuation, ‘which is based on malalide and has no
justification. _

Perusal of the casc shows thal the impugned order of the
Deputy Commissioner North Waziristan is based on m.rit. Hence the instant

anpeal is therefore dismissed with no order Qut. Fiic 1s consioncd o
P A >

Q’U\\‘ A f‘t/

/

“( {;\f\n\\ifmz 22
— .j’/:s,..\.\uz)i\'x.>10N -

the record room after necessary completion.

.t\n nounced
[7-12-2020
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BEFORE, THE KPK, SERVICE TRIBUNAL, PESHAWAR, _—_

| m?\
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Service Appeal No. 921/2021 {2 biaey el

Ashraf Khan : - VS

oooooooooooooo

..................

RESPECTFULLY SHEWETH:
Preliminary Objections: ‘ \
(1-4) All objections raised by the 'respond‘ents are incorrect and

baseless. Rather the respondents are estopped to raise any
objection due to their own conduct.

FACTS:
1 ' Para-1 is admitted correct by the endofsed department.
2 Incorrect. While Para-2 of the appeal is correct as

mention in the main appeal of the appellant. Moreover,
appellant has never concealed any facts from the
respondent and it is also responsibility of the respondent
no.3 to consult the service record of the appellant which
was in his custody, before referring appellant to medical
board. Moreover, the deptt: preferred CPLA against the
judgment of the Peshawar High Court Peshawar,
~ wherein the age -of retirement of was modified as 63
year, meaning thereby the age of the retirement was 63
. years at that time and appellant never concealed any fact
* from the deptt:. Further it is added that the appellant
| never mentioned his wrong date of retirement so the plea
- of the respondent is baseless. The appellant has been

denied his right for opting retirement on medical .

‘. ' _ grounds as provided under FR 10-A. moreover the
' denial of pension and services benefits as required under

SR 4AA, is aao.%d} e oo e Qudeg- '



3 Para-3 admitted correct by the endorsed department.

4  Para-dis admitted correct by the endorsed department.
5 Para-5 is admitted correct by the endorsed department.
6 In para-6 of the reply respondent’s department admitted

First portion of para-6 of the appeal as correct hence no
comments, while the rest of the para-6 of the reply is
incorrect, hence denied, While Para-6 of the appeal is
correct. Moreover, the respondent not challenged the
same within 15 days, so the decision of the medical
board becomes’ final. It is pertinent to mentioned here
that the respondent no.3 ~approved the said
recommendation of medical board on file note sheet but"
delayed the case and the appellant was malafidely
conditionally retired from service subject to the outcome
of CPLA. Further it is added that the appellant was
discriminated which is violation of Article 2-A, 4 & 25
of the constitution because the respondents recently
issued order dated 14.05.2021. wherein Mr Shalim khan
retired from service on medical grounds after 28 years of
service, Mr. Tariq Khan retired vide order dated
04.02.2021 after 29 yeat of service and Mr.abdur Rashid
was retired- on medical grounds vide order dated
05.07.2018 just before 28 days from the actual.
retirement and Gul Muhammad retired on medical
. grounds vide order dated 29.12.2016 just before three
months and Rashid gul retired on medical grounds vide
order dated 29.07.2021 just before 10 days only. Copy
~ of documents is attached

7 \ In para-7 of the reply respondent’s department admitted
First portion of para-7 of the appeal as correct hence no
comments, while the rest of the para-7 of the reply is
incorrect, hence denied, While Para-7 of the appeal is
correct. Moreover, the appeal "of the appellant was |
rejected on flimsy grounds. :

GROUNDS:

A. - Incorrect. While Para-A of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant. Moreover, the impugned order were against
the law, facts and norms of justice.



Incorrect. While Para-B of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant. Moreover, The appellant has been denied his
right for opting . retirement on medical grounds. as
- provided under FR 10-A. moreover the denial of pension
and services benefits as requlred under SR 4aa is not
covered under the law

4 p o
Incorrect. While Para-C of grounds of the appeal is
correct as mentioned in the main appeal, of the |
-appellant.

Incorrect. While Para-D of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant.

Incorrect. While Para-E of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant. .Moreover as explained in above para-2 &
para-5. Further it is added that, the department not
denied the fact regards the approval of medical board
opinion and delay in process of retirement on medical
grounds.

Incorrect. While Para-F of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant. Moreover as explained in para-2 & para-S.
Further it is added that, the department not denied the
- fact regards the approval of medical board opinion and
delay in process of retirement on medical grounds in
. whole comments.

Incorrect. While Para-G of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant. Moreover, the respondent no.3 violated the
procedure provided under Fr-10 A and Sr 4AA by
~ issuing the retirement order of the appellant after
considerable delay which speaks malafide on the part of
the deptt. According to law after medical board opinion
and further approval in black and white form, the
appellant should boarded out on medical ground
immediately and granted invalid pension under:SR- 4
AA. The same principal is also held Serive Tribunal in
its judgment dated 21.02:2020 in appeal .no: 558/2019.
Further it is added that the departmental appeal of the
appellant was rejected on flimsy grounds.

Incorrect. While Para-H of ground's of the appeal-is
correct as mentioned in the main appeal, of the
. appellant.



Incorrect, hence denied. While Para-I of grounds of the
appeal is correct as mentioned in the main appeal, of the
appellant. Moreover the departmental appeal was
submitted to respondent no.2 and not to respondent no.1.

~ Incorrect. While Para-J of grounds of the appeal is
correct as mentioned - in the main appeal, of the
appellant Moreover, the order issued by the respondent
" is not based on facts rather contrary to the material and
approval on record.

Incorrect. While Para-K of grounds of the appeal is
correct as mentioned - in the main appeal, of the
appellant. '

Incorrect. While Para-L. of grounds of the appeal is
correct as mentioned. in .the main appeal, of the
appellant. Moreover, appellant was discriminated which
is violation of Article 2-A, 4 & 25 of the constitution
~ because the respondent no:3 recently issued order dated
14.05.2021. wherein Mr abdur Rashid was retired on
medical grounds vide order dated 05.07.2018 just before
28 days from the actual retirement. Gul Muhammad
retired on medical grounds vide order dated 29.12.2016
- just before three months and Rashid gul retired on
meédical grounds vide order dated 29.07.2021 just before
10 days only.

~ Incorrect. While Para-M of grounds of the appeal is
correct as mentioned in the main appeal, of -the
appellant. Moreover, malafide of the respondent is clear
from the orders issued against the facts on record.

Incorrect. While Para-N of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant. The respondents take shelter of the future
developments which is not permissible in the eye of law.
Moreover, rules 10-4 is provided under the APT rules
1989 and which are still intact, further there is no such
provision is available in law to predict the future -
development and applied it in fanciful manner to deprive
the civil servant from the due right. It is pertinent to
mentioned here that thé appellant is also belonged to
North Waziristan and the son of the appellant is
educated well qualified and part of the youth of the
North Waziristan. Cut it short all the plea taken by the
- respondent is ﬂlmsy , ‘



0. Incorrect. While Para-O of grbunds of the appeal is.
correct as mentioned ,in the main appeal, of the

appellant.

P. Incorrect. While Para-P of grounds of the appeal is
correct as mentioned in the main appeal, of the
appellant. - ‘

Q. legal

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for. ‘

APPELLANT
" Through:

(SYED NOMAN ALTBUKHARI)
ADVOCATE, PESHAWAR.

.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder -
and appeal are true and correct to the best of my knowledge and

belief and nothing has been concealed from the Hon’able
Tribunal. '




G()VhR_'\I\lL\ 1 OF KHYBER p Al\lllUNl\HWA
BROUARD OF REVENUE -
REVENUE & ESTATE DEPART\JIENT

Pesh twar dated th&j__}/tﬁ/qug

' ORDER

T'he Standing Medical Board, Police & Service

No. Estt:I/Rid/Medical 13oard /_

Hospital Peshuwuar has examined r. Abdur Rashid,- Assistant (BS- 16) office of the Deputy

Commlbbxonu Ldl\ki Marwat and Jound him ~unfic’ for Government job due to his permanently

f Standing Medical Board, he is hereby retired

. ' ) ‘
~ from Government buvu.; on medical Exounds with immediae effect. He has rendered 36 years

_ jncapacitation. therefore on the recomimendation 0

~ service. ' N
nx " . Al

" His date of birth is, 13/08/1958.
By orderot .
“Senior Member'

go. 9, y
Fnd: No. Lbll 11 kldf\«iudl\.dl Bthlld L,iiz_"_{__:_/_.g ? / ‘
Cop)",lm-\\'zu'dcd o 1hc;- ' .

Al Deputy Commissioner Lakhi Marwat with reference .to h

26/06/201. '

2. District Accoimls Officer. Lakki Marwat.

3. Official concernid.
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UFFICL OF 7HE f}l.':;;_)ICAL_ WP EHINTENDENT XJISTT tHEADJUARTR
‘ToAChIN G HC'SP IhAL BJU#I‘ U .
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Certified that M¥r.Gul dohammed 5/0 Peers Khel

b of Jarpu Khel Ddur Tehsi] #iranshah Junior Clerk H.I. o,
B 243145 Jud appeared before the standir 1Z mudtca’ Board =t

ioe of the under q“gqed on 14-12-2016, The btﬁndlu“ sledizal
'gs anmined h m angd- found him "unfit" for further service
~kind in the g‘t,f e f'f?i ,.'_";;iqgggqugncgé

Chail‘muﬂ :“.oloobiﬁttooa~-au=c.aooaomedlcal
: Distts

pelinfendent p-~
douartern$aucﬁ_,

Hospital dapﬁa‘“fmuyuq
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Medical Examination by the . . (her enter Medical Authority). -

Form 8 (PEN)
(Refurred to n Rule 8.5)

COMMUTATION OF CIVIL PENSIONS

Part I,

Statement by thie - applicant fro. commutation of a portion of his pension. The applicat must complete
this statement prior.to his Examination by the_ 5 .M 120+ sd (her enter the Medical Authority)
and must sign the declaration appended there 1o in the presence of the Authority.

1.
-2
3.

4.

5.

6.

Name in fulf (Black Letters). {w r' ' (‘_ i '”J OHAMMI AT

Date of Birth. o {33’7 NIC P Z/Joé‘ 793/(/5:’4
Have you over been’ grantcd have on Mcdxcal

Certifiate. If 3o state periods of leave and nature Of Illness

Has any application:for insurance on your life ever been declined or accepted at an increased

premium?

(1) Have you ever been told that you had albumen or sugar in the urine?

™ (ii) Do you rise at night to urinate?

(iii) Are you now or have you ever heen on special diet for your health? :

(iv) Has there been apy marked inicrease or decrease in your weight within past three vear? If so

how much?

Have you bcen under the treatment of any. doctor w1thm the:Jast thr
111ness?

onths. If so fo_.r,},yhat .

DECLARATION BY APPLICAT.
(to be singed in presence of the Medical Authority)
I declare al} the above snsweres to ha to the best of my belief are true and correct.
[ wall full reveal to the Mcdlcaf Authority all circumstance within my knowledge that concern my
health and fitness. :
I'am fully aware that by will full making a false statement or canceling & relevant for, i shall
incur the risk of losing the commutation. I have applied for and having my pension wxmdrawn
under Rule 1.8 of the West Pakistan Civil Service Pension Rules.
\ Applicatn ,s Signature
Signature in Presence of... enelin
(Signature in Presence of Medtcal A uthonty)




FORM § (PEN) concld.
. PART II.
! (ty b flfed 111 by thhe Examining Metical Authorty)
" L. Apparentage. 9. e Rad ?’4 ’
2. Heizglit. iy .
Weight: 75.'/;(;‘ ¥

4, Gath ot ebdomen at lovel umiticua.
5. Pulserete...dob [
(- Sitig ) ¢

(b): Suﬂid‘iug} 0 ‘ / 3
Whatis charact of pulse? Vo~ B .
6. Whatis condltion of arteries? «7\ /
7. Blood pressure... e
{a) Systolic. ) .
(b) Diastalic o
8. Ifthere any cvidence of « aeaqc of lhunmn organs.........
(a) Heurt. o »AJJ
(h) Lungs. G f }/ .
(¢) Liver N o :
(d} Spleen. Ay -

9. Dose chemical-Exemination of urine show. (i)-uibumen (ii) Sugar? Staie specific gravily,

{0, Has he ap;mua.n 8 rupiurs? 1£go, stott: ihe. m*d and if reducd)le

Li. Descrive any scars or idestity 1niics. 5 o

12. Any addi‘ional mfommuon :
-Statiom, Psﬂ RiAR (Slgnalun, and I )es:gunuon of Ex mmg Mexhua] Authonly)

Date. Ly =0 mé / ;
o ART . /(/

I/We have carefully exadiing .............. aud am / are of opuucu that <:|d1l,:r/

(Name of Applicant) _

Bodily health and bas the prospect in an average duration of is not a fit subject for

commutation or (m the case of aud nnpau'ed life wluch i3 yet congider a fit subject for
scomnutation Ja... M fi:g

13 sufTering {rom. {)5\,\_// fiatgd i mc purpose commutauion i.¢ His age next birthday
should be taken io be............... ~0r¢ thay %ggual age.

; Lefihand thumb ang; mpression of nob guzellcd Govg, e
I.'1
).

1€ i3 /is 1ot in good

Station Bannw iSignal
Date..... } Ym0 222010
Note: {nr the cose of impaired life, if (.hﬂf“ﬂébs bner a ek
uCC~,uu1l‘.~ RVIRHLRTH R TIN KN mtkiian vaiue witiour® wﬁ !
* commuled value from Accounts Officer, he may intimate to that of’f‘ cerdn umomhllonal

acccpuulcc which will be treated as final and irrevocabie,
P _/;—GS&PD K_IIYBI*R PAKH'I'UN KITWA 0607 .3 200 pads of 100 27-4- 82——{6”5)
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Nu. J oz f 3//DC/A5/BC

OFFICE ORDER: \

.ﬁ“::ﬁﬁ&i;d*t ::n; !l’ollce/Serv!ce Hospital
The Standing Medicat Board McdicalBuper P"g"“'ﬂ"ﬂg o) |
S 16 ) of the ofﬂce of_Deputy Commissloner

[ Peshawar has ex nmmed Mr. Rashid Gul Assistant BP
i i : RS due "to his diabetes Mclllius.

X mgt,g“
RGN stebral dlsc level
Eahentic heart disease and Sclatica MRI shows dls¢ bu!ge at LY‘SQSVI Jnterve isc 1 ' I
3 ral d s¢ leve
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THE DEPUTY CON.[MISSIONER, BANNU
Tel: 09289270032, Fax: 0928-9270079F3 debannu
" No. rzg—g”g;/pC/AE/ec' : L L Dated: £ -02-2021

OFFICE ORDER: -

" The Standing Medical Roard/Additional Hospita! Director DHQ /Medical Teaching

Institution Bannu has examined Mr. Tarig thn Naib Qasid (BPS-04) of the office of Deputy

.Cotm’missioner Bannu and found him unfif for further active services, due to his Amblyogié
~diseases therefore, on the recommendations of Standing Medical Board the official is hereby

retired on 'medica‘i grounds from Govt: Servicé with effect from 14.10.2020 {A.N). He has

rendered 29 years approximately Govt: service.
" His date of birth is 1973.

Sanction is also accorded to the grant of encashment of LPR equal to 365 days
earned leave in favour of Mr.vTarid;Khan Naib Qasid (BPS-04) as admissible under the leave
rules. ' ; o
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KHYBER ?ﬁKB‘I’UNKWA
_SERVICE TRIBUNAL PESHAWAR
No. 2302] /ST

Dated: _| 8 / / 12021

To
, The Deputy Commuss:oner
Government of Khyber Pakhtunkhwa
.North Waziristan.
Subject: JUDGMENT IN APPEAL NO. 921/2021 MR. ASHRAF KHAN.

All  communicationis should be
addressed to the Registrar KPK Service

- | Tribunal and not any official by name.

Ph:- 091-9212281
Fax:- 091-9213262

| am directed to forward herewath a certaf:ed copy. of Judgement dated
09 11.2021 passed by this Tribunal on the above subject for strzct comphance

Encl: As above
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REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR




