14.09.2020

Petitioner in- person and Addl. AG alongwith Attaur
Rahman Inspector for the respondents present.

Learned AAG has produced copy of order dated
01.09.2020 passed by the Apex Court in Civil Petition No
794-P/2019, whereby, the maintenance of status quo has
been ordered

In the circumstances, the proceedings in hand are
consigned to record. The petitioner may apply for restoration
of the proceedings as and when required after the decision by

the August Supreme Court of Pakistan

Chairm




) 19.02.2020 Petitioner in person and Mr. Kabirullah Khattak, Additional AG™ -+

alongwith Mr. Khalid Mehmood, Head Constable :‘ for"~ the - . =
respondents present. Implementation report not submitted.
" Learned Additional AG requested fo'r_adjou_rnment. Adjourned to -

17.03.2020 for implementation report before S.B. .
;}‘_

(MUHAMMAD AMIN KHAN KUNDI)- © =o' =0 ]
‘ MEMBER ST

/
/

f

L AT 3%020 "~ petitioner in person present. Mr. Kabirullah Khattak Iear'ned‘

l‘} { f _"-

Addl. AG alongwith Atta ur Rehman Inspector for the .
respondents' present and requested for time ‘to .furnish
_ implemen'tation report. Adjour'nled‘.”‘l'o come up for further

proceedings/implementation report on 16.04.2020 before S.B. N -

| c%Emb'er o

‘A | '16;0:4.2020 Due to public holiday on account of C,OVID-—19, the case’ :

is adjourhed to 13.07.2020 for the same. To come up for R

13_.07.2020 - Petitioner in person and Addl: AG alongwith Mr. Atta -

the same as before S.B. .

Ur Rehman, SI for respondents present.'
Implementation repoft not submitted. Represe'ntlative'-: S
of the respondents seeks time to submit impiementation |
report. Last opportunity granted.
Adjourned to 1?.07 2020 before S.B.

- (Mian Muhammad) -
‘Member(E)




. FORM OF ORDER SHEET

Court of

Form- A

Execution Petition No. 04/2020

S.No.

Date of order Order or other proceedings with sig-nat'ure ofj~udge.
o proceedings '
1 2 3
1 07,.01.20~20 ' The execution petition of Mr. Noor-ul-Anwa’r submitte'd- today
: by Mr. Amjid Ali Advocate may be entered in the relevant register and
put up to the Court for proper order please\ - _ '
@—Trz—é{f o
REGISTRAR v\\\%s
i ‘ This execution petition be put up before S. Bench on
> | o po ot/ P prtAp
| 2Y/jo(/2000.
\ )
CHAIRMAN
24.01.2020 Petitioner in person present. _
Notices be issued to the respondents. To come up f
implementation report on 19.02.2020 before S.B.
T Chai\r an-

—tly
-
[P




L ' BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

U020 (S
N Re. Fre cutien Pe,/-)ﬁ%"/" [’/ A

S.Appeal N0.223/2019 .

"Noor ul Anwar................ e - Appellant
| Versus
'-Gov't. of Khyber Pakhtunkhwa through
Secretary Home & others ..., ..Respondents .
| INDEX |
Sr | Documents & Description Annexure Pége 1
1. | Application for implementation | 1-3
| with affidavit |
S 2. | Copy of attested copy of A 4-9
| judgment dated 16.10.2019 R R
Copies of applicatibns B | 10-12 |
4. | Wakalatnama | | /3
Y
Appellant
Through W R
" Amjaly/a(Mardan)
Advocate |

Supreme Court of Pakistan
Cell: 0321-9882434
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

IN Re: frecution fortttiee ’VD*M/Z&Z@

'S.Appeal N0.223/2019

NOOI Ul ANWAI . ..t .Appellént
Versus

Govt. of Khyber Pakhtunkhwa through

Secretary Home & others ... .Respondents

APPLICATION FOR IMPLEMENTATION
OF JUDGMENT DATED 16.10.2019 OF
THIS HON'BLE TRIBUNAL

Sir,
~ Applicant humbly submits as under:-

1. That the appellant filed titled appeal before this
hon’ble Tribunal, which was deposed-off /
allowed on 16.10.2019. (Copy of ]udgment is
enclosed as Annex “A”)

2. That the Hon’ble Tribunal observed as under -

“we are not inclined -to agree with the view
point of learned AAG on the maintainability of
the present Service appeal. He raised
objection that impugned order was issued on
11.04.2018, whereas departmental appeal
was filed on 21.11.2018, which was barred
by time, as such the present service appea/
was not maintainable. It merits to mention

here that the appellant was 'deprived of his




(=)
valuable rights coupled with consequentia/_
benefits due to an illegal/ unlawful decision of
the respondents. When a wrong was
committed by the respondents why the
appellant be penalized for the same? Will it
not defeat the cause of justice, if we shut our
eyes and provide safe passage to the
respondents under the garb of technicalities.
The present service appeal has ~all the
ingredients for deciding it merit. Fairness
demands that those responsible for"this lapse
be brought to justice. they were responsible
for causing financial loss and mental torture
to the appellant through the orders referred
to above. the primary function of any Court/
Tribunal is to dispense justice ‘within the
forewalls of law/ rules. Above all in the
present case, the appellant was not treated
.a@:cording to Article-4 of the Constitution
being supreme law of the land and alone is
sufficient for vitiating, arbitrary, whimsical

and unlawful orders of the respohdents.

As a sequel to the above, the instant appeal
js accepted, impugned ordér dated
11.04.2018 and 29.01.2019 are set-aside
and order dated 30.03.2015 is restored.

That appellant moved several applicétions for
implementation of judgment of this Ho.n’blé |
Tribunal, but in vain. (Copies of applications are
attached)




4. That till date, no any step whatsoever has been
taken by the respondents, which amounts to
contempt of Court order, hence are required to

be dealt with in accordance with law.

5. That appellant approaches this Hon’ble Tribunal
for implications of judgment of this Hon'ble

Tribunal.

It is therefore, humbly requeste_d to please
direct respondents to implement the judgment
dated 16.10.2019 of this Hon’ble Tribunal.

e

Appellant

Through
Amjald/Aly(Mardan)
Advoc

Supreme Court of Pakistan

AFFIDAVIT
I, do hereby affirm and declare as per instructions
of my clients that the contents of this Application are
true and correct and nothing has bee concealed from

| this honorable court.




NoorﬁlAnv’var IPIOhce Constable District Mardan .
-8/0 Noor ul Hamad RY) Su.b-Inspector ‘
" R/o Toru Qasun] Police Lines, Mardan

VERSUS

1. Gevt. of KPK - through ASecretary Home, Civil
Secretaz"iat Peshawar. ' ‘

2. Provmmial Pohce Officer/ Inspector General of
Police, Mardan

3. . Deput'y lInspector General of Pohce Mardan..
4. District Police Officer, Mardan.

|
F .
i h ....Respondents
|
\'}Iéd.tg:-day : '
S Scmcc- Appeal u/s 4 of the Servwe
Vw3 g -—""“L,}
"K%;’_”;lf | Tnb1|1nal Act, 1974 against the order of
' ' respondent ‘No.3  dated [[ Q—MI &,
wher]em ' depa.rtmental appeal
dated ZI~/[-3)0(9 has been dismissed
|

, agamst the order dated 2 29 /~3l passed

'by respondent No 4, wherem appellant
|

has not been remstated in service with all

, back’ benefits w.e.f, 22-3-20/5 , both
orders are illegal agamst law and facts.

Service - ‘Jf}.al - _-. T o I
Peshawar
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Appeal No. 223/2019

Date of Institution l9ﬂ.02.2019‘
Date ofDecnston 16.10.2019

+

X
4

Noor ul Anwar, Police Constable; District Mardan S/O Noor ul Hamad(Rctd) Sub-

-—- For apbei[ant.

l\/IR KABIRULLA*-{ KHATTAK,

_ Additional Advocate General | --- Forrespondents.

MR AHMAD HASSAN, - MEMBER(Ichutwc)
MR MUHAMMAD AMIN KHANKUNDI - MEMBER(Judncnal)
. 14

parties heard and record perused

i
S
ARGUMENTS E

consndered on the ground that he could not qual:fy the runnmg test. Feeling

ag ncved he knocked the door of Pcshawar High Court, Peshawar through "writ

petltxon no. 2768- P/2014 decided-.on 24.02.2015: As a seq'uel to the directions

contained in the saxd judgment, the appellant was appointed as C.omtablc (BPS-05)
|

_‘b' the DPO, Mardan vide order dated 30.03.2015s. The respondents filed CPLA
3 |

v

inst the Judomcnt ,of Peshawar High Court, Peshawar ih the au;gttst Supreme

Pe\hawaf :

Inspector R/O Toru Qasim Pollcc Lincs, Mardan. (Appellant)
. | VERSUS - |
Govt of Khyber Pakhtunkhwa through Secretary Home c:vn] Secrctarlat Peshawar
- and three others. } o ‘ (Respondents)
.PRESENT:
MR. AMIID AL,
.-Advocate

TR



Court of Pakistan. The august court in its order dated 03.04.2015 suspended the
Judgment.in question. Resultantly, respondent no.4 withdrew appointment order of
the appellant oni24.04.2015. Finally, the august Supreme Court of Pakistan vide

order dated 21 O’l 2018 dismisscd the a]:;pcal filed by the respondents. Thercéﬁer,

: 'vide order dated 11.04. 2018 the appel]ant was agam appointed as Constable (BPS-

.. 07) on three years probatnon w.e.f 21.03. 2018. As the appeliant was not satisfied
from the dispensation referred to above, thereforc, he ﬁled departmental appeal on

2.1.11.2018 which was dismissed vlde orde.r dated ‘29.01.2019,' l'lence, the present

service appeal. The plea of the appellant was to reinstate him from the date of recall
~ order referred to ziibove. Learned counsel for the appellant further argued that after -
:dismissal.of CPLAL filed by the respondents order of his appointment stood restored.
' Moreover wrthdrawal order by the respondents was patently illegal, as the dugust

Supreme Court of Pakistan only suspended the operation of Judoment of Peshawar

. -High Court, Peshatvar da.ted 24702'2015"

03. ‘Leamed Additional .'Advocatej:". General argued that in compliance of
directions vcon‘taingd in judglrlent ol:' Peshawar l—Iigh Court, Peshawar dated
24 2 2013 the appellant was appomted as Constable v1de order dated 30.03.2015.
l-lowever the - respondents assailed the aforementloned Judoment n the august
Supreme Court of Pakistan through CPLA no. 121-P/2014 and vide order dated
0.-» 04 2015 the operation of 1mpucrned judgment was suspended. Requltantly,
appomtment order of the appellant was recalled vide order dated 24.04.2015. When
CPLA was ﬁnal]y dismissed by the aucust'Supreme Court of Pakistan, tvl'!e appellant

was again-appointed through order dated ll -04.2018. Reliance was placed on 2Ul9
' SCMR 349 2004 SCMR 1308 and Judgment of this. Tnbunal dated. 25 04.2019

} idﬂ down in service appeal no. 964/2016 A"]!“"T:‘"‘!"“ _—

Peshaw ¥




CONCLUSION

-04. " The appelhnt apphed for the post of Constable in the Police Departr‘rem
.aoamst Emploveesj Son Quota but was not considered. Therear‘tcr he invoked the ,
junsdrct:on of Peshawar Hrgh Court Peshawar through writ petition no. 2768-
P/2014 decxded vxde order. dated 24.02. 2015 Directions contained in the. said
Judoment were complred with by the respondents by appomtmo;the appellant as‘l
Constable through order dated 30.03. 2015 Subscquently the rLspondenls filed
. CPLA no. 121 P/2014 in the ‘august Supreme Court of Pakistan agamst' the
,. ._]udgment of Peshawar H:gh Court’ referred to above and v‘de order dated
03.04.2015, operation of that jodgment was’ suspended. Thereafter, the respondents
\x'irl1dre»\' his appomtment order dated 24.04, 7015 Finally, CPLA was dismissed by

- the auoust Supreme Court of Pakistan vide order dated 21.03. 2018 and through

onder dated 11.04.2018, the appellant was again reenlisted as a Constable afresh

05.  We have carefully gone through the case file and observed that through order
dated 0.) 04.2015 passed in CPLA no. 121-P/2014 only operation of Judgment of
Peshawar High Court, Peshawar dated 24.02.2015 was suspended. The respondents

wrthout proper dellberatlons/home work withdrew his appomtment order on the

- Strength of suspension of the judgment mentroned in the precedmo para. The
- : reepondents failed to Justlfy thexr act with the help of any law/rules etc. The, saner
\- o course for them was to have. waxted for the ﬁna! outcome of CPLA filed in the
auoust Supreme Court of ‘Pakistan. Another optlon available with them was to have

\"\. kept . his appomtment order in abeyance or could have suspended the - same.

\ Furthelmore another way of tacklmg the issue under question was 1o allow

B3I ?aNFR“E
Khyber PakhronPhwe
Sevice Tribunal,

Pe<l1awar




!

appellant on ;ud;cxal paper that incase of any adverse order, he would be bound to
retumn the salanes drawn by him. The Police Department in numerous service

appeals decided by this trzbunal followed: this path. Had they ;udlclously applied

' their mind, the present embarrassment would have been avoided. Wlthdra‘val order

was arbltrary, 1lle°al and w1thout any Iawfu[ authority. Finally, on dismissal of
| CPLA, he was appoined vide order dated 11.04.2018 w.e.f 21.03.2018. It is
pertinent to mention thét after dismissal of CPLA apppintment_erder dated

" 30.03.2015 stood restored thus there was no occasion to issue fresh order.,

: 06 - We are ‘not mclmed to agree with the view point of ieamed AAG on the

'mamtamabxhty of the present serwce appeal. He raised objection that lmpugned

'mder was issued on 11.04. 2018, whereas departmental 'lppeal was filed on

21.11.2018 whzch was barred by time, as such the present service appeal was not
mamtamable It merits to mention here that the appeIIant was deprived ot his

valuable rights coupled wnth consequential benefits due. to an iIlegal/unIawful

decision of the respondents. When a wrong was committed by the respondents why.

the appellant be penalized for the same? Wil it not defeat the cause of ; Justxce if we

'.

shut our eyes and provide safe passage to thc respondents under the zarb of
techmcalltles The present servnce appeal has all the ingredients tor deciding it

merit..Fairness demands that those responsible for this lapse be brought to Justice.

Khybs TG
-Service 1. ..unal,
ch‘nr;wav'

. -
J
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- ANNOUNCED
16.10.2019

07. As a sequel to the above', t‘he.instant appeal is accepted, impugned?order

"dated 11.04. 7018 and 29 01 2019 are set’ asidc and order'détcd 30.03.2015 is
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restorgd. Parties are left to-;bear their own €Osts. File be consmned to the record.
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pannad by Llu- fresh

) c‘uurl‘.wua chindlen

' Pizt)i"-i. wiiere operatinn uf wur

“beenaun

“the naid otddr wny suspen

“wppinted, lhmngf

" BHPREME COUNT OF PAKIBTAN
Agspetnte . durdsalictinn)

PRESERT;
© M. .mr.lm: Gulzar Alined, CJ.

“Mr. .h;nlin: tjnz ul Alinitn

Ciyil Fotition M. 794-P 0f 2019

[Againat the fusdgiieit dated 16,10.208%, pused hy tl:e‘Rﬁyh{r,I‘faia‘lqul'ihhwifu‘

Fervive Tritnmnal, ko 0. mswal Fu 220) nl 2014

Guwrnment uf Khghber. ‘Pakhtunkhwa through

Secremry Hami, Peshaiwar and athers. e Putitivners
Versus ‘
i Wampanzdents

Noor-utAnunir.

s Mr. Al AY Khan, Additional
Mlyocale Uenera), KIY

Respnndent 1l prrson.
Piate uf Henring S @ GLme20z0
ORDER

Oulzar Ahmed, Clex”Lenrned. Addiliomil Advocate Genreral,
K cunlends, fhnt the respandent was! mppolnled pursuant to an order

wwnr High Cunrt, l'whtxwur dated 10122013 in lhc

case nl Noorul Anuvir ve. Qw[y{:rmunr u{i{&ﬂmﬂf ¥

&;MMM [W.P.Na. 7i9-Pof 20%3]. The said otder ol the [ligh
ped by the petitioner before this Court in C.p.Na.121-

h orier wns,m_,;apwd:d wdc,nnlcr dated
03 Od 2015. Hawever, beforo the arder of the High Courd, coull have
-qmnl:d Ty thiis Cuuirt, the mmpnndn’n! was uppeilited and ancr‘
ded by thin Cnuﬂ, his appaintpent attler wan
cecnlleil virle wrder dated 24.04:2005. ‘He cuntendn that on nppenl
Favitig Deen -r}i‘:m‘xlshc‘tf Ly this Cuurt, the rés_pundmt was apniti.
Y Jetter dutesd 11, tH 2018, He further cantemdy Lhat

the service appoaf fled Ly the respondent hefore the Khybor.
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‘i‘k]imll.fktl“‘?i Serviee Tribama, 'i'ita*-llx:lmr;{"the Tritunal) ks the [

pluce wam,‘,lsmc-lmrrc_t;'nnﬂ secanbly, the respondeng caiinot by Jutink

benelils Al the period  dwibng - wiideh  his appintient residol
nim;mnnléii.:n\\fing T tie erder of (ks Court aesd sueh enelits could oo
be lepitimately pranted to the renpondent, thus, the ’lf’!’itimu:t ity Ahs
rrgmﬁ hins mnde u,m‘iﬁﬁa mistake of law;

2. . Sulimtinkions mad't;._ b) the Jearned Addiiional Advocote
Generealy KP require  consideration. Leave ‘to appenl fx peanted (o
Aumnl.di:r.: nter wlia, the Bame., 'I;ttc ""W"',I_*‘_!"}u br: heard on the avalla bl
recard but the parkics.ore ntluwed: to il addivinnal documents, if iy,
.";Vil;hixt'n period ane mowih, An the 131m&:r. relaten serviee, offlee is
'di'rr_wlzd to fix the same, expeditiously, prefernbly, after tliree months.
C.M.A Ko, 1718.0 af 2019 -

3. Mesmwhile sfutus quo be m:}-h;litincd,
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