ORDER -
24_“‘.‘ng, 2022 Counsel for the appellant present. Mr. Asif Masood Ali Shah, -

Deputy District Attorney for respondents present.

* Vide our detailed judgment of today placed in Service AA’pp‘eal_‘_

No. 7035/2021 titled “Dr. ljaz Ahmad—vé- The :Government of

" Khyber Pakhtunkhwa througﬁ Chiéf Secrétary to the Govemme'mhbf
~ Khyber Pakhtunkhwa Peshawar and others™ this appeal is also

dismissed. Costs shall follow the events. Consign.

Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 24th day of Mdy. 2022.

(KALIM ARSHAD KHAN)
"~ CHAIRMAN

(FAREFHA PAUL)
MEMBER(E)




*

18.04.2022 - Leéf-hed -counsel for the appellant present. Mr. Naseer-ud-
Din Shah, Assistant Advocate General anngwith‘SafiuI‘Iah, Focal
Person for the respondents present and submitted reply/comments,
which are placed on file. To come up for_érguments before fhe DB
on 10.05.2022. The. appellant may submit .rej'c;inder, within- a
fortnight, if so advised. The operafio_n of the impugned brder to the

extent of appellant shall remain suspended till next date.

- Chairman

10.05.2022 Mr. Tarig Altaf ahd Hidayatullah Khattak, Advocates for the
' appellant present. Mr. Asif Masood Ali Shah, D_epuﬁz District

Attorney for the respondents present.

Argument heard. To come up for order before the D.B on

12.05.2022.
: (Fareeha Paul) Chairman
1'2““\"{\4"?‘% 2022 Me@gﬁﬁs(@for the appellant present. Mr. Asif Masood Ali Shah,

DDA for the respondents present.

On 10.05.2022, arguments were heard in this appeal and case ‘
was fixed for order but in the connected appeal No. 7035/2021, -
titled “Dr. Ijaz Ahmad Vs. Health'Department etc.” learned counsel  '
for the appellant has sought adjournment to assist the court
properly. To-day he concluded his afguments. To come up for
order/consideration on 24.05.2022 before this D:B. o

(Fa& Paul) . (Kalim Arshad Khan)

Member(E) - Chairman




+26.01.2022 Learned ,couné,:el for - the appellant - present. Mr.
' ’ ~ Kabirullah Khattak, Additional Advocate General alongwith Mr. ‘

Jaffar Ali, Assistant for reépondents present.

- Reply/comments on behalf of resﬁondents are still
awaited. Representative of respondents requested for time* to
furnish feply/comment.s.' Granted. To come wup for
reply/comments before the S.B on 17.02.2022. The operation of |
B the impugnéd” order to the extent "Qf appellant “shall remain

suspended till next date.

(Atig-Ur-Rehman Wazir) -
- Member (E)

17.02.2022 Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is adjourned to

AO9'.03.2(522 for the same as before.

09.(53;2022 T Due to retirement of the Hon’able Chaifman, the, case is

" adjourned to 18.04.2022 for the same as before- eader”

¥
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© ¢ 13.12.2021

04.01.2022

N

‘Learned counsel for the appeilant present Mr Kablrullah
Khattak, Addl: AG for respondents present.

- Written reply/comment on behalf of respondent not
-'subm:tted Learned AAG seeks time to contact the respondents
“for submission of wrluhen reply/comments Granted but as a last
chance. To come up for written reply/comments on 04.01.2022

before S.B. The operation of impugned order dated 03.03.2021 to

the extent of appellant shall remain suspended till

(MIAN MUHAMM]
MEMBER (E)

D)

FER VT
T

Learned counsel for the appellant present. Mr.

| Kabirullah Khattak, AAG for respondents present.

Reply/comments on behalf of ofﬁCIal respondents are
still awaited. Learned AAG sought time for submrssxon of
reply/comments. Last _opportunity is granted to respondents to
furnish reply/comments on or before next date, failing lwh.ich.

their right to submit reply/comments shall be deemed as struck_

off by virtue of this order. To come up for arguments before the

D.B on 26.01.2022. The operation of impugned order to the

extent of appellant shall remain suspended till next date.

(Atig-Ur-Rehman Wazir) '
Member (E)




©11.10.2021

01.11.2021

None for the appellant present.

Due to General Strike of the Peshawar Bar Assoc1at|on
Adjourned. To come up for prehmmary hearing before the S. B

on 01 11.2021.

(MIAN MUHAMMAD)
MEMBER (E)

Learned counsel for the appellant present.
Arguments of the learned counsel for appeilant, -
pertamtng to apphcabon for early hearing as well as
suspensaon of . impugned order dated 03. 032021 were
heard. - Since the |mpqgned order dated ~03.03.;2021
.stands"suspended in service a‘ppealjof Dr. Tjaz A_Hamd ' ~
(Apeal No. 7035/2021), Dr. Tahir Saced, (appeal No.
7447/2021) and M. Dr. Muhammad Nisar, the principle of .
consiétency demands to. suspend it”in fespect 'ef the .
appellant' till the date fixed. Notice of suspensjon _
application be also issued to the respondents for reply.
To come up for written reply/comments on main éppeal
as well as reply/arguments on suspension apptlcatlon on
the date already fi xed ie13. 12.2021 before D.B,

(Mlan Muhamma d) -
Member(E)




Dr. Rizawan, 7402/2021

' ':f',:,\ -27.09.2021

R e

:u'q__r\'t Dep_os'\ied

r—=—

Learned counsel :fdr the appellanf "p:r-esent. Preliminary arguments
- heard. _ _ | . '

~ Learned counsel for the a‘pbellant argued that vide impugned order
dated 03.03.2021, the appellant v;ras transferred from .22 D.H.Q Hospital
Karak to D.H.Q Hosptial Kohat as Chief District Surgeon against the vacant
post. The said- transfer order was issued on the basis of an enquiry
conducted against one of his junior colleagues. The appellant preferred
departmental appeal to the appellate authority on 02.04.2021 however
the same ‘was not responded within the stipulated statutory period, hente,
the instant service appeal filed in the Service Tribunal on 13.09.2021.
.Learh'e'd“counsel for the appellant was confronted with the question of
limitation. He argued that the same impugned order is being adjuditated
| upon in the Service Tribunal in two similarly placed service appeals of Dr.
Ijaz Ahmad and Dr.MvhdNisar. The impugned order dated 03.03.2021 is
“suspended in those two appeals and the case is-now fixed for regular
hea‘rin‘g before the D.B during next month. Moreover, the limitation does
not run in the case where® -~ the impugned order is already suspended. To

strengthen his argu’mehts he relied on 2019 SCMR 1004. ‘
Points raised need consideration. The appea! is provisionally
admitted to regular hearing, subject to all just and legal objections -
including limitation. The appellant is directed to debosit security and.
process fee within 10 days. Thereafter, notices be issued to the

Fes respondents for submission of written reply/comments in office within 10

o Process

days after receipf of notices, pc_)sitively. If the written reply/comments are

.....

not submitted within the stipulated time or extension of time is not

(Mian Muhammad)
Member(E)




Form- A

FORM OF ORDER SHEET
Court of
Case No.- 7”6 2’—1 /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings :
1 2 3
1 13/09/2021 The appeal of Dr. Rizwan Ahmad presented today by Mr.
Hidayatullah Khattak Advocate may be entered in the Institution Register
and put up to the Worthy Chairm:,an for proper ordar please.
P ol 1O
REGISTRAR
This case is entrusted to S. Bench for preliminary hearing to be put

up there on. 77&_9%2 )_/j .




KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

CHECK LIST
: (\_) & - Rdg o %\’Worsus wf"/ ¢
........... Appellant veeoree....RESPONdeENts
S CONTENT l el et YES | NO
NO 1N
1. | This petition has been presented by: 11 Advocate Court v
2. | Whether Counsel/Appellant/Respondent/Deponent have signed the requisite documents? N
3. | Whether appeal is within time? . N
4. | Whether the enactment under which the appeal is filed mentioned? N
5| Whether the enactment under which the appeal is filed is correct? v
6. | Whether affidavit is appended? N
7 [ Whether affidavit is duly attested by competent Oath Commissioner? \
8. | Whether appeal/annexures are properly paged? v
9. | Whether certificate regarding fiing any earlier appeal on the subject, furnished? N
10. | Whether annexures are legible” N
11. | Whether annexures are aftested?
12. | Whether copies of annexures are readable/clear? N
13. | Whether copy of appeal is delivered to AG/DAG? v
14 Whether Power of Attorney of the Counsel engaged is attested and signed by|
petitioner/appeliant/respondents? y
15. | Whether numbers of referred cases given are correct? N
16. | Whether appeal contains cutting/overwriting? x
17 Whether list of books has been provided at the end of the appeal? v
18. | Whether case relate to this court? N
19. | Whether requisite number of spare copies attached? N
20. | Whether complete spare copy is filed in separate file cover? N
21, | Whether addresses of parties given are complete? N
22. | Whether index filed? N
23. | Whether index is correct? v
24. | Whether Security and Process Fee deposited? On
25| Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 Rule 11, notice along |
with copy of appeal and annexures has been sent t respondents? On
. 26. | Whether copies of comments/reply/rejoinder submitted? On (v
P 27. | Whether copies of comments/replylrejoinder provided to opposite  party? On

‘It is certified that formalities/documentation as reqyired in the above table have.been fulfiled.”
‘ ' Name:- 47, LAM{[ o
Signature:- {i_{; ‘g@%%
Dated:- e O~ !
S

/ ’ {
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! BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /2021
Dr. Rizwan ANMAd....c.eiviiieiiiiiiiieeiciniene, Appellant
VERSUS
Govt. of Khyber Pakhtunkhwa through Chief Secretary,
Secretariat, Peshawar & others................... Respondents
INDEX
51 Description of Documents Annex Pa;qes
1. |Service Appeal with affidavit [ — 1)
2. | Application for suspension alongwith
Affidavit [}y
3. | Application for condonation
alongwith Affidavit e —\@
. 4. | Addresses of parties e
5. | Copy of the impugned order dated A
03.03.2021 AR
6. | Copy of Reprenstationdld 2/4/202¢ B loj.ag
7. | Copies of lettert £A8/30n, 875/», C |av-ay
8. | Copy of letter dly 9/),,;, D XS
9. | (Copy of letter iy /// 87»14 E gg,
10. | Wakalatnama

Appell/
Hléoyﬁb\moh Khattak

Dated 10.09.2021 Advoco're High Court
Cell No.0300-9357757

Through
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BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA

 SERVICE TRIBUNAL, PESHAWAR -

Khyher Pakhtukhwa
- Service Tribunal

— L o

‘Service Appeal No.m 2021 ”@“Mj‘ |

~ Dr. Rizwan Ahmad Son of Sanat Khan
Chief District Surgeon (BPS-20),
D.H.Q Hospital, KaraK...........cceveeveennenen.......Appellant

1)

VERSUS

Govt. of Khyber Pakhtunkhwa Thfough Chief

- Secretary, Civil Secretariat, Peshawar

2)
3

iledto-day

\3\-0\3‘70”’)

Govt. of Khyber Pakhtunkhwa through Secretary
Health Department, Civil Secretariat, Peshawar

Director General Health  Services, Health
‘Department, Govt. of Khyber Pakhtunkhwa main

Warsak Road, Peshawar ................... Respondents

APPEAL U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT,
1974 READ WITH ALL OTHER LAW
ENABLING JURISDICTION OF THIS HON'BLE -
TRIBUNAL UNDER ARTICLE 212 OF THE
" CONSTITUTION OF  PAKISTAN, TO
WITHDRAW/CANCEL THE IMPUGNED -
TRANSFER ORDER OF THE APPELLANT




DATED 03.03.2021 AND BE ALLOWED TO
CONTINUE HIS SERVICE AS CHIEF DISTRICT
SURGEON (BPS-20) AT DHQ HOSPITAL
KARAK | |

Prayer in Appeal

On acéepionce of this service appeal,
the impugned iransfer posting order

dated 03.03.2021 upto the extent of

- appellant may please be cancelled and

the appellant be allowed to continue his
services as Chief District Surgeon at DHQ
Karak.

Any other relief, this Hon'ble Tribunal

“which deems fit and appropriate tha

may also be awarded in favour of the

oppellant_

Respecifullv Sheweth:-

1.

Th‘o’r: the appellant joined the Health’
Dlepor’rmen’r of ‘Khyber Pok’h’furjkhwd |
Government in the year 1999 as Médicol
Offi'ce__r BPS-17 after proper Selection Process

| cndsubseque:nﬂy promoted as Chief District




Surgeon BPS-20 and presently performing his |

duties as Such at DHQ/ &=z .Karak.

That appellant had, and has been performing
his duties quite.diligently and utmost devotion
and dedicaﬁdn and have no complaint from

any quarterd 2l olele -

That an inquiry ogoins’r one of the our junior

colleague was conducted and on the
recommendation of that inquiry appellant
alongwith é other specialist doctors were

transferred on 03.03.2021. (Copy of the

impugned order dated 03.03.2021 is attached

as annexure “A").

That regarding this appellant prefefred a
Reprenstation before the respondent No.1 but
without any fruitful response. >(Copy of

Reprenstation is attached as annexure “B”).

That meanwhile , Medical Superintendent DHQ
Hospital Karak sent a letter beoring
No.766/Admn/DHQ/KK/20 dated 08.03.2021

and also MS Kohat submitted lefféf Hbearin‘g




No.1059/DHQ hospital dated 06.03.2021 for the

retention of the both the surgeons at their

respective place of postings. '(Copies of letter

are attached as annexure “C").

That apart from ’rhig, appellant submitted an
explanation letter through Diary 'No.] 1757
dated 13.08.:’2021 Health Depqﬁmen’r for the
revisiting the impugﬁed drder dated 03.05.2021
upto the extent of appelant and DR
Muhammad Nasir. (Copy of letter is attached

as annexure “D").

Thd’r now all of sudden on 11.08.202]
respondent No.3 through a Ie’r’ref heoring
No.SOH-32/HD/3-5/2020 issued explanation
letter to appellant. (Copy ,of letter is o’r’rdched

as annexure “E”).

That hovin_g no other adeqgtue and efficacious

remedy, approaches this Hoh'ble»TribuncI inter

O!id, on the following ground against the
impugned order dated 03.03.2021 and
explanation letter No.11.08..2021 on foliOwing

grounds:




GROUNDS:

A.

That the impugned transfer order dated
03.03.2021 passed by the respondents are
patently illegal, ogdins’r facts and evidence
available on file, hence liable to be reserved

and set asideand Cb«meﬁw/‘

That the appellant has been pUnish&d@ for
wrong act of one of the Junior Surgeon and the
inquiry committee never os'so‘cio’red appellant
in the proceedings, there is no complaint
against the appellant till date and punishment

of the appellant for an ‘6ffence which he has

-not committed is against law, justice equity

and procedure, hence the impugned order is

liable to be cancelled.

That the law recognizes no punishment in form
of a transfer, which is what, has been done with

the appellant.

‘That the fact of the matteris that the appeliant

did no erng and he is still being made to suffer
that also through the novel mode transfer. As
transfer cannot be i,n_fl_icted as a punishment.

The travesty of justice ‘in._’r.he_.in‘_,s,_.tgn’_r case is that




the post of the appellant from which he has
been transferred is left to be vacant. How can
the same be allowed to be kept vacant to the
defrime'n’r of the appellant is something which

the appellant is not privy to. However, it is worth

mentioning that it is the bounden duty of the .

Government  functionaries to act in
accordance with law and ensure that no

violation of the law takes plocé.

That the posting to . Kohat is clearly
unprecedented as the appellant is made to be

work away from his spouse/family.

That the leaving of the posting at DHQ Hospital

vacant through the transfer of the appellant is

in itself against public interest for the people of |

karak.

That the principles of natural justice and that of -

the law, rules and policy dictates and Fequire
that the appellant be allowed to work ‘as the

Chief District Surgeon DHQ Hospital karak.

That the appellant is an aggrieved person |

within the meaning of Article 212 of the




consfifutionsof the Islamic republic of Pakistan,

1973,

That the fundomeh_’r‘ol rights of the appellant
have been vidlated in relation to Article 4,8, 9,
18 and 25 of the Constitution of.’rhe Islamic
republic of Pakistan, 1973, the sqid rights follow
out of the terms and conditions -of services of
the appellant and this Hon'bie Tribunal being
the custodian of the rights of Civil Servants d_s
enshrined in the Civil Servants Act, the rules
made thereunder as well as the protection
afforded by the Constitution of Islamic republic
of Pakistan, 1973 is why the appellant seeks the
redress of their grievances and to bring to an
end the ordeal the Appellant is going through
due to the illegal, unlawful and ynjust acts and

‘inaction of the respondents.

Tho"r the law does .not recognize transfer as a
punishment. This is concept alien to the Civil
Servant Act, 1974, the rules made thereunder.
Therefore  transferring pefitioner as @

punishment is illegal.




That the Appellant has been discriminated

- under the law. The said devio’rion and negation

is unwdrron’red and not recognized by the law.

- That the righ’rs‘ of the Appellant are secured

under arficle-8 and the entirety of Part-Il of the
Constitution of the Islamic republic of Pakistan,
and its redress fall solely within the ambit of
Article 212 of the Constitution of the Islamic

republic of Pakistan, 1973.

That the Appellant have not been treated in
occordonc.e with law, and their right secured
and guaranteed under law and Constitution

have been violated.

That the Appellant has suffered for no fault of
their own and the entire premise of the case is
based on the illegality of the respondents to

the complete detriment of the Appellant.

That ’rhe‘devia’rion from seftled law and
adopting the novell p.'rin'ci:ples» of “inclusion”
which aren't recognized by the Constitution
law nér the service law of the country is clearly
in disregard of the law and the dictums of the

Hon'ble Superior Courts of Pakistan.




That the respondeﬁ’fs cannot be dllowed
under the law to pass any illegal order, Qs
valuable rights of the Appellants are involved,
which are gudron’reed under the Constitution

of Islamic republic of P'akis’fon, 1973.

That the decisions of the provincial
government by ’rrohsferring the appellant by
order dated 03.03.2021 is illegal, unlawful and

without lawful authority.

That the order dated 03.03.2021 and
explanation letter dated 11.08.2017 vindictive
.ond violoﬁvé upon the rights of the appellants

and is liable to be stuck down.

That in similar nature Service Appedl

No.7035/2021 titled Dr. Ejoz Amijad, fransfer
o/; 3/3/>-027 o o |

order‘has been suspended and fixed for on

13.12.20021.

That any d’rher grounds will be raised at ’rhé

time of arguments with the bermission-o_f this

Hon'ble Court.




It is, therefore most humbly prayed that on
acceptance of this service _oppeol; this
Hon'ble Court may graciously be pleased to
withdraw/cancelled the transfer orders of the -
appellant dated 03.03.2021and he be allowed
to continue his seNices as the Chief Surgeon at
DHQ Hospital Karak and also struck down the
expldno’rion letter dated 11.08.2621 of the

respondent No.3

Any other relief which deemed fit and
appropriate in the circumstances of the case

may also be passed in favour of the appellant.

b
Hidayatullah Khattak

Dated 10.09.2021 : Advocate High Court

Through




BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. /2021

Dr. Rizwan Ahmad.................. e reeereeeaeaenaas Appellant

| | VERSUS | |

Govt. of Khyber Pakhtunkhwa through Chief Secré’rory,

Secretariat, Peshawar & others................... Respondents
AFFIDAVIT

|, Dr. Rizwan Ahmad Son of Sanat Khan Chief District
Surgeon (BPS-20), D.H.'Q Hospital, Karak, do heréby
solemlnly.ofﬁrm and declare 6n oath that the contents of
- the accompanying Service Appeal are true and correct
to the best of my knowledge and belief and nothing has

been concealed from this Hon'ble Court.

Identified by:- | DEPONENT.

-\ o o Pﬂ&’: Ahwa of

Hidayatullah Khattak
Advocate High Court




12

BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

C.M No. /2021
In - .
Service Appeal No. /2021
Dr. Rizwan ANmMaAd....c.cooviviiiiiiiiiiiiiecieene, Appellant
VERSUS "
Govt. of Khyber Pakhtunkhwa ’rhrough Chief Secretary,
Secretariat, Peshawar & others...................Respondents

APPLICATION FOR SUSPENDING THE
. 3A3 202 )

impugned transfer order dated AND THE
RESPONDENTS MAY ALSO BE RESTRAINED
FROM TAKING ANY KIND OF ADVERSE
ACTION AGAINST THE APPELLANT, TILL THE
FINAL DISPOSAL OF THE MAIN SERVICE

APPEAL. -._

Respectfully Sheweth:

1. That the titled Service Appeal is being filed before
this Hon'ble Tribunal in which no date of heoring

is fixed.

2. That the grounds of main dp.peol may be

considered as integral part of This‘opplicoﬁon.
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That the balance of convenience also lies in

favour of the appellant.

That the appellant has a good prima facie case
and all the three in_gredien’rs are in favour of the

appellant.

That the appellant has been punishment for
wrong act of one of the Junior Surgeon and the -
inquiry corﬁmi’r’ree never ossbcicn‘ed appellant in
the proceedings thereis no complcﬁn’r against the
oppelloﬁ’r til date and punishment of the
appellant for an .offence’which he ‘hos not
commifted is against law, justice equity cnd
procedure, hence the impugned order is liable to

" be cancelled.

That if ’rh_e operation of the impugned Notification
No.SOH-1({HD)3-5/2020 dated 03.03.2021 not
suspended then the appellant would suffer

ireparable loss.

That any other ground will any will be raised at the
. fime of arguments with the prior permission of this

Hon'ble Court.



1t is, therefore, most humbly prayed that by
- accepting this opplic’:d’rion,"fhe inferim relief as
prayed for in the instdn’r oppli'cqﬂon mdy kihdly

be passed in favour of the appellant against ’r‘he"‘ |

respondents o % Q/]/]/W .

Appell
Through

- o Hldayatu ah Z)/\Hok'
Dated 10.09.2021 - Advocate High Court
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BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

CMNo____ /2021

In
Service Appeal No._ /2021
Dr. Rizwan Ahmad........... ST e ..Appellant
'VERSUS
Govt. of Khyber Pakhtunkhwa through Chief Secretary,
Secretariat, Peshawar & others................... Respondents
AFEIDAVIT

|, Dr. Rjzwoh Ahmad Son of Sanat Khan Chief District
Surgeon (BPS-20), D.H.Q Hospital, Karak, do hereby
solemnly affirm and declare on oath that the contenfts of
the accompdnying Application are frue and correct to

the best of my knowledge and belief and nothing has

i

DEPONENT

been concealed from this Hon_'ble Court.

Identified by:-

e
Hidayatvilah Khattak

Advocate High Court
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EFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

C.M No. /2021

In

Service Appeal No. /2021

Dr. Rizwan Ahmad............. e Appeliant
VERSUS

Govt. of Khyber Pakhtunkhwa through Chief Secretary,

Secretariat, Peshawar & others................... Respondents

APPLICATION FOR CONDONATION OF
DELAY IN FILING THE INSTANT SERVICE
" APPEAL. o

Respectfully Sheweth:

1. That the captioned appeal is filed before this-
Honourable Court, in which no date of hearing has

yet to be fixed.

2. That the grounds of the occomponyihg appedal

may be read as integral part of this appeal.

3. That the delay, if any, in filing of instant appedl, is
neither intentional nor deliberate but due to the

reason that the ‘réspondem‘ gave assurance not

leave charge at DHQ Karakfo. OWWW«{/ o
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That duefgovid-w positive oppellqnt also did not

~ filed appeal pilhne fame_

That valuable rights of the appellant are involved,
the same would be defeated, if the delay in flllng

of the petition is not condoned.

That 'even' otherwise law tilts in favour of

odjudicoﬁon on .rheri’r rather than on technicalities.

it is, therefore, most humbly prayed that on

acceptance of this application, the delay, if any, in
filing the obove titted appeal may kindly be

condoned in the interest of justice.

Appellon’r/

Hidayc?wlloh Khattak

Through

Dated 10.09.2021 | Advocate High Court
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 ldentified by:-

~ BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR

C.M No. /2021
In

Service Appeoi No._ /2021

Dr. Rizwan ARMAd....c..eeeeieeeiiieeeinannn. eeeeaens Appellant
VERSUS

| Govt. of Khyber Pakhtunkhwa through Chief Secretary,

Secretariat, Peshawar & others................... Respondents

- ’ AFFIDAVIT |
I, Dr. Rizwan Ahmad Son of Sanat Khan Chief District
Surgeon (BPS-20), D.H.Q Hospital, Karak, do hereby

solemnly affirm and declare on oath that the contents of

’}he accompanying Application are true ‘ohd correct to

the best of my knowledge and belief and nothing has

n %

DEPONENT

been concealed from this Hon'ble Court.

Hid&%‘ﬁﬁh Khattak - 8 -

Advocate High Court

ATTESTED
NOTARY PUBLIC




/Y

 APPELLANT:

19

BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appéal No. /2021
Dr. RIZWAN ANMAG.ceeeeeeeeeeciieeeeeeieeee e, Appellant

| VERSUS o .
Govt. of Khyber Pakhtunkhwa through Chief Secretary,
Secretariat, Peshawar & others................... Respondents

ADDRESSES OF PARTIES

Dr. Rizwan Ahmad Son of Sanat Khan
Chief District Surgeon (BPS- 20)
D.H.Q Hospltol Karak

RESPONDE E NT S . ‘
1}  Govt. of Khyber Pokh’runkhwo through Chief
Secretary, Civil Secretariat, Peshawar

2) Govt. of Khyber Pakhtunkhwa through Secretary
Health Department, Civil Secretariat, Peshawar

3) Director General Health Services, Health
Department, Govt. of Khyber Pakhtunkhwa mcun
Worsok Road, Peshawar %‘ :

Appelldnt

R |
Hidayatullah Khattak

Dated 10.09.2021 - -~ Advocate High Court

* Through




NOTIFICATION

SOH-1/HD/3-5/2020

Tk

LIS e AW
GOVERNMENT OF KHYBER PAKHTUNKHWA
‘ HEALTH DEPARTMENT

LD

Belter Copy

Dated Peshawar, the 3" March, 2021

of the following doctors, in the best public interest, with immediate effect.

The Competent Authority is pleased to order posting/transfer

Endst: of even No. & date

Copy forwarded to:

1.
2.

ok

S 0N

S# | NAME & DESIGNATION OF | FROM TO REMARKSS
DOCTOR '

1. Dr. Rizwan Ahmad Chief District | DHQ  Hospital | DHQ  Hospital | Against the
Surgeon (BS-20) DHQ Hospital | Karak Koat as Chief | vacant post
Karak District Surgeon

2. Dr. Jamit Anwar Senior District | DHQ  Hospital | City Hospital | Against . the
Surgeon (BS-19) DHQ Karak Karak Lakki Marwat as | vacant post

Senior  District
Specialist
3V Dr. Tahir Saeed District Surgeon | THQ  Hospital | THQ  Hospital, | Against the
z (BS-18) THQ Postal Banda Daud | Banda Daud | Lakki Marwat as | vacant post
.| Shah Shah District Surgeon
4./ Dr. ljaz Ahmad District Specialist | Cat “C" Hospital | DHQ  Hospital | Against the
~ Surgery (BS-18) at Cat “C” | Karak Chitral vacant post
| Hospital Karak - '

5. Dr. Muhammad Nisar Chief | DHQ Hospital | DHQ  Hospital | Against the

/ District Surgeon (BS-20) DHQ | Karak Karak as Chief | place of Dr
Hospital Kohat District Rizwan

Specialist (BS-| -
20)

6. Dr. Abdul Waheed Jan Senior | City Hospital | City Postal Lakki | Against the
District Specialist (BS-19) City | Lakki Marwat Marwat place of Dr Jamil
Hospital Lakki Marwat ' Anwar

7. Dr. Arshad Aziz District Surgeon | THQ  Hospital | THQ  Hospital | Against the

- 1 (BS-18) THQ Hospital Lakki | Lakki Marwat Lakki Marwat place of Dr Tahir
Marwat ' Saeed
Sd/-

Secretary to Govt. of Khyber Pakhtunkhwa
Health Department

The Accountant General, Khyber Pakhtunkhwa.
The Director General Health Services Khyber Pakhtunkhwa.
The Medical Superintendent/Incharge DHQ, Postal, Kohat, Karak Banda Daud

Shah & Lakki Marwat

District Account Officer, Kohat, Karak, Lakki Marwat
The Medical Superintendent City Hospital, Peshawar
Deputy Director IT, with the request to upload the instant Notification in the official
website of Health Department, Govt. of Khyber Pakhtunkhwa
P.S to Secretary Health Govt. of Khyber Pakhtunkhwa

PA to the Deputy Secretary (E) Health Department

Doctors concerned
Master File.

[

Sd/-

Section Officer (E-l) |
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!
To

Subject:

The Worthy Secretary Health,
Government of Khyber Pakhtunkhwa

Civil Secretariat, Peshawar

APPEAL FOR_ SETTING ASIDE TRANSFER ORDERS DATED
03.03.2021; WHEREBY THE APPELLANT HAS BEEN
TRANSFERRED FROM DHQ HOSPITAL KARAK TO KOHAT

. * That the appellant joined the Health Department of

Khyber Pakhtunkhwa Government after proper

c_ompeﬂﬁVe selection process. The recent most posting

of the appellant was as Chief District Surgeon BS-20 DHQ

Postal Karak.

; That. the appellant has been performing his duties quite

diligently and with utmost dedication since his initial

appointment.

That the appellant has been transferred vide transfer
orders dated 03-03-2021 of the Government of Khyber
Pakhtunkhwa  Health Department.  This(_iransfer was

bosed- on an inquiry, the report of which is ye’r_ to be

shared with the appellant. The -said transfer of the

 appellant this is quite clearly being made in form of a

punishment and not in the public interest. Copy of the
transfer order dated 03-03-2021 is-enclosed.

That the law recognizes no punishment in form of @

transfer, which is what has been done with the appellant.

e




" Dated 02.04.2021

That the fact of the matter is that the appellant did no

wrong, and he is still being made fo suffer that also

through the novel mode of transfer. As transfer cannot

be inflicted as a punisnment. The travesty of justice in the
instant case is that the post of the appellant from which
he has been transferred is left to be vacant. How can the
same be allowed to be kept vacant to the detriment of
the appellant is something which the appellant isn't privy

to.

That the leaving of the posting at DHQ Hospital vacant
through the transfer of the appellant is in itself against

public interest for the people of Karak.

That the principles of natural justice dnd that of the law,

rules and policy dictates and require that the appellant

" be allowed to work as the District Surgeon at Cat “C"

Hospital Karak. Where his spouse is also curre'n’rly

A performance her duties al diligently and with dedication.

It is ’fherefore most humbly prayed that on the

acceptance of this Appeal may it please your good self

to so kindly withdraw the transfer orders of the Appeliant -

dated 03.03.2021 and he be dllowed to continue hi
services as the Chief District Surgeon (BS-20) Hospital

Karak

Yours MWL”Y ;

Dr. Rizwan Ahmad
Chief District Surgeon
DHQ Hospital

N8 egTED
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oFFIGH or THil
MIDICAL SUPEMN TeHnent

¢ S aPITAL KDA KOHAT
01460 u Acnmo 10 DHO Hosp

Datnd Vonn! mo Z, pAmr 2020

To-

The Secretary Haalth

Govarnment of Khyber Pakhtunkiwa

Pashawnf
SUBJECT - TRANSF UHAMMAD _NA | r,oN p3:29
Kemorandum

Reterence to the Govt of Khybar Pakhtunkhwn Notfication NO. BOH-UHOG-

£72020 datod JII2021.

| have the honout o sata that Or. Muhammad Hasir Chief Distnict 8
20 has been transicrred (o OHQ Hospital Karak. The hoapiial agministravon js ant
from the senvices of above namad docior and thera is no compiaint eithar from public of
aameustration He Is provicing services round the clock to tha ncedy patients and his atutude
s mech pobia with the patients. His tasidency is situated in the arm langth of hospitat an the
od cafled him for any amergancy.
ng haalth servica delivery 1o antire

pcclaf st BP3-
sty sausiod
trom

nospaal admirssiration uncomphcat
community ¢! tho ¥ohat

Tnis hospital is providi
Drvision, which is spread, to Kumram. Orakza!. Karak ond H

angu Distncls as well as cozering

passing neafty DHO Hospital

some area of Punjab. Beside the catchment ared the highway is

Kohat and ths nospttal received casualties everyday from there.
Therefore, it is requested to please approach the competent authofity 1o retain

the services of D7, M.,nynmtinsk Chiet Distnict Spaciahist BPS-20 in the best interest ¢f
: 7/

- U M

tAadical Supenntend
DHQ Taaching Hosp: 1a! OA Y.orm
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= & ) OFFICE OF THE MEDICAL SUPERINTENDEM?
T 4 DISTRICT HEADQUARTERS HOSPITAL KARAK
- "-‘-.3.\) 45“ .
. ' No. 7146 J/Admn/DHQ/KK/20
' Date o /a2 / 2021
Email: Address ; dhghkarak@gmail.com
To ... -

_ " T TheSecretary Health,
" . Govtof Khyber Pakhtunkhwa,
" Peshawar

Subject: RETENSION OF DR RIZWAN AHMED (CHIEF SURGEON BS-20) AT DHQ
| .

HOSPITAL KARAK '

I b L

Reference to the Govt of Khyber Pakhtunkhwa Secretary Health Notification no. SOH-

~ 1/HD/3-5/2020dated 03-03-2021

itis submitted that Dr Rizwan Ahmed (BS-20) posted at this hospital as Chief Surgical
Specialist is performing his duties absolutely as per the desired standards and according
to the job description. Dr Rizwan has established the surgical unit and putting in his
best. The hospital Administration is fully confident and satisfied by the efficiency being

putin bifﬁe'éaid doctor specially his response to 24/7 emergency services for the public
of this.far fiing area of District Karak.

«» Keeping in vTéwi'the geographical structure of the district spread over 3000 plus sq/kms,

"ﬁffw i
MEDICAL sup RINTENDENT |

District Headquarters Hospital Karak<

. A Akﬁsﬁﬁ ; .

NAvd

§
|
}
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To: The Secretary Hephth g::w “%f 183
Govefﬂm@n‘ of Khvbﬂr | & l 2
Peshowar Pakhtunkhwa U AN LEPAR TN NY

. Subjeact: EXPLAINATION NON-.iMPLIMET
RN OF FOSTING /TRANSFLANQTIEICATION -
NQ,SQH-1/HD/3.5/2020 DATED 3% MARCH, 2021 | ;") |

Reference |ledlth depantinent .
Following facts are submiucdl:}t:-c;*:::: :?3;‘;’:‘;1? :{Zmoto dricd 11 Avgust 2021

i g:::?fq".m upan my lr.ans_fc’r te DHQH Kohnt, the undersigned put in ¢ffoe to Tetch the
d .};asg l;:fnrgmg this Injudicious/pre maiure posting but astanishingly it was reveated that
D g n denc on administeative grounds in context of one Inquiry conducted againsgt
| r. EJnz (Surgeon BPS-18) of another hospitel for commiding negligence.

nstead awarding some penalty/punishment to Dr. Ejaz . | was innsferred to DHQ
Hospital Kohat versus Dr Nasir. " '

2. I(.us astonishing to submit that an inguiry conducted against one district Surgeon (Dr.
Ejaz (Surgeon BPS-18) of another hospital has not at all any link with me and even i
inquiry officer has made any contact in any aspeot and fully unawure of neither the
negligence contmitied by that very doctor hor having any knowledge of such proceedings

but being injudiciously posted out,

3. Subsequently both Dr Nasir (BP§-20) DHQ Hospita) Kohst and mysall submitted
sepacate appeals 1o the Hon: Seerctary Health for revisiting the postings of both the senlor
ofTicess (Copies attached).

4. Oup the basis of better efficiency index and maintalning high standard of health services
efficiency by both the Chief Surgeons, MS DHQ Hospital Karak and MS DHQ Haospital
Kohat nlso submitted their conceens and recommendation for reversing the posting of
both the seniar officers, (Copy stiached).

5. On.9™ March 2021 in & highly level mecting chaired by Hon: Minster for Health also
priended by Dr Farooq Jameel(Additional Secretary Health -KP), Dr Amir Affag (Deputy
Secretary Health-KP) where this posting of both the Chief Surgeon Dr Nasir(BPS-20) ,

-20) DHQ Hospital Karak was discussed in i

DHQ Hospital Kohat & Dr Rizwan (B?S 2 .
ic;{gth?and.icrmcd this posting &s discrimination and also principally agreed to reverse the Vs

i ?"t‘:?tr:::: %%ZI MS DHQ Hospital Karek in a meeting with hon: Secretary Healih in |
Ily discussed the same pasting/transfer of both the chief surgeons for =
reversing the order and Hon: Secretary Heslth then and there instructed Dr Amir Affag o

. - (Deputy Secrelary Health-KP) telephonically to issue cancellntion order to the effect,
7. Agsin the undersigned personally visited Health Secretnriat however Secretary Health |

due to his official commitments and then got sn opportunity to
his offiee 8 -KP) 0 as 10 clarify the matter

“6. On 0
' his office persona

. . T was'away o .

T el J I(Additionat Sccretary Health

| E:::;.l:fl C’?a??:?fo:nmc:icr(cguding the principal decision to stay ot the same place-of duty i

‘ (DHY pru::c\;zgtgd (o please revisit i.!?.fctcncc and subject posting for-.
it g9

In view of above it i

and also providing peacefu

[] »
4

[ —
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=NI"OF'KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT |

SOH-]/HD/3-5/2020
Dated Pesh: the 11 August, 2021

To

Dr. Rizwan Ahmad,

Chief District Surgeon (BPS-20),
DHQ Hospital Karak.

SUBJECT:- EXPLANATION FOR NON-IMPLEMENTATION OF POSTING /
TRANSFER _NOTIFICATION NO.SOH-/HDI3.5/2020 DATED
3" MARCH, 2021 A

———————— Ve,

| am directed to refer to the subject noted above and say thal
you were transfer from DHQ Hospital Karak 1o DHQ Hospital Kohat vide this
department Notification with the approval of the Competent Authority (Chief
Minister, Khyber Pakhtunkhwa) under admnistrative grounds. However, you

are blatantly failed to obey the said lawful orders remain

ed same place of
posting.

The above omission and commission of in subordination on your
pant constitutes the act of misconduct and the

terms of the Khyber
Pakhtunkhwa Civil Servants (E&D), 2011,

You are once again directed o immediately relinquish your
charge and move to the new station. You are funther directed as o why
disciplinary proceedings may not be initiated against you under the rules ibid.

Section Officer E.|

Ednst: No and date even
'———L——._______

Copy forwarded to the :-

Director General Health Services, Khyber Pakhtunkhwa, Peshawar,
MS, DHQ Hospital Karak

MS DHQ Hospital Kohat
Oistrict Accounts Officer, District Karak / Kohat.
PS to the Secretary Health Khyber Pakhtunkhwa Peshawar, Peshawar.

PS to the Special Secrelary (E&A) Gowt. of Khyber Pakhtunkhwa
Health Department

PA to Deputy Secretary (Estab), H
Master file :

QOB LON

ith Department, Peshawar

@~

' A
TE‘D ) ,s'eci't’ion Officer €. - i

oo A
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fvx BEFORE THE LEARNED SERVICE TRIBUNAL KHYBER
' PAKHTUNKHWA PESHAWAR

CMNo.___ /202 L
In Re: -
Appeal No. 7402/2021

T owhnn

;i':’{f

‘Dr Rizwan Ahmad................. eeeereeererenerierananens Appellant
o VERSUS |
DG Health & others.......... reereen veeesrereranans Respondents
INDEX |
S.No Description of Documents Annex | Pages
1. | Application for early hearing 12
2. | Affidavit - 3
3. |Copy  of Appeal No. 7402/2021 A 4-5
| along with Order '
4. |Copy of Appeal No. 7412/2021 B 6-7
" | along with Order '
S. |Copy of Appeal No. 7035/2021 C 8-10
along with Order : .
6. | Wakalat Nama : ’ ’ //

Appellant
Through

dvocgate, High Court




' BEFORE THE LEARNED SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR
CM No. /2021
In Re:

‘Appeal No. 7402/2021

Dr Rizwan Ahmad...... cersecesretesnns ceeeserrcens ceeescnns ..Appellant

| VERSUS
DG Health & others........ cesesensesssssesasesasane Respondents

APPLICATION FOR EARLY HEARING
?‘“‘ “ ra Wy '\'\3 QMW“-OW
WK e evont \J\\

Respectfullv Sheweth:

1. That the above titled Appeal is pending adjudication o
e = o

7)o 20>

before this Honourable Court which is fixed for
13.12.2021.

2. That the learned single Member Bench admitted the

QW* \,\,Q \pnjq‘b""— A captioned service Appeal into regular heanng but

S \\\te ’)/O(V\ without pass1ng any order on the suspension
' Apphcatlon on 27.09.2021.

1mpugned order dated 03.03.2021 has already been

|
B |
3. - That as discussed by the Hon’ble Member, the
suspended in the serv1ce Appeal Nos.

a. SA No. 7035-P/2021; titled EJaz Ahmed Vs DG
" Health & others, dated 19.07.2021 -

b. SA No. 7412-P/2012, Dr Nasir Ahmad Vs DG

© Health & others , dated 22. €)9 2021

dust1ce and equlty demands J:hat the same rehef shall

be granted to the present Apphcant / appellant
R



%

That  according to the reported judgment of Supreme :
Court as 2009 SCMR 1004 the present Apphcant /

Appellant is also entitled for the same relief.

. That in similar nature cases already suspension order

“had been issued by this Hon’ble Tribunal and the

Appellant is also entitled for the same rehef

That all fundamental rights of appellant has been

badly violated in the case subjudice.

That belng sanguine about the success of Appeal it is

requested the case may be posted for early date.

That there is no legal bar on acceptance of this

' apphcat1on
It is, therefore, most humbly prayed that on
acceptance of this application, the above titled

. Service ‘Appeal may kindly be fixed for an early

date as soon as possible.

’f‘hrough
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BEFORETHEIEARNEDSERVKEYHUBUNALKHYBER
PAKHTUN KHWA, PESHAWAR

CMNo. __ - /2021

. In Re:

~ Appeal No. 74022021

- Dr Rizwan Ahmad ........ ;...Appellant o

S VERSUS |

DG Health & others......... ......... ++......Respondents -
AFFIDAVIT:

It is stated on oath that the contents of the instant.

: Appllcatlon are true and correct to the best of my knowledge ~

-and belief and nothing has been kept concealed from thlS

w /u'&w'

DEPON ENT

Hon’ble Court




 BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKFWA,
: SERVICE TRIBUNAL PESHAWAR DO\

| Ca -' | ltmr}No:El_lf_ .
Servnce Appeol No ; QU 202 N mtedwlL

Dr. Rlzwon Ahmod Son of Sanat Khon
Chief Dls‘mc’r Surgeon (BPS 20), | -
"DHQ Hospl’rcl Korok ...... e ,...;-.-..';.._..'.r._".‘.‘....AppeIIcni‘

",vsg;ush

1) Govt. of Khyber Pakhtunkhwa ’rhrough Chief o
Secre’rory Civil Secre’for:of Peshawor :

?) Gov’r of Khyber Pokh’runkhwo Through Secre’rory ,
- Health Deporfmen’r CIV[I Secretariat, Peshowcr

3) . Director General | Hecl’rh ~ Services, heol’rh
Depor‘rmen’r Gov‘r of Khyber Pokh’runkhwo main
Warsak Road, Peshawar ... e Respginden’rs 3

fledto-day . _ oy
Soraae APPEAL U/S 4 OF THE KHYBER™
13\,,\\%:? - PAKHTUNKHWA SERVICE TRIBUNAL ACT,
o 1974 READ WITH ALL OTHER AW
ENABLING JURISDICTION OF THIS HON' BLE?; :
TRIBUNAL UNDER ARTICLE 212 OF THE}."'
'CONSTITUTION ~ OF  PAKISTAN, ~ TO.
WITHDRAW/CANCEL THE IMPUGNED_,‘~

TRANSFER ORDER 'OF THE APPElLANT:‘:’"




" heard

dated 03 03 2021 the appellant was transferred from D H. Q Hospital )
Karak to D. H Q Hosptlal Kohat as Chlef District Surgeon agarnst the vacant

‘post. The said -transfer order was issued on. the basis of an enquiry - . |

| " conducted against one of h:s junior colleagues The appellant preferred ‘

, departmental appeal to the appellate authority ot 02.04. 2021 however .

: the same was not responded within the stlpulated statutory penod ; hence,

" the instant serviceappeal ﬁled in the Service Tribunal on 713.09;202.1.

| Lear_ned fcounsel"fo‘r- the appellant was confronted 'w'rth. th_e::-question of -

limitation. He argued that the same,irnpugned order is being adjudicated

"~ upon in the Service. Tribunal in two “s'.imilarly' placed . service appeals of Dr,
I]az Ahmad and Dr.M#dNisar. The impugned order dated 03.03.2021 is ‘
suspended in those two appeals and the case is now fixed for regular
hearing before the D.B during next month. Moreover the limitation does |
not run in. the case where . the [impugned order is already suspended To :
strengthen his arguments he relied on 2019 SCMR 1004. _

Pornts raised need consideration. The appeal is provrsmnally

admitted to regular hearing,” subJect to. aII ]USt and legal objections

" including limitation. The appellant is. directed to deposit’ security and
process fee within 10 .days. Ther_eafter, notices be rssued to the.
respondents for submission of written'reply/comments in off" ice within 10

d,ays after rece:pt of notices, positively. If the written reply/comments are
~not submrtted W|thrn the stipulated time or extension of tlme is not

sought, the.office shall Smelt the file with a report of non- comphance

File to come up for- arguments on 13.12.202% before the D. B g
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E LT Service Appeal No~ 74/ 2’ /2021 asa%som
4 S “ T NY-_g.2a

Muhammad Nas1r S/o Muhammad Tah1r (late) Surgicalrl

‘erpec1ahst DHQ Teachmg Hospltal KDA Kohat " -
: ' ' ceerennins Appellant |

VERSUS7

. :,Govt of Khyber Pakhtunkhwa through Chief Secretary, |

Civil Secretarlat Khyber Pakhtunkhwa Peshawar

The Health Department. Govt  of 'KPK ‘through

| Secretary Health, * Civil .S'ecre'ta"riat,— ~->Khyber :

Pakhutnkhwa Peshayvar

Director General Health Serv1ces Government of

‘~‘Khyber Pakhtunkhwa Dlrectorate Health Peshawar

.......... Respondents

ey -
) )'zw// SERVICE APPEAL UNDER SEC’I‘ION 4 OF_

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

ACT 1974 READ WITH ALL OTHERS LAW

'ENABLING JURISDICTION OF THIS HON’BLE’

TRIBUNAL UNDER ARTICLE 212 OF THE

CONSTITUTION OF THE ISLAMIC REPUBLIC OF

PAKISTAN 1973, AGAINST THE IMPUGNED

| ORDER DATED 03.03.2021, WHEREBY THE

APPELLANT- WAS TRANSFERRED FROM DHO

'HOSPITAL KOHAT TO DHQ HOSPITAL KAR.AK

AS CHIEF DISTRIC'F‘ SPECIALIST (BS-QO)

Cq

rtrf‘ed to be ture copy .

, i'*a
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22 09 2021

© are not submrtted within the strpulated trme

Counsel for the appellant present Prellm $

heald

: Lertmed copy of Se:vrce Appeal l\lo 70 5/21 titled Dr EJaz

Ahmad Vs.. Government of Khyber Pakhtunkhwa and others o

3 'alongwrth copy of order dated 19.07. 2021 have been annexed

with the appeal The order as |mpugned in the present appeal has

also been challenged by aforenamed Dr EJaz Let this appeal be .

- heard on ments by the DB alongwrth the sard appeal. The =

appellant is directed to deposrt securrty and process fee wrthrn 10
days Thereafter notlces be issued to the respondents For
‘ ,subm|ssron of wrrtten reply/comments in ofﬂce wrthsn 10 days ofi

. the recelpt of notrces posrtrvely If the’ wrltten reply/comments -

H

or extensron of time

is not sought through written appllcatlon wrth sufficient cause,

‘the office is directed to submit the file w‘lth,, a report of non-

‘, -compliamce. File to come up for a-rguments on 12.10.2021 before

the D.B.

An appllcatron has been submrtted alongwrth memorandum

of appeal for suspend:ng the operatlon of |mpugned transfer

'_ order dated 03.03. ")021 and restrarnrng the respondents from

' takmg any adverse action agamst the appellant till the final

drsposal of, the main servrce appeal. Notice of; the application be

given to the respondents. The o‘peration of lnip‘ugned order dated

‘. 03.03. 2021 to the extent of appellant shall remarn suspended till-

date rrxed
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IN THE :
HONOURABLE KHYBER PAI(HTUNKHWA S

S Tha T  TRIBUNAL
| PESHAWAR
' A - e -‘.'ll__ E u‘vn.g'l'i\buﬂl'\!‘]'
' Appeal N0’7———~—4ﬂ5 §2021 . \ D-.nry Nq»._é_82’7

m;;a_%é%d' ; L__ ?“_492'] '
Dr. E]az Ahmed District Surgeon Cat “C” Hosp1tal Karak '

Appellant

Versus

1. The Government of Khyber Pakhtunkhwa,
Through Chief Secretary to the Government of Khyber Pakhtunkhwa,

Peshawar

'2. The Health Department Govemment of Khyber Pakhtunkhwa, -

through Secretary to the Government of Khyber Pakhtunkhwa, Health
- Department, Civil Secretariat Peshawar. .

3. Director General, '
© Health Services, Health Departrnent Government of Khybe1 Pakhtunkhwa
~ L e Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA Sevice
Tohunial - ACT. 1974 READ WITH ALL QTHERS LAW ENABLING
JURISDICTION OF THIS HONORABLE TRIBUNAL UNDER ARTICLE 212
OF THE CONSTITUTION OF THE ISLAMIC REPUBLIC OF PAKISTAN,
‘1973, TO WITHDRAW THE TRANSFER ORDERS QF THE.APPELLANT
DATED 03-03-2021 AND HE BE ALLOWED TO .CONTINUE HIS
" SERVICES AS THE DISTRICT SURGEON AT THE CAT “C” HOSPITAL
ALONGSIDE HIS SPOUSE. - \

'l-

~ Cemjsg.a
BESPECTFULLY ngBMITTED, TSRS he tupg COpy
The Appellant most earnestly request to submlt as under
. . .. o I\J
BRIE FAC s e e 1:-’@“”““”“
FFACTS: pos I
. o Peshawae g

*

1. That the Petitioner ]01ned the Health Department of Khyber Pakhturikhwa
Government in the year 2003as Medical Officer (BS- 17) after proper
competitive selection process. Subsequently the pet1tloner was appointed

ssgw . "as District Specialist Surgery (BS-18) on the recommendations of the then

siStray NWEP Public Service Commission. The Tecent most ‘posting of the
0 7 G) j‘)g") / Petitioner was as District Surgeon at Cat “C” hospital Karak.”
Copy of the Initial Appointment Orders are Annex-A.
- Copy of the Orders as DSS (BS-18) are Annex-A/1.
Copy of the orders as SMO (BS-18) are_Anrl_ex-A/Z.

. That the appellant has been performing his duties quite dlllgently and w1th
utmost dedication since his initial appomtment

Regmtr

/3] N7

3. That the appellant attained his MBBS degree in the year 1996 and got
- qualification of FCPS surgery in the year 2002, needless’to mention




'11.08.2021 T Appellant present through counsel

Kablr Ullah Khattak learned Add:tional Advocate ‘»

} respondents present

ent was, nw'ade:on behalf of appellant;

ments on 1> /12 2. /2021 before

er to the extent of appellant

A Reduest for adj_oufnrn
granted. To- come up for argu
D.B. The operation of impugned ord

shall remain suspended till next date.

(Rozina Rehman) Chaifhan—
- Member ) .

Certiffed to be ture copy

Oafc nl M oo :,:', ORI ] . ' ' lN}LR
‘ L I ORI ‘5/ u"{.ﬂ Ki.gl' - cukhtunkhiwva
CNpet o, ' - Service Tribunx,

: _ o Peshawar

t . "éé‘//‘ _
; =y ~
\ ‘ /_ -
;}m V 4771 'é. L7 :

. Cid »__.__.é/(.nu/f)%_b.__‘-




49.07.2021 T - A‘Appe'ua‘ht present throuéh r:ounsei'.
Prehmlnary arguments heard Record perused

The appellant has rmpugned the order dated 03 03 2021
fwhereby he has been transferred from the Category-C Hosprtal
" Karak - ‘to D.H.Q Hosprtal Chltral agalnst ‘the: vacant post.
, Sub]ect to all just and iegal objections mc!udmg limitation, this |
' Aappeal is admltted to regular hearing. The appeilant is dlrected
to deposit securrty and process fee within 10 days Thereafter,
- notices be ISSUEC] to. the respondents for submtsswn of written
.' reply/comments in office within 10 days after recerpt of notlces

‘ posrtavely If the wrrtten repty/comments are not submltted
within the stlpuiated tlme the office shall submrt the file with a
report of non- compllance Fite to come- up.- for arguments on

// / /2021 before D. B

An apphcatlon has been' submitfgd alongwith the

memorandum of appeal seeking ad interim’. rehef for suspension

‘.}.".'-‘t“

Renadtied apphcatlon be given to the respondents for the same date as.

RED Pt ate) e
GeuniR Process | ‘S " already fixed. The operation of- |mpugned order to the extent of

. "__ f’]\ e ,appenant shall remain suspended tlli next date. ;.',

.- - -
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of the lmpugned order to the extent of appeHant Notice of the '
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BEFORE THE HON

S e e A
R s

ORABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 7402 OF 2021

© Dr. Rizwan Ahmad .....ccococoeeeiieviiiesciniiivinn e eieeeineee i de e e een. . Appellant

Versus

Govt. of Khyber Pakhtunkhwa and othes................ e e ——— Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

Respectfullv Sheweth:

PRELIMINARY OBJECTIONS:-

1. That the Appellant ilas got neither cause of action nor did locus standi to file the instant
Appeal. o |

2. That the Appellant has filed the instant appeal just to pressurize the respondents.

3. That the instant Appeal is against the prevailing Law and Rules. |

4. That the Appeal is not maintainable in its present form.

5. That the Appellant has filed the instant Appeal with mala-fide intention, hence liable to

be dismissed. o

6. That the Appeal is badly time l?arred.

7. That the Honourable Tribunal has no Jurisdiction to adjudicate upon the matter.

8. That the instant appeal is bad for mis-joinder of imnecessary and non-joinder of - |

; necessary parties. '

9, The impugned transfer Notification has been issued in éccordénce with Section 10 of tﬁc
Khyber Pakhtunkhwa Civil Servant Act 1973,

FACTS

Pertains to record.
Subject to proof. )
Incorrect. The appellant was transferred vide notification dated 03.03.2021 as the- |
appellant being a Civil Servant is liable to be transferred by the competent authority
from one post to other as the same comes with in terms and conditions of his service.
Therefore, he was rightly transferred by the competent authority under section 10 of |
the Khyber Pakhtunkhwa Civil Servant Act 1973, | -
Pertains to record. | -

As per Para-3 above.




-

-

A.

Pertains to record.
Pertains to record. o
Incorrect. The appéllant B_eiﬁg a m'erribér‘ (;f provincial cadre post is liable to b.e. posted

anywhere by the competent authority within the province or even outside of the -

province or cadre.

- GROUNDS:

Incorrect. The impugned notification dated 03.03.2021 is in accordance with Iaw- rules
and principal of natural justice hence, liable to be maintained. The appellant is not an * -

aggrieved person as he has no right to be posted at the place of his choice.

Incorrect. The Competent Authority has been empowered by Section-10 of the Civil
Servant Act 1973 to utilize services of a Civil Servant by posting him against any i)ost
even outside his cadre. The appellant has not been penalized as transfer comes with in-

terms and conditions of services.

o

Incorrect. It is further to clarify that the impugned notification dated 03.03.2021 has been

issued in accordance with law in the public interest. It is worth to mention that transfer

and posting comes within terms and conditions of service therefore, the appellant has

been transferred as per his terms and condition. He has not been awarded any

punishment.

Incorrect. The Competent Authority has been empowered by Section-10 of the Civil
Servant Act 1973 to utilize services of a Civil Servant by posting him agéinst any pos{_
even outside his cadre. The appellant has not been penalized as transfer comes with in

terms and conditions of services,

Incorrect. The appellant Has not been discriminated rather treated in accordance with law .-
and rules. It is worth mentioning that the Apex Court in a recent judgment reported is .
2021 SCMR 1064 held that transfer of an employee / public servant fell within the |
ambient of “terms and conditions” of service, which included transfer and posting.
Transfer and posting was part of sérvice and it was for the authority to determine where

services of any staff member were required.
Incorrect. The impugned notification dated 03.03.2021 has been issued in public interest:

As per Para-E above.

As per Paras above.

Incorrect, already replied in pafas above.
As per paras above.

Incorrect. The appellant has been treated in accordance with law and rules.




PR,
- 3oL

f

L. As per Paras above.
M. = As per Paras above.
N. As per paras above.
0. Incorrect. As per Para-A above.
P. Incorrect. As per Para-A above.
Q.. Incorrect. As per Para-A above.
R. Incorrect. Act of the replying respondents is in accordance with law and rules.
T. Legal however the respondents also seek permission of this honorable tribunal to adduée

other grounds during final hearing, ' '
PRAY:

It is therefore requested that the appeal of the appellant may kindly be dismissed with - - -
cost.

e
Secretary Ith Department '
Khyber Pakhtunkhwa . =
Respondent No-1&2

AFFIDAVIT:

It is hereby stated on oath that contents of paralwise comments is correct to best of

knowledge and believe and nothing has been concealed frokn this Hon’ble Court/Tribunal.

A




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHA WAR |
SERVICE APPEAL NO 7402 OF 2021

Dr. Rizwan Ahmad A Appellant

‘Govt. of Khyber Pakhtunkhwa and others...........c..cc.0eeervvreenneenn.... Respondents - = .

Versus

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

Respectfully Sheweth:

PRELIMINARY OBJECTIONS:-

1. - That the Appellant has got neither cause of action nor did locus standi o file the virisAt'ciht'_‘."
Appeal. ' | , |
2. That the Appellant has filed the instant appeal just to pressurize the respondents
3. That the instant Appeal is against the prevailing Law and Rules
4, That the Appeal is not maintainable in its present form. . .
S. That the Appellant has filed the instant Appeal with mala-ﬁde intention, hence li able to
be dismissed.
6. That the Appeal is badly time barred. :
7. That the Honhurable Tribunal has no Jurisdiction to adjudicate upon the mﬁfter _
That the instant appeal is bad for mls-Jomder of unnecessary and non-Jomier of
) necessary partics.
- 9. The impugned transfer Notification hws been issued in accordance with Sectlon 1( of the.
) " Khyber Pakhtunkhwa C1v1l ‘Servant Act 1973.
FACTS
Pertains to record.
Subject to proof. IR
Incorrect. The appellant was transferred 'vide notification dated 03.03.2021 ; aé-':t_hé‘-:' H

appellant being a Civil Servant is liable to be transferred by the competent authority

from one post to other as the same comes with in terms and conditions of his sérvice

Therefore, he was rightly transferred by the competent authority under section 10 of .

the Khyber. Pakhtunkhwa Civil Servant Act 1973.
Pertains to record.

As per Para-3 above.




- Pertains to record.

Pertains to record.

»_; "".‘ ,«g ‘) ‘- . . .
Incorrect. The appellanit being ; a member of provmcral cadre post is hable to be posted .

anywhere by the competent authority within the provmce or even outside of tie

province or cadre.

GROUNDS:
A. Incorrect. The impugned notification dated 03.03. 2021 is m accordance with law rul

[

and principal of natural justice hence, lxable to be maintained, The appellant is not.«n

aggrieved person as he has no right to be posted at the place of his ch01ce

Incorrect, The Competent Authonty has been empowered by Section-10 of the Civii
~ Servant Act 1973 to utilize services of a Civil Servant by posting him against any po',r- L

even outside his cadre. The appellant has not been penalized as transfer comes with i Hu :

terms and conditions of services:

Incon‘ect It is further to clarify that the impugned notification dated 03.03.2021 has beel _
issued in aecordance with law in the public interest. It is worth tv mention that tranofe”_

and postmg comes within terms and conditions of service there*‘ore the appellant hes ..

been transferred as per his terms and condition. He has not been awarded -an':
punishment, '

Incorrect. The Comp‘tent Authority-has been empowered by Sectlon-IO of the Civi -
Servant Act 1973 to ufilize services of a Civil Servant by pcsting: him against any pos:.

even outside his cadrz. The appellant has not been penalrzed as tiansfer comes with ir.

terms and conditions of services, -

Incorrect. The appellant has not been discriminated rather treated in accordance with law , : :
and rules. It is worth mentioning that the Apex Court in a recent _;udgment reported ig o
2021 SCMR 1064 held that transfer of an employee / public servant fell within the.f:, -
ambient of “terms and conditions” of service, which included transfer and postmg .
Transfer and posting was part of serv1ce and it was for the authonty to determine wheref -

- serwces of any staff member were required.

Incorrect: The impugned notification dated 03 03.2021 has been 1ssued in pubhc mterest

As per l" ara-E above.

As per Paras above

Incorrect, already repli~d in paras above

As per paras above

Incorrect. The appellan: has been trzated in accordance with law and rulés.

e o

e e+
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" 'As per ?érgs above. -

* As per Paras above.

ik
{
ik
|
[
¢
!

it

As per paras above. T S B T SR

Incorrect. As pér Pé:a-_A above. : :

Incorrect. As per Para-A aboj-/‘e._‘ ‘

‘Incorrect. As per Para—A abbve;

Incorrect. Act of the replymg respondents is in accordance w1th law and rules

Legal however the respondents also seek permission of this honorable tnbunal to aclduce" ) L
other grounds during final hearing.

PRAY:

1t is therefore requested that the appeal of the appellant may kindly be dismi"ssed‘ with : !
cost. : - : R o !

~ Secretary Ith Department P
Khyber Pakhtunkhwa - - - .. - b
Respondent No-1&2 . R :

AFFIDAVIT:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR
C.M No. /2021
In
S.ANo.7402/2021
Dr. Rizwan Ahmad................................. Appellant
VERSUS
DG Health & others........ ........................ Respondents

INDFEX

ESH. B3 B -ZDéscription of Documents e 7. 2.2["Annext s Pages ik
1. | Application & affidavit ‘ 1-3
2. | Copies of the Memo of Appeal & Order| “A” 4-14

dated 27.09.2021

Copies of Service Appeal alongwith Orders | “B” 15-19
dated 19.07.2021 and 22.09.2021

Hidayatullahk Khattak

’: ) ' 6 Advocate
4

High Court, Peshawar
Cell No: 0300-9357757

— Dated: _/_ /2021




BEFORE THE SERVICES TRIBUNAL PESHAWAR

CM No. /2021 Kiyhor Palihin® =

Scervice Traaagand

- IN ’ . Diary N().-'Lgéi&:

SA Appeal No.7402/2021 %z ;
Dated o -

Dr. Rizwan'Ahmad .............coooiiiiiiiiiii e, Appellant
DG Health & Others..... ........c.cccovvviiiiiiiivn.i ... Respondents

APPLICATION FOR ISSUANCE OF
SUSPENSION ORDER = AGAINST
IMPUGNED ORDERS DATED 03.03.2021
TILL THE FINAL DISPOSAL/
ADJUDICATION OF THE CAPTIONED
APPEAL. o ‘ |

Respectfully Sheweth;

1) That the captioned service appeal was fixed for preliminary hearing/
arguments on 27.09.2021 main service appeal as well as suspension
of the impugned Order dated 03.03.2021.

2) That the learned Single Member Bench admitted the captioned
service appeal into regular hearing but without.passing any .order on
the suspension application on 27.09.2021. (Copies of the Memo of
appeal and Order dated 27.09.2021 are attached as Annexure A).

3) That Appellant/ Applicants seeks the suspension of the impugned -

Order dated 03.03.2021 on the following grounds:-

GROUNDS:




a. That the non speaking order regarding suspension is against law,
facts and procedure hence needs.adjudication on this point of

suspension.

b. That as discussed by the Hon’ble Learned Member, the
impugned Order dated 03.03.2021 has already been suspended in

the services appeal Nos
i. SA No.7035-P/2021
Titled Ejaz Ahmed....VS... _DG Health & others
A Déted {4 —-0]-26321
.ii. S.A No.7412-P/2012 .
 Dr. Nasic Ahmad ....VS.... DG Health & Others
Dated 22.09.2021

Justice and equity demands that the same relief shall be
granted to the present applicant/ appellant. (Attested Copies are

attached as Annexure B).

c. That according to reported judgment of Supreme Court as 2009
SCMR 1004 the present appellant/ applicant is also entitled for

the same relief.

d. That all the four essential ingredients are also in favour of the

appellant/ applicants i.e.
i. Prima facie case
ii. Sanguine of its success
iii. Balance of convenience

iv. & Irreparable loss.

e. That there is no legal bar for granting of the suspension of the
impugned Order dated 03.03.2021.




It is, therefore, respectfully prayed that on acceptance of this

application, the impugned order dated 03.03.2021 upto the extent of
appellant may please be suspended till the final disposal of the

captioned appeal.

Applicants/ Appellants

Through

Hidayatuliah Khattak

- Advocate High Court.
Peshawar.

AFFIDAVIT

I, do hereby affirm and declare on oath that the contents of the
Application :are true and correct tothe best of my knowledge and. belief

and nothing has been concealed fromthis Hon’ble Court.

0 ' DEPONENT
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BEFORE THE WORTHY CHAIRMAN KHYBER PAKHTUNKHWA |
' SERVICE TRIBUNAL, PESHAWAR '

U ) . Khyber Fokhtokivwa
: Serviee Tribunal

Chref Drsr‘rrcr Surgeon (BPS-20), S
D.H.Q Hospital, Karak.......... e,

VERSUS
1)  Govt. of Knyber Pakhtunkhwa ‘rhrough Chief
Secretary, Civil Secrer‘oriar Peshowcrr oo |

2)  Govt. of Khyber Pokh’runkhwo Through Secrerory
Heol’rh Depor’rmen’r Civil Secre’rono‘r Peshawar

3) Director ‘Generdl Health services;" Health
Department, Govt. of Khyber Pokh’runkhwo main
Warsak Road, Peshawar ............... ,....Respondents -

e APPEAL U/S 4. OF THE KHYBER
13\ g |>-0%)  PAKHTUNKHWA SERVICE TRIBUNAL Act,
1974 READ WITH ALL 'OTHER LAW
ENABLING JURISDICTION OF THIS HON'BLE
TRIBUNAL UNDER ARTICLE 212 OF THE
CONSTITUTION ~ OF  PAKISTAN, TO
WITHDRAW/CANCEL - THE  IMPUGNED
'TRANSFER ORDER OF THE APPELLANT




DATED 03 03.2021 AND BE ALLOWED TO"

- CONTINUE HIS SERVICE AS CHIEF DISTRICT

~ SURGEON (BPS-20) AT DHQ HOSPITALA
" KARAK

} | ‘ Prcryer in Appeal

On cccepiance of this servnce dppeol -

‘ihe lmpugned 1rcnsfer poshng order

" dated 03. 03. 2021 upio the ex’rent of-

appellant may plecse be ccmcelled cmd :
1he cppellont be allowed to conhnue hIS
serwces as Chlef Dlstnc’r Surgeon c:i DHQ |
~Karak. o
Any other relief, this Hon’ble Tribungl.{
'whlch deems flt and approprlate fh@!
| _moy also be awarded in fovour of theg

appellant

1.

Respectfully Sheweth:-

That  the appellant joined The Health
Depdrtmem of . Khyber "Pokhfonkhw‘of
Government m the. year 1999 as Medrcol.
Offlcer BPS-17 offer proper Selechon Process

and subsequenﬂy peroTed as ChlejEIDls’rric,’r




-

| Surgeon BPS 20. ond presenﬂy performmg his

k),

duhes as Such at DHQ orok

That oppel-lonf had, and has beéﬁr‘m pé’ffOrmfng

his duties qui’re diligently and ‘Ufmos’r devo’rioh

‘ ’r

.ond dedlcohon ond have no complom’r from™

- ‘_ony quon‘erké( ééazi

That an inquiry 0goin31‘ one of"rh_.e‘ o"@_;r']unior

colleogue Was -"oondUc’réd “and '*'on the

‘-recommendohon of that mquury oppellonf
Aolongwﬁh 6 o’rher specialist - doc’rors were_
~ transferred  on 0303 2021 (Copy '-‘of the

'lmpugned order dated 03 03 2021 is o’r’roched

as annexure “A").

That 'regording ’rhié‘ oppellon’r pref‘“é'"rred a

, Reprens’ro’non before the responden’r No 1 but -

without any. fruitful response (Copy of'

Reprens’rohon is attached as onnexure “B")

Tho’r meon’whi.le ) Medical 'Super'in’repdéfh’r DHQ

Hospl’rol K'orok' ‘seni ~a  lefter 'f'?peoring

No. 766/Admn/DHQ/KK/20 do’red 08103. 2021

ond also MS Kohon‘ submlﬁed letter: beorlng

crvice 'lrlbu nad '
Peshawar




grounds:

o

No.1059/DHQ hospital dated 06.03.2021 for the

' retention of the both the sUrgeonﬁé:c’r.’rheir

s

A respecﬁve ploé'e of po_‘s_ﬁngs; -(COpie{sgf of letter

are o’r’rdcfhe.d as annexure “C"). N /',

. : ‘:» .
A

That apart -fr"or_h-’rhis, appellant subfr'.irfwi-’r’re'd‘on

B fil‘explonoﬁon letter through Dioryz""‘[;,\!o.1]75‘7 .

dated 13.08.2021 Health Department for the

rev,iéi-’ring fhe impugned order dated 03032021

: MUhomqu Nasi;. (Copy of letter i's';'»?'stc':*‘iﬁoc‘hed

as annexure “D").

That now all of sudden on 71.08.202]
reéponder_i’r No.3-'.’r.hrough a '-leﬁeﬁ} hearing

No.SOH-32/HD/3-5/2020 issued: explanation

- letter to_dppell’dn’f. (Copy:of letter is?_%ﬁoched

as annexure “E").

7

That having no other adeqtue and éf“ﬁ)'ff%icoc‘:ious |

reme'd'y, approaches ’r_his Hon'ble Tri_lifé'nol inter

alia, on the following grdUnd olgiéxins’r the

impugned order dated 03032021 and

~“explanation letter No.11.08..2021 or_j,“é,}fol,lowi‘ng

' £rR - J
Pakinuknwae
ce Tribunagl

Peshawas
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. e,

© GROUNDS:

A,

.

rh'ar; the impugned.'frdnsfer. order dated

'03.03.,202'1 poséed by the re.spo'-ndenf's are

patently lllegdl dgdlnsf focfs ond evidence”

" available on file, hence lldbfe fo be reserved

© and sef 05|deama’ Cbmzef&o/

That fhe_dppelldnf; has been punrshﬁd@ for
wrong act of one of the Junior Surgeogn and the
|nqu1ry commlffee never ossoc:ofed dppellonf
in the proceedrngs; there . 15 no complornf

ogounsf the dppellonf till dofe ond punrshmenf

'of the dppelldnf for an offence WhICh he has

" not commlffed is ogcunsf law, Jusflce equrfy '

and procedure hence the |mpugned order i s

liable to be concelled

Thof the law recognrzes no punlshmenf in form

- ofa fransfer, Wthh is whof has been done with

'fhe oppellonf. ,

: Thdf the fdcf of the matteris that fhe oppellonf

“didno wrong and he is still berng mdde to suffer

that also fhrough the novel mode frdnsfer As

‘fronsfer connof be rnﬂrcfed as @ punrshmenf

. ,The frdvesfy of justice in the instant cose is that

: ATT ESTEI}

p xS
M( ¥ R ::.‘
Fakbtuklhawe  © ©

«hyb n
Service '[ribuansd
, " Peshawar



AR A

2

LA

e A

T A T R T

&
A

q

the post of the appellant from which he has

L ,..b_‘g,a__'en "rron'sf'e'rre'd_isll'e'f"r foibe\_/dccirﬁj)‘é How can

" the same be allowed ’ro b‘e keb’r \)cic"‘:""on’r to the

de’rrlmen’r of the Gppellon’r |s some’rhmg which

- the cppelic:n‘r is no’r privy to. However it is worth
o men’nonmg ’rho’r it is the bounden du’fy of the

'Govemmen’f functionaries fo Slact in

accordance wi*rh..]ow and ensuré that no

violation of the law takes place. -'

That the posting fo Kohat ‘s clecrly

unpreceden’red as the oppellcm’r is. mode to be~. .

work owoy from his spouse/fcmny

That the-le’oving of the posting DHQ &Q Hospital

vocon’r Through the ’rronsfer of the' Gppellon‘r is

in itself against publ:c interest for ’rhe peopie of

: korok

.~ That the prmc1ples of no’furol Jushce Gnd Thc:n‘ of

’rhe lcw rules and policy dlc’rofes ond requ:re

that the oppelicm’r_be-ollowed to WQ!’k as the

C_hfef District Surgeon DHQ Hospital E’Qrdk. "

That the appeliant. is an dggrieVéﬂ@ person

* within the meaning of Arficle 212 of the

o llu: fiwa

i
935&8;;5: s




s

SR

| vc,ons’nfuhen of the Islamic fepubllc of Pokls’fon
1973, | |

‘That the fur'idc'men”rol ri‘gh'fs "o‘f' t"rhe ”er'ipp-ellon’r‘
 have been wolo’red in relohon to Ar’ncle 4,8,9,

18 ond 25 of the Cons’n’ru’rlon of ’rhe Islomlc
- republic of Pakistan, 1973 the SCIId ngh’rs follow
out of the terms ond conditions of serwces of
~ the oppellon’r ond this Hon' ble Tnbunol belng
the custodian of the ngh’rs_of_ _ClVlI_SegyonTs as |
enshrine'dl in the CiviI'-Servo'nTs'-Ac’r‘:‘:’r'he rules
‘made ’rhereunder as well as the pro’rechon
afforded by the Consh’ru’non of Islomlc repubhc
of Pakistan, 1_973 is why the czppellon.tf;_s:eeks the
redress of their grievences and to bnng to an
end the ordeal the Appellom" is goi‘ngiéfhrough_
due to the illegal, unlawful and unjus’r octs ond'

lnoc’rion of ’rhe responden’rs

‘.

Thc:’r the law does no’f recogntze Tronsfer as-.a
pumshmen’r ThlS |s concept alien ‘ro ’rhe Ctvﬂ»
Servant Act, 1974 the rules mode Thereunder
‘ Therefore ’rronsfemng peh’noner as

-punishment is illegal.

ATTESTED
Kyt
Se " tihivwe

mm:,;;{; il




That The Appelldn’f has been dzscnmlndfed

under the |CIW The said- dewd’non dnd negation

is unwcrrdn’red ond not- recogmzed by the law.

That the rtgh’rs of ’fhe Appeildn’r dre secured

under dr’ﬂcle 8 and ’rhe enhre’ry of F’dr'r Il of The

' Consh’ruhon of the Islamic repubhc of Pdkls’rdn
A'dnd its redress fall solely WIThIh fhe dmb|’r of

.Ar’rlcle 2]2 of the. Cons’m‘u’non of ’rhe Isldmlc

‘ republxc of Pdkis’rdn 1973.

P
..!”
o

. That the Appelldn’f hdve nof been ‘fred’red ln

dccorddnce wn’rh law, and ’rhelr ngh’r secured

and guordn’reed under !dw dnd Cons’nfu’rlon

have been v:oldfed

That the. Appelldm‘ has suffered for no fdul’r of |
| ’rhelr own ond The entire premlse of ‘rhe cose is

based on ’(he iilegdh’ry of the responden’rs to

the comple’re de’mmen’r of the Appelldm‘

That the dewdhon from se’rﬂed Idw dnd,

adopting the novel pnnaples of “1nclu5|on”

WhICh aren't recognlzed by fhe Conshfuhon

©law nor the serwce law of the coun’rry |s cledrly

in dlsregdrd of ’rhe law: and the dlc‘rums of the

Hon ble Supenor Coun‘s of Pdk:s’rdn "; TTESTEDR

. INFR
er Pakhe,,
«Serwce Tri

eshawa‘s'




D

Tho’r "rh'e ‘ responden’rs conno‘r be oIIowed

“under ’rhe law to pass ony |Ilegol order as

' 'voluoble rrgh’rs of the Appel!on’rs are mvolved

WhICh are guorom‘eed under ’rhe Cons’rl’ruhon

of Islomrc republlc of Pokrs‘ron 1973.

That the - decrsrons of the provrncrol
governmen’f by transferring the oppel!on’r by
order do’red 03.03. 2021 is rllegol Unlowful and

wr’rhou‘r lawful ou’rhon’ry

- That  the order do?ed 03032021 and

expldno‘rron Ie’r’rer do’red 11 08 2017 vrndlchve
and vrolo’rrve upon the rrgh’rs of fhe oppellon’rs

and is liable to be. s’ruck down

+

That . in  similar nature Servrce Appedl

No0.7035/2021 titled Dr. Ejoz Aijld '-’"ffronsfer
ﬁ/ 3/3/>03

order as been suspended and frxed for on

13 12.20021

That any other grounds will be raised - at the
time of arguments with the permission-of this

Hon'ble Court

A TED

ER
- Khyber Pakhn, Khwa
Service Tribunal
Peshaway




.\;—ﬁ . .
o) @ |

s, ’rherefore mos’r humbly proyed ’rhc:f on

accep’ronc:e of ’rh!s serwce oppecﬂ Thls -
Hon' ble Court- may groc:ously be pleased to |
wnfhdraw/conceﬂed ’rhe transfer orders of the
oppeuom dated 03.03.2021and he be: ollowed )

to conhnue his services ds the Chief Surgeon at

DHQ Hospn‘ol Korok cmd olso struck down the

explono’non letter do’red 11 08. 2021 of The"

| responden’r No.3

Any o’rher rellef WhiCh deemed fit and -

‘oppropno’re in the circumstances of ’rhe case

1

moy also be possed in fovour of the oppellonf

Q }W

Appeildh//

g

Through

¥ 543
e LR,

e

. o | Hldcyb:llloh thﬂak
Dated 10.09.2021 ~ Advocate ngh'_?(;_:our‘r
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Dr. erawan, 7402/ 2021

- .2-7.‘09.\2021 o Learned counsel for the appellant present. Prellmlnary argu e{n«
~ . heard. C e S s

_ Learned counsel for the appellant argued that vrde rmpugned order
'dated 03.03.2021, the appellant was- transferred from . D.H. Q Hosprtal :
Karak to D.H. Q Hosptlal Kohat as Chref Drstrlct Surgeon agarnst the vacant
.- post. The sard ‘transfer order was issued on the basis of an enquiry.
"'conducted against one of his junior colleagues The appellant preferred
departmental appeal to the appellate authority on 02 04. 2021 however
_the same was not responded within the strpulated statutory perlod hence,
the instant service ‘appeal- ﬁled in the Service Trrbunal on’ 13 09.2021. |
_Learned counsel’ for the appellant was confronted wrth the questlon of
limitation. He argued that the same impugned order is belng adjudicated
' upon in the Service Tribunal in two similarly pIaced servrce appeals of Dr.
Tjaz Ahmad and Dr.MehdNisar. The impugned order dated 03 03.2021 is
suspended in those two appeals and the case is now- ﬁxed;for regular
hearrng before the D.B durrng next month. Moreover, the Ilmrtatron does
not run in the case where . the impugned order is already suspended ‘To
strengthen his arguments he relied on 2019 SCMR 1004..
Points raised need. consrderatron _The appeal is: provrsronally
~ “admitted to regular hearing, subject to all just and Iegal objections
including limitation. The appeliant is directed to deposrt securrty and
process fee within 10 days Thereafter notices be lssued to the
,respondents for submission of wrltten reply/comments in oft" ice within 10
- o days after receipt of notices, posrt!vely If the written reply/comments are
:1 not - submrtted within the strpulated tlme or extension of tlme is not.
] . sought, the office shall submit the file with a report of non complrance
File to come up for arguments on 13.12. 2022 before the D B A

L

&ate of Presentation of Application 30 S ,?fq’,f '

. , _ (Mran Muhammad)
Number of Worca: 2 *Qp:p : . " Member(E)

Copvin, 7 ' S’Bk i
Urgete - . - e L
Yotabooo . - r o // o
‘Nume &, - 0 - ‘.
Dace of Cams sicetion of Copy_: J0 - ? ry

Date of Delivery of COPY—mmed-2. ?’7’1_ -




i o . . ‘ "IN THE - :
Ll “f"fi?iHONOURABLE KHYBER PAKHTUNKHWAS'
R TRIBUNAL -

fo T e _P,ESHAWAR SR Posha s
. s B s s . s ) _ . . ;Khvlwv i‘a%kghh\%\_ .

- 7 ( o Service ﬁ‘b!&ﬂqﬂ
- Appea'l No. * ﬁ% 2 12021 . ég? 7

B Di; ny Nes.

. N :'m‘ba%@z@z}_
- Dr. Ejaz Ahmed DlStl‘lCt Surgeon Cat “C"Hospltal Karak. - - o
: TRITET. Appellant

T TR

e

' Versus

e T~
-
.
.

1 The Government of Khyber Pakhtunkhwa,

Through Chief Secretary to the Government of Khyber Pakhtunkhwa
-~ Peshawar. _ : , e

~ : !

2. The Health Department Government of Khyber Pakht"unkhwa,
- through Secretary to the Government of Khyber Pakhtunkhwa, Health
. Department, C1v11 Secretauat Peshawzu

3. Director General, :
‘Health Serv1ces, Health Department Government of Khyber Pakhtunkhwa
T e Respondents

- APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA Sexs nce
T#hyunal ~_ACT, 1974 READ WITH ALL OTHERS LAW ENABLING
JURISDICTION OF THIS HONORABLE TRIBUNAL UNDER ARTICLE 212
QF THE CONSTITUTION OF THE-ISLAMIC REPUBLIC OF _PAKISTAN,
1973, TO WITHDRAW THE TRANSFER ORDERS OF THE APPELLANT
DATED_03-03-2021_AND HE BE. ALLOWED TO - CONTINUE: HIS
SERVICES AS THE DISTRICT SURGEON AT THE CAT “c” HOSPITAL

- ALONGSIDE HIS SPQ!!SF

RESPECTFULLY SUBMITTED: | ‘
The Appellant most earnestly request to submit as under:

BRIEF FACTS:

1. That the Petltloner joined the Health Department of Khybel Pakhtun]\hwa
Government in the year 2003as Medical Officer {BS 17) after proper
competitive selection process. Subsequently the petltlonel was appointed

«  as District Specialist Surgery (BS-18) on the recommendations of the then
NWEP - Public Service Commission. The recent most’ posting of the
Petitioner was as: Dlstrzct Surgeon at-Cat “C” hospital Karak.

Copy of the Initial Appointment Orders are Annex-A.
Copy of the Orders as DSS (BS- 18)-are Annex -A/1.

Reﬂmm teed to . ' : Copy of the orders as SMO (BS-18) are Anhex -A/2. B '

and dﬂ»}y

. That the appellant has been performing his duties qulte d1 1gently and with
utmost dedication since his initial appomtment '

. That the appellant attained his MBBS degree in the year 1996 and got -
: qualxﬁcatlon of FCPS surgery. in the year 2002, needless to mentlon 1




- 'Appeila_nt- presen't'throd:gh coonsel.i-

Prel:mrnary arguments heard Record perused

The appellant has |mpugned the order dated 03 03. 2021

' whereby he has been transferred from the Category C Hospltal
- Karak o D.H.Q Hospital Chrtral against ‘the vacant post ‘
Subject to ail just and legal objections mclud:ng I|m1tat|on this

_appeal is admitted to regular. heanng The appeilant is drrected

“to deposit secur[ty and process fee wnthln 10 days. Thereafter,
" notices be issued to the respondents for submrssron of. wrrtten

reply/cor/nments in office W|thzn 10 days after recezpt of notices, -

positively. If the written rep!y/comments aré- hot submitted
within the stipulated time, the office shall subm|t the file with a

‘ report of non- complrance File to come. up. for arguments on

/ / "8’/2021 before D.B.

AR application has -béen submrtted f’alongwrth .the | ‘
- memorandum of appeal seeking ad interim rehef for suspensron, _ »\
of the ampugned order to the extent of appeilant Notice of the - 1
apphcatron be given to the respondents for the same date as ‘
i aiready fixed. The operatlon of lmpugned order to the extent of
e ——appellant shall remain suspended t|I| next date
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Serv1ce Appeal No 717/ 7/ /2021 ‘_ ! L by e N'ﬁ-

Muhammad Nas1r S/o Muhammad Tahlr (late) Surgical_: L |

Specmhst DI—IQ Teachmg Hospltal KDA Kohat

o eereerene Appellant'
VER S US §

1. Govt of Khyber Pakhtunkhwa through Ch1ef Secretary,'
Civil Secretarlat Khyber Pakhtunkhwa Peshawar

I

The Health Departm.ent, Govt of KPK through-
3 Secretary _Health, _‘:Civil Secretarlat ‘ Khyber

f - Pakhutnkhwa Peshawar. | S . | -
; | 3. Director General Heahh Services, Government of '

Khyber Pakhtunkhwa D1rectorate I—Iealth Peshavvar

..‘.-...'....Respondents ]

S 1; ecdto-d@ny
| fruf_&'i'ﬁﬁ/w |
19)9 |2/ SERVICE APPEAL UNDER SECTION 4 OF
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. ACT 1974 READ WITH ALL OTHERS ' LAW
ENABLING JURISDICTION OF THIS HON’BLE |
TRIBUNAL _UNDER ARTICLE 212 OF. THE
L CONSTITUTION OF THE ISLAMIC REPUBLIC OF
L PAKISTAN 1973, AGAINST THE IMPUGNED»
ORDER DATED 03.03.2021, WHEREBY THE
APPELLANT WAS TRANSFERRED FROM DHQ
 HOSPITAL KOHAT TO DHQ HOSPITAL KARAK
AS CHIEF DISTRICT SPECIALIST (BS-20)

' A‘PTESTED

INER

o lnknmkhusb
Service Uribuwoour .

P@\h» Wpe




\Prayer m Appeal

On acceptance of thrs Appeal the Order dated

03.03. 2021 whereby the Respondent No 2 has

1llegally, pre- maturely and agamst the Wedlock /

- ‘Spouse Pollcy 1ssued transfer order of the Appellant L

: V1de wh1ch the Appellant has been transferred from |

the DHQ Hosp1ta Kohat to DHQ Hosprtal Karak .

which is 1llegal unlawful, . against the lawful :

: authority and the same may kmdly be cancelled /

set aside and the Appellant may gracmusly be -

allowed to contmue his serv1ces as Chief Dlstnct
Specmhst at DHQ Kohat..

Res’pectfullv Sheweth .

The Appellant humbly subrmts as under -

That the Appellant is the Law ab1d1ng c1t1zen of N

Pakistan and is entltled for all the rlghts O'uaranteed

by the Constitution of Islamic Repubhc of Pak1sta,n,"

A,

2. That br1eﬂy stated the fact relevant for the purpose

1973 (Copy of the CNIC is attached as Annex.

of this petition are that, Appellant was appomted as

© Medical Officer (BS- 17) in - the

Respondents

Departments and thereafter promoted and now 1S’

serving as Chief D1strlct Surgeon (BS- 20)

smce

than the Appellant was performing: his. duty W1th

fuall devot1on (Copy of Appomtment Order and

Service Card is attached Annex “B”)
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e e i AR T AT T D I

‘ Ce.rtrhefI copy of ‘%ervrce Appeal No 70’*5/21 trtled Dr Ejaz
Ahmad Vs Government of- Khyber Pakhtunkhwa and others
aiongwrth copy of order dated 19 07 2021 have been annexed
with tne appeal The order as. 1mpugned in the present appeal has
also been challenged by aforenamed Dr. ‘Ejaz. Let thrs appeal be’ ’
B heard on merits by the D.B a\ongwrth the éa.d appeal. The
appellant is d:rected to deposrt securrty and procesq fee wrthrn 10
days. Thereafter notrces be |ssued to thet respondents for
submission of written reply/comments in offrce wrthrn 10 days of
the receipt of notrces posrtavely If the wrutten reply/comments‘
e not ¢ Jubmrtted within the stipulated trme or'extensrorw of time -
is not’ sought through wrrtten applrcatron wrth,fsuffrcrent cause,

the office is drrected to- submrt the file wrth @ report of non-

compliancel File to come up for arguments on ! 12 10. 2021 before

the D B
~An applrcatron has been submltted alonlc_;r/vrth memorandum o }
of appeal for suspendrng the operation of rmpugned Lransfer. ‘
order dated 03.03.2021 and restrarnrng the respondents “from
n takrng any adverse action agatnst the appenant till the final -

»  disposal of the main serv'rce appeal. Notrce of the appllcatron be

given to the |espondents The operation of rmpugned order dated

03.03.2021 to’ the extent of appellant sha!l remarn suspended till
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