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BEFORE THE KHYBER PAKHTLINKHWA SE‘I"{VICES\ TRIBUNAL PESHAWAR.

- @ " Service Appeal No. 1129/2014

Date of Institution ... 19.08.2014
Date of Decision ... 17.05.2022

Sajjad Haider S/0 Fagir Mohammad, PST Government Primary
School Aziz Khel, Mattani, Peshawar.
... (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa, through Secretary Education
Khyber Pakhtunkhwa, Peshawar and four others.

(Respondents)
SYED NOMAN ALI BUKHARI,
Advocate --- For appellant.
MR. KABIRULLAH KHATTAK,
Additional Advocate General --- For respondents.
MR. SALAH-UD-DIN --- MEMBER (JUDICIAL)
MS. ROZINA REHMAN --- MEMBER (JUDICIAL)

JUDGMENT:

SALAH-UD-bIN, MEMBER:- Precise facts fo'rming the background

of the instant service appeal are that the ap‘pellant was appointed as

PST in the year 1992 and performed his duty in various schools. The

appellant applied for leave without pay with effect from 01.03.2003 to

12.04.2004, which was allowed. Disciplinary action was taken against

. the appellant on the allegation of willful absencé from duty and he was
removed from service vide impugned order dated 05.03.2014. The

_ZSZ departmehtal appeal of the appellant was not responded within the

statutory period, hence the instant service appeal.

2. Notices were issued to the respondents, who submitted their
comments, wherein they refuted the assertions made b;7 the appellant

in his appeal.

3. Learned counsel for the appellant has contended that the

appellant performed his duty with zeal and zest and is having an




unblemished record of service; that whole of the proceedings were
conducted at the back of the appellant without affording him an

opportunity of pérsfonal hearing .or self defense; that the appellant was

~ admittedly granted leave without pay with effect from 01.03.2003 to

12.04.2004, however it is astonishing that in the impugned removal
order dated 05.03.2014, the appellant has been mentioned as absent
with effect from 19.01.2014; that no regular inquiry was conducted in
the matter and the appellant was wrongly and illegally awarded major
punishment, which is against the norms of natural justice as well as
various judgments of the worthy apex court; that the impugned order
is wrong, illegal and void ab-initio , therefore, the same is liable to be
set-aside. Reliance was placed on 2015 PLC (C.S) 381, 2008 PLC (C.S)
77 and 2007 PLC (C.S) 685.

4. On the other hand, learned Additional Advocate General for
the respondents has contended that the appellant had remained in
willful absence for considerable long period, therefore, departmental
action was taken against him; that all legal and codal formalities as
required under the relevant rules were complied with, however the
apbellant did not attend his duty, therefore, the competent Authority
has rightly removed him from service; that the departmental appeal of
the appellant was time barred, therefore, the service appeal in hand is

not maintainable and is liable to be dismissed on this score alone.

I

5. Arguments of learned counsel for the appellant as well as
learned Additional Advocate General for the respondents have already

been heard and record perused.

6. The appellant has alleged in his appeal that he was granted
leave without pay with effect from 01.03.2‘003 to 12.04.2004. The
aforementioned assertion of the appellant has been admitted as
correct by the respondents in their reply/comments. ‘The appellant was
thus on leave till 12.04.2004, however it is astonishing that in the
absence notice as well as other correspondence, the appellant has .
been shown as absent from duty with effect from 19.01.2004.
Moreover, while going through the impugned order dated 05.03.2014,
it can be observed that the appellant was proceeded against on the
ground of willful absence from duty. Procedure require to be adopted
in case of willful absence from duty of a government servant has been

provided in Rule-9 of Khyber Pakhtunkhwa Government Servants
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(Efficiency & Discipline) Rules, 2011, which is a self contained rule and
also provides the punishment for willful absence. However, while going

through the impugned order dated 05.03.2014, the appellant has been

awarded punishment of removal from service in exercise of power

conferred under Rule-4 (b) (iii) of Khyber Pakhtunkhwa Government
Servants (Efficiency & Discipline) Rules, 2011, which could have been
attracted, had the appellant been proceeded against on the ground of
habitual absence. Furthermore, Rule-9 of Khyber Pakhtunkhwa
Government Servants (Efficiency & Discipline).- Rules, 2011 prescribes
that the absence notice shall be published in at least two leading
newspapers, however in the instant case, the same has been

published only in one newspaper.

7. It is evident from the record that the competent Authbrity had
issued absence hotice to the appellant, which was replied by the
appellant through submission of reply on 26.08.2013. Copy of reply of-
the appellant has been annexed by the respondents alongwith their
comments, which bears Diary No. 2517 dated 26.08.2013 as well as
the signature of DDEO (Male). It is clearly mentioned in reply so
submitted by the~appellant that he made his arrival on 26.08.2013 but
it is astonishing that he was still considered as absent and notice
regarding his absence was published in daily "AAJ” on 19.10.2013 and
he was removed from service vide imp-ugned order dated 05.03.2014.
In these circumstances, the impugned order dated 05.03.2014 passed
by the competent Authority is not sustainable in the eye of law and is

liable to be set-aside.

8. The appellant was removed from service by the competent
Authority vide impugned order dated 05.03.2014, which was

challenged by the appellant through filing of départmental appeal on

12.05.2014, which remained un-responded. The appellant alongwith
his appeal has filed an application for condonation of delay duly
supported by an. affidavit, wherein he has specifically alleged that he
got knowledge of the impugned order on 10.05.2014. The
aforementioned assertion of the appellant has not been rebutted by .
the respondents through filing of any counter affidavit. According to
Rule-3 of Khyber Pakhtunkhwa Civil Servants (Appeal) Ruies, 1986, a
civil servant aggrieved by an order passed or penalty imposed by the

competent Authority relating to the terms and condition of his service
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may, within 30 days from the date of communication of the order to

him, prefer an appeal to the appellate Authority. Nothing is available .
| on the record, which could show that-the impugned order dated
05.03.2014 was communicated to the appellant on any date prior to
10.05.2014, therefdre, the departmental appeal filed by the appellant
was not hit by limitation. |

9. In view of the above discussion, the appeal in hand is allowed
by setting-aside the impugned order and the appellant is reinstated in
service for the purpose of de-novo inquiry with the directions to the
respondents to conduct de-novo inquiry strictly in accordance with the
relevant law/rules within a period of 60 days of receipt of copy of th|s

judgment. Needless to mention that the appellant shall be associated
| with the inquiry proceedings and fair opportunity be provided to him to
defend himself. The issue of back benefits shall be éubject to outcome
of de-novo inquiry. Parties are left to beér their own costs. File be

consigned to the record room.

ANNOUNCED 7
17.05.2022 N A

(SALAH-UD-DIN)
'MEMBER (JUDICIAL)
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ORDER _ Learned counsel for the égpeilant present. Mr. Arshad Alj,

17.05.2022

ADEOQO (Litigation) alongwith Mr. Kabirullah Khattak, Additional
Advocate General for the respondents present. Arguments have
already been heard and record perused.

Vide our detailed judgment of today, separately'placed on

filte, the appeal in hand is allowed by setting-aside the

impugned order and the appellant is reinstated in service for

the purpose of de-novo inquiry with the directions to the
respondenfs to conduct de-novo inquiry strictly in accordance
with the relevant law/rules within a period of 60 days of receipt
of copy of this judgment. Needless to mentioh that the

- appellant shall be associated with the inquiry proceedings and

fair‘opportunity,be' provided to him to defend himself. The issue.
of back benefits shall be subject to outcome of de-novo inquiry.
Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED

17.05.2022

. o~ ) ’ : #‘Z4
(RozZida Rehman) (Salah-Ud-Din)

’r (Judicial) | , Member (Judicial)




16.05.2022 Counsel for the appellant present. Mr. Arshad Ali ADEb
alongwith Mr. Kabir Ullah Khattak learned Additional Advocate

General for the respondents present.

Arguments heard. To come up for order g tomorrow i.e.
17.06.2022 before the D.B . . |
) 7
(Rozina Rehman) (Salah-Ud-Din)
Member (J) Member (J)




04.06;2021 o Appellant present in person.

Muhammad Adeel Butt, Iearned Addrtlonal Advocate
General for respondents present

A j Former requests for adjournment on the'groUnd that' '

 his counsel is not available today; adjou‘rned ‘to
02.09.2021 for arguments before D.B. o

(Rozina Rehman) ‘ Chairman
Member (J) ST
02.09.20}21 -~ Due to summer vacations the case IS adJourned to .. o

13 01.2022 for the same as before.

READER

.13'.01.2022v‘ o Learned counsel for the appellant present. Mr. ’
o Kabirullah Khattak, Addl. AG alongwith Arshad Ali,"
Litigation Officer for respondents present. | '

Learned counsel for the appellant  seeks
adjournment in order to further prepare the brief. Request | R
_is accorded. To come up for arguments before the D. B

on 24. 012022

\(7(t£-ur-Rehman Wazir)

Member(E)

Va




18022021 Appellant with counsel and Mr. Muhammad Rashid,
DDA alongwith Mr. Muhammad Arshad, ADEO' for

respondents present.

In pursuance to the order dated 15.1.2021, the appellant

Yoo
11825,

has deposned cost of Rs. 1000/-. A request for adjoumment is

yet again made today

‘ The appellant was allowed his request for adjournnnent
. 1, on the last date as a last chance that top,against cost of Rs.

1000/-. In the cn'cumstances the request for adJournment is

£ g etlld
wede i The Prea

though allowed but as a last chance. The appellant is burdened

be peik |
~with further cost for Rs. 1000/- tol\p_ay on the next date ; k/

P ok Svnl, off FaN)

etk depsibed R
et st

Adjourned to 26.03.2021 for arguments before D.B:

(Mian Muhamnfad)
Member (E) -

26.03.2021 Appellant in person and Asstt. A.G for the respondents
present. o
The Worthy Chairman is on leave,. therefore, case is
adjourned to 04.06.2021 for hearing before the D.B.

Member(E)
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1'4.12.2020 : Appellant in person and Addl. AG alongwith

15.01.2021

Arshad Ali, Litigation Officer for the respondents

. present.

An application has been submitted. for
adjournment due to illness of learned counsel for the
appellant. :

Being an old matter of the year 2014, we adjdurn
the proceedings but as last chance. To come up for
hearing before the: on 15.01.2021».

(Mian Muhamma% " Chaifman

Member(E)

, Appellant in person and Mr. Muhammad Riaz Khan

Paindakhel, Asstt. AG for the respondents present.

Former yet again requests for adjournment as his
learned counsel has left for étténding a bereavement..
- The appeal was adjourned for today as a last chance.
VRéquést. of appellant is, therefore, allowed but on
pay'm'ent of costs of Rs. 1000/- (Rs. .One thousand only)

by the appellant.

Adjourned to 18.02.2021 for hearing before the D.B.

A —— fe

(Atig-ur-Rehman Wazir) Chairman
Member(E)




14.10.2020

A &

Counsel for petitioner present.

Zara Tajwar learned Deputy District Attorney for

respondents present.

Perusal of record would reveal that Sajjad Haider the
present petitioner filed service appeal U/S 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974 against the

Government  of KhyBer Pakhtunkhwa through Secrétary

Education Khyber Pakhtunkhwa and four others, however, it .

was on 15.10.2019 When his service appeal was dismissed in

default.

Tox

>

Application seeking restoration of appeal was filed on

02.12.2019 stating therein that main service appeal was fixed
for arguments on 15.10.2019 but counsel for petitioner being

not in the knowledge of date of hearing, could not attend the

Tribunal due to generalv strike on 23.09.2019. The case was

posted to 15.10.2019 but neither the petitioner nor his counsel
were in the knowledge of the next date of hearing because the
preceding date had beeh adjourned due to general strike. After
getting knowledge of dismiséai, instant petition was filed. Even
otherWise, law favors adju‘dication on merits and procedural
technicaiities cQuId not be allowed to stand in. the way of

administration of justice. As such, by‘acceptance of the instant

application, appeal stands restored. It be properly registered

and this application stands c'onsigned to the record room, copy

whereof be placed on b’riginal file. To come up for arguments

in the main appeal on 14.12.2020 before D.B. "

(Mian Muhamnmad) (Rozi
Member (E) Mamber, (J)

e

ek R




08.07.2019 Mr. Fayaz Khalil, Advocate present and submitted
' Wakalat Nama of Mr. Hidayatullah, Advocate in favour of the

appellant and seeks adjournment being'ﬁ'eshly engaged. Mr.

Ziaullah, DDA for respondents present. Appellant is al§o

directed to submit member copy of the instant appeal. Case to

come up for arguments on 23.09.2019 before D.B.

Member E @?nber

23.092019 . Due to general stike on the call' of Khyber
Pakhtunkhwa Bar Council learned coudsel fbli the
o . Riay Painda khe
appellant is not in attendance. Mr. Assistant Advocate
“General for the respondents present. Adjourried. To come

up for arguments on 15.10.2019 before D.B. :

(Hussain Shah) | (M. Aminﬁam Kundi)
, Member ' _ Member .
15.10.2019 . None present on behalf of the appellant. Mr. Kabirullah

Khattak, Additional AG for the respondents present. Called for
",severlal times, but no one appeared on behalf of the appellant,

therefore, the instant service appeal is hereby dismissed in default.

File be consigned to the record room.

ANNOUNCED

mh

'Ahmad Hassan) (M. Amin Khan Kundi)
Member - Member

£\




27.12.2018 | Nemo for appellant. Addl. AG for the responderits _

present.

On the last date the matter was adjourned through a _
Reader Nete, therefore, notice to appellant shall be issued for

12.02.2019.

To come up for aguments before the D.B on the

R
. LT

next date.
Member ~ Chairman
12, 02.2019 Appellant in person and Dlstrlct Attorney for the |

t
4.",*“1! b

"‘/respondents present.

Requests  for adjournmenf on account ~ of
‘engage'ment of learned senior counsel fof-the appellaﬂt S
1 before the Honourable High Cj(}urt Adjourned to s
7 25.04.2019 before the D.B. |

Mﬁ)er

‘ - 25.04.2019 - Counsel for the appellant and Addl. AG for the respondents ;
S present. N o
AN Learned counsel for the appellant requests for ad|oummcnl

to turther prepare the brief of instant matter -

Adjourned to 08.07.2019 for arguments before the D.B.”

Member - Ch&g]'




b st

‘.‘1

20.06.2018 | ’ Appellént in persdn and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Appellant seeks
adjournment on the ground that his counsel is not available

today. Granted. To come up for arguments on 06.08.2018
' befor‘e D.B.

N

gt

(Ahmaﬁa—n) - {Muhammad Amin Khan Kundi)
Member Member

: ' A .

06.08.2018 Clerkto counsel for the appellant and Mr. Muhammad Jan, learned
Deputy District Attorney for the respondents present. Clerk to counsel for
the appellant seeks adjournment as counsel for thé appellant is not in
attendance. Adjourned. To come up E}’ arguments on 24.09.2018 before

D.B.

t

(Muhaszn Kundi) ' (Muhay inad Hamid Mughal)

Member Member -

N

oy
LN

24.09.2018" o Appellant in person and Mr. Zia Ullah learned Deputy
District Attorney "present. Appellant seeks adjournment as his
counsel is not in attendance. Adjourned. To come up for
arguments on 06.11'.2018 before D.é

¥
H

S

(Hussain Shah) “(Muhammad Hamid Mughal)
Member Member
‘ L}
06.11.2018 - Due to retirement of Hon’able Chairman, the Tribunal is

defunct. Therefore, the case is adjourned for the same on

27.12.2018 before D.B.
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06.12.2017

09.02.2018

10.04.2018

‘ Appellant in person present. Mr. Muhammad Jan, Deputy gf‘/ '
District Attorney for respondent also present. Appellant submitted
Wakalat Nama of Mr. Fazal 'Haq, Advocate and requested' for
adjournment. Adjourned. To come up for arguments on 09.02.2018
before the D.B.

A

wh™

(Ahmad Hassan) (Muhammad Amin Khan Kundi)
: »Memb.er (E) Member (J)

Clerk of counsel for the appellant and Mr. Muhammad Jan,
Deputy District Attorney for the respondents present. Counsel for the
appellant is not in attendance. Seeks adjournment. To come up for

arguments on 10.04.2018 before the D.B.

Appellant in person and Mr. Ziaullah, DDA for

- respondents present. Appellant seeks adjournment. Adjourned.

To come up for arguments on 20.06.2018 before D.B.

Ve

-~

(Ahmad Hassan) (M. Hamid Mughal)
Member Member
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10:04.2017 ) Anpellant in person present. Mr. Ziaullah, Government Pleader
for respondents also present. Appellant requested for adgoumment that
his counsel is busy in the apex court. Adjourned. To come.up for
arguments on 28.07.2017 before D.B.

(Ahmaﬁ Hassan) (Muhan% in Khan Kundi)

Member - Member

28.07.2017 " None present on behalf of the appellant. Mr. Muhammad
:'Jan, Deputy District Attorney for the respondents present. Notice

be issued to appellant and his counsel for attendance and

m}"/-‘

(Gul Zep Khan) {(Muhammad Hamid MUghaI)

arguments for 06.12.2017 before D.B."

Méphber _Membe_r
7 ‘ o :
0, ' Appellant imgperson present. Nfr Mu}umm Jan, Deputy
- Dt trlct Attorney fMt e;»“ preseni. Appellan submltted

’Famx Mag, Advocate and reques d for

r) come upfor ar ent;; on 09.02.20

i N\
| 4 (Ahmad Hassun} \ uhammad Amin KhanKundji)
{ N Member (5. . Member-(J)
- i, e ' o
s .




22.04.2016

07.09.2016

15.12.2016

s ‘Non‘e for the zipp?e:llant présent. Asst: AG for respondents

present. To come up for arguments on 07.09.2016.

* Member L ‘g ber

Akbar Ali Advocate, counsel for the appellant and Mr.
Muhammad Jan, GP for respondents present. Counsel for
the appellant submittc-;:d' Wakalat Nama and requested for

adjournment. To come up for arguments on

Appel_]ant in person and Assistant AG for the respondents present.

- Appéllant requested for adjournment due to non-availability of his counsel.

A M
. (ASHFAQUE TAJ)
MEMBER




25.05.2015

10.07.2015

29.09.2015 .

Appellant in person and Mr. Khurshid Khan, SO alongWith Addil:
AG for respondents present Wrrtten reply | not submltted 'Requested for

'adjournment To come up for written reply/comments on 10.7.2015 -

before S.B.
Cha>n€n

Counsel for the appéllant, M/S Khurshid Khan, SO and Sa”ad
Halder ADO alongwith Assistant A.G for respondents present Written
reply not submitted. Requested for further adjournment. To come up for

written reply/comments on 3.4 2015.
NLeynber

Appellant in person and Mr. Raham Taj, ADO alongwith Addl: A.G
fortrespondents present. Para-wise comments on behalf of respondents

No. 1, 3, 4 & 5 submitted. Leamed Addi A.G rely on the same on behalf of

VN

respondent No. 2. The appeal is assngned to D.B for rejomder and final

hearing for 22.12.2015.

2 -

.

N

T . CF rman
Appellant in person and Mr. Ziaullah, GP for respondents

present.  Rejoinder  submitted.

en )‘9- {/ ‘ @/é

Member

To come up for farguments
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$’ Read_erI:\Ioté: LA T . - *®
o 26.11.2014 Counsel for the appellant present. Since the Trlbuneill is

!

incomplete, therefore, case is adjourned to 11.02.2015 forf the

same.

4 11-0_2-'20.15 . Appellant with counsel present. Requested for adlou?rnment. !

Adjourned for preliminary hearing to 23.02.2015 before S.B

Chairman’ |

5 | 23.02.2-015 Counsel for the appellant present. Learned . counsel for the
' ' appellant argued that the appellant was servmg as PST in GPSi Aziz Khel |
| Mattani and that vide order dated 5.3.2014 the appellant wals removed .
! " from service on the plea of wilful absence That no inquiry whatsoever
was conducted nor the appellant was associated with the mqunry in-any;
i manners and that the impugned order w&came to the knowledge of
:! appellant on 10.5.2014 whereafter he preferred departmentallappeal on

, 12.5.2014 which remained un-responded and hence the present| appeal on

19.8.2014 after lapse of statutory period of 90 days. l-

The appellant has also submitted application for condonat_ion of

' delay, ot ze W“‘} be %""/{ B !

Points urged need consideration. Admit. Subject to -deposit of

security and process fee within 10 days, notices be issued to .the

N respondents for written reply for 25.5.2015 before S.B.

-

Chairman




" Form- A

i

Date of order

FORM OF ORDER SHEET - . ‘
Court of - | : - o
Case No.___ - 1129/2014
» Order or cher proceedings with signatﬁre of judée 6r Magistrate

1% !irqceedings

1 S \2 3

. 10/09/2014 The appeal of Mr. Sajad Haider resubmitted today by
Mr. Zia-ul-Haq Advocate may be 'enter_ed in the lnstitu:tion ’
register and put up to the Worthy Chairman. for preliminary
“hearing. '

| | |
2 ( > ".? ”30/ This case is entrusted to Primary Bench for/preliminar

7hearingto be put up there on ﬂ Z f-—7/¢—'
. . oNO _ L




The appeal of Mr Sajud Haider son of Fagir Muhammad PST GPS Aziz Khel Mattam Peshawar
A recelved todayi.e. on 19.08.2014 is mcomplete on the followung score whzch is returned to the counsel .

for t_he appell_ant for c_ompletlon and resubmission.within 15 days.

1- Heading of the appeal is incomplete which may be completed. _
2- Copies of charge sheet, statement of allegations, Show cause notice, enquiry report and
: / replies thereto are not attached with the appeal which may be placed on it.
3- Annexures of the appeal may be attested. ‘

.No.#LLs.T, 'V | | -
g

pt_79/ g /2014. L
' : o . o - REGIST
. | SERVICE TRIBU

KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Zia-ul-Hag Adv. Pesh.
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Service Appeal No.H| & ; /2014

- Sajad Haider

..................................................... Appellant
VERSUS
- Govt. of Khyber Pakhtunkhwa, through Secretary
Education KPK, Peshawar and others ................... Respondents
INDEX
"1 S.No. Description of documents. Annexure | Dated
1 L Memo of appeal with affidavit. ' 1-6
2. Application for condonation of 7-8
delay with affidavit .
3. PTC Certificates etc A 9-11
4. - | Pay slips/ pay roll B 12-14
5. Leave sanctioning order C 15
6. Copy of order dated 05.03.2014 D - 16
7. Departmental representation E ' 17
r| 8. Wakalatnama 18
) ' Appelant

Through

Zia-ul-Haq

Advocate Peshawar .
Cell: 0300-5878178

Dated: 19.08.2014
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BEFORE THE KHYBER PAKHUTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

Service Appeal No._] | %ﬂ /2014

‘Sajad Haider S/o Faqir Mohammad
PST Govt. Primary School Aziz Khel,

Mattani, Peshawar.........coovoiiiiiininiiiiiinieniasiennn,

VERSUS

1) Govt. of Khyber Pe{khtunkhwa, through Secretary
Education KPK, Peshawar. |

2) Deputy Commissionér, Peshawar.

3) Executivé District Officer, Elementary and Secondary
Education, Peshawar. o | -

4) District Education Officer (Male) Peshawar.

5) A.D.O Elementary & Secondary Education, Peshawar.

e Respondents

SERVICE APPEAL U/S 4 OF SERVICE

e TRIBUNAL ACT, 1974. 8amat te inpuired olteol
s 512)2em Whagobyy appalad hox ooon Lemovedd Ytom SEIVIQ Aqgiat
°. J) ek agerlact “Riled awm agpeal pn 13lshi Wik e Py wades
A eépectfully Shewefh:- e maveladety Regiod “Q bo A hance fhis

. .- ) %{)?/LO'

Appellant humbly submits as under

1) That appellant has been appointed as P.S.T in 1992 in

as-subsitted to-dag - BPS-7.




)

3)

- 4)

5)

6

7).

- That the appellant has been performing his duties as
“'such at GPS Aziz Khel, Mattam, Peshawar, _ the

appellant had been performmg hls duties with full

devotion, dedication, honesty and having unblemished

record of his service.

That throughout his service record, there has been no

: complalnt of any kind against the appellant from any

corner whatsoever. He enjoyed good reputation among

~his colleagues.

That the appellant due to his bad health condition he

..applied for leave without pay and was granted the same

from 01.03.2008 to 12.04.2004. (Copy attached)

.That in the month of March, 2014 the services of the

: -a‘p-pellant were dispensed with and was ‘removed from
service” vide impugned order dated 05.03.2014, recelved |
“on 10.05. 2014, which is lllegal ‘against law and facts.
(Copy of order dated 05.03.2014 is attached)

- That appellant served departmental appeal upon
R respolndents on 12.05.2014, 'which- remained

'unresponded even after lapse of 90 days (Copy of

Departmental Appeal is attached)

That impugned order of removal dated.05.03.2014 is

'V illegal against law and facts'on following grounds.

GROUNDS.

el ~c.. . s

e w“jﬂm -



o)

Because the impugned order is void ab-initio, illegal,

unlawful, arbitrary and having no legal effects against

the rights of the appellént.

Because the appellaht served department for a long
- period and through out he was kept deprived of his due
right of promotion upgradation and arrear as since his

appointment in 1992 in BPS-7 he was kept on the same

through out malafidely he was not granted graded pay,

Generél upgradation  plus preniature advance
increments on rlﬂmning‘pay. As the appellant had passed
his P.S.T in 1996, hence, he was also entitled for
seniority and graded pay from 1996 and the same had
" not been given to. appellant which _shbws malafidey and
ill will of respoﬁdents and the instant ordervof removal

from service is also illegal.

Because the order dated 05.03.2014 on the face of record

is violative of appellant right.

Because the impugned order has been passed against
the appellant without holding a regular inqﬁiry, as is
‘evident from order dated 05.03.2014, which is violative
to the' principle/ law and dictum laid down by the
august Supreme Court of Pakistan in its various:
judgments reported as:-

i.  2002-SCMR-57

ii.  2001-SCMR-1566

iii.  2000-SCMR-1321

iv.  1994-PLC(CS)-171(FST)
v.  1993-SCMR-603



©

Hence the impugned: order.was passed in violation of
the principle/ law and-dictum laid down by the august

Supreme Court of Pakistan.

Because the impugned order has been passed against

the appellant without issuing any show-cause notice to
~him, while it has been wrongly mentioned in the
‘impugned order that a show cause notice has already

been served upon the appellant, but the fact is that the

appellant never received any show cause notice from
the department so far. The impugned order has been
passed without issuing a show cause notice or without
affording an opportunity of personal hearing which is

mandatory provision of law, hence the impugned order

~ 1s against the principle of natural justice and the dictum

laid down by the apéx cdurt in the judgments reported

as 200/-SCMR-1034 and 1994-SCMR-2232.

Because the appellant was not habitual absentee, hence

~ the impugned order passed against the appellant under

'the Rules are not sustainable as the Rules were

applicable only to the cases of habitual absentee.

~ Reference is made to the judgment of Hon’ble Federal

‘Service Tribunal titled as “Naghmana Saher Vs. PIA”,

Because prior to the instant charge, the appellant had

been maintaining absolutely unblemished service

-record in reference to punctuality and discharge of his

duties. The instance in question constitutes to be the

first lapse on his part during his entire service and he




removal from service..ﬂf"ﬂh:erefo_rle, he has been entitled to
be reinstated into service. Reliance is placed on the

ruling containing in 1986 PLC (CS) 465.

Because the impugned order is very harsh and does not
commensurate with the facts and circumstances of the
case as the only charge of absence from duty has been

leveled against the appellant, hence the impugned order

~passed against the appellant is not maintainable in the

eye of law.

Because impugned plinishment for absence is too harsh,

- especially in view of past unblemished long service.

Because impugned order is against dictum of Hon’ble
Supreme Court of Pakistan as laid down in 2009 SCMR
1157, 2009 SCMR 157 and numerous other consistent

‘judgments of Supreme Court and this Hon’ble Court.

Because if for corruption and embezzlement,

punishment  is removal, then for absence too

’

~ punishment of removal doest not commensurate.

t

Because the absence is not advertised in two leading

newspapers.

Because instant case is classical example of

misapplication of law.




~
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i In view of qp.gge;-‘ﬁehtl;oned facts and
circumstances, it is 're\s”péﬁtf\y‘l.l.y praye"cl'that the instant
departmental appeal may graciously be accepted and

"tﬁe impugned order may kindly be set-aside and in
consequence théréof, the appellént bé reinstated in
service with all consequential back benefits in the

interest of justice.

S
-

Appellant
i , Through

Advocate Peshawar
AFFIDAVIT ’

I, do hereby affirm and declare on oath that the contents of the appeal
are true and correct to the best of my knowledge and belief and
nothing material has been concealed from this Hon’ble Tribunal.

Deponent

i} . Zia-ul-Haq




s BEFORE THE KHYBER PAKHUTUNKHWA SERVICE
" TRIBUNAL, PESHAWAR |

Service Appeal No. '/'."2014 ‘

Sajad Haider..........cooiiiiiiiiii e, Appellant
VERSUS
Govt. of Khyber Pakhtunkhwa, through Secretary

Education KPK, Peshawar and others ............ SO Respondents

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth:

t

1. That the titled appeal has been filed today wherein no date of

hearing has been fixed so far.

2. That the appeal is within time for the reason that appéllaht
was kept unaware of the proceedings against him and the
impugned order dated 05.03.2014 and he got knowledge of the

same on 10.05.2014, where after he filed departmental

statutory period, but still this Hon'’ble Court consider the
same as time barred then this application on the following

|

|

|

i

‘ , representation within time and now this appeal also as p'e‘r the
amongst other grounds.

GROUNDS

A. That the delay is not intentional nor willful, but due to the

unavoidable circumstances

‘B. That the appellant was not served with any.proceedings By the

‘department and he was kept unaware of the impugned order
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and in such like Clrcumstances ‘time will begin from the date of

knowledge and not from the date of order.

C. That grounds raised in the appeal shall also be C0n51dered as -

1ntegra1 part of this application.
D. Thaf the other grounds may also be allowed during arguments.

It is, therefore, very graciously requesled that, the delay
if any in filing the appeal, the appeal may kindly be allowed
' and the services of the. appellant may grac1ously be restored

alongw1th any ancﬂlary and necessar re11ef

Appellan{ e
Through -~

Zia-ul-Haq
Advocate Peshawar

AFFIDAVIT

g I dO'hereby affirm and declare on oath that the contents of the
- -appeal are true and correct to the best of my knowledge and
~ belief and nothmg material has been concealed from this -

Hon’ble Tribunal. '

WTESTEQ

Deponent
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MR./MS___5: 3340 4:10%2

FATHER’S NAME.__ FAUJIR MUHLMMAD
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THE SXECUTIVE OF DISIRICT O EIC&R (sck rOIS § 17 '[‘L“Md’!) PBbHAHAR.

\_T
GitaNT OF LiAVE. L
. . © Uncur the vrevisicp of revised. lez}ve .{ul’*s,ﬂya'l.
. 3anotion is hereby accorded tc the krant of leave in respect ur S
wreisajjud wider Y0 Ud Mattoni Peshaver as under, : -
. "rom,'io).MB te 12.&.%04(‘&% days) with out pa¥e .
Note;- - , ' s ' ) ' ’
1. On tle expmry ct lezve he LB lxkely to resune his duty un the E
sane post snd stetion frem where: he proceeded on lesve. %
2. heoessary entry te tbis eflieot gbould ce msde in ms’ S/Book; . %
' e T N o S CE :
Encl; as S/Bevke B
wWith .:n:.No,gg__ : .
_ ‘r . - . ‘ - / -
- (Mroayaz Khen) B i
‘Emecutive Listrict Officer
Goheols & 1teraoy -»eshewar. ,
Bndsts No, 5&39 32_ /Fe Nu.’\a/ﬁ‘lo/méle/dated‘pesnuaér the 282& /03,
_ Copy ot theobave.zs forvarded to the ;= . S
}nstriot Lccouﬁt bff;ccr Peshaware o .
//hy Iistrict rrriger (uo‘”\ “rimurv reghawer w/r/to lis Hc.2967
- o Lilw A e UY alongwlth ..;/Book. '
%e  ‘leacler ooncerned. 3 » ’ ,
L, - gupdt, dccsal OfIICu; ' f y oo o o
s S e msé. 2 rtioez (Male) )
S 54 . ' SOhocls % idterscy Peshmar.,,
! . |
:’é.ﬂ»‘ I{ * |
// ) ) A - |
* ,/ :1 ! “
- / | !
Vi {
»'mélf
2 (o),
s - Pe,
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DISTRICT EDUCATION OFFICER { MALE ) PESHAWAR.

&

NOTIFICATION :-

1. WHEREAS Asstt:Sub Divisional Education Officer (Maie) Circle Daudzai,Peshawar reported that
Mr.Sajjad Haider  PST, Goverment Primary School Aziz Khel Mattani Peshawar was absent from duty with
effect from 19/01/2004. " .. ) .

‘\.p. \y x
'\“ 4 b
23 3 i

A : . ) .

2. AND WHEAREAS Mr. Sajjad Raider PST,Goverment  Primary School Aziz Khel Mattani Peshawar was
proceeded against under Khyber Pakhtunkhwa Govt:Servant (Efficiency & Discipline ) Rules Zgllk,fpr thg'
charged of 4 Wilful ahsence from duty with effect from 19/01/2004 as mentioned in-the Absencejoticif_s!er\:ed )

upon him under registered post 5t'hi§'tuom‘;a—aa;gs;_\7ide No.1486 dated:21/0'8—/2_613d: ) : \ ,
m under repl erec pot el

3. AND WHEARAS the accused official did not submitted his reply to thie absent notice\?‘ ‘A;

A
4. AND WHEARAS Absent Noitce served upon Mr. Sajjad Haider  PST,GPS Aziz Khel Mattani Peshawar
through Daily News Paper "Al)” on 19/10/2013 to attend the office and’ explain his absent period but he
remained absent and didnot report for duty in response to the above mentioned notice. .

r

RS & ‘ , \ L)
5. AND WHEARAS the competent authority,District Education Officer {Male) Peshawar,after having considered
the charges,evidence on record, of the accused official in response to the absent notice,facts of the case,his
of the view that the charge of misconduct/wilful absent from duty apainst the accused official has been
proved. '

6. NOW THEREFORE, in exercise of the Powers conferred under Rules-4 (b} iii of Khyber Pakhtunkhwa
Government Servants (Efficiency and Discipline) Rules 2011, | the competent Authority District Education
Officer {Male) Peshawar is pleased to impose major penally of “ Removal from Service “ upon Mr. Sajjod
Haider = ,PST GPS Aziz Khel Mattani Peshawar with immediate elfect. The period of his absence with effect
“from 19/01/2004 till date is hereby treated as unauthorized absence from duty without pay .

. ' Sharif Gul
. ’ —~
y District Education Officer Q/J Q

(Male) Peshawar,
e[%

Endst: No. Ll_[:,:ﬁ_li_lj Dated Peshawar the g/ 2 . /2014,

Copy forwarded to the :-

_ 1. Accountant General Khyber Pakhtunkhwa Peshawar.
Sub Divisional Education Officer (Male) Peshawar with the remarks to recover any over payment made

/ Lo the above named official and deposit in to Govt: Treasury under intimation to this office.

N

3. ASDEO (Male) Circle Mattani Peshawar.

/ A, PS1o Sccrctary E&SED Khyber Pakhtunkhwa Peshawar.
5. PA Lo Director E&SE Khyber Pakhtunkhwa Peshawar.
6. DA to District Edcation Officer (Male) Peshawar.
7. Cashier o/o the SDEQ{M) Peshawar.

8. Ofiicial Cocnerned.




_..z_..-y,‘b,wm..

(4%




D o, //’/’///5’/// 2 ppcat

/' J / % e _«
Ps Sl Y Ll Srs
\_...._f..---—-~»~.--w-~“-~w=’““"“""““ — \\\\m_—w’/ ///////

P57 Y /3% c/v il VW G e
BYENY e w/&//a/uﬂ/“’é*// V/& @ /{

<§V2/“?(7¢V’%’“'¢'O?>/G~»3'Of“zﬂQéqubﬂféfﬁf

f'czszo/ﬂ,w/ (J/O//uu//’w/ s
| ,/@;0’7”Qu/1}

fww//uwbwww ;»3»0/9 o ;ﬂ o

C/“éq./-’/ @q{)/U//-/u(.op yO/(/ 0/297/"”//
3w’c”‘¢f045»¢/’)/fvvf/“/6?ﬁunm—¢y/¢f"¢1\«”j;

'@//JG”/JW ﬂfb’ "G e Of./'ﬁr/“’/(’/ﬁ//

5 3- 94 A3 000 @J/‘/g o e

Bl &
g 573 . .tj/c{)}//

s fJ{:g(;HQ(&k;é/ié;chfzﬂg)ef_ﬂoffiypf»uJ
%%W/é‘//(/w o P37 H

iﬁogvuu/,$u¢>ur~fw;»u/4/~5ﬂyu*a”’*” 'f
N

A

/Juxawﬂt)/zﬂb”

. yf&*‘;"’* \3} Ojfw |

| /* C§/7§ crjﬁ;f’ﬁl Pﬁyt'
\ wdﬁ 1930/ 45 43459 /

N




4

.7:"'.'. . i
J—,' . “.
£ e
~ V' . MKJ (j";ufi’:d)/‘éibc;u)’dIu"Utub{»yMw
e (O ,) LoD s ,VL,, rw'

e bﬂuwumﬁmb@&»m/uwrwuf «.._t'lol,f r/féf A

| J)’Gf)dl)‘Jﬂd)»_«’fé...h..ab/,awoJE‘J/‘I)LLLUJD)’/JL&JK
G S e B SHSFL mwsdm,fpw.__/dﬁwwh
L;)’“J)fdib‘/JJ‘LJ/‘{d/JLd)/rﬂwj)‘p/"-b}’JLWIKJ L5 )/(ﬂ.u‘
J;Cc.oﬂ"v/}/«..a./r"ﬂ 6t (B1E. A Sz Jdl /’def/((}' 1 Jon; 3

v dl's /“’4..1.!4:_%01/74.’:'/ dyb/utd:fm.ﬁ_fuédruK&/LJZ
2L L urJ‘L,.,r,wLuf NER A L1 sl

L,

/,, A NS VYRS,

| bp.mc:.. J.f_,»w‘.__fr’l lo/.wf;’ B IOT  ITIR 1 TP I o b/ .

d}/‘fJ:u,mwl.u?La‘,}o{::'n/Lc:_.yLn/u»eru’*Czt‘(}f,

wall

wall

bt

S



T

_.\ -y /JU G}/// / A///C(/W!/’/v// ‘/ W(/"\,_'} .

///(/f//‘\/(/w( (///ﬁ’ ﬂ‘/w )//4&;',5;,) |

l | 45 -7 >
‘ / G ey ton O O 7

z
- L’;”/"’ Ww/cf;//pfﬂw/

: )/M/f’uz)/(’o/"/f’(ﬁ///“/(ﬂ-') (AvE p

A | o 4//}0 0///_,/00(»?




S T i R o N g S
. ' 6\ R .o AL -
IS . . " Pt .
oo - o ' ’ Q . . ) ol q SN
5 .
- o ‘
gy ‘ huv,_".;}.: o g E s

Rt BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR

SERVICE APPEAL NO. 1129/2104

SAJJAD HAIDER V/S GOVT.

Para wise reply on behalf of the Respondents 1,3,4 &5

Respéctfully Sheweth:-

The Respondents submit below:-

Preliminary objections:-

&

. That the Appellant has got no.cause of action/ locus standi.

1
2. That the Appellant has concealed materlal facts from  this: Hon able
Tribunal.

3. That the instant Appeal is based on mala fide intentions.

4. That the Appellant is estopped by his own conduct to file the instant
Appeal

5. That the instant appeal is badly time barred.

6. That the instant Appeal is not maintainable in its present form.

7. That the instant Appeal is bad for mis- joinder and non- joinder of the
necessary parties. . ’
8. That the Appellant has not come to this Hon, able Tribunal with clean

hands.
9. That the Appellant does not fall within the ambit of aggrieved person.
10.That the Dépa rtmental’Appealis badly time barred.

11.That there is no record of Departmental Appeal in the office of the
Respondent No.4; hence the instant the Service Appeal i is not malntamable

" 12.That this Hon” able Tribunal has got no jurisdiction to entertain thls appeal

13.That the instant appeal is barred by law.




Lo ‘_ "‘35\1 FACTS.

L ]

1.

2.

That the Para No.1 is correct.

That Para No. 2 is correct that the appellant was posted in G.P.S Aziz Khel
Mattani while rest of the Para pertains to record.

.. That Para No.3 is also pertains to record, hence denied.

Va

That Para No.4 is correct to extant that the éppellant proceeded on leave
while rest of the Para is denied.

That as the Appellant was not interested in .his service and has been

. Willfully remained absent from service from 2003 to 2014, therefore, the

appellant has been dismissed from service after adopting all legal
procedures.

. That- Para- 6 is in correct and misleading, the appellant has filed no

Departmental Representation, hence Para-6 is denied.

That Para-? is incorrect and misleading, hence denied.

-On Grounds.

A.

G.

That Ground-A is,incorr'ect, hence denied. Detailed reply has been given in
Para-5.

As the Appellant Willfully absented himself fror_n_ service for unauthorized
long period, therefore he has been dismissed service according to law,
hence, Ground-B is incorrect and misleading hence denied.

That Ground-C is incorrect and misleading, after fulfillment of codal
formalities, the appellant was rightly been removal from service.

. That Ground-D is incorrect and misleading, the Appellant willfully absented

himself from service for unauthorized period, thefefore, Ground-D is
denied. '

That Ground-E is incorrect and mlsleadmg All the legal formalities have

been duIIy adopted while dismissing the appellant from his service.

That as the appellant willfully 'absented' himself from service for
unauthorized long period; therefore, the appellant has been dismissed
from service after adopting all the legal procedures, hence Ground-F is
denied. (Absentee Notice, show cause notice and notice and notice through
daily news are attached as annexure A, B & C).

That Ground-G is fully replied in the above Paras.




"y >
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s - .H. That Ground- H'is mcorrect and denied. The appellant is fully aware of the

LW fact the .absence is one of the misconduct as per law. All the codal
' formalities have been observed.

l. That G'rpund- lis incorrect. Replied as above.

J. That Ground-J is incorrect and misleadihg, hence-de'nied the appellant has’
been dismissed from servace after adoptmg all the legal procedures.

K. .That Ground-K is fully replled in Ground- F denied and incorrect. All the
legal formalltles have been fulfilled.

L. That Ground-L is incorrect and denied.

M. That Ground- M is mcorrect and: mlsleadmg, All the codal formalities are
' fulfllled '

It is thAerefore, humbly' requested that on acceptance of
"this reply, the Appeal in hand may very graciously be dismissed.

o

Secretary, N ~ 1 District Education Officer,

(E&SE)KPK "~ - (Male) Peshawar
_ - ' ‘ *N

st

Assustant Distric Education Officer
" Circle Mattani, Peshawar
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T M TTpiSTRICT EDUCTION OFFICER,
: ' . (MALE) pESH;(wijR. )
No.. P/F/
Dated ——4—/—1&—’/ 2013 -
To, ,
Mr. Sajjad Haider S/0O Fagir
PST GPS Aziz Khe! Mattani Peshawar.
R/ Muhallah Chachu Khel Village & PO Mattani,
Peshawar.
Subject SHOW CAUSE NOTICE.
Memo: ‘ . : .
Enclosed piease find herewith a copy of show cause notice which is being served.
Upon you.
e same at the earliest s0 as 10 reach the

You are therefore directed to reply of th

f this letter otherwise action under E&D rules 2011

undersipned within a week time of the receipt 0
will be taken against you.

District fducation Officer,
(Mmdle) Peshawar.

k//‘

.
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S S A ~ X

T ABSENTEE NOTICE,

| Abdul Basit DEO (Male) Peshawar , as competent authonty under the Khyber Pakhtunkhwa
Govt servants ( Efficiency and Discipline} Rules, 2011 do hereby serve you Mr. Sajjad Haidar PST GPS
Aziz Khel Mattani Peshawar as foliows:

Assistant Sub Divisional Education Officer (ASDEQ Male) circle Mattani Peshawar has reported
that you are willfully absent from duty w.e.f 19/1/2004 till date without any application. Absentee

notices have been served upon you by ASDEO (M) Circle Mattani Vide No. 503 Dated; 23/10/2012 and

No. 549 Dated: 13/08/2013 but no response has been received from your end.

| am satisfied that you have committed the following acts/omissions specified in rule 3 of the

said rules.
“ Misconduct ”

As a result thereof | as competent authority have tentatively decided to |mpose upon you the

major penalty of removal fram service under rules 4-of the said rules.

1. You are, therefore, directed to report for duty within seven days of issuance of this nofice and

indicate the cause of your absence. ‘
2. If no reply to his notice is received within seven days or not more. than 15 days of its delivery, it
shall be presumed that you have no defense to put in and in that case and ex-parte action shall

be taken against you.

fict Education Officer Male
' Peshawar

Oi

¥

-—
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i y . o DITRICTEDUCAT]ONOFFICER,. R '
' (MALE) PESHAWAR - -
NO. _
Oated [ 5/ g /2013
To, ‘ A
The Assistant Sub Divisional Education Officer, . . o )
{Male) Circle Mattani Peshawar.
- Subject © ABSENTEE NOTICE.

Memo: -

You are rcqucsled to serve upon the enclosed absentee notices upon the followmg PST
and a copy thereof sent.to this office for record please. '

1. Mr Bakhat Munir PST GPS Aziz Khel Mattani
2. Mr. Sajjad Haidar, PST GPS Aziz Khel Matani

Ench As above.:

. .y 2713
—~ &7 Distri(t'{[ u]cegli(ogl Off!cer

vl | ‘ ) (Male) Pdshawar
Enst No. ( (> /- ’ L/ ’

Copy for information and necessary action to the:-
1. Sub Divisional Education Officer (Male) Peshawar.

0‘ - Di;trict &LYL Officer

(Maie) Pgshawar
e
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- TO

Subject:

" Memo:

779

The Sub Divisional Education Officer
(MALLE) Peshawar

PERSONAIL HEARING/SHOW C:

J o .

"

DISTRICT EDUCATION OFFICER,
(MALE) PESHAWAR, (~
No. [)L\ 7—‘(1_ - / >

Dated _ 2.} l O) 12013

\USE NOTICE

- You arc requested to direct the following PST teachers to attend the office of the under-

signed on 26/09/2013 at 9:00am positively for personal hearing.

1) Sajjad Haidar PST GPS Aziz Khel Matlani.

2) Mohammad Riaz PST GPS Zargar Abad.

Malik

DY DISTRICT LDLC‘AT]ON OFFICER

(MALE) PESHAWAR.
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/ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
- PESHAWAR.

“Appeal No. 3\60 /2012

Mr. Amir Arif, Constable No.1085,
Police Line, Shah Mansoor, Swabi.

1. . The Provincial Police Officer, Khyber Pakhtunkhwa Peshawar
- 2. The D.I.G. Mardan Range, Mardan.
3

;3. The District Police Officer, Swabi. | |
/ RESPONDENTS

-------------------

" APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974
AGAINST THE ORDER DATED 21.12.2011 WHEREBY
THE APPELLANT HAS BEEN REMOVED FROM
.SERVICE AND AGAINST THE ORDER DATED
21.1.2012 WHEREBY THE DEPARTMENTAL APPEAL

wany  OF THE APPELLANT HAS BEEN REJECTED FOR NO
! 'g 0 GOOD GROUND.

y 7 *
21/,1//)\ B

PRAYER: o - e
. - THAT ON ACCEPTANCE OF THIS APPEAL, THE <o
" IMPUGNED ORDERS DATED 21.12.2011. AND
21.01.2012 MAY BE SET ASIDE AND THE
APPELLANT MAY BE REINSTATED INTO SERVICE - /
WITH ALL BACK BENEFITS. ANY OTHER REMEDY,
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND
PROPER THAT MAY ALSO BE AWARDED IN FAVOUR
| ,{17? OF APPELLANT.

.................




S.No.

order

_proceedings

Date of T

2

07.01.2016

J
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: PESITAWAR,

APPEAT NOL260/20172

(Amir Arif-vs- Provincial Police OlTicer, Khyber Pakhtunkhwa,

‘e Psshawar andl others).
. Y !

JUDGMIEN'T

ABDUL LATIE, MEMBER:

Appellant with counsel (My, Muhammad Asil Yousatzai,

Advocate) and Mr. Usman Ghani, Senior Government Pleader

for respondents present.

2. The instant appeal has been (iled by the appellent under

Section-4 of the Khyber Pakhiunkhwa Service Tribunal Act-

1974 against the order dated 21.12.2011 whereby the appellam

has been removed Trom service and against the order dated
21.01.2012 whereby the departmental appeal of the appellant has
been rejected Tor no good ground. e prayed that on decepiance
of this appeal. the impugned ocders dated 21122011 and
21.01.2012 may be set aside and the appellant may be reinstated
into scrlvicc with all back benefits. Any glnhcr remedy, which this
august Tribunal deems fit and proper that may also be zwv:u*degl

i favor of appetlant.

3. Briel facts giving rise o the instant appent are that

v gerar i e



Y
N
e

appellant joined the Police Foree in the year 2002 as Constable UPC
rey, |
and has round about 10 years service at his’ credit. That the q0!
. )
. . T
appellant remained absent from duty from 27.04.2011 il S
Am
30.09.2011 for which the appcllant was charge sheeted
277
alongwith statement ol allegation on 24.11.2041 by the L,
23;
«.| Competent Authority. That after the reply of the charge sheet . e
: . o - o e
the enquiry was conducted by the Enquiry Officer in which 1l '3
) V. : N . ;‘3
was clearly mentioned by ghe appellant that the remained absent | . 04
S . .'
{rom duty due to severe illness of his wife which was resulted in 2
1
back bone (Spinal chord) operation. That on 10.12.2011, the i
Ld
appellant served with final show cause notice which was replied -
by the appellant and stated his reasons mentioned above for his
absence. That on 21.12.2011, the appellant was removed from
service under Police Rules, 1975 against which the appellant
| filed departmental appeal belore the respondent No. 2 on |
27.12.2011 but the samc has been rejected on 21.01.2012. o
henee the instant appeal.
4. The learned counsel for the appeilant argued that
impugned orders dated 21.12.2011 and 21.01.2012 were against
the law, rules and norms of justice, therelore not tenable. He
further argued that no regular enquiry was conducted under the
law nor the appellant was given chance ol cross examining the
record or witnesses against him. He further argucd that reasons
of absence were given with prool but the same were not
scrutinized by the Enquiry Oflicer to ascertain the genuincuess .
: i
of the case. He further contended that there was no mention of !
previous penalties in the charge sheel. but o mention ol those.
R T T L TR T i ] s = j
- ’ f, -



penalties was made i impugned order which (antamount 1o
double punishment. e further argued that the appellant had
more than 10 ycars scrvice at his cr_edil‘ and Competent
Authority was required to take lenient view of the absence which
was beyond the control of the appellant. Llc further aliguccl that
though Competent /\ulhprily had pO\-\;crs to award any

punishment but under the faw such punishment should be

appeal may be accepted and the appellant may be reinstated into
service with all back benefits. He celied on 2006 SMCR 1120,

7007 PLC (C.8) 685, and 2007 PLC (C.8) 678.

5. The learncd Government Pleader resisted the appeal and
argued that all codel formalitics under the Police Rules, 1975

were Tullilled and proper cnquiry was conducted belore passing

the impugned order by .the Competent /(ulhorily. He I‘Lu'lhm—'
contended that the appellant could not “satisfy the Bnquiry
Officer for his lc;ng. abséncc of five months and that 00 \\"llhOL.ll
obtaining leave fronj the Competent Authority who was justil"n@
in the imposition of major penalty of removal from scfvicc on
him. He prayed that the appeal being devoid of any meklts way

be dismissed.

6. Arguments of learned counsels for the partics heard and

record perused with their assistance. .

7. From perusal of the record, it transpired that the appeliant
4

¥

remained absent from duty on account .ol illness of his wile

commensurale 1o the dguree of offence. He prayed that the |
L4 ‘ _




s pre gt " ———

:}agaw‘;lmmmwmwmmw

“which was s duly suppom,d d by dowmcnts of Treatment Tpefore the

recommended

Enquiry Otlcer. The Bnquiry Ofticer however

the appellant for major penalty oo account ol lailure ol the

appellant to get {eave sanctioned [rom the Competent Authority.

JFrom perusal of the record, itis evident that the appeliant failed

-to adopt proper procedurc ol sanction of leave from the

(,ompcu,nt Authority but at the same time the absence was ol

‘a

without any reasons as hlb wite was ill and required - his

attention. 1n the circumstances, the Tribunal is ol the considered

view that punishment inflicted upon the appellant was 100 harsh

and keeping the service rendercd by the appellant which was

of removal from service 18

punblonc\blu the major penalty

converted into mor penalty of compulsory yetirement  {from

service. The intervening period shall be treated lcave of the type

be consigned to

due. Partics are left to bear their own costs. File

the record.

ANNOUNC‘;_Sage of Presentaton of Application o/ /00//)”7 .

07.01.2016
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESH AWAR. /

13

Appeal No. 1035/2012

Date of Institution” 18.09.2012

Date ofDemsron .. 13.09.2017

We

Robina Syed, Ex-PST, Govemment Girls Prnnary School,

Ward No.1 Takht Bhai District Mardan. (Appellant) R

VFRSUS

1. Secretary, Elementary & Segondary Educatlon Khyber Pakhtunkhwa

Peshawar and 2 others. :
‘ ... (Responde nts)

MR. SVED NOMAN ALI BUKHARI
Advocate

MR. MUHAMMAD ADEEL BUTT,
Addmonal Advocate General

- For appellant.

s

- For respondents.

~ MR. AHMAD HASSAN, e MEMBER(Executiye
MR, MUHAMMAD HAMID MUGHAL .. MEMBER (Judicial)
~ JUDGMENT
|
AHMAD HASSAN, MEMBER.- Arguments of the learned counse! for the |

parties heard and record perused.
~

FACTS

2. The brxef facts are that the appellant was appomted as PST in 1988 That in- 1999

pellant‘apphed for Earned Leave for one year. Her

due to domestic problems, the ap

~ application was properly proceséed and informed that leave was sanctioned. That the said

leave was accordmgly extended till 2003. After completion of the leave, the appellant

joined her duty at her prev1ous place of posting. The appellant performed duty at the

same school from 01. 01 2003 to ”8 02 20()3 She was mformed that sewree record of the

llant was not availa“ale in tl e oftlce of Dlstrlct Education officer and another teacher'

appe

had been appointed against the post of the appellcmt That there—after the inquiry



e—"

eomlmttee was cons‘ututed and upon conclusion bf inquiry, major penalty of removal
from service was imposed impugned order dated 18 06.20 12 against which the appellant
preferred a departmental appeal but was not responded within the stator penod hence,

the instant appeal.

ARGUMENTS

3. The Leamed Counsel ‘for the appellant argued that due to some domestic problems
she applied for 365 days Barned Leave and was mformed that leave had been sanctioned.
There-after extension was granted in leave upto ! 2003 On expiry of leave she reported for
duty at GGPS Ward No. 1 Takht Bhai. She contmued to perform duty in the above school
from 01.01.2003 to 28.02.2003. Afterwards the appellant was mformed that her servme
teather
record was not available 1 the office of EDO District Mardan and anotherghad been
appomted against the post occupied by her. That an enquiry was conducted and upon

-culmmanon major penalty of removal from serv1ce was imposed on her vide impugned

order dated 18.06.2012. On the one hand ;che Headmistress as well as the enquiry

" committee admitted that she performed duty upto 08.09.1999 while in the impugned

order she had been shown absent w.e.f 27 .01.1999 Enquiry was not conducted in the
) mode and manner prescribed in t the rules. She was not afforded opportunit y of cross
_examining the witnesses. Copy of enquiry report was not annexed with the show cause

notice served on the appellant.

P

4. On the other hand the Learned Addmonal Ad\foeate General argued that the
appellant remamed absent wﬂlfully and after conducting enquiry major penalty of
removal from service was 1mposed on her Letter through wh1ch leave was sanctioned

later on proved as fake. All codal formahnes were completed before 1mp031t10n of

penalty. |

CONCLUSION.




e b e i e

PRS-

vk s e

Ir-ve was sanctioned later on pr

-duty disciplinary pro

oved as fake. All codal formalities were

completed before imposition of penalty.

CONCLUSION.

CASINA I 2 e n

5. Careful perusal of record reveals that on account of willful absence from

ceedings were initiated against the appellant and upon

conclusion major penalty of removal from service was imposed on her vide

impugned order dated 18.06.2012. Without adverting to factual controversies, .

inquiry proceedings were not conducted in the mode and manner prescribed in

the rules. Charge sheet and statement of allegations served on the appellant

were without any date. Inquiry was conducted in questionnaire fi n

violation of judgments of superior courts. Ne1ther witnesses were produced nor
- . 5 |

) cross examme those who deposed

- appellant was afforded an opportunity ¢

against her. She was also not afforded opportumty of personal hearmg._

Similarly, at the time of serving show cause notlce on the appellant a copy of \’/‘

inquiry report was not annexed with it. Show cause notice is also silent about

' the rules under which it was issued. Hence, procedure prescribed in the rules

was violated. Impugned order was passed urlder the repealed laws, hence, i3 .
Al-— E"“"“"'\?‘\S‘{:i *:}
ss was' uemed A

tumty of fair trlal and due proce
!

was condemned unheard.

void ab-initio. As ‘such oppor

the case in hand. The appellant
- o W Sk

6. In view of the fore-going, the mstan't\iappeal is agcepted, the impugneds

* order dated 18 06 2012 is set aside and the appellant is reinsiated i ito service.

The res_p,ondepts are at hberty to conduct de novo inquiry "2 acrcrdance with

law. Since .lt is not disputed that the appellant has not pen'to;::;ned duty from

09.09.1999 to 01 01.2003. Plea of the appellant is she apphec { for leave for the

said period ,and was informed about sanctlon of leave, but le:rned counsel for




t‘me appellant was una

| favour of the appellant fo

ble to substantlate the plea that leave was s_anctioned in

r the said penod._ Afterwards the appellant was not

adjusted in any school. Moreover, the appellant also approached this Tribunal

belatedly in the year 7012. Consequently instant appeal has been accepted on

technical grounds. Hence, this Tribunal is of the view that the appellant is not

entitled for fmanmal back benefits for the period she did not perform duty.

However in case de-novo inquiry is conducted against the appellant the issue of

payment of financial back benefits to _the appellant shall be dependent upon the

outcome of the de-npvd inquiry. Parties are left to bear their own costs. File be

-consigned to:the record.ro0m.

. Hon MG Nl

~IVICAVIB B

ANNOUNCED
13.09.2017
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| 23.04.2020 Due to public holldays on account of Covnd 19 the Case

is adjoumed To come up for the same- om@@ 08 2020 before

D.B.

05.08.2020 - Due to summer vacation case to corne-up, for the same on

13.10.2020 before D.B.

18.02.2021 . Appellant with counsel and Mr. Muhammad Rashld

DDA alongw1th Mr. Muhammad Arshad, ADEO for b

respondents present.

In pursuance to the order dated 15.1 2021 the appellant
has dep051ted cost of Rs. 1000/-. A request for adjournment is

yet again made today.

The appellant was allowed his request for adjournment

on the last date as a last chance, that to, a_gamst, cost of .Rs.

1000/-. In the circumstances the request for aidjournment isl‘ 1

though allowed but as a last chance. The appellant is burdened '

with further cost for Rs. 1000/- to pey on the next date.-

Adjourned to 26.03.2021 for argurnents before D.B.

A e a4 vam s bt o e e i ¢ o e s+

-

bo-

Yo Y .

" ) r N
(Mian Muhammad) Chairman |
Member (E) ‘ !
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v- Form-A
FORM OF ORDER SHEET
Court of
Appeal’s Restoration Application No. 443/2019
S.No. Date of | Order or other proceedings with signature of judge
order '
Proceedings
1 2 3
2 02.12.2019 The application for restoration of appeal N0.1129/2014
submitted by Syed Noman Ali Bukhari Advocate may be entered
in the relevant register and put up to the Court for proper order
please. \
REGISTRAR Y
2 This restoration application is entrusted to D. Bench to be
put up there on /O, 7.5 ~292D
\
CHAIRMMAN
10.03.2020

Petitioner with counsel present. Notice of the presejnt

pplication be issued to the respondents. Adjourn. To com
b on 23.04.2020 before D.B.

c

\&u A

Member Member

EEEETO

«oan
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PESHAWAR.

APPEAL NO. 1129/2014
Raskszabien ppplicection mo Ly s | 2614
Sajjad Haider f VIS

APPLICATION FOR RESTORATION OF APPEAL NO.
WHICH WAS DISMISSED ON DEFAULT VIDE ORDER
DATED 15.10.2019.

RESPECTFULLY SHEWETH: |

1. That the instant appeal No. 1129/2014 was filed before this
Honorable Tribunal.

2. That the instant appeal was in Argument stage at principle Bench
Peshawar, on date 15.10.2019 the counsel for the appellant was not
appeared and the appellant himself was also not appeared due to he is
not aware from the date. Therefore, cannot attend the court

3. That the petitioner regularly attend their dates but on 23.09.2019 the
counsel for the appellant informed the appellant that on 23.09.2019
the general strike was announced so the appellant attend .the Jirga
meeting due to some family issue. Further it is added that the
appellant was informed by the clerk of counsel that the next date was"
fixed as 26.11.2019. So, when the appellant came on 26.11.2019 and
know about his appeal that the appeal was fixed on 15.10.2019 and -~
dismissed in default. S

4, That the appellant after getting knowledge of dismissed in default - ) |
order take order sheet dated 15.10.2019 and file the apphcatlon the
after gettmg knowledge application is well i in time. .

5. That it is in the interest of justice and consideriﬁg, the above
submisions that the appeal should be dealt on merit rather to dismiss -
‘on default. i

It is therefore, most humbly prayed, that the instant
appeal No. 1129/2014 may be restore on the acceptance of this
applicatton. :

" APPELLANT - C
Through: oz AU
Syed NOfmhn Al Bukharl "

ADVOCATE, ngh Court -
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AFFIDAVIT
It is affirmed and declared that the contents of application are true and
correct to the best of my knowledge and belief. .
<
DEPONENT




TRIBUNAL, PESHAWAR
~ Service APpeal No. | %ﬂ /2014

Sa] ad Halder S/o Faqu: Mohammad
PST Govt. Primary School AZIZ Khel,

' Mattam, PeshaWar...ccovversnesenansesss TR

1) Govt. of Khyber- Pakhtunkhwa, - through ’Secretaryi
| Education KPK, Peshawar. . S - |
2) Deputy Commissioner, Peshawar
3) Executive DlStl‘lCt Officer, Elementary and Secondary
Educatlon, Peshawar
4) Dlstnct Education Offrcer (Male) Peshawar.
5) A D.O Elementary & Secondary Education, Peshawar

rennrerarannaans Respondents

SERVICE APPEAL U/ S 4 OF SERVICE

~ © TRIBUNAL ACT,1974. o2anat o Inpuie olateck
QI”:]?}O!‘\ \ulxa'xdb dﬂ’m CEN -V-"2 -&Qw\o\!&»\ Yom Dﬂ”‘\’\(ﬂ ANai
wiieh  agekact Kiled o agpeald pn 1alshia Wiy wo Hpdy ud
ebzpectfully Sheweth:- (\Q w‘*"j Rediod “‘% bo 4‘355 howce i
. qﬂam

Am)ellant humblv submrts as under

1)  That appellant has been appomted as P.S.T in 1992 in

#

susmined to-gag  BPS-7.

EIRBHODY
Service Tyiby 731: 2
Peshavwey



- 0%.07.2019

o Waka!at Nama of Mr. Hidayatullah, Advocate in fa SourT the
appellant and seeks adjournment being freshly engaged. Mr.
Ziaullah, DDA for respondents present. Appellant is also‘-.“
directed to subnﬁt member copy of the instant appeal. Case to
come up for arguments on 23.09.2019 before D..B. .. o

.. Member - . lember

/
23.09.2019  Due to general strike on the call 'of Khyber

.._.._,.

Pakhtunkhwa Bar Council 1earﬁeg counsel for the

1,1}
o S

T &t ]
Rl Founde el

appellant is not in attendance. Mr. Assistant Advocate
General for the respondents present. Adjourned. To come

up for arguments on 15.10.2019 before D.B.

JA'Z‘TA?
D T
(Hussain/Shah) = - M. .//X/mlr{ han Kundi)
. -Member . - Member
.15.10.2019 | " None present on behalf of the . appeltant.. Mr. Kabirullah

" . ' Khattak, Additional AG for the respondénts present. Called for
i seV@fal:times but no on¢ appeared on behalf of the appellant,
the;fefdre, the instant service appeal is ,hgéfcby dismissed in de:fadItf )

File be consigned to the record roor.

ANNOUNCED
15.10.3019
7 /a/-\/-‘\\//\i I ~ E
AR Ay » Jo b
L -—-::_\,v::_;'_;\ :'.'("3‘" . i o
) - (Ahmad Hassan) (M. Amin Khan Kundi)
Member , Member
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