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02.01.2023

Restoration Application No. 01/2023

| Order or other proc:eed|r{g;_u;;i{_h;ignature of judge

The application for restoration of Execution
Petition No. 326/2021 submitted today by Syed Noman
Ali Bukhari Advocate. It is- fixed for hearing before
Single Bench at Peshawar on . Original file
be requisitioned. Notices be issued to applicant and his

counsel for the date fixed.

By the order of Chairman
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BEFORE THE K.P SERVICE TRIBUNAL, PESHAWAR. )

Ry lomeition APPL - 12223
‘5GANNE@' | Khybor Paké
T wesT . C.M No: /2022 Service Tomonnt
nawa
ﬁe:eg I T ' Diary Ne. Q 6‘2 O
In '
Execution petition no. 326/2021 - “’“*“"2"/-/-—/-—%—2-
Syed Musadiq Shah Vs _ Govt Of KP

SUBJECT: APPLICATION FOR RESTORATION OF EXECUTION
PETITIONS NO.326/2021 WHICH WAS CONVERTED VIDE
ORDER DATED 21/10/2021 FROM SERVICE APPEAL NO.
' 1184/2019. |

RESPECTFULLY SHEWETH :- |

1. That the service appeal of the appellant was converted in to execution petition
vide order dated 21/10/2021 and the instant Execution Petition was disposed-
off vide detail order dated 02/02/2022 with the permission. to petitioner that
he has liberty to seeks restoration, if this order is not complied with in due
course. Copy of order is attached as annexure-A.

2. That thereafter, appellant filed application to department for compliance of
the order dated 02/02/2022 but deptt till date no action taken on the same.

i

3. That the department also discriminating the applicant because other employee

vide order dated 06/09/2022 adjusted in civil secretariat on conditional basis o

but the applicant even not adjusted on conditional basis which is malafide on
the part of the deptt: copy of order is attached as annexure-B.



4. That the applicant there *1s no other remedy, thereforle, applicant- file
application for restoration of execution petition.

It is , therefore, most humbly requested that on acceptance of this
application the execution petition No. 326/2021 may be restored .Any other
remedy which tribunal , deems fit & appropriate may also be awarded to

petitioner .
ICANT

Syed Musadiq Shah

Through: _
(SYED NOMAEi ALI BUKHARI)

Advocate High Court
Peshawar.

AFFIDAVIT

It is affirmed and declared that the contents of application are true and correct
to the best of my knowledge and belief,
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1. The Chief Secretary Khyber pakhtunkhwa, Civil Sécretariat Peshawar.

3. The Secretary Establishment, thyber Pakhtunkhwa, Civil Secretariat
Peshawar. | | S o

3. The Secretary Admlmstratlon Khybu Pakhmm(hwa,‘Civil -Seclretari_atl

Peshawar. AU
4. Raza Muhammad Junior Clerk Khyber Pakhtunkwa House [slamabad.

APPEAL UNDER . SEC FION—4 OF THE . KHYBER
PAKHTUNKHWA  SERVICE TRIBUNALS ACT, . 1974
AGAINST THE IMPUGNED SENIORITY LIST DATED 77-06-'
2019, WHEREBY BY THE SEPARATE. SENIORITY LIST WAS
PREPARED FOR THE APPELLANT AND' AGAINST THE
\ o REJECTION ORDER DATED 26.08.2019 WHEREBY THE
.'e‘?%\iﬂdm—d““’ DEPARTMENTAL APPEAL OF THE APPELLANT HAS BEEN :
} REJECTED FOR NO GOOD GROUNDS . -

; g
s 4\ 17 PRAYER

ON ACCEPTANCE. OF THIS APPEAL, THE IMPUGNED
SENIORITY LIST DATED 27-06-2019 MAY PLEASE BE. SET
ASIDE . BEING NO VALUE/MEANING - . LESS AND .-
DISCRIMINATORY BECAUSE THERE 1S NO CHANNEL OF
PROMOTION AND THE APPELLANT MAY BE INCLUDED
IN  THE. SENIORITY  MAINTAINED.  BY THE
ESTABLISHMENT - . DEPARTMENT  FOR "~ CIVIL
SECRETARIAT EMPLOYEES AT HIS :PROPER PLACE
WHEREIN OTHER EMPLOYEES OF: ADMINISTRATION

d
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL L 14 .

PESHAWAR “

Executron Petitlon No 326/2021

~ Date of Decision - 02 02. 2022

k.
e

Syed Musadlq Shah Junior Cierk Estate Ofﬁce Admimbtratlon
' Department : L

\/ERSUS

The Chief Secretary Khyber Pakhtunkhwa erl Secretarlat
Peshawar and three: others

ORDER.

Learned counsel for the pet|t|oner present. Mr. Mukarram
Khan, Sectlon Officer alongw:th Mr. Muhammad Adeel Butt,

Additional Advocate General for the respond_ents present. . -
2. Arguments'have been heard and recordvhas;_ been perused.

3. The petiti'o-ner is. pursu:ng hls case for placement of. hJS
name in an appropnate senlorlty wnth the subm155|ons that he was
appomted as Junior C!erk (BS-7) agamst an. exlstlng vacancy 1n‘
erstwhile Frontier House (Pakhtunkhwa House) Islamabad by the
Adrn]mstratron Department y|de order dated 11. 08 2008 bear:ng"
No. E&A(A. D)4(2)/2007 He Jomed the servrce in pursuance of the”

aforementioned appotntment order He durang the course of his

ser\nce preferred Serwce Appeal No. 597/2016 on 07 06 2016 "

against the respondents nnciudmg the Ch|ef Secretary Khyber
Pakhtunkhwa, %ecretary Establxshment Department and Secreta,ry'_
Administration Department of Khyber Pakhtunkhwa for enllstment .
of his name in the seniority iiSt of Jun|or Clerks by the respondentsl

The satd appeal was demded on . 29 03 2019 v1de Judgment of the -

rs_'r_rnii'ar date with the obseryations in. the operatwe part that the-
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appellant is a Givil servant and is entltled to a place in the semorlt

list to be drawn by the concerned department in. accordance W|th _

law and rules and the appeal was allowed -to that extent It was

addit:onally darected that the respondent No 3 shaII cause. the

preparatlon of requisite semor:ty I|st of appellant and others W|th|n‘
a period of ninety days, if n_ot-balread.y c_lone ,so; a.n,d that the
appellant shall be‘at tiberty t_o' pursue the Iegall'-rernedy f.or'hls
grievance 'aristng out of the e’n_tries in. the -seniorit‘y' 'list through
appropriate proceedings. The Secretary-', zlﬂldrni:nistration _Department '
was respondént No. 3 and said _department prepar‘ed-th‘eseniority'
list on 15.05.2019 in which the'name of two Junior.‘clérks "inclod-ingf
the present petitioner were placed as Junior-Clerlt' of‘l—'lousehol'd
Staff. The said seniority list was communlcated to the petitloner by
the Adm|n|strat|on Department wde Ietter No. E&A(AD)2(591)2008
dated - 28 06.2019. After exhaustlng the departmental remedy, the- |
petitioner filed Slervice Appeai NO. .11\84/20.19_ oefore the Trlbunal to-l |

challenge the said seniority list.

4, _The_respondents were served wtth' notic_es' of the appeal
and they filed their para-wise comments. They admitted in reply of
para-1 of the facts that the “appellant  was 'appo-lnted_ by

Administration Wing of Establﬂishrnent & Administration Department

“as Junior Clerk on 11.08.2008 in :Pakhtunkhwa House [erstwhile

Frontier House] Islannabad. They add_ed to'.clarify that as per
Khyber Pakhtunkhwa Rules of Business 1985 Establlshment &.
Admmlstratmn Department |s a s:ngle Admlnlstrat:ve Department of
le Secretarlat, -Peshawar but operattonallyl it _co_mprises of two‘_-
wings/parts i..e: IAdministration'Wing, &-"c'-stablishnwe.n.t 'Wing,'each
wing is separately headed ,by_an Administrati've- Secretar‘y‘; It -Was

further added that due to’their.distln_ct" 'operational setup,
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Admlnlstratlon ng and Establlshment Wlng are somehmes also\

referred to/called - as “Admlnlstratron Department i and

‘Establrshment Department” respectrveiy In reply to para 3 of the

sald appeai |t was asserted by respondents that senlorlty llst of

Junior Clerks referred to by the appellant has been cwculated by the

s-stabllshment Wlng of -E&A Department but the appellant is a

_Household empioyec of the Admrmstratrve er'lg of the E&A. Hence

he has. got no right over that senlonty In. reply to para -4 of the
facts, the respondents st‘ated that request of. the appella_nt for |
inclusion Sr his name in. the senlority_ Iist was p_roc:essed and
regretted being 'n-otl covered -'under the_ .ru'lles',l II with. adviCe to'
Admrnlstratzon Wrng of E&A -Department to find out a way for‘
further career progressmn of the Household Staff The reSpondents

also adm|tted the Judgment dated 29.03. 2019 at credlt of the |
appellant W|th clarrficatlon that the Trtbuna! had allowed earher
appeal of the 'appellant ‘to the extent that he being civil servant is
entitled to a place in. senlonty to be caused by respondent No. 3 i.e.
Secretary Admmtstratlon and ‘not Secretary Establrshment The

needful in this regard has already been done ‘by .Administration |

Wlng of E&A Department.

5. Apropos_to the.foregoing facts,.it is pertinent to point out
that the subsequent Service_Appea!_'N_o'.‘1184}2019 pr_efe‘rred _by the -
appeliant was converted into Exec'ution- P-etition' als'“e\-/‘ident from the
order dated 21.10. 2021 on file. So this order |s ‘meant to decide

the questlon whether semonty Irst dated 15 OS 2029 as. issued by

the Administration Departrnent |nclud|ng name of the petltloner and

~that of respondent No. 4 stands to satisfy the Judgment dated 29__

03. 2019 in Serwce Appeal No 597/2016 in |ts letter and Spll‘lt

Respectrve factual stance of ‘each party has been noted herein
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above in this order Accordrngly, it 15 assert|on of the respo

- -

that dlrect|on rn the Judgment dated 29 03, 3019 passed in Servrcef .
Appeal No 597/2016 was for the concerned department wh|ch |n. '
case of the petltroner is the Admm stratron Department who by

|ssumg the seniority list. compns ng the pet|t|oner and respondent

No. 4 has compired W|th the ]udgment dated 29 03 2019 On.the

other hand the petltlonel submtts that lnstead of causrng the

seniority as asserted by the respondents the name of the petltloner
should have been rnciuded in the seniority I|st of Establlshment :
Department like other similarly piaced ofﬁc:als as ewdent from the

minutes dated 08. 05 2018 and subsequent precedents

6. It is ”OtEWOFthY that there is no dlspute as to the. = .

apporntment of petrtroner as Junlor Clerk ha\nng been made by the '
Administration Department in Pakhtunkhwa House vide order dated-
11.08.2008 - bearrng No. E&A(A D)4(2)/2007 of even date The

denial of respondents to treat the petltloner at par wrth junior clerks

ot the Secretar:at Departments can be better spelt out From thelr. '

added view in reply to pa‘ra—Z of the appeal -now, co_nverted into

execution petition. They' thereby explalned that.'the' petitioner had
aiready been treated under Sub Section- (2) of Section 8 of the

Knyber Pakhtunkhwa C1V|l Servants Act, 1973 which postulates that

_seniority of Civil Servant shall be reckoned in relation to other Crvrl.

Servants belonging to the same service or. cadre while the -
petitioner was appornted as Household Empioyee under Rule 10 (2)

of the Khyber Pakhtunkhwa Government ‘Servants (Apporntment

Promotion & Transfer) Rules, 1989 agalnst post of, ]un:or clerk

exclusively for a parhcular ent|ty i.e. Houses without observ:ng

some parts of the cntena requrred for ﬂlllng the post of Jumor clerk

such as zonal quota and advertiseme‘nt,in two newspapers etc. With
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the given, ekplanation,_the responden'ts _'ass'erté_d'that se‘niorlty' of_
the DEtltIOl’lE‘.l‘ witl be mamtamed along w1th other employees of the

Houses in Admlnistratlon Wlng of. E&A Department belng thelr

parent entity but not in Establlshment part -of E&A Department The

_ Said explanat:on and assertlon of the respondents underplns two

po:nts One that the petltloner by vnrtue of hIS appolntment holds
the post of Jumor clerk exclusavely meant for Houses under control .
of Administration Department wh|ch does not make part of the
servxce/cadre of junior clerks holding such post in Departments of
Provincial C|V|l Secretar:at and second that appountment of the -
petitioner as junlor clerk in Pakhtunkhwa House was made’ with
exceptlons prowded under Rule 10, (2) C|ted above In order to
settle the poant whether the post | held by the petlttoner as Jun|0r
Clerk is a separate cadre or- otherWISe lt makes part of the cadre of‘
junior clerks of a Secretarlat Department the admltted control of
the Houses by Admlnlstrat Department I- is workable as
determinative factor. . The Khyber Pakhtunkhwa' Prownce
Government Rules of Busmess, 1985 deﬂne the “Department ‘as a
self contalned admlnlstratlve un|t |n the Secretanat respon51ble for__'_
the conduct of busmess of Government in a. dlstlnct and spec:ﬂed
sphere and declared as such by thel Government Attached' :
Department means a -Department mentloned |n column 3 of
'Schedule -1 WhICh in fact is the attached Department of a. Secretar!at -
Department. Needless to say that accordlng to list of the secretanat
departments given in 1% schedule of: the sald Rules oF Buslnessr
Establishment & Admlnlstratlon Department is a comblned un|t with |
specn‘red common busmess So, plea. of the respondents as tol
individuality of the Admlnlstratlon Department dustmct from the -

Establishment Departrnent is not acceptable in Ilght of the .
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I-Government IRuIes of - Bu5|ness The. Houses have‘ fot. been"'
speoﬂcally dealt w;th for the purpose of responsxbmty of the

Establishment & Admlnlstratxon Department Rather the Estate_l

- Office is enumerated among the bus:ness of sald department It is -.
.an open secret that Imanagement of the Houses rests thh the-_”
Estate Office directly under control of E&A Department in the

Khyber Pakhtunkhwa ClVl| Secretarlat Thus, all posts |n the Estate g
Office. or in the Houses make part of the ‘service of the Khyber
Pakhtunkhwa C_Ivi!. Secretariat. The post of -junior clerk:in the Esta_te
Ofﬂce.or in the Houses _islheid as a:,cadr_e post for the purposes of
notification dated - 6£“_ - December, __2012 b_earf'no " No.
SOE.I'V(E&AID)/l—35/2I012', of the Gov‘ernme?nt' “of  Khyber
Pakhtunkhwa Establlshment & /\dmmlstratlon | -'De'partment
(Establishment Wing). Cornlng to’ the second pomt as to exceptlons
:nlappomtment of p‘etltzoner, sufﬂce ,'.t to 'sa_y, that they relate to the
methdd of recruitment and cannot be pressed- into' s‘ervice’ to

exclude the pet1ttoner from cadre ofJun|or c!erk when hlS holding of

the sa1d post with status as civil servant s admltted by . the
respondents.

7. _Coming to the crucial point' of the seniority list circulated
by the Administration Department including name_s of the _peti_t_ioner

and respondentr No. 4 for the -purpose_'* of compliance with the

*° judgment dated 29.03.3019 passed .in . Service ‘Appeal No.

597/2016,'it is o'bserved that iss_uance of "s'aid' list in-;the oi_ven
manner. is fruitless 'as 'far as satislf’ac'tion -of .'salid "'.j.udgment E.S_ |
concerned For proper satlsfaction of said Judgment of the Tnbunal
respondents are d|rected to treat the post held by petltloner at par '
with the junior clerks in Khyber Pakhtunkhwa Cw:! Secretanat for

which the reasons have already gone_herem abov,e.-The Execution
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Petition stands disposed.of ac_cprdingly with liberty to the petitioner
to. seek its. resto_r_afiph}‘ if -thi's orde‘r'.ié_,n_ot 'ch'hplied with m-\dué'.

course. File be consigned to the record room.

ANNOUNCED o
02.02.2022 , .. - %
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Y The Secretary to Govt. of Khyber Pakhtunkhwa
P Establishment_Department,
/ ~
4 77 Peshawar.

Subject: REQUEST FOR COMPLIANCE OF THE ORDER DATED 02.02.2022 IN
EXECUTION PETITION NO. 326/2021 IN APPEAL NO. 1184/201

Respected Sir,

. Please refer to the subject noted above and enclosed find herewith copy of
decision of hon'ble Service Tribunal dated 02.02.2022 rendered in Execution Petition
No. 326/2021 in appeal No. 1184/2019 (converted into Execution Petition No.
326/2021 vide order dated 21.10.2021). The Applicant challenged the Seniority List
of 02 Junior Clerks of Household staff issued by Administration Department in response
to earlier order of Service Tribunal in Appeal No. 597/2016 dated 29.03.2019.

That the Honourable Tribunal directed the respondents vide order dated
02.02.2022, "to treat the post held by the petitioner at par with the junior Clerk
in Khyber Pakhtunkh wa Civil Secretariat, Peshawar for which the reason ha ve
already gone herein above.”

In view of the decision of the hon'ble Tribunal, it is most reverently
requested that name of the undersigned, being Civil Servant, be included in the Seniority
List maintained by the Establishment Depé—,lrtment,r Khyber Pakhtunkhwa for the
Junior Clerks of Khyber Pakhtunkhwa Civil Secretariat from the date of appointment

of undersigned and issue revised Seniority List according to aforenientioned

order.
~ Thanking you in anticipation.
’  Dated: 16.06.2020 | Yours faithfully,
(Sved/fdlusaddiq“'Shah)
%,, Junior Clerk (Estate Office)
Administration Department
Copy to: ’
- 1. PSO to Chief Secretary, Khyber Pakhtunkhwa
%/ 2. PS to Secretary Administration Department, Khyber Pakhtunkhwa
{éé’ /} L/.-’Sf Y _ S N
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,,J'%\% fl GOVERNMENT OF KHYBER PAKHTUNKHWA
9 ESTABLISHMENT DEPARTMENT

ST (Establishment Wing)

SN IIRALms e A LRE et ETPARARISRITWEBAVISRCES

Dated Peshawar, the Seplember 082027

No. SO E.IV {(E&AD) 1-2/2022: - WHEREAS, the appellant|Mr. Baz Muhammad
Khan'was appointed as Chowkidar in Public Health Engineering Department. Upon
abolition of Public Health Engineering Depariment on 01.07.2001, he was duclared
surplus on 02.03.2002 by the Works & Services / C3W Department and adjusted as Naio
Qasid in O/o Chief Engineer, Public Heallh Engineg;ip_g_ggp_a,nm_ent and than promoted

to the post of Junior Clerk (BS-11) vide order dated 27.11,2010. 1}
2. AND WHEREAS, the appellant submitted an appﬂc’aﬁon‘{?’, Secretary,

Public Health Engingering Depariment to forward his application ‘to E':étabii:thent
Depanment for his adjustment in Civil Secretariat. His appeal was processnd and
regretted on the plea thal the appefiant has been adjusted in light of Surpl{l's Poo' Policy
and after passing of 14 years of his adjustment has no'link with the department where he
served before merger on 20.01.2021.

3. AND WHEREAS, sggrieved by the above, he filed Appeal Ne, 3240/2021
in Khyber Pakhlunkhwa Service Tribunal, with the prayer to set J&lde ordet dated
21.01:2021 and regularize the pericd w.e.f, 31.07.2003 10 23.01.2007 by tre?tmg the said

period as pericd spent on duly and also adjust the appellant in the Civi-Secretariut.
i

‘4, AND WHEREAS, the Khyber Pakhtunkhwa Service Tnbunaliaccepted his
appeal as prayed vide Judgment dated 13.01.2022.

5. AND WHEREAS, the department filed CPLA aga:nsi the; judgnient of
Khyber Pakhtynkhwa Service Tribunal judgement dated 13.01.2022 which is pending
adjud ication before the august Supreme Court of Pakistan. \

6. AND WHEREAS, the appellant filed Execution Petition No. 2613:&022 in

Service Appeal No. 3240/2021 which came for hearing on £7.07.2022: the Tribunal while

* rejécting to execution palition submitted by the depariment on behalf of respondents,
directed tc produce implementation report as ordained In the Tribunal judgmen dated
13.01.2022.

[ §

7. NOW, THEREFORE, lhe Secretary Establishment «being Apgainting .
(%’cmpelent Authority, in lerms of Rule-4(3)(b)(ii) of Khyber Pakhiunkhwa Civit S-irvants

+

- -
*

3
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|
{APT) R ule?qi 1089 has been plensed to ordor conditional adjustment of Hr, Baz
Muhammad Khan, against the post of Junior Clafk (BS. 11) in Establishment Depanment
in compliance 1o tho Khyber Pakhtunkhwa Service Tribunal Judgment dated 13.01.2022
subject 1o final outcome of the CPLA which is pending, adjudication before Supreme Court
of Paki:tan.
' SECRETARY-ESTABLISHMENT

GDVT OF KHYBER PAKHTUNKHVW/A,
Endst: Even:No, & Date,

Copy o' the above is forwarded to: .-

. Accountanl General Khyber Pakhtunkhwa.
2. Section Officer (Admin), Admamstrauon Department,
3. Section Officer (Secret), ‘Establishment Department.
7 Section. Officer (Lit-111), Establishment Department for further necessary action.
5 Section Office (Gen), PHE. Department.
1,810 Secretary Establishment Department.
.1.50 Special Secretary (Estl), Establishment.Depanment
8 LA to Add!: Secretary (Estl)., Establishment Department. /~
" 9., P.Ato Deputy Secretary (Estt), Establishment Departmert:
10.Dfficial concerned,

L ﬁ | ~ SEC[ION BFFICER (E-V)

b 4
e v G,

A i

Scanned with CamScanner



VAKALAT NAMA

" NO. /20

el 75'%PJ _Possedly  slobe  (appelny

e ~(Plaintiff). -
. VERsUS o
é) u\jk @‘L kp | (Respondent)_

Ll e . (D_efe_nd__ant)
I/We ‘ Sped W\U.&x@uq, slalr o

' Do hereby appomt and constitute Mr. M. As:f Yousafzai, ASC to appear plead act .
compromise, withdraw or refer to arbitration for me/us as my/our Counsel/Advocate in
. the above noted matter, without any liability for his default and with the authority to
L engage/appomt any other Advocate/CounseI on my/our costs. :

Cn I/We authonze the sa|d Advocate to deposut W|thdraw and receive on my/our behalf aiI )
- sums and’ amounts payable or deposited on my/our account in the above notéd matter. |
. "-'.L;-:The Aclvocate/CounseI is also at liberty to leave myj/our case at any stage of the
- .proceedmgs if his any fee left unpaid or is outstanding against me/us.

¢

*»fffffﬁbatédfi*: . J20 ___
T — (CLIENT)

ACCEPTED |
M. ASIF#;;%I ASC,

SYED NOMAN ALI BUKHARI
Advocate High Court Peshawar

- Room # FR-8, 4" Floor, -
Bilour Plaza, Peshawar,
. Cantt: Peshawar
7. 03129103240

(Petitioner) |



