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Service Appeal No, of 2022

Aziz-ur-Rahman................................ Appellant

Vm^SS

Government of Khyber Pakhtunkhwa and another

Respondents

INDEX
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1. Memo of Service Appeal with Certificate
2. ZAffidavit

g3. Addresses of parties

94. ACopy of Appointment Order
Copy of relevant text of Service Rules notified in 
February 2013

5. B

6. Z'/- IScCopy of amended Rules notified in December 2013

7. DCopy of amendments notified in July 2020
8. ECopy of amended Rules notified in March 2021
9. FCopy of representation

7^' tS10. GCopy of retirement order
11. HCopy of amended Levies Rules notified on 21-10-2021
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Appellant
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Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.
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Office: Adnan Law Associates, 
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. I ^ of 2022

Aziz-ur-Rahman S/o Gul Dad Khan R/o Aagrah, Tehsil 
Batkhela, District Malakand [L/Naik No.44521

Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
0

Civil Secretariat at Peshawar.
2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Malakand Levies/Deputy Commissioner, District 

Malakand at Batkhela.
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974,

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020. 

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.

\
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would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/Naik 27 

year of service or 45 years of age and Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified in March 2021 are Annexure “E").

That the above mentioned Rules being extremely detrimental 

to him, the appellant filed representation before the concerned 

quarters for redressal of his grievances. The same has not 

been responded to as yet (Copy of representation is Annexure

7)

“F”).

8) That the appellant alongwith other similarly placed personnel 

of the Levies Force got retired from service on reaching 

certain age/completion of certain length of service as 

prescribed by the above mentioned Rules (Copy of retirement 

order is attached as Annexure "G”).

That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

9)

10) That during the pendency of the said petitions, the Provincial 

Government made further amendments in the Federal Levies 

Rules on 21-10-2021, whereby retirement age in respect of 

lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules notified on 21-10-2021 

are Annexure “H”).

11) \,That the appellant filed another representation against the

above mentioned further amendments in the relevant rules, 

which was never responded to. (Copy of memo of second 

representation is Annexure “I”).

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021, W.P NO.470-M/2021, W.P No.337-M/2021



4.
V'

"A:
W.P NO.338-M/2021, WP No.333-M/2021 and WP No.335- 

M/2021) before the Hon’ble Peshawar High Court. However, 

because of jurisdictional issues, the matter was referred to a 

larger Bench.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of 

their re-instatement in light of the Provincial Assembly’s Act. 

The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not 

challenged in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

, bedealtwlthbythisHon’bleTribunal(Copyoforderdated29- 

11-2022isAnnexure“J”).

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

GROUNDS:

A) That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional. Hence, the same acts are liable 

to be declared as such.

B) That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they are so
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amended, the same having prospective effect cannot be 

appiied against the existing empioyees

That after the 25*^ Constitutional amendment, the new 

Constitutional regime demanded streamiining of the erstwhiie 

Tribal Areas with the rest of the Province. So much so, Levies 

personnel serving in erstwhiie FATA and Khasadar Force 

were accommodated to a larger extent where the Provincial 

Assembly passed an Aci aimed at streamiining the service 

structure of Ex. FATA Levies Force. The Act not only provides 

uniform retirement age Le 60 years for the whole Force but 

rather enjoins upon the Provinciai Government to take steps 

towards absorption of the said Levies and Khasadars in 

regular police. Regrettably, the appellant have been treated in 

vioiation of the Constitutional spirit particularly after the 25^^ 

Constitutional amendment and subsequent orders.

C)

D) That further grounds, with leave of this Hon’ble Tribunal, 

would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of this 

appeal.

(i) The impugned Notifications No. SO(Police- 

ll)HD/MKD/Levies/Misc./2020 & No. SO (Police- 

ll)HD/1-3/Federal Levies 2021 dated 21-10-2021 

and subsequent retirement order issued by 

respondent No. 2 be deciared as illegal, the same 

may be set aside. Consequently, the appellant 

may be held entitled to complete his service till 
attaining 60 years of age in light with Notification 

dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and the appellant be allowed to 

complete his service tiii attaining 60 years of age.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. of 2022

AppellantAziz-ur-Rahman

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES r

APPELLANT

Aziz-ur-Rahman S/o Gul Dad Khan R/o Aagrah, Tehsil 

Batkhela, District Malakand [L/Naik No.4452] 
(NIC#15402-5280831-3)

m;

(Ceil# ) , ’•

RESPONDENTS:

1) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

Commandant Malakand Levies/Deputy Commissioner District 
Malakand at Batkhela.

. .i

I

Appellant ’i-

Aziz-ur-Rahrnan 
Identified by counsels

V.

A

Dn Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court

i
I
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' SuiMOffoj aq, -oimbaa asiMoaqio ixaiuoo aip ssapm ‘sa,n>j. asaip uj (f) -.nopimjBa ’Z

, ‘aouo JB aojoj oiui aiiioo ipsqs Xaqx (3)
'£tOZ

sBaiv l^qui t)3l^^simuipv .
.::
.'t

ooioi soiAoq (VlVd)
osaqi (l) -ijaauiaouaiuraoo pp api» MO*lS

-:Xpiircu‘saiTU SiqMOpqj aqi

■'V
‘sap-H (popuaurv) ooiajss 

XippuiAoM paipo sq soitu
•I

1

\r.
XffBiouiAOJd oqi "ZiOZ uoijBfnSa^

01 pasBafd si BMqifuniWd Mq-^qX JO lusuimaAOO
6 uoipas Xq poxiojupo iqMod aip jo asioJ3xa UI

raojoj saiAaq VlVdt J®
n,.

VxydNnSlOJ SaiAH'i IV ajaaj you bH ma
f lOZ XJBwqadipfi sqj ■JBMuqsaj
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VM.HDINf LLHXVd aHUAKX dO XNdWNHaAUO
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SCHEDULE-III 
See Rule n_

Length of service/Age

~~ 38 years service or 03 years service as 
ye^ age whichever is earlier

~ 35 years sewice or 03 years service as Subedar or 57 years 

age whichever is earlier
32 years service or 03 years serviced 

whichever is earlier

Post/RankS.#
Subedar Major or 60

Subedar Major (BS-16)1

Subedar (BS-13)2

Niab Subedar or 54
Naib Subedar (BS-ll)3 years age

as Havaldar or 51 years29 years service or 03 years service 
age whichever is earlier

Havaldar (BS-8j• 4

03 years service as Naik or 48 years age26 years service or 
whichever is earlier

23 years service or 03 years service as UNaik or 45 years age 

whichever is earlier

Naik(BS-7)5

LyNaik(BS-6)6

20 years service or 42 years age whichever is earlier
7 Sepoy (BS-5

,1-

/

i
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Government of Kyber Pakhtimkhwa,
Home &Trit)al Affairs Department ^
Dated Peshawar the 12’" December, 2013

WAtfiSSiS.. S«vl^
Rule-4(2) Schedule-1 sr.HEDULE^

Rule 4(21

(

unJIFICATtON

QualificationProfno 1 Direct 
lion Quota

hnifoirned Force— 
"S.No I PosuKank

Eligibility tor 
promotion

Quota
» 100%(One year service 

as Subedar ____
One year service
OQ Maib Subedar__
One year service
as Hawaldar______
One year service
asNaik ^

~ ~One year sennce 
fls Lance Naik
One year sen/ice
asSeeoy

Subedar Major (SS-

16) —
Subedar (BS-13)

100%
2.

100%
Naib Subedar lob-M)

Hawaldar ip^-oT
3

100%
4.

100%
Naik(BS-7)

Yance Naik

5.
100%

Middle Pass/Matric
fiddle Pass/isnatiitT

6. 100%
Sepoy (BS-5)______
■Read Armorer (Bb-5)

100% ,7. One year service 
as Assistant 
frrmorer _

8.
"I Middle Pass/Matric

Schedule-ill or opt for 
d retirement

100%
Assistant Armorer9.

r
shall be granted. SCHEDULE -HI 

Lei

31 years' of
' 29years’ of serviceoi^6j^^a^__^__^^^

Rubedar (BS-13)
~Naib Subedar (Bb-iTT

Hawaldar (BS-8)

1.
2.
3.
4.

Naik (BS-7) ___ _
~Q \ ance Naik (BSj)
--■j jse^v(BS‘jl

5.

i

■'■

t

a /'4
■ I
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BETTER COPY

HOlSlE DEPARTMENT 
NOTT'FICATION 

Dated Peshawar the 14-07-2020

r
f

i

conferred by Section 9 of theNo SO (Police-IDttD/1-3: In exercise of the power
Administered Tribal A^eas Levies Force Regulation 2012, the Government

in the Provincially Administered
Proyincially
of the Khyber Pakhtunkhwa is pleased to direct that in

Service (Amended) Rules, 2013, the(PATA): Federal Levies Force 

following further amendments shall be made, namely:
Tribal Areas A

Amendments
/rfTn the said niles:^

Frn rule 17, the following shall be substituted, namely:

“17. Retirement.— All Levies Personal shall retire from service on 

.paining then age of superannuation i.e sixty (60) years or they may opt 
etirement after completion of twenty-five (25) years regular service

a)

}

»forr

and
b) Schedule-Ill shall be deleted.

SECRETARY TO 
GOVT: OF KHYBER PAKHTUNKHWA ' 

HOME DEPARTMENT

Copy forwarded to the:-

xxxxxx

J'

i
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Mn & date^..H^tituted notifjcgtigfl-gtS^^
To be s

L:-'
j

NOTIRICAIIOM ,
PMhavvar, dated the 22-3-2021

of Ihe powersIn exercise
J2020>

PATA Lewes

Pakhlunkhwa is , pleased to

Rules, 2013, me

: 2012. the Pro\/incial

, paTA Federal ;

amendments shall

ies"Force Regulation

direct that'in the
No.

K.
• conferred by
Government of Khyber following turther

Service (Amended)
Levies Force 

be made, namely,' Amon^ments

--“I—

substituted, namely.
authority for initial• 1

promclion,..omepos.sofSubedarMaior 

Secrelarv, Home Ibepartment. .

the following shall be

:v

h • *

Schedulerill and no,

substituted, namely:
For Schedule-ill3.

*'Schedule-HI
(see rule 17] th of Service (Leng

* nftN^;^^i"o^h?Pos^R^
5. No. Years orTnirty Seven

Three Years' Service a?
Subedar Major 
Years of age whK:hev«T 
ic pafiief

service as 
<ixlv years of 
woicbaver Is earlle,

bisiTor^l'orily-
arpongst

having
On me 
cum-lilness 
,he Suhs-oars 
Intermediate Quam-cation

Subedar Major (BS-16) Irom,
1

Ye^rs
Five Yeras 
Subedar of 

• age

/
Subedar (BS-13)

2 following. me
namely. Percent (50%)

. amongst the 
Subedars 

intermediate

li) Plity 
fyern 
Naib 
having

. qualification: and

Percent (50%)
, Naib
having 
School

(ii) Fiftyfrom amongst 
Subedars 
Secondary 
certificate Years'

s.«.follpwfng I sybedar or Sixty Years ;
Naib Subedar (BS-n) as : ■3.

the
namely*.

//
✓

'■/n
f.

r'/ .
vV .ic-’*.x' »-r i i I-Itri • ;

' • j

H'-
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// ‘
qualificalion. and 

(ii) Fifly Percenl ^50%) from 
amongst Hawaidars.

■ J-f : ' Length of Service/
’Age______ _

Thirty One years service
or Three years service. 
as Hawaldar Of Fifty 
One years of age, 
whichever Is eartier. _
Twenty Nine years
service or Three years 
service as NaikofForly 
eight years of age.- 
whichever Is earlier.

Qualification for PromotionName pf^tHe Post / RankS. No.

I HaWaldar (6S-08)4
t

Naik:(0S-O7)5.•~,vi ■

Twenty Seven years .
service or Three years 
service »s L/Nalk or 
Forty Five years of age, 
whichever Is earlier. 
Twenty Five years 
service Of Forty Two 
years of age, \^ioh!tver 
Is earlier.*

i'.Unaik (BS-06)6 .

Sepoy (BS-05)7

SECRETARY TO
government of KHYBER PAKHTUNKHWA.

HOME & TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the;-

Principal Secretary to the Governor. Khyber-Pakhlunkhwa.
2 Principal Secretary to the Chief Minister. Khyber Pakhlunkhwa.
3! All Administrative Sect-etaries to Government of Khyber Pakhtunkhvya.
4, Registrar, Peshawar High Court, Peshawar.
5. All Commissioners, Khyber Pakhtunkhwa.
6 All Deputy Commissibners. Khyber Pakhtunkhwa.- ■ ;
7. Provincial Police Officers. Khyber Pakhtunkhwa.
8. All.Heads of Attached Department In Khyber Pakhlunkhwa.

• 9. pso to the Chief Secretary. Khyber Pakhtunkhwa.
10. Accountant General, Khyber Pakhtunkhwa.
11. Oireption information. Khyber Pakhtunkhwa. i^hwh«r Pakhtunkhwa
12 The Manger Government Pnnlirrg & Stationery Department. '

He is requested to publish the above Notification in the Extra Ordtna^ ^ ® 
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same to the Home
Department

1.

t /r • (Police-!)). Section Offic e
y',, .y

t /•/

■
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The Chitf MMster ,,:

KP at Peshawar -
/ •

. Subject: Apolicatjon for review of the levies rules 2021

1. That the applicants are the levies personals of Malakand Levies.

2. That the Md^akand Levies is established in the year 1895.

3. That the Maiateid levy personals are performing their regular duty as 

police since 1973.

4. That in the . year 1962, Levies rules were promulgated., in which the 

' retirement age of different ranks were detenhiaed, and the of retirement

of Subidar Major, Subidar, Naib Subidar were determined as 30 years of

Nalk to Hawaldar 25 years of serviceservice or 50 years of age, for 1 

or 50 yeays of age and for constable 18 years of service and 50 years of 

age whichever comes first. fRules annexed)^ K

ariR

/

5. That after the proniulgation of the said rules, the mentioned rules were 

first amended in February, 2013. In which the retirement age of different 

ranks, were determined and rescheduled, the retirement' age of Subidar 

Major were changed to 38 years of service, or 3 years as Subidar Major or 

60 ye^s of age,, the retironent age Subidar were changed to 35 years of 

service or 3 years as Subidar or 57 years of age, the retirement age Naik

/-
>■

/
i I ^
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„ Subfdar changed to 32 years of service or 3 years as Naik Subidaf or. 54 

. years of age.. The retirement age of Hawaldar were changed to 29 years 

of service, 3 years as Hawaldar and 51 years of age._That the service of 

Naik were ch^ed to 26 years of service, 3 years as Hawaldar and ;48 

years of age. The retirement age of Las Naik were changed to 23 years of 

; service, 3 ye^s as Hawaldar and 45 years of age. The retirement age of 

Seopy/constable were changed to 20 years of service, 42 years of age 

whichever comes first. (Rules attached).

1

;

!

i
v-

I
I

{

6. That-in. December, 2013 the service tenure and retirement age 

resdieduled, for ^ubidar Major 37 years of service and 60 years of age. 

Subidar 35 year of service or 60 years of age,for Naib Subldar 33 years 

of service or 60 years of age, for Hawaldar 31 years of service or 60 

years .of age, far Naik Hawaldar 29 years of service or 60 years of age. for 

1.03. N.aik Haw^dar 27 years of service or 60 years of age and for the
f

constable/seopy 25 years of service or 60 years of age which comes 

first.fRules armeyedL ' ■

was

i'

7. In august, 2016 the service tenure was once again rescheduled in which 

for the post of Subidar Major 37 years of service, 3 years as Sxdjjdar 

Major arid 60 years of age^ For Subidar 35 years of service or 5 years as 

Subidar .or €0 years of age, for Naib Subidar 33 years of service or 7 years 

as Naib Subidar or 60 years of age which comes first. (Rules annexedl. O

8. That on. 14/07/2020 the sdiedule of the retirement and service tenure 

was amended as deleted, the retirement age was fixed as 60 years, or 25 

years of service tenure whichever comes first.(copv attached! £ \

. V ,

f •

• ,•

I

/
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9. That on 22/03/2021 the levy rules were lastly amended, tn which for the"Vr V, •••,
i ■

V'
post of Subid^ Major 37 years of service or 3 years as Subjdar Major or 

60 years of age, for Subldar 35 year of service, 5 years as Subldar or 60 

of age, for.tfaib'Subiclar 33 years of service or 7 years as Naib Subidar or 

60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar 

or 51 years of age, for NSik Hawaldar 29 years of service or 3 years as 

Nalk Hawaldar or' 48 years of age, for Las Nalk Hawaldar 27 years of

;
V*-::

i

■ service or. 3 years as Las Hawaldar or 45 years of age, for constable/Seopy 

of. s;^rvice or 42 years of age,( Rules atta^^hed^. y
>:•

■2

25 years, c

lO.That In the above mentioned rules of 2021, the ranks of Hawaldar and 

Sieopy are changed two steps down.from scale 7 to 5.

11. That against the different amendments some levy personals filed writ 

petitions before the Hon'anle Peshawar high court, which were decided, 

tConies attached). <2j

12. That in the year 20‘21 some of levy personals filed an appUcation to your 

Honor, on that application the summery of ten pages were prepared _ 

which was approved by the- hon’able Qnef Minister of KP —^QPY 

attached).** \\

13.That the final amendments of year 2021 are against the fundamental 

ri^ts of the applicants, because these amendments are based on 

discrimination in which the service tenure and age of retirement of 

■ Hawaldjir to copLStable were reduced, while the service tenure and age of 

retirement of other ranks were enhanced.

L

I

)

r

/
1
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14.Tbose from tke implemeatatibn of amendments of 2021, 237 levy

S'

personal^ of lower ranks are going to be retired.

of recruitment Is minimum 18 

it is not possible that
IS.That for The iahk Qf constable the age

and the age of retirement is 42 years, soyears

someone will sferve for 25 years.

i also serving the country as other forces and be 

and their service structure be schedule
le.That levy p.er$onals are

de^t like other; forces/police,

?

once for adl.

: ir.Tliat Hie' amen^ents of 2021 - are against the natural justice/ and 

fundamental right of the apphcants are involved..

:

pPtitlbnersi

^Twati Ttegi Nos42241. HC

2. HC Umar Rehman Reg No.4282 

Naik Hawaldar Eleg. No. 43563.
>

;g. Mo. 43594. Naik Hawaldar Shainsul

leg. No. 4^775, Naik Muhanm^d Sal< I

6. Las HaTyaldar Zafax Ali Bacha Reg. No. 4415 . ;■

. Dated.29-3-202I
hi

t

• I

1
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OFFICE ORPgR

In pursuance of Notification

3T. r
Ml pensionery benelils as per relgyanl pension rulg^'. 

5;No I Regimental No
. - i

& Designation

;

I

Name Retirement Reason

i1. 4402 UNaik SardarAli Comptetion of (he both requisite 45-
Years of age and 03-Years Service as 
Lance Naik ______

Completion of the requisite 03-Years 
Service as L/Naik
Cqmplelion of the both requisite 45- 
Years of age and 03-Years Service as 
Lance Natk _____ __

Completion of the both requisite 45-
Years of age and p3-Years Service as 
Lance Naik

Completion of the both requisite^ 45*
Years of age and 03-Years Service as 
Mnce Naik

Completion of the both requisite -45- 
Years of age and 03-Years Seivfea as 

J^riceNalk
Completion of the requisite 03-Years 
Service as L/Naik

Completion of the requisite 03-Years 
Service as UNaik 
Completion of the requisite 03-Years 
Service as UNaik
uompietion of the both,requisite 45- 
Years of age and 03^Years Service as 
tanceNaik

12. 4403 UNaik Muhammad Khan

(2^ ■3. 4405 UNaik Maaz Ultah

4- 4406 UNaik Ghulam Haidar

5, 4407 UNaik Rahman Zamin
4

6. 4409 UNaik Jamil Ahmad
■u:
7. 4410 UNaik Mohd Perviz

L
8. 4411 L/Naik ShamsUllslami

9. 4412UNaik Umar SatehI

10. 4413 UNaik SarwarShah

/
t’

■N>-•

•;
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4433 UNaik; 27. Habib uilah Compieilon of the both requisite 45- 
Years of age and 03-Years Service a's 
Lance Naik _______
Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik

i

. j
4434 UNaik; 28. Fazal Karim

; 29. 4435 UNaik Hiram Khan Completion of the both requisite 46-
Years of age and 03-Years Service as 
Lance Naik______________ -
Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik

Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik

; 30. 4436 UNaik Amir Badshah

31. 4438 UNaik UmerZamin

! 32. 4442 UNaik Said Amin Shah Completion of the requisite 03-Years
Service as L/Natk______________
Completion of the requisite 03-Years 
Service as UNaik
Completion of the requisite 03-Years 
Service as UNaik

33. 4444 UNaik Mushtaq Ahmed

: 34. 4445 UNaik Siraj Mohd

: 35. 4448 UNaik Habib ur Rahman CompietiOn of the both requisite 45- 
Years of age. and 03-Years Service as 
Lance Naik

i 36. 4449 L/Naik Completion of the requisite 03-Years
Service as UNaik

Wall Rahman

37. 4450 UNaik Hussain Gul Completion of the both requisite 45-
Years of age and 03-Years Service as
Lance Naik ______
Completion of the both requisite 45- 
Years of age and 03-Years Service as 
Lance Naik

!

; 38. 4451 UNaik Mohd Amin

139. 4452 UNaik Alz Ur Rehman Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik

i40. 4453 L/Naik Sardar Hussain ‘Completion of the requisite 03-Years 
Service as UNaik

i41. 4464 UNaik Raham Zaib Comptetion of the both requisite 45-
Years of age arid OS^Years Service as 
LanceNaik

!

■-J"-

42. 4455 UNaik Nasih ulllah Completion of the requisite 03-Years 
Service as UNaik

i

!
i.
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61. 4496 L/Naik AsalKhan So'mpletion of the requisite 4^Years of;
age.

4498UNaik62. Umer GUI Completion of the requisite 45-Years of 
age
Completion of the requisite 45-Years of63. 4499 UNaik Mohd Sadiq
age

64. 4503 L/Naik Fazal Ateem Completion of the requisite 45-Years of
age

65.: 4508 UNaik Nawab khan Completion of the requisite 4S-Years of
age . ___________ _________ _
Completion of the requisite 45-Years of66: 4510 UNaik Mohd Zahir
age

4513 UNaik67; Dera Wadan Completion of the requisite 45-Years of
age

4514'UNaik68. Fazal Wahab Completion of the requisite 45^Years of
age

DC MALAKAND/COMMANDANT 
lyiALAKAND LEVIES MALAKAND

.^3g3-g?/LCNO
Copy with forwarded to the:-

1.1 Comrnissioner, Malakand Division at Saidu Sharif, Swat for information, please.
2.1 Section Otfider (Policerll). Home & TA’s Department Khyber Pakhtunkhwa 

; Peshawar for information with reference to Notification referred above.
3.^ District Account Officer, Malakand. 

iUbedar Major Malakand Levies.
Official Concerned.

For information & necessary action.
iJfc

'
. DCMALAKArj )/COMMANDANT • 

MAliAkAND LEVIES MALAKAND

;

!

::
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so {police11)HD/1-3/FEDRAL Levies/2021 ■

amended Service Levy Rules2021 Shedule 111 Dated 21-10-2021.

' ¥ ' *

•«

li^lf'DLd/^L>v/21 -10-2021 3.»^y^i;>X I" 
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so(police11)HD/MKD/LEIES/MISC/2020 X.^Uyj(UL(iXL X.XJaX 

'iUL.I^'S^'^Amended Service Rules 2021
r

,•* Shedulel 11 Dated 22-03-2021 
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'\ I PESI^^^ HIGH COURT. PK
(JUDICIAL DEPARTMENT)

Wi>.No.367-M/2021 wiALR,
CM Nos.lOS3/2(ai & 1183/2022.

JUDGMENT
Dateofh^rihg — 29.11^022.
Barfster DrAlnan for petRtonere.
MnSaqIb Raza, AAG for the respondents. '
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8 M ATTIQUE SkAH. :J:- Through this 

single judgment, we shall alto dddde^the
, • • . i-'.

cohnected writ petitions bearing l^os.^7- 

A4k02t 406-m021, 50^4^021, 514- 

K^021, 51S-M/202V 46b-M/2021, 60f- 

68U m02i, 632- Mm21, 919-

:
V

!

M ■ 
; t.

5];
M/2021, 966- M/2021, 980- M/2021, 1221- 

M/2021, 1222-M/2021, 1252-M/2021, 22l0-

’

■

i
P/2021, 291^/2021. 5092-P/2021, 5423- 

P/2021, end 5424‘P/^I as Btliudkanon 

of a dommon question of law and fa(^ is 

I involved in all foe pefifions wherein t the 

petitioners have cteHenged the vires of 

nddficafion No. SO (Pdice-IIV HD/ 

t MKb/livles/Misci202Q dated 22.Q3.2021 

whereby on the basis of imptigried ^ce

;; !

I

?

I
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5
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prefer bearing No.128/DC/CSL ejated
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20 04.2021. ttioy have retired from

with further prayer that they | be

reinstated into servico from the date of ^elr

retirement I.e. 20.04.2021 wWi all t^ck

benefits. In altemafive, they have prayed
. 1..^ . ^ ;

that the respondent be directed to ^al 

them at par with erstwhile F^era! Levies erf 

F^erally /Wmlnistrated Tiitwl Area (FATA) 

and; absorb them In police, and; grant them

I )r- \ :r
SIpservice

ii'
ii 5 i'

ii Sii.1 ii-'= it
1 t H

iiII] I il
i'

! !
ISI;

.1 • ; ■

;S
1

fijii ^nsionary benefits.
Likewise In W.P.N08.333-M^t

• iv, ■- '.j- \
3344^021, 33&>M/2(^1. 338-AI^021.

3454mQ21r 10Z64A/2O21, 103S-»/^

I
I

i

2. i
!
I

i
(

ii874m02i, 1206414/2021, 120744/2021.

3444/^22, 21244/202 and 8934^/2022^

petitioners have made the following prpyer.

**On flccepfwice of Otis 
p9tt^n,iholmpugn0(i Notification 

SO (Pttffee^ HO' MKD/Levfes/ 
Mlse/21^ Is against law and ^ 

fUndamantat rfgWs guaraniaad'lty 

Ota Cofisdfrrtfrm of Islamic 
Rapublh of FeWstoe, f973, /^y 
ba dedafed /frega/ void ab In^

;!
:

i

i

IV
]
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i;
!■

and of no tagal affaets on tha:
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i \I liSlmtlarty, In COG Nos.38-M/202f p 

W.P,No,367~M/Z021 and COC No,436- 

pnsm in W.p./'to.f335^/2022 fWtltlonera 

Initiation of contempt of court

i

\’I ;;I i: I-
1!
iii
I*

• I i ii
s^k

ptoce^lngs against ^ re^ndents for 

vtplating the order of this court daM 

21,04.20Z1 passed in W:P.Ni:^.367~M/2021. 

Brief facts of me case(s) are that-me

II
1 •

ii! •
[i 2
\\ 5^■3i'- •:

petitionefs were appoirited m the "S^

Levies Force* as Sepoys ete. and presently
I

iii!I .

' i"
terms and condiltons of mefr services are 

quieted by “Provindaljy Adininistiated

Tiiba! Areas Levies Force Regulation 2012" 

whereirnder besides PAfA Levfes Force 

Rates, 201Z PATA Levies Force Setyice 

(Amended) fHiles 2013 alsb framed.

Rule 17 of the Amended Rules 2013, dMis

with the retirement of personnel of the 

whWt was amended vide rwfiflcat^ 

dated 12.12.2013 in the manner that "Ait 

iffie pefsonn^ stiait retire as,: per 

$chedute<ttt and no extension in service 

j^yond redrementsiniilbe graitta^. On 

14.07.2020, vide NoSflcation No.SO

i*
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r.
Poll<»-ll)HD/l-3. miB 17 was turthor 

amanded by deleting aehedute-IV at‘All 

uniformed force shall retire from service 

attaining tha age of superannuation

i!
»
i

SiI i
IiI

1

ii\
i!ion

>.e. S/xiy7eoj y»af» or tfioy may opi fo**
Iii

1!
!

WtfTBmenf after completion of twaaty- 

(2$) years regular service"* 

^ere^r once, again through certain 

: modHlcatloha nUa, 17 vt^s amend^ by 

giving life to the deleted scheduie-HI pf the

1;;■\
i!1

ii
ii I!i' • • l •if fs 1■ t

;I -1
i1

I I
I

Iniies 2013 as unden-
I ]

Ratirement; Alt levy #Mtfwnna/ 
shall retire as per Schedut^W

!- t$

1

and ito axteoaton to se/v/Ce 

retirement shall be iafter 

grartted,"
Being aggrieved front the’ ibW

;
;

•J;*.
■?^4.-

:; iamendfrient.: the petitioners have fited the
r

■

I

} v-a!'I
• t' /Instant petilioTO.

Pursuant to the direction of this 

J court respondents have filed their parawi^ 

cxjmmenta, wterein tesiaance of the-desired 

vifrits has been ojtaosed

6: turned counsel representing the

petitioners vehemently, argued that the

.1
I-

5.
}

5 i
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impugned Nptificatton te arbftrary.penmrap, 

IRegal. issued without lawful authority and 

fide Intention ^t to deprive ttw

i! >
ii*.* :I i

• / i

iima/a
petJtIpnere of their vested rights accrued In 

, th#r favour hence , vtolattvo of their 

fun'damerital rights guaranteed under the

Constitulion and ttnis not auatalnablp In ^

. that though the Impugh^

3
■ii

1 =

Ii I!
■ 1 ■

: r r.

eye Of law
I
I

Notification v«s Issued under lie regulation•. \

2012. Hqwe^r, after tiio 25*^ Constitutibhal

does not

V * i

\
ammdment, ttw said regulalion

ttiewfore. the impugned
• I

I

hold i

i

fl

..1
AAGI

Canversely, worthy 

represertf ng the resppndente opposed the

aiBuments so advanced by tean«d coimsel

resenting the pelitlonera atthe baryrt.!le

i7. II
I .

II
Ii .

1
t

■■

iiI
1

1rep
I** amwKfrneTtt theaiguing lhat after the 25

(- ■1
Assembly passed theProvincial. \ • 4

84ntlnuatidn pf laws Act No.111 or2019 

the laws appBpaWe to 

Were allowed to continue

«

! i
through which 

ersti^e PATA 

Including
Anas LbvIbs Foma Rpgirfatfon, 2012' and;

i
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Jurisdiction of tills 

e:^Hdt fffovislon
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such ; Ihe IService trilwnal ps
5urt Is barred gh^n^the i !
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ofitheof Article 2*12
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Constitution.1 - .* '*
Heard. Record perused.

discussing ^
to discuss ttie
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working In FATA was merged Into the 

^regular police of ^ province. Albeit, In 

Malakand Division. Lewrbs Force Is still 

regulated by 'PATA Federal Levies Pbrce 

Service (Amended) Rules 2013 In vlevir of 

the l^yber Pakhtunldiwa Act No 111 oi 

2619 through whld> the prevateiit in 

erstwhile RATA at the time off 25®*

: li !
;

J

i
i

J
t
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■ ■ / j

t Ji ;!V. 1-i I
I
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I

amendment were allowed to continuei* p

I' I ij

including regulation 2012 which still holds 

the field ami as such the same Is a; valid 

jnstrumeriL Therefore} Imported 

Notitication was Issued by the respondents 

tewfol autiwrity;

11. Moving toward the status of the 

petitlohers it is worth mmitidning that earlier 

this court virhile deciding W.P' Wo 628- 

A4/2dl6(/kn9m(///ah*s case/determiried the 

statos of personnel Of the Provtndai Levies
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. t ii1 following temw:- ii
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"19, The Provindaf Levies l^rce liI
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rForce") was granted stef^ry 
odvar
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through Khyber 
Pakhtuhidjm Regulation of
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!i^14 (Tiogulation% Pdragraph 

Nq.3 of the Regutapoh enyisa^s 

for constitution and estabiishment 
of the Force and its functions. For 

ease reference paragraph Nos. 3 

and 4 of the RegutaSon are 

reproduced astmder.- 
“3, Power to coMtttute aifd 
maintain by the Force and its
functions.-^ (1) Governtnont may

- '■ ■ ??constitute and maintain a Force )tor 
pedomthg the foth^ng fUndJons, 
namely:

. fel ensa/fng sect//^ (^reaife.fe PATA;
(b; ensuring securHy and mmmlnp; of 

piquet:
(cj guand^ Gdvenmfanf ins^u^ns 

and bistaltoOons:
fc5 ensurfi^ securhy of Jafis end 

arrested criminal^
(e) generatty mahtdning law and Older 

provkSng moblie escort to Vips; ]
(f) antFsmupgfhg actM^s espedaity 

itpbersmuggBng: 
destnjdimofilBdtaops;

(h) serving of summtms Or procerkaOs;
(0 r^ md ambush: ond 

0 sucft ofeer ftairtfons w Gpve^mwtf 
may, 6y nofflfcafibn fe the off^i 

Qaiette/ require the PoroeT to 
perform.
(2) in discharge of ffieir fencttens, 
officers and staff of die Fwte dial!
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!be guided hi eccordance with this 

Regulation and the wtes.
(3} The head of the f=orce shall 

y be Commandant in fiis respedt^ 

JprlsdMion.
(4) Secfetaiy to Government. 
Home and Tribal Affairs Departm^t 
shall be the competent authority^ of 
thef^rce.

. (5) The Force shaB consist .M
5wcft ranks and nurhb^r of officers 

and members arKi shall be 

^constituted hi swcft manner as may 

be prescribed by rules.
(d) The officers and mmnbers of 
me Force shall tecehm such pay, 
pennon, allowances and offier

. . . ' ' . ' ,* -I
remtmeraftOTS and shaB enjoy such 

7eev» «Jd ofterprfWJages as may^Oe 

prascn'bedbynites.
(T) 77*e offibefs and of
me Force ShaB wear Siam mIfOrm as 

may be prasalbed by mhs dr 
; insbvctbfts.

(8) The adminktratidn 6f the 

Force ShaB vest kt me Commaridant 
in his Jurisdictkin who shaB 

administer it in accordance with me

iI
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provisions of this Reguiatidn. rules 

andtjstructlons.
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Ithe Commandant shali ;

I ■ ■r
r.exercise his powers and perfdfm Ms 

functions under the general 
^mrvishn mtd diretffions ^ of 
Govamment :i;
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Powers and eftrftes of 
offlGora and tnambara of 
Forco,~~Att oflfcor w of Sio

4.
\ ■-■!

i

;
^meshaff- 

(a) (ate e^cffvo nwo«^ ftw ensuring 
saeurity of essignad priadiotton arid
fyr

I
/ .

I

^fagtmrdlng agatpsi acts of 
unlewfUHn^farwieo;

(b) pmwrH unauthorfKd per^
vahhfes from access to the territorial

■ y1 ; r!
[
I •

■ I I
5i I1

I
i.

I/ Jurisdlcrion; 
take afltoctfre
prevent satK^ge, ^acement of
car bomte, fetter tomtw. dangerous
artfc/e and ’ canfege pf arms a^ 

/ ammunHton fete the rested area; 
(d) use such arms and ammunltkm. and

egy^enf as fra a^odzad py
the Commanrfanf dr an officer

I!i

mea»rres fof I
1

I-
r

■; i;

j

2I

a
I

!1authorized by hinr,
(e) seandi and arrest iMout warrant 

who he suspects of 

at^pring to

\
f i

f ;I any person 
, endan^rfng or

e/jda/^r or Aavfeg endanger^ die
. safOty of an instatlation and my use
‘ sue* fon» as may de necessa/y fe 

thedlschatgeofhls aforesaid ffudos;

!
I ■

!
■v-

1

i ii
t .

and
(0 perform such other iegat furiptions as 

: die compel^ audiod^ may regu/m 

him to perfomf.
20. The dose perusal of the 

Regulatim dearly show
that the Force is receivino its 

salary from the Proviridal
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IS
Exchequer and performs the 
policing service in the erstwhile 

PATA.

I
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.3 i

1i
■

Having said this, we would 

now refer to the crucial Issue as to
whether the employees of the

a dvil ’

^1. .■•f'
1

I). ii
li'1

. :Forc» can be termed ?8
servants and as such they cannot ;

constHutiona! petition 

Uiis Court for errforcemenl j 
of the terms &. coriditioris of their

' i i
;i!•

i

. maintain a 

before
i iI
I s1 i

'.V

\
1:service. 

22.
i ^I The conrtotatipn 'dvilv

servant* Is defined and expfelhed
respect to the Province of 

Khyber Pakhtunkhwa. In the CMhf 

servants Act. 1973 (“Ac^
fWerence. we would

I ii;\
InI {

?
■1

.i

: For ease 
refer to Section 2 (b) of Act, 1973 
which reads as under-

DeMor^-HV to '
the context otfienvfso;

:<
! !I ■ t

•. 1
i ■,3

!
;

s . unless
mquims ff» following e^tpres^s 
Shalt have the manhtgs hereby

;I

i:mspectivejy assigned to ffremi Iftaf /s 

tpSB^r
. t

; (e) ....
(b) •ch/H servanf mans a perstmwf^ Is 

a member of a dvH service of the 

Pfovtoce. or who hoWs a ctoEf post to 

connaction with Ote affplrs of Vie

t
j

!
1.

:

Provfoce, but does not Include-^ Fi-t. i;■: • i •. : 'r.
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i (9 apofsonw^ofeondspirfalforito tfie

P/wfrjce from (fte Fectefflto or any
other Provfnce or other auffiaity:

who fe emphyoct on

I
1

I

(
’

1 (fo a person
Goatmt^ or on work cheiged basis, 
orwiwjspsidftombon^^

([^ a person who is a Awriror' or ;,
AvorionaR- as ^ ^

t934 (Atrf XJCV of 
Workmen‘s J 

ttonAct, 19Z3(Actyiflof

111
iiOf li

!i

;iI

i ‘i:!
^ i:

t *

factofies Act,
1934),
CompensB 

1923)".
/ ■ 23. -me pefu»8) of fte definition |

would show that a metfibef of a , ; 

phrii service of ttie 
who hpWs 9 '"S

: connection with the affairs of the

province Is dvfl servant Alii
Pakistan Sejviw are explained i

260 of flio Cc»istltution,:

>1
orI
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• I 1
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ii{n Article 
which reads as under:
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•260/
; II \

J
fi * .

■ki
I.. !.•f

i. 5i
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li !1.'sefvft» of Pakistarf rneahs any

'' ■ ■ • . ''jposf er oflfco connectfwi 
ym the Bmirs of tha Fe^ra(fon ^ 

of a/Aovihfce, and^i^^
Pafcbten Seryhe, servfce in the 

Anneif forehand any oth^ service 

deefarad to be a servhe of PafQIaten 

by Of wrdiBf Acf of iM8.^*s^e-^»oora
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fili(ParifamenO; or of fi Provfnda/
Assismbiy, fetrf not Inctado

Spealter, Deptdy ; 
Deputy

- ^ 5;
I i f\. liisefvfco as

i.Spaiher, C/iaimwn,
Cha/rman. Prfirw Mfrrfsfaf; Menl j 

, Mfritefer, M/nfste* of S(afo, Chief j

Mih/sfer, PmvincM Minmi
[Advocate- j/

:! jiII

r li
1;> il

i:

ifAftomeHSenefa?,
GeneralU Pmtlament Sedataryj or j 

[Chairman or member of a Law ^ 
Comm/sston. Cftafrman or member 

- the CouncS pf fsismte. /cfe^ f 

Spectef AssMant to the Prime j 
Adviser to ffJO PrimeJ;

;!!
■I

ri i•I.

ji: ■ I

i
Minister,
MfriWw; Special Assfefant^

: Minister. Adv&er to e Chl^ Afin;s(aJ| 

member of a House or a|
ProvkicMAssmbty:

i;. il✓

Of I
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Whereas Article 240 of th| 

V Cons8tutiOTiefs45^e®*^ J 

-240/Sirf^ to
^poftjfrnenes to and toe condffions,
of sen*e of pereons to toe sorvfce
of Patostoi sfia? fto ctetenntoed-

(a) —............ ■'•••“•v
(b) to toe case of toe series of

p^ovtooe and poste to comiectom
wfto toe a«s of a Prpytoce, by w 
under Act toe Pro^l 

Assembly.
Stptenaffen.- to tofe Arffcte, W#- 
pteWsten Stoi4feo* means a eefvfee 
common to toe Pedere&on ^ 

‘ Pmvtoces, which was in mtMen^ 

towiedtoto/y before toe conwienc^
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'►V's M^ral Government or a Prayindal

Govammenf.
25. Adirittedly, as evident from 

the bare reading of paragraph-3 &. 

4 of me Regulation, the presen^- 
pefifionere are performing pcrficing

H
;i I
!■

service In me enstwhile trIbsJ area, 
terms and:melrhowever, 

caindltiorai are being regulating 

/ mroiigh Regulation No.l of 2014 

and after me ontisslon of Article 
247 from the Gonstltution; mrough 

. .a provinda! statute i.e. fhe Khyb^ 

Continuation of: Laws in tt^
Erstwhile Provindally Admini^red
Tribar Areas Act 2018 (Khyb^r 
pakhtunkhwa Act No. Ill of 2019j, 

me operation of Regulation No.1 of

2014 was 
essential criteria for being a civil 
servant is that me person holding 

me post must perform his functions, 
in connection wtm the affairs of

{ s

ii

iii I
i: i

continued, thus, the !
I. !»

; i

I

Fedcration/Provlnce and the terms
and cortdiflons of his seryi^

;

should be determined by or Under 
the Act of Pariiamwt/Provincia! 

\ Assembly. The Apex Cotet in me
of Pakistan

i-
case ffacte 

throuah Sejereterv. Ministry of
cUi-L^
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^:ii^rf Wat/f

(im SCftfff 1081), while d»^ 

with the <»ee of an employee of 

Pakistan Rangers has rfwerved

m ex4>SR hiriiLUiiii s.;I iii I ■ S
iiS’ IIl; i

li S;;

that
7,. J=^msa/of (hese n/tes ^emjK

shows ftflf (hey am bB en^nvcin^
* *'1

and pterahm, under tho emondmenf 
■ of section 1 of the Pafcfefan Renge^ 

Ordlriantx, these rules vmufd prevaff 
over the Rutes of 1973, The PeWsfen

i -RangefS Ordinance was promulgated

to consme 8 fdn^ caltorf
Pakistan Rangers tor the prote<dfon of

ond mah^nce of order In t^e 
Sincewith iegerd to die
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i ii
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border areas,
: ^mof.thefW

Peldstan Rangets Orriffranc© fe sitont
therefore, it can be s^ly said that

emphyees of the PaWsfM 
wilt bo deemed to be dvB

■■ i.
?■;

’

:?

i;the

; Rangers
soAWto as ffiey are perfomitog
duties tn comction with alfehs of the 

poderatkm and herse u^ the

Service . TVtoc/nate -Act 1973, 

appeal by .a member of too Pafcteten 
Rangers regarding a /natter telat^

fo to/ms anrf opmtfWww of/rfesorv^

!

• };ii
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f.i•i
is competent betbre the Federal 

Ser^Trfbtm^..i\ !l
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otfiafs vs. Gul Raalb Khan arid
5!f201B SCMR 903), the Ji-

?;{

Hon*We Apex Court has elaborately ; IIexamined s^co structure of the 

of Frontieremployees 
Oonstabulary, which Is establish^
under Frontier Constabulary Art

Relevarit

>
■: ;

;li
; 1

i
Vt. i;!

(Act-W
paragraphs of the said judgmeM
are reproduced as ynder-
•e. Three broad tests 
©sfabffsWng tM status; and cbaracf^

■ i of a cMl servant emerge /torn the 
Constffirffone/ /nawfete of the afore- 
go/og Arffetes. Ffrsfiy. Arttrte
240(8} of 
apfxMrmts to land the terms at^
■cor:u^dnst^.ser)dGeefOiepe^nsin

'servhx of t^Wstan' am be 
determined by or under Act of 
Padiament Secondly, by virtue of 
Article 260 ^ the Constitution,

■ !
■1. • I

I• 11f

for
/.

I ■

i I
ithe Constitution, ;
; i'■!

1 !i

- m.the !•
/ ' 1

l5

il
.1 5*sen^ of Pakistan’ means any 

serwce, post or office h connect/bn 
wflft the. aifelfs of the Federal. 
Thirdly, irndm-Articte 212(1) (a) of ffie 

Coostflutfoorftooxrt^ 

to adjucticate dbputes ratating to the 

terms arto conditions of persons, Wtm 
are in the setydce of Pakistan ve^ in 

an ASnJWstretfve Trtounat, namely; 
the Federal Service Trtbunai, These 

tests are mentitmed in I the 

Mu/mmoiad MubeflfMis-Satafo
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i1^'ffjW (at pp. 68^689 of tte low raport), 
da^f^ of die term 

ss/vanf M. 8w Act arhfds the 

,. Cons&udmal crfterfa ^
260 fiotarf obove to mderate diet, 

ivho. Irjtar efla. tioWs a

i'

ti
TTie

5i
■

{ e .

i!
iparson

p^-b,coimeOSon mil>a attain of 
ftdS/aflon- tndum any such 

post comedaP*^ *
M servant. The laiper Bench has In

rospect taken the logical stap le
under

ii!
iir
h^ die I

i
!; Imis

: /nco/porate lft«
and 260 of the

I
[i Ir

Article 240 (a)
ConsmtIonaSIhedellnItlonalcrtterla
of the term-cM servanr (atp. 682 o

■I !
‘
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• • /•■ •

melawreport).
f Haviw noUced the quakm 
^ cfe dvB servant under the
,av,.nlsepprcpriatenovrtoesami>e
U„ rectual maim of the Pra^ 

, PC was dsmbUshed 
jWVFP Cons^ufary Act, (Act-

H1 !
/ Ii

I;;

. controversy. The

by the
jail) ot ISIS (Vonstabulary AcC).

^ ttm Constabulary Act
ompomrslheFederal< ’̂>^'^'° 

maintain the K as a lorce Tbr Ihe 
factkm and odmMstrstiori of 

ox^n^ frontiers of PaW^n 
the Ondtsof whtfjolning Norm- 

any peri thereor.

Section 3

■ r
I

better pro 

the

West Fn^der or
section 3-A of the Const^lafy Act
euthorisealheMerfdGovemrmntto
^ptoytheFCout^theW^f^^ 
at^ir^ the Norih-W^ FronWer
Ptxjvbiee in ports of Fasten for
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✓ pnder the
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' wifermtf .i)y Sectton 2i 
ConstabutaryAct to fteme the imFP,

1958
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iiConstabulary Rtites. 
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provide the thms mid comSdons of
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I ifn the Act aiid&iB Rules, The (Bst laid 

ctown In Artkte 240(e} of ml 

Corishtutton requfres that the' 
appointment to and Hte ternis and 

*cohdltHms of sendee of posts In 

; cQnn^ct^ with the affairs of the 

l^ederaUon end of a ^r>dce of i 
f^idstan Shan be determl^ T}y or 

under an Ac( of" Perffement The
expresston “by or under" In Aidele,

l2^(a) of the Oon^tuSon authorizes ^
the terms and eortditlons of service of _ 
la tri\ril servant to be piDvkied both try ] 
^statute or by sbaiutofy rules. The, 
provi^edt made in die Constabulary 
Act ami me Crmstabulary Rules, 
therefoie, sa&(y the Artf^ 240(a} 
test The Jtxigment in the Mdhsmmpd

case
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iiIbid^^tf^n-us-Salam

andorses rids point of view:-
*S6..-. 77i0 ternis and conditions of 
service of those empk^s, however,

requhed to be spedried under

I!■

■ i !!
i a ;
;are

Artide 240 of the Consritumsti by or

under Act of me Parflament Thus, the

I
]

i i
t -

Icortdushn wmiM be mat only ttv^ 

persons, who am In the service of 
Paid^, as dfect/saod /lere/nafeovB. 
end If their terms and condBforts are

It
i'

Si
goyemed aHher by a statute or 
smtutory rules, in mans of Artide 240 
of me CrmsOtu^, can seek remedy 

befom the Servhe Trmunals. *

I

51
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I
1 ti! II

27, SImHaily, this Court In ^e

xsL rh9.
/

f. ►case of Gut Munir
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Ffbfitfor Roalons tSAFRONk
fslamatfBd and o&iers (f019 PLC 

(C.S) 645;, on 6ie ba^ 6f law laW 

down by the fipex Court in 

CnmirtancteirtL
Constabulary

{! I-:
IHH «

is
i{ if4 ! i

ffrbfltfcr f
Khvbar

■ PeshawaPs casa 

(2018 SCMR M3), while deaHng 

with the case of f^eral Levies 

Force, which was established ' 
through Federal Levies Force 

Regulation. 2012 having the same j 
structure of service for its 

ernployTOB^orce as i»ovk!ed in 

■ Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whose terms and 

conditions of service are governed 

under Federal |^es Force 

Regulation, ,2012 are cMl servants. 
Keeping In view the above, the 

Foh^ established under Regulation 

No. 1 of 2014 qualifies the criteria 

of bdng civfl servant In view of its: 

composition, functions and duties; 
as per law laid down by the Apex;

/ Court In the cases of Federation
h ’Pakistan through Seeretarv^^

Ministry of Interior flnteHor
Olylslonk Islamabad and 2 otfier^.
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i;iva. RO-ITJ fePSff Muhammad 

Nazir (1998 SCMR 108i) and
Pfonilar

Mn i:]'
ij

Commandant
KhvbarConetabufarv.

p^l^tunkhwr, pasl^awar _aM
othars Qut Khan afl^
otftfflSiZfMS SCMR 903;, thus, the

I

•{

i :
t preliminary objection raised by the

Meamed counsels for
sustained and

:•
J

:irespondents Is 
. accordingly, me present petitions in 

of dear bar contained jin

iV'

:!
:;■

viw
Aftide 212 of the Constitution are 

maintBln^e. The present

.1 Ii

not f.

petitioners may agitato their 
/ grievances before the Provindal 

Services TribunaL However, prior to 

this Judgment, the status of present
petitioners being 0 dvil servant was

not determined and In mo simiiar 
cases, me /M»x Court In OuiRaalb 

case (2018 SCMR 903)

i

(
i

!•

t

has held that
‘11. ft foRows from (ho dtefa laid 

(town above that the protects of the 
tjorder araas fa a soverafgn function 

behr^fkig to and patfcmed by the 

Fedemthn. The same duty is 

pefformed eqtnOy i the present case 

by the FC rf^ onfy on ttm frondere of 
KPK Provhce but also by maintain 

order in other parts of PaklstanL For 

discharging such functions, < the
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' services mndared by the FC have 
direk nexus with the efhlrs of ttie 

: ftdoratfon. Therehn. the mesons

]: ■
;■

' s

, i. I •. •! given kt m Muhammad Nazir case 

.(supra) fuily ap^ here as well and we 
hold that the employees ofFC am cMI 
servants. Insofar as the qtmsUon pf 
competent mmetfy h raspW 

■ sendee disputes of FC men 

0^

l!!;

;
• ' ■ A

{', ;
li

I relaHng to &ie terms and cmdItkmsM 
. service of the respondent^mptoyees

I: {

I
rd the FC, an appeal befom ^
f^i^ Servkm Tribunal Is avaaaMe to

die exclusive renwdy un^r
the law. AccofxSr^, this reme^ may

' be avaBedbythem within the statutory 
period of Bmitatlori commencing from 
the date pf Jssuanco of cemtled copy 
of this Judgment Alt these appeals
fHed by the eppeSmt-C^andant,
FC me according altbwed in

s
1. ' F

them as : i.
!• !i

/V

ij

temts".

When case of.the pe^onere (PATA 

F^Jeral Levies Force) was examined in 

juxtaposition with the Pnovindal Levies

i.

f

\

i

.̂ ■

Force and Ibid judgment, we observed that
‘r .

se/vice of both the forces Is governed

under the rules so framed under: the
i✓ provisions of ‘Prqviriclal Admlnldered
!3j' 1Tribal Areas Levies Force R^uiatlon,
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’2012- ITherefore, we ^eve that the 

sUrtus of petitioners is ttiat civil servants 

all practical and material purposes, and 

, as ^Gh, tiw matter of terms and; 

ccki^itions of their ser^ squarely falls 

put^ide the ambit of writ ^sdiction of tfiis

coiiit given the esqsllcit bar contained , In
'' ' ' ' ./

Article 212 of the Constitution. As oartier 

discussed service rules of the petitioriers 

(PATA pedem! Levies Force) end 

PmvindBi Levies Force both were framed 

under the provtetons of 

Mmlnlstemd Tribal Areas Levies ftree 

Regufation, 2012" and through thee/Wd 

judgment, tee personnel of Provindat 

Levies Force were declared as /Civil 

Ser>mnts after exhaustive discussing the

matter of tevfes 7^/oe performing ttieir

duties in FATA Therefore, on the same

premise, we have, np hesltetion to hoid that
• ■<<

the petitioners are Civil Servants as; their

service fulfills the entire crtieria of CMI

Servants so provided by the law. Learned
■ /"

cQunsel representing the petitioriers wuld
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5inot distinguish the staUis of petitioners 

(PATA Fedemi LevtBs Forve) vis ^ vis

ProWno/a/ Leaiy pj/ce in any manner. Both
•■’ • . • ■'. ■ '■■•■

forC(^ are perfomllng their functions in the

!
{J

li
. i

3

. i3
S

eame area for the same object and;
■ ■• ■',Y*'..'•

■

purpose, and both are being maintained 

pTDVincifti ex^B<^or,

1

'.i • I
through the 

Therefore, the matters arfsing out of the

. t

‘J
!i■i 1terms and; conditions of service of the

■' .3' i
if

peti^dhers are oniy amehabie to : the 

juriediction of the Ser\rfce Tribuna! in terms 

of/^clB 212 of the Constitution.

So tef as the contention of peMoners 

that they have challenged the vires of the 

impugned Notification and ^ su^ the 

sarhe are rtet amenable to the juiisdiction

:1

i!!
ii1!

t

i"H

i
t

Of the Service Tribunal is concerned, 

suffice it to ^e that it has long been 

settled that Service Tribunal has ample 

jurij^iction to deal with the issue of vires of 

the law and rules framed thereunder. 201S
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Therefore, the cwitenfion sip agitated ^ the v ;!y
:■.

!bar is misconceived and as such repelled. i'.. i i..
]

In view thereof, the status of 

petitioner^ has been declared as that of 

Civil Servants and the matter in question 

revolves around the terms and; conditions 

of their service which does fell outside the 

Jurisdiction of this court given the baring 

provision of Artfde 212 ot the Constitution 

artd as 8U<* Instant petitions are disrnfeed; 

being not nteintelnable. However,', the 

^petitioners may approach the wrthy 

Service Tribunal for flie redressal of their 

■ grievance If so advised. Alb^ earlier fee

status of petitioners beteg dyti servants
/) ■ •

was

i y1 s
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r
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1

therefore, thenot determined, 

petitioners may avail the remedy of appeal

i

I §
c

. 1 . within the stahitory period of limitation 

^ commencing from the date of Issuance of 

the certified copy of this judgment In terms 

/ of the Judgment august apex court in Out 

AatffbM^'s case 2018 &CMn903.

Nos,38^021 

W.P.Nb.367~M/2021 Bn&, COC Wo.436-
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i
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] PESHAWAR HIGH COURT, PESHAWAR-
: (JUDICIAL raPARTMEN^

Wi>^No.367-MZZ021 wth I.R,
CM NQS.i0S3^021 A 1183/2022.

JUPaMeNT

Dateofl^ring — 29.112021
fiarrfeter Dr^dnan fbr petfHonere. 
Mr:SaqlbR^,AAG for tHe respondents. ^
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S M ATTIQUE SHAH Jn Through fols

single Judgment, we shall eteo decide the 

connected writ petitions bearing Nos.337-

mm. 4o$44/2m. 5034^021. si4- 

' Mm. 5i»M2m, 4so-miai. 601- 
li/^1, m- M/202i, 632- M/mi. 91^
mozi. 968- mm. 98o^ mo2i. mi-
M/2<^1. 1222-M/^1. 12S2-m021, 2210- 

mm, 2913-P/202i. 5092-P/2m. 5423- 

P/2021, ami 5424-P/^1 as adjudication
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Ii Iii
ii It .

i
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• nt

ii i

of a dommon question of law and fact is 

in^lved in all foe peWons wherein the 

petitionem have challenged foe vires of 

nopcatlon No. SO (Pdice-H) HD/ 

Mip/Levies/Misc/2020 dated 22.03.2021
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i
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t ; i
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whereby on the basis of Impugned dfflce

order bearing No.128/DC/CSL dked i■
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■'! . i i;;20 04.2021, thoy have b^n rellwd from 

service wHh ftirthor prayer that they bo 

reinstated Into service from the date of their

retirornent I.e. 20.04^1 wmi all back

tenefits. In altoma^, they have prayed 

that the responderils be directed to treat 

them at par with eratytmile federal Levleff of
' . ^ ^ . ' -s

HederaHy Administrated Tribal Area (FATA) 

ai^; absorb ttiem in police and; grant them 

fall pensionary ben^ts.

_ Ukewiim In 

334~M/2021, 33S-M/2021, 338~M/2021,

34^-M/2021. 1026-M/20Z1, 103^4^1. 

1i87~M/2021, 12bG-M/2021, 1207-M^021, 

344^l/^i2Z 212-M202 snd 993^/2022 the 

pedtiohers have made the tollowInQ prayer 

"On . acceptance of Hits writ
p9HHon,th0 Impugn^ NoHRcatton 

$6 (Police^ HD/ mmjsvhs/ 
MIsg/ZKH) ts against Isnr and tho 

^tK^mantat righta guarentoad by 

the Consfitudon of Islamto 

napublh of Pakistan, 1973, may 

ba dadarad Ittagal vpid ab fri/tfo 

aitd of no lego/ efrbds oi? ^ 
rights of thapadtlonma,’'
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SImllarty, In COC Wo&38-AW02t In 

W.P.Wa367-AKZ02f and COC Wo.436- 

P/2022 in lVP.Nt),f335-P>2022 petitioners 

■ s^k inftiatjon of oontempt of court 

pfopB^Inga against the r^ndenls for 

Violating ttw orte of this court daM 

21.04.2021 passed In W.P.NO.3S7-M/2021.

3. Brief feds of the ca5e(s) arp that the
petffionere were appdnted in the "Swat

Levies Force* as Sepoys etc, and presently 

: terms and oondftions of ^ Mryices 

regulated by “Provinctefly Administrated 

tritel fistssB Levies Force Regulaton 3012" 

vrtiweunder besides PATA Levies ft>rce 

201Z PATA Levfes Force Service 

(Amende) Rwtes 2013 also framed. 

Riile 17 of the Amended Rules 2013, deals 

with the retirement of personnd of the 

force, whidi was amended vide notification 

dated 12.12.2013 in the manner that "A// 

tfie personnel sftaff retire as per 

ScheduMII and no extens/o/i In sendee 

peyond r^retrmnt shall be granted”. On 

14.07,2020, vide Notification No.SO
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(Pollce-IOHD/l-^, ruio 17 

amended by delating acheduMV

uniformed man

an attaining tha aga of sape/Bnntf»tfo"

la. Sixty (60) yaara or they may opt for

I ■

;as "A«
■ i..

i
; ^! fi

!
E!I

i S1.. 1

intlramant after eompiatiori of iwenly^ 

ngulaf sofv/ce".

i

. I i-; (. • ;ma (2S) years 

i^ereafter once again through <^rta!n
i . 5I '

' "I f i»
I ftnodMIcatlons rale, 17 w^s amend^ by ;

11

14I i!igMng We to the deleted schedule-ill of theI •

i ^
i

' f Grilles 2013 as undent

'/^^rBmeht: Mt teyy parsonnat 
stiaii ram as per Schadul^ill 

extension in service 

ranremmt shall be

I

- it.
1 i

and no 

after 

granted."*
B^ig aggrieved from tha ibiri

• - :
{

• • •4. • 1-'

! amendmenl. the pe«ioners have filed the 

Instant pedfipTW.

Pursuant to the dlredioi^ Of this

I I

I
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.1 •
I
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I

• . -::5. ;
court respondents ftove filed their parawise

^ comments, wherein Issuance of the desired

\
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t

^ !if :I •^'1

Vfflts has been opposed.
I i

, 6: teamed OTunsol represenl^g the I
I
!petitioners vehemently, argued that the
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• ■ ■ ■ ■ y •• ■ ■lm^n®d NoBficafiohls artmraryrPenfora^^

^Illegal, Issued without lawful authority a*^ 

majfa /Wo Intention just to deprive the

petlfipnere of their vested rights accrued In
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I therafbrB, tho Impugned Nottflcallon v«a 

l&stted per law which does not reqiHro any 

Int^erpnce by this court in its 

JufIsdiclIcHi under Arttalo 199 of 

Constitution. Further, petitioners are cWti 

^fvantB, and; matter In question revolts 

. around the terms and conditions of ftefr
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jurisdiction of this court is barred ghmn the

fflqjHcit provislpn of Article 212 of the
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i- 8. Heard. Record perused.

Before discussing merlte of the case 

We deem it appropriate to discuss the 

background of the matter in hand to 

, . properly compreherwl the issue Involved

therein. It is worth mentioning tfiat earlier
>

the serWces pf the Levies Force were dealt
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Pone (service) Rtties, 2012“ vrete framed 

iorPmvindal.L0vtGsFor^:yMee^pstJ^^ 

sendee rules wore also framed thereunder 

for PATA FedemI Levies Pone performing 

/duties In 'PATA" known as TATA Federai 

Levies Force Service (AmendedO Rules 

201X Rule ,17 of the Ibid rules deals >dth 

frfo retirement of the Levfes persrmnel 

^ich was amended from time to Ume. 

However, petittoriere hive become 

aggrieved from, the Impi^ned NotificatiDn 

vide which the petitioners' fedroment age 

was altered ^ch is changed by them 

through instant petKlors.
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main ebnfontion of the1.- r'10. I The

petWohers is that after 2S* amendment theA
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‘ regu^on has lost its efrica^ and sanctity 

and has become redundant, therefore, the
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i
impugned arnendment under the. said 

regulation is Illegal being void ab iniUo. It is 

worth menftpntr^ that after the: 25®* 

amendment In 2016, both FATA & PATA 

vyere merged In the province of K^ber 

F^khtunkhwa and Federal Lev/es PorCe
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vwiidng fn FATA was merged Into the 

regular police of the province. Albeit, In 

Malakand Division. Levhs Force Is' still 

regulated by ‘PATA Fedeml Levios Fvrce 

Sen^c» (Amended) Rules 2013 In yl^ of 

the Khyber Pakhtunkhwa Act No 1tl of 

2019 through which the Igws prevalent In 

eretwhile RAW at the time of! 25“’
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amendment were aflowed to continueI'
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{including regulation 2012 which still holds 

the field and as su^ the same Is avafld
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with tewful authwfty;
11; Movkig tewaid the status ^ the 

petitioners ti Is woilh menticning that pariier 

this court while deciding WP No 528- 

M/2016 {IkmmuHah's case/determlried the 

states of personnel of me iRroWhcfa/ LeWes 

Forte as of dvP servants In the 

foUowingterms;-

"19. The Provindal Levies Force 
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: Ei I '^14 niogulatlon'J. Paragi^ph 

Nq.3 of tto Ragufa^n enyiaages 

for constituthn and astebtishmant 
of tha Force and its functions^for 

ease raferanoa paragraph Nos. 3 

and 4 of the Ragulatidn are 

mp/Dtfucecf as imdsr- 
U Fewer to constfft/fe and 
matniatn by :tha l^rea and Its 
fUhethns.-^ (1) Govarmmnt may 
consfAirfe and maintain a Forcajtor 
perforwbig tha foflbiWng ftaicffdns, 
namaty:

.(a) en8urfngs9Gurityofmads.fnPAT^' 
(b) enawing security arid manning of 

. -p^Tuet .
guareSng Government Ins&u^ns 

and hstaBatkm^
(cO ehsurlt^ security of Jalla and 

arrested criminals;
(e) generally malntrdnhjg law and order 

providltfg mobile escort to Vfps; i
(f) anb^uggfhig acdvgbs asperity 

timber srnaggring:
(g) destrtk^rmtriUSdt crops; f-'
(h) serving iri summons dr procedutPs;
(0 raid and ambush: and 

0} such other fUnctkms as Gpvafnr^t
ihay by npm^thn In the oittcial 
Gazette, reqirira the Foree to 
perfomi

in discharger^theirtunedons, 
omders and staff of the f=orce Wiaff
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;.be guided fn acconfance wffh this 

Regu/attonandthafu/as.
(3) Tfja head of tha Forca shall 
ba Commandant In his mspaci^ 
Jurisdl^hn.
(4) Secratary to Govamme^. 
Home ami Tribal ^Irs Departinent 
shall be fte competenf authority .of 
the Force.
(5) The Force . ^aB consist of 
such ranks and nunib^r of officers 

and members and shall be 
.consUbded h such manner as fhay 

beprescfibedbywles.
(0) The officers end members of 
the Force shaft receive such pay, 
pennon, aBawances and other 
ramunerahons and shall enjoy 

leave arKf odier prM^s as may be 

prescn'bedbynjies.
(7) The offlGem and members of 
the Force shaB wear at^ uniform as 

may be prescribed by niles or
; Instruc^hs.

(8) ' The admlnfstrathn of the 

Force shall vest ki the Commarkfant
' . ' t h

In his Jurisdiction wiki shall 
administer H In accordahce wfto too 

pro\d5hns of ihla Regulation, rules 

and ihstnrctlons.
: J9) The Corhmandant shall

ejmrdse his powers end peridrm his 

functions wider die 

supervl^ and directions 
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Powttm and daiiea o( 
ofriceis and ntandtan nf
Pono.-'-An dWcerot m^borof

Ponce fifta/y-
(a) (aite offecOva ineoetifea fdr ensuring

saGurity of assigned JufisdMJon and
^^guarang agahst acts of

4.
K Ji 1

I : 1iI

• f!
I

i) •i
^ 'ii 1I for

unlawfid InterfarMca;
(b) pravant tmauffiortted pen^^s and 

vehid^ ftm access to the tanitdriai

I.■r
i ^I

I .•
/ jurtsdlcdwi;

affSctiva ntaasuns for A Itaka
pfPvwTfibp asbotepe, ^acement of 
car bombs, teflon bombp. dahgatous 
ertfcfe and cantaga Of arms and

t 1i
!

5ii^ ammunibon into (ho rasbtctad araa, 
(d) usa svch arms and ammunition, and 

eqaljpmant as may be authorized by 
the Cwn/Tfflrtrfairf or an ofl7cer

!• • 't

ii
.t 5
t

i;authorized by hlnr,
(e) 5ea/tA ancf aiTOsrHtotrt wwranf 

any parson iv^ he suspects of “ 
■ endan^ring or aflamp/friff .to

entfffl^r orbavtog entfanffored toa 

. safetyofan Instaflabon and may use
such force as may be necessary tn 

the cffscftaffl® ofhfs aforesaid putles;
. and

(0 perform such other legal furiqtkms as 

flto compefan? may requ/m
him to perfbmi'.
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20. The dose pen^l of the 

Regulaiicm would clearly show 

that the Force is receMng: its 

salary from the Proviridal
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: (i£)CchequQr and performs the 

pomng flofvlce in the erstwhile 

PATA.
S1.
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Having said IWs. wa vrould j
noVK mfer to the orudal Issue as to I.1

1
IIli

whether the employees of the
a cMI

' 1

I i!♦

. Fbrcfe can be termed es
servants and as such ttiey carinot ■ 
maintain a constMonal petitjon , 

: before this Court for enforcement 
of the terms &. wridWoris of th^ : 

service.
22. The conrtotadon 
servarif Is defined and explained 

In respect to the Province of^/ 
Khyber Pakhtunkhwa. iri the CMI 
Servants Act, 1973 (“Act 1973”), ■ 

reference, we would'

iii
t- I

1
. 1. I'

■

I • • />
!i

I;i. I
i
ii

iI SI^7
.1 !V. I S

ij For ease 
refer to Section 2 (b) of Act, 1973

ii

• r • ,• •
;'o-! .

Which reads 88 unden-;•:
•I

I
“2. DeMon^-^V fn tMs act, 

the context offiwwISO;
1! urife^

fosjuiraS tte . to/towinfir epfpresstons. 
shaB haw the nmankigs hereby 

: respectiwty assigned to them, that Is

i
't

:
■ i;

I:
1 9S to«>*-

^Mservanr means a person wfm^ 

a member of a ch/B service qf the 
PmvirKe,orwhohoidsaGMlp6stin

t

■ t: ‘

i

I
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• n
/connectten wfth toe affairs of the 
Province, but does not toc/ude—
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who te on <tepuhrtton to too(9 a person \iP/ovtoco from too Federa^n or arty
otoer Provtooe or otoer ButooftoC 

(R) a person vmp is omptoyed on 
Gontmct, or on work charged 6o^. 
orwhofepsWIhmcon^

(Hi) a person who is a “viiorlmf or 
' Mirotkmm' os defined to . too ■

- imfAdxxvof
1934} or m 

■ 1923)".
23- The perusal of the dejfiftiton 

^uld show that a metobef of a f 

pMl service of toe PrtiMnco
dvn post in -
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iiwho ; holds a 
■ obnneeacw with the 

^ Province Is seivanL All|
Pakistan S^<»s are explalnedj 
In Ardc!a 260 of the Constitution.:

i!ilI .
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which reads as under !i , i ;;!;;
•260.
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I.-^/vfce Of ftoWston* nwans any 

servhOf post er office in Gorinecttan 
vmiheeffabsormf=^tathn6r 

of a Provirice, and Indudea
p^stan Service, amvice k the 

Armed Forces and any affter servk^ 

doctored to he a swyfoo of Pe^n 
by or tmder Act of !Mefiis^ho(^
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■ .■ (^ or of e Pnwhdal
As^mbty. birf does not Imiude 

Speaker, Deputy 
Deputy

i
v-i

I
^rvtee as i

l;:Speaker, Cha/rnian,
Cha/nnan. Prfmo IWfrfs(er, Fwtera/ 

Mkifete- of Stoto, Chief

!:i■ t (■■:

ii
Minister,
Minister,. Peovhdel Mh^er,

IMvocbM- I ,
OT 't •

fAftomej^owaff'
; GenefBOJ ParffaaW SocMa/y)

fChBfrrnan or nwnjb^
Cmmisshn, Coalman or mea^r |

: of tfw Coumiff ^
Spetrfaf ^ ^

^ prime t

1
'i

?■ •

ii
Minister, Arivher to 

special
; jflnfete; Adviser 10 8 CW^ Mln^ I 
; or msmter of a Hc««e or a| 

PmsrindalAss^bty:

>
/

■i;

-?

ArtWe 240 of ttiaWhereas
Cwisfflution envisages ttiat-
740. Stfi^ to too ConsffWton, toe ; 
appohriments to end (he condtos
y^^nrioe^pwsomththeknflcej 

, of PatosiOT shaff he drtefmtoocf-

. .-.f ►•i

!
■jV> ,

:

(ai '
(p) the case of the seri^ of

Pnnrinee and posts In COM 

with the Mfaks of a PraMnce, by m 
under Act of the Provhd^l

■

a
i! 1

{

Assembty.
Exf^atsbon.- In Ms Arttete,

: Pakistm Sendee" means a servtoa

Provkmes, wMch was In exfyten^
immedbatety befoie the oormtem^
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day or which may 6a cmafed ijy ^cf
ofiMofih-e^hoora (Pai^emenOr^

24. The Phrase -perfomilng In 

•connection with the affairs of

ii
■i

: Ii i;
Iiii

;• i'ii Ii;Federation Of for present matter 
elaborately ^

I

'I

Province" was 

e3^fained In the
I fftlayfuddfff flfT'f ^ ofheff ySi

^rtrr Pfff* *
Pftr* "HTf otftejg

(PLD 5975 SupromB 
In the said Judgment, the

i-

.t case of . [i•••I,
!■:

il•;;

iLfdu. r
Coiif5

i

•
Oourt has heldf
•Now. wftaf is m&ant 6y the /rfirasa;
•perfismtbtg tancGqns m connecfitm
wflh (he of 9ra Fet^rathn or a

clear that the

■i'
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f/

Province", it is
i ■ refemncs fe togo'*'™™^ '^ ®^'® 

ftmcffons, lmtMn3. h «»
m element of exeftlsB of

! ■ public power. Tbe fimctfoM fey bp
ihe (redatojal poBce bmctlom of ttie 

Stefs, ImbMng tbe meMenence of
law end Older ami oOier neguletov
adMm ■'or tf»y "fy eo'"/’'*” 
ftmctons peMning to economic

welfam,
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I
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i dsvefopm^t sodal 

edttea^, pubffc utlSty smvhe arKf 
offwr State ante/pf/ses of an

. tedy^af or oommercfaf pMuiro. 
Ottifnerily, fftese'ftmcHohS would-be 
peridrmed by persons or agent^s 

directly appointed^ cofTftoffed ^nd 
financed 6y ff® Stete, he., 5y tire

r
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■ If!Federal Qo\mmment or a Proyhclaf
Government.
25. Admittedly, as evident frpm

i; ^ 1

r-
H ithe bare reading of pamgraph-3 & 

4 of the Regulation, the present 
petitioners are performing policing'
service in ttte erstwhile tribal area,

ttieir temis and

y
;
: i

iihowever,
additions are being regulating 

thrcn^h Regutefipn N6.1 of 2014 

and after the omission of Artidf 
247 from the Constitufitm; througt^ 

•a proyirK^I statute i.e. ho Khyb^
Continuation of Laws in thp 

Erstwhile Provincially Admfri^red 
Tdbai Areas Act. 2010 (lOiybOr
Pakhtunkhwa Act No. Ill of 2010), 

the operation of Regulalicm No.t of 
continued. Thus, the

{
i

i Jir; iiy,
i; !;1: i;
!: i

ii■I.

ii
ii

t/
1.

2014 was 
essential criteria for being a dyi! ! iI'

servant is that the person holding

the p<^ must perform his functions 

in connecton with ^ affairs .of
;;

5

Federatioii/Province and the tenhs 

and conditions of his servlw 
shoulit be determined by or imder 

the Act of PariiamenVPrdvincial
■ :v;

V Assembly. The Apex Court in #ie 

case Pjederatfon of PakistBn.. 
through Seeretarv. MIntstv of

:
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p ::
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Paktetan Refers has ^»«ve^ :
i : )i
i; i i;Ithat

’7....PervsBt pf &f6se rvies dBsrty 
irfKWS that ffwiy are bB en^tmdn^ 
ana them$om/und^&io enmdmerp 

■of Bsctfon 1 of the Psfctsfsn Rer^ 
Ofxnnanee, ffme rules vm^ fvevsB 
over UieRuhs cf 1973. The Pakist^

■ . Ranffws Ordinance was promufgat^ 
to cons&ute a force caBed ttw
pafd^en Rangers hu-dJBfaotecthnt^f

■ and makttenance of order In the
t»jn1erer9es.Sktoewmtegerdtothe
status of. fto mam&wa of hsree the 
Pal^n Rangera OrxSnance is snet)U
therdhre, H eari be sMy said mt

omptoyees of the Pafc/sten 
if?a/)0flra wiB be tfeemed to b® dvff
servanht as they are Perfb^^
dudes to eormeetton with affabs of the 

Federation and henpa itocter toa 
Service. TVftH/nBte /let 1973, an 
Bppeat by fi thernber of the PaWsfan 

Rangers regar^g e matter retad^ 
to torms and ccskfiOons of. his service
is conyye^t before die Federal 
Service Tdbuna/..;*.
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: VS. Gul Raalb Khan and 'i
siQtfiare aOlB scm 903), % r;

Hon'bie Apex Court has elabwat^ly 

examined senrice structure of the 

of Frontier

! i.- I;l;I
;):

Ihemployees 
Constabulary, which Is establish^

under Frontier Constabulary Apt
Relevant

)!; i
il:il' »h !

..j

!!

(Act-?cm) of
pai^raphs of the said ^dgmcnt

i are reproduced as unden-
TTimo . broad tBSts 

estabB^^ (he status and charad^r 
:: of a cfvfl senWif eme/pe from thp 

Cons&uthnel mandate of ffte afori^ 
goirw ArBctas. mtiy, lincfer Artide 

fta Constftetfon.

I
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240fBjl of 
appotefmente to mid toe temw and

i twmposofswvfceoftoepwsons/n
tftO •Wvtoe of fteWsten- am be
ciotemitood by or 
ParHamenl Seconcffyi py yiiiua tof 
Artfcte 260 of the Consffluffon, 
'sentoe of Pakistan* mans any

i .

i

/

f

..
service, post or office to connect 
vyflft fto. affisifs of tfio Fedeta^. 
mrdly, under Arikib p2(1)(a) of pie 

Co/idflufton, toe extdu^ JuHsdlc^ 

to Bcffudfeate dfaputes re/aftog to toe 
tomw and comffltons pf perBOTis, who 

am in the service of P^dstan vem in

I

I
]

{

an AdnBnistmtive Tribunal, namely.
{

the Federal Service Trlbunai. TTiese 

teste are menttoned In i the 
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m {B\ pp. 686^69 of fte few /opwfl.

demm of tfw torm 'dyU 

^fvenV in the Act adopts tho 

ConsmM ct^ in Arth^
260 noted stXTife to rsketoto M le

who, Irifor 8«B. holds a cM
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. i;The t
i-

i
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person
piM< In cwmsefion »*

! 0» Fedftraflon- tncmm «>y ^
post eonne(*rf defence, to be, a
M servant, nalerg^ Bench mto

m respect token toe logical elep jo
undar

vi!
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i:!

/nco/porete the io<p^»rnents
Adkde 240 fa/and 260 <)f
Consmrthnesthed^

, 'ormterm-tl^ser^^^P-^^^
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Imelainepoth.,
f Having noecad the guabfsnng

low fe oxamfea
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H
P;taw, n is appropriate now

mafrfe of tta preset
PC was established

>
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)[dw i ;

m 1^1815 fVonstatoJtory Acn.
SecSon 3 of the Copstobiilaty Act

. ^pmeratoeFertorto Government to
: jIntoIn thB FC as a totce 'tor the
patter protection and aOntr^ttoh of

aSamat trcnSers rd P^drrtan
................__,jthemsofor6di(drdhgNorth-

We^ Fronm dr any part thereoT.
Section M of the Constabulary Aa

. auamisea the Federal aovemnml to
iploytheFCoutsktolheBrpllsofor 

argcOitog the North-West Fr^iSer 
fioviMB/n otter parts of PaWslan for
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■ and oMromted pufsnaftf fewab

e.
i:i;fliaffert

il.

m fC Rides. The pfovishr^ max^ 

by the CkinsttdH^ fhihs me
' 'f ■ ■■
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In the Act end the Rules, The test laid 

<hwn In >Wfcte Z40f^ of the' li.ICo^ftrfftm mqufres that the 

appointment to and the terms end V 

• cphdHHms of service of posts In 

connecfibn wflft Ute af^hs of the 

Federa^on and of a service of : 
PaWsten shall be detemif^ of ^ 
under an Act of Par^ament The -:

If

iii I
t

ii
.1

■; :
ii 1

1
i

i
expression “by or uixSet^ in Article 
2^(a) ofthe Cons^ubon authorfzas\: 

:the terms and conditions ofservHie of-
a r^ senrant to be provided both b)^ : 
stated or by statuary rules. The^

j

r
1- ii

; ir!
; ■!i;ptvvtrdcm made in the Canstabuiary: 

Act aiKi the Coristabuiary Rules,
: Stherefom, sam the Artfpte 240(a} 

test JTTeM^prwnt intheM

fi

!' i'i

iildiiiuiai r7.'

mfl^pbaon-^rsSekm—. 
onrkirsesth^ point of view:-
“86.... The terms arKt cohdltioris of
service

required to be specified under

case iss

ii! i

r-;
■1

ii; ■are.
? Arttete 240 of toe Cowtffuffbri by or 

under Act oftha Parliament Thus, thpt ■

conclusion wouhl be that only tho^ 

1:. persons, who ere In the service of 
Patfsten, as r^cussad hereinabove.
end If ttefr torms and condSiona era

■ - ■ . . .

goyamed 0her by a atatuto or 

statutory rules, in tanns of Article Z40 
■ X of the, Constftutirm, can swic fama^y 

• before the Service Tribunals.,’^
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case of Qul Munir vs TM
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,V-a of PaklitBtt through 

\ M/nilifry of Strtes and; 

firbntfar Roalons fSAFRON)^

fslamabad and others (^019 PIC 

(CS) 945), on ba^ 6f taw lakf 

down by the Apex Court in ^
Frond^rf, 

Khvbar

IflTUatiLlft
P i;IIli

lili
11
i’

!5li:
li5

!!Cammandafft i!:
■i

i ;iConstabulary
f! IPoahawaPs caS9 ^EsMl__ .

(2018 SCMR 903), whUe deafing f 

with the case of Federal Levies j 

Force, virtiteh was established 

ttirough Federal Levies force ; 
Regulation, 2012 having the same

of service for Its

t;iiiiUnyiL
1 H

li
;

S
li

i^.

■ .1'. ;;i
; ■! listrucbjre 

omployees/forte as provided In 

‘ Regulation No. 1 of 2014 has held^

, that employees of the Fed^ 

Levies Force whose terms and;'

i;
i't

i

! I

o:

conditions of service are governed . 

Federal Levies Force*

V;
t

under
servants.

KeefHng Iri view the above, the^ 

Force estabifehed under Regutedon

!
i

:
i'

:] :
!:

No. 1 erf 2014 qualte the criteria ! 

of being cM! servant In view of its': 
composition, functions and duties} 

as per law laid down by the ApexJ
/ Court In the cases of Pederaiton of

/■'

f Pakistan through Saereitan/j 
Ministry of tntartor /Intarioir

OJylslonL Islamabad and 2 othars

i

;;i

I
jl

sI

!

/

5
?;

t
•r •i i1 r

ATTE
iV A

Scanned with CamScanner1 •

t

I
t.. )

I.. ; i



li- -
■ I; •'i

< T'-y nA {f i: .:/'‘ 'k.mA !■■.

%wza ■=\ ■:

23

{; ■

?■

•,l

•i:i {

vs. PiO-iTT ^-DSR Muhammad 

Nazir (1998 SCMR 106l) and 

Commandant
Constabulary. 

I'i
I

frondar \2
Khvbar

Pakhtanktnnr, p<«cl^awar tni
A./ ff-tift Khan m4 \Vothers V8.

othen (2018 SCMR 903), ihw, «ie 

preliminafy ok^epBon ral^ by the 

.■ Jeamed counsels for *?Jo 

f^ponderrts Is sustained and
accordingly, the present petitions; in

of dear bar contained in

it !!
i

iiview
Article 212 of the Constitution are 

maintainable. The present 
agitato their 

t>9fbre the ^vlndal

! ;

not T
'i

f;petitioners may 

grievances
Sendees Tribunal. Hownsver, prior to 

(his judgment, the status of preset 
petitioners being a dvti servant was 

not determined arKl In tiip similar 
cases, the Apex Court in QuI Raalt 

ease (2018 $CMR 903}

f;I
ii

i r

'

il(

has held that
‘11. it fo8ows from the dicta laid 

down above that the protection of the 
areas Is a sovereign function 

bekmglr^ to and pesformed i>y the 

Pederson. The same duty is
\ ' .u

poffdrmed equatly l the prea^ case 

by the FC not only on Pontiars of 
KRK province but also by maMr^ 
order in other parts of Paidstan^ For 

cffsdia/g^rjg such funedons, i the

5

5
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servhBS rdndend by the FC have 

: dtract haxus with the e/ftfrs of fte 

> Fadbrabon. Tharatom. tha reasons 

:t given bt Uta Mtihatmad Natir 
(supra) ft/ffy appty here as wall and iw 
/joW tfiflrf ma emf^yees ofFC are cM/ 

%- servants. Insofar as the question^ 

-[ competent. remerfy in rasped :^pf 
so/vteo dspptes of FC men ;-is

f <x>ncern^
relating to the terms and condi^s^of
ser^ the respdndent^mptoy^s
of tfw FC. an \ appeal before ^

V Federal Service Tribmat Is avaffabte to
excftisft^ remedy urider 

Ute law. Accordfnglyt this remedy may 
poavaBedbybtem wflfrfri (fto stefutery
period Brrm^n cx)nm
me date issuance of cmdfled cppy 
of this Jut^menL AB these eppeds

- ffitecf fiy die efm^batt-C^ttmmtdam. 
acoorx&rg alhwed iri

!.
iSi

:
i'i:
: ;11h:
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them as

i
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FC are
fernis*. fV- ;■

I■ ■:

r When case of the pepboners (PATA• ^

F^erat Levies Force) was examine In

ji^posiabn with the Prowtoda/ i^eWes 

Force and ibid Judgment, we observed that 

service of both the forces Is governed

;
5

5

^ under the rules so framed under the 

/ provisions of ‘PrOmctai Adni/n/jsferec/
■' ■ :■■«■■■■■ ■ ^ T

T/i^l Areas Levies Force Regutathn, '

i
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'ZOiZ* Therefore, we feefleve that the

S'Btah^ of petitioners Is that of civfl serv^ts

fbrttil practical stkI materfal purposes, and
j ' '. ' '' ■ ■' ' v

the matter of tenhs and;
^ ' ■ '' • • . '" ,•

tx>ddition8 of their service squarely foils 

outside tiie amWl of wit forjsdiction of to 

codit given the explk^ bar contained; In 

/!^de 212 of the Cdrwtitutioa As eartier

;
•3

i

;
i

ditossed servtoe rules of the petitioners
r

(PATA Fedeml iByias Fowa) and ii

e
tovfnc/af tflvfes ffo/ce both were frafoed

•pjwtncialurider the provisions of 

AknInIstBmd Tribal Ames Levies Fdrce
• 4

2012’ and throi^h Utm^Jbid 

judgment, to perscmnet of tovfnc/a/

Levlos Force were declared as Chrn

Ri^ufation,
V;

I 1
t

I

SSnmnts after exhausflvely discussing the

mdtter .of Levies Force perfbtmirg thrfr

duties In RATA Therefore, on the tome

premise, we have, no hesitation to hold that

the petitioners are Civil Servants aSj; their

J ^ stolce fulfills to entire criteria ofliCtvH

Servants so provided by to law. tomed 
■ ■ A ■ ■ ■ ■ .

cm:in8el representing the petitioners could

'
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not distinguish the status of petitioners 

(PATA Fed^l LB)des Forve) vis d vfs 

Pro^nM Laavy Force hnny manner. Botii
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I
t

:i ■i‘1 I;foro^ are pefformtiig their functions in the
. v': ■

same area for the same object and;
. . '' 'iV . • • • I-

!i •
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,r' !
purpose, and both are being maintained

-A
provinciai exchequer.

', . A

ii!1. .

i Hthrough the

Therefore, the matters arising out of the

terms and; condlttons of senrice of the
• A ■ . ■. 1e jpetitioners are only amenable to ^the 

jurisdiction of the Service tribunal in terms 

of/Uticle 212 of the Constitution.

So far as the contention of petitirmers 

that they have challenged the vires of the 

Imf^gnod Ncftificafion and as such: the 

same are not amenable to the Juiisdiction 

of the Service Tribunal Is concerned, 

sufl^ H to ^e that it has tong been 

settled that Service Tribunal had ample ,

Si i
1
t
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s;■ ■:
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/ 1Jurisdiction to deal with the issue of vln^ of 

the jaw and rules framed thereunder. 20f5
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'nierefbre, the contention agitated sA the 

bar Id mtscoticeivsd and as such repelled.

In view thereof, the status of
*. '• . « • • , ' * • . !• •'

petltionefs has been declared as that of
/V' . . , , . , , '

Cfvif SOTvante and the matter in questiDn 

revolves around the terms and; conditions 

^f their service wNch does fall outside the 

j^sdlcHcm of this court given the baring 

provlsfon of Article 212 of the Constitution

and as such Instant peltHons are dlsmlMed;
■ /•: ' ' V

being not maintelnable. However, the
• .*1 • * ^ .

petitioners may approach the worthy 

Sendee Tribunal for the mdressal of their 

grievance if so advliwd. AfoeH, earlier tiie 

status of poUtiorters betr^ cMI servants 

not determined, therefore, the 

petitioners may avail the remedy of appeal

Within the statutory period of limitation 

/ commenefog from the date of I^uarfoe of 

the certified copy of this Judgmern in terms 

of the Judgment of august apex court in Ouf

frhan’s case ^8 SCMR 903.)
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