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Service Appeal No. 10009/2020

Atif Ullah S/o Mir Tawal Khan Ex-Warder Circle Head Quarter Prison
Mardan R/ o Mattaki Bizenkhel FR Bannu.

.................................................... Petitioner
Versus

Inspector General of Prison, Khyber Pakhtunkhwa Peshawar.

Superintendent of Circle, Headquarters Prison, Mardan.

Superintendent of Headquarter Prison, Peshawar.
' ...... Respondents

Execution Petition for direction to the Respondents to

implement judgment dated 30-06-2022 of the Hon’ble
Tribunal in its true letter & spirit.

Respectfully Shewth,

1.

That the appellant was appointed as Jail Warder (BPS-05) however,
he was terminated from service vide order dated 14-05-2020.

That the appellant feeling aggrieved from the above order after
availing departmental remedy filed Service Appeal No. 10009/2020
before the Hon'ble Tribunal.

That the Hon'ble Tribunal vide its judgment dated 30-06-2022
accepted the Service Appeal with the following orders:
“The punishment in the instant case in shape of
termination for 45 days is harsh, therefore, we allow this
appeal, reinstate the appellant and convert thea
punishment into stoppage of one year increment without
cumulative effect. The entire period of absence is treated
as leave without pay. Parties are left to bear their own
costs. File be consigned to the record room”. Copy of the
order dated 30-06-2022 is Annex-A.
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4. That the petitioner approached time and again for implementation
of the judgment of this honourable Tribunal however, respondents
till date has not honoured judgment of this honourable Tribunal.

5. That not implementing the judgment of this honourable Tribunal
by not reinstating the petitioner is amount to contempt of
court/ defiance of the judgment of this Honble Tribunal.

Prayers:

It is, therefore, requested that appropriate direction may be
issued to the respondents for implementation of the judgment of
this Honble Tribunal in its true letter and spirits and to reinstate
the petitioner with all back benefits.

Petitioner
Through
NAILA]

Advocate Péshawar High Court
Peshawar
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BEFORE THE HON'BLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 10009/2020

Atif Ullah S/o Mir Tawal Khan Ex-Warder Circle Head Quarter Prison
Mardan R/o Mattaki Bizenkhel FR Bannu.
.................................................... Petitioner

Versus
1. Inspector General of Prison, Khyber Pakhtunkhwa Peshawar.
2. Superintendent of Circle, Headquarters Prison, Mardan.

3. Superintendent of Headquarter Prison, Peshawar.
<vvveeeen. Respondents

AFFIDAVIT

I, Atif Ullah S/o Mir Tawal Khan R/O R/o Mattaki Bizenkhel FR Bannu,
EX-Warder (BPS-05), do hereby solemnly affirm and declare that all the

contents of the accompanied execution petition are true and correct to the best
of my knowledge and belief and nothing has been concealed or withheld from
this Hon'ble Tribunal.

DEPONENT
CNIC:

Cell No: %QZ ’

Identified By;

o~
NAILA JA
Advocate High Court
Peshawar.
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BEFORE THE HON'BLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 10009/2020

Atif Ullah S/o Mir Tawal Khan Ex-Warder Circle Head Quarter Prison
Mardan R/ o Mattaki Bizenkhel FR Bannu.

.................................................... Petitioner
Versus

1. Inspector General of Prison, Khyber Pakhtunkhwa Peshawar.
2. Superintendent of Circle, Headquarters Prison, Mardan.
3. Superintendent of Headquarter Prison, Peshawar.

cervenee. Respondents

ADDRESSES OF PARTIES

PETITIONER.

Atif Ullah S/o Mir Tawal Khan Ex-Warder Circle Head Quarter Prison

Mardan R/ o Mattaki Bizenkhel FR Bannu
RESPONDENTS.

1. Inspector General of Prison, Khyber Pakhtunkhwa Peshawar.
2. Superintendent of Circle, Headquarters Prison, Mardan.
3. Superintendent of Headquarter Prison, Peshawar

Appe]lan@

Through

N

NAILA JAN
Advocate High Court

Dated: oﬂ ZQQZZO%; Peshawar.
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il Ullah S/o Mir Tawal Khan ex-warder, Circle Head

Guarter,  Prison mardan. R/0 matiaki  Bizenkhel, F.R

BOANU. .« e cevnneeemnsees e e (Appeltant)
VERSUS

i Inspector General of Prison, Khyber Pakhtunkhwa
Peshawai. '

z. Superiniendent of Circle, ‘Headguariers  Prison,

paardan.
Superinfendent of Headguarters Prison, Peshawar.

(Respondents)

e s i

APPEAL UNDER SECTION 4 OF THE, KHYBER

PAKHTUMKHWA SERVICE TRIBUNAL ACT, 1374,

AGAINST _THE _ ORDER DATED . 13.05,2020,

WHERERY THE APPELLANT HAS BKEEN TERMIMATED

vy

FROM SERVIGE, DUE TO ABSEMCE PR SUTY,

TREREAFTER, THE APPELLANT FitLlely

DEPARTMENTAL APPEAL 0y . YHE LEPELLAT
AUTHORITY LE RESPONMNDEIRT NO.1 WHICH _HAS

FiMALLY BEEN REJECTED VIDE BATED G7.08,2020,

Naila Jan Advocate o
Peshawar High Court:  ~mrrmommm e o cen oo

{BUNAL_KHYBER PUKHTOON:: - .
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BEFORE THE KHYBER PAKHTUNKHWA GERVICE TRIBUNAL PESHAWAR
Service Appeal No.10109/2020

Date of Institution ... 02.09.2020
Date of Decision 130.06.2022

Adf Ulfah S/0 Mir Tawal Khan Ex-Warder, Circle Head Quarter, Prison

mardan. R/O Mattaki Bizenkhel, F.R Bannu. :
' (Appellant)

VERSUS

lnspector General of Prisons, Khyber Pakhtunkhwa Péshawar_.alwd

two others. _ : (-
(Respondents) i
Bashir Kl Wazii, ] :
Advocate ... For appellant. )
3
Kabir Ullah Khattak, | b
additional Advocate General ... Forrespondents. .
Salah-Ud-Din ~ Member (J) '
RozinaRehman -~ Member ()

JUDGMENT

ROZINA REHMAN,MEMBER(]);The appeliant has’ invoked  the L

jurisdiction of this Tribuna! through above titled appeal with the -
prayer as copied below:

“On acceptance aof this appesi ‘the order’ dated
14.05.2020 and order dated 07.08.2020 being illegal,
unlawfu!, without lawful authority and void ab-initio in
the eyes of law, may please be-:;c;et qside and the
appellant may kindly be reinstated into Service with all -

bacl benefits”.

povs
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2. Brief facts of the case are that appeHant was appomted as Jail

Warder BS-5 after fulfiltment of all. codal. formahtres and on the

recommendation of Departnental :?etectlon Commrttee°- that his wife

was seriously ill and was hospitalizec being in critical srtuatton he,

thererou., Mmade request for leave which was verbatly conbloered
and he was asked to leave. During the course of treatment of his
wife, he wanted to resume his duty but h(, ‘Was refused and he was
proceeded against depar tmentatly but wrthout servmg upon him

charge sheet and without conducting any inquiry. When he came to
know about his termination order, he ﬂled departmental appeal

which was rejected, hence, the present service appeal i

lu,ardBashn Khan  wWazir; learned

have Advopate

3. we
counsel for the appellant and Kabir Ullah Khattak. Ieamed Additional

Advocale General for respondents and have gont. through the

record and the proceedings of the case in mrnute partlculars

4. Bashir Khan Wazir Advocate, learned counsel for the appeflant
argued inter alia thatthe appellant was not freated in accorddnce with

law herice his fights secured and guaranteed under the law and.

Constitution were badly violated. He submrtted that the impugned

order is against law, facts and norms of mtural justlce as he never
commilted misconduct and the proceednngs conducted against hrm
l

are thus illegal ang unlawful. it was further submutted that no proper

procedure was followed by the respondents before termlnat!on order

as the appellant was never associzted w'th the mqurry proceedrngs-

and the statement of wrtnesses if any‘ were never recorded dn

presence of appellant and he was never afforded any opportumty of

Cross-examination. He contended th.at rn case of major puldl!y. Wigt
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serious allegations are made, ‘a regtlar inquiry is a must but in the

instant cése, no inguiry was conducted and the appeliant was !

condemned unheard as no chance of personal hearing was afforded.

5. Convarsely, learned AAG submitted that soon after his

appointment, the conduct of appeliart remained unsatisfactory during
probation period. Being in probation periad, he violated the terms &
condition of his service and he was therefore, terminated from service
by violating the terms & conditior: of se.rvice as well as Khyber

Pakhtunkhwa Prisons Rules, 2018.

6. From the record it is evident that upon,the recommendation of

Departmental Selection Committee, appellant was appointed against . L

the post of Warder (BPS-05) in the Khyber Pakhtunkhwa Prisons
Department vide appointment order dated 08.10.2019, It Is on record
that he was very much present for duty on 24.03.2020 when he
received a call in respect of tha iil'ne‘ss of his wife. Relevant
documents in respect of ailment of his wife are available on file and
the same were never objected to by the respondent Department in
their comments. No doubt, as per Prisons Rules, -no subordinate
officer shall be absent from th2 pfison premises‘ witholut the
permission of Deputy  Superintendent. However, wheneVer any
subordinate officer is at any éime pravented by sudden itness or olther
unavoidable cause, from attending the prison or performing his

duties, he shall forthwith give notice to the Superintendent alongwith

his reasons for absence. The appellant also tried to inform but he

failed in getting proper permission  consequently, -services of the

appellant were terminated from the date of absence for Qnsatisfactory
i

Naila Ja voca‘ite
Peshawar Bigh Court

v
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7/ work/conduct/wiliful absence from cluty w.ef -24.03.2020. to
7 14.05.2020 vide order of Superintendant Circle Headquarters, Prisons
mardan dated £4.05.2020. From the above arder al terinination, 1L s

evident that three differentallegations were leveled against appellant.

The first is unsatisfactory work of the appellant but no performance

; ‘ indicator was shown that the appellaht's performance l/vas not good.
Neither any show cause notice or explanation or' any warning
administered to the appeilant for unsatlsfactory ‘work was ever
produced before thls Bench. Similar ly no documentary ewdenu— was’
produced in respect of unsatisfactory conduct of the appellant. The ,
third charge was his willful absence from duty w. ef 24,03.2020 t0
14.05.2020 for which the appeliant produced medical record of hls
wife which was not taken into cc»nsrderatlon by the competent
authority. It merits to mention here that absence notice; was_iséued by
the. Superintendent Circle Headquarter Prison Mardan bearlng
andorsement No.512/13 dated 06.04. 2020 dzrectlng the appellant to
report to Central Prison Mardan within 15 days. Thus absence notice
was properly replied by the respondent and the 'reply,has been
annexed by the respondents with their comments.. The. appellant,was

| charged for willful absence and FRule-9 -pf Khyberi Pakhtunkhwa - .
Government Servants (Efficiency & Discipline) Rules, 2011 provides
procedure in case of willful absence. In the instant case, notice was
issued by the competent authority and the appellant replied the same
well within time, therefore, in view of his reply, major penalty could

not be imposed upon appellant in the circumstances. Asper faw, on ' s

receipt of reply of the accused or on axpiry 'pf the stipulated' period, if

p——
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no reply is received from the acéﬁsed, tl-ﬁe‘inquir)./ o'fﬁfl:er. or the‘inquiry
committee, as the case may .be, shall ”iriquire into ft,he ;ha}ges, and
may examine such oral or documentary evidence.in support of the
charges or in defense of the {;lCl‘CuSt:d uu.l_uuy e cw ::giclcrc—.-d ek y
and where any witness is produced by one party, the other pérty shall
be entitled to cross-examine such witngss. In the’ Instant case, @
strange order was péssed by- the cgrﬁpet_enf aiuthority without
affording any opportunity of persqnal hearing to t}\e appellant. His

deparumental appeal also met the s'amé. fate. His iiservi(:e record in

shape of comments on the annotated format on behalf of the

Superintendent Circle Headquarter Pﬁsoh Mardé'n‘ ére also available
on file which shows that except one entry in resp_éct-;bf three days
leave, there is nothing which could show that his performance was
unsatisfactory or that he was habitual absente;a or that he is
fncorrigib]e. |

7. The punishment in the instant cage in shapejof _tgrminadon for
45 days absence is harsh, therefore, W? allow this; appeal, reinstate
the appellant and convert the punishment into ;st:oppage of oﬁe year
increment without cumulative effect. T!jé entire pe:r’iod c.)f,abé'_eu:cj s
treated as leave without pay. Parties are left 'I;o_ beel;r their 6v’vn coéts.

File be consigned to the record room.

ANNOQUNCED.
30.06.2022
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