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1)

2)

3)

4)

5)

6

'Respectfully Sheweth:

That the appellant has been serving as regular member of
Levies Force having a considerable length of service at his
credit (Copy of Appointment Order is Annexure “A").

That services of the appellant were initially regulated under

the Federal Levies Force Rules, 1962, which were non-
statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution
promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of

Service Rules notified in February 2013 is Annexure “B”).

That Schedule-lll of the above mentioned Rules, which
provided for length of service towards retirement had certain
anomalies. Hence, the said Rules were amended in
December 2013 and the above stated anomalies were
removed to a larger extent (Copy of amended Rules notified
in December 2013 are Annexure “C").

That the relevant Rules were further amended in.July 2020.

- Regarding the length of service towards retirement, Rule 17

was amended to the effect that all Levies personnvel shall

retire from service on attaining the age of superannuation

i.e Sixty Years. Furthermore, Schedule-lil which provided

for certain length of service, was deleted by virtue of the

amendment (Copy of amendments notified in July 2020 are
Annhexure “D.

That the rules were further amended on 23-03-2021. Rule
17, -which provided for retirement on reaching

superannuation was again omitted and Schedule-lll was

. revived with certain amendments. (Copy of amended Rules

notified in March 2021 are Annexure “E”).



9 -

10).

11

12)

‘That the above mentioned Rules being extremely
detrimental to him, the appellant filed representation before

the concerned quaners_'for redressal of his grievances. The
same has not been responded to as yet (Copy of

_ representation is Annexure “F”).

T-haf thé -appellant alongwith other similarly placed

personnel of the Levies Force got retired from service on
,reachingl certain age/completion of certain length of service

as ‘prescribed by the above mentioned Rules (Copy of
retirement order is attached as Annexure “G").

That the appellant along with other similarly placed pf-:rsohs
invoked the Constitutional Jurisdiction of the Hon'ble
Peshawar High Court by way of filing various constitutional
Petitions, challenging vires of the above mentioned rules.

That - during the pendehcy of the said petitions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement
age in respect of lower ranked members of the Force was
en-hanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “H").

That the ép'pellant filed another representation against the
y ,. o
above-mentioned further amendments in the relevant rules,

which was never responded to. (Copy of memg of second

“representation is Annexure “I”).

That against the above mentioned Rules framéd»bfr the
Provincial Government, the appeliant alongwith other

" similarly placed persons filed various other constitutional

petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P
N0.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021
and W.P No.335-M/2021) before the Hon'ble Peshawar

“High Court. However, because of jurisdictional issues, the
- matter was referred to a larger Bench,
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. 13)

14)

15)

A)

B)

C)

' That in light of the above mentioned Act, the appellant along

with other similarly placed employees of the levies force
filed a constitutional petition (WP No. 1281-M/2022) before
the Hon'ble Peshawar .High Court Mingora Bench t'o the
extent of their re-instatement in light of the E.rovinchl

- Assembly’s Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the

respondents were directed to re-instate the then petitioners.
Itis worth mentioning that vires of the impugned rules were
not challenged in the said petition, which are being
impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitions on 29-11-2022.
Consequently, the Hon'ble - High Court decided that

personnel of the levies force are civil servants and their

employment matters would be dealt with by this Hon'ble
Tribunal (Copy of order dated 29-1'1 -2022 is Annexure “J").

That being aggrieved with the impugned notiﬁcationé and
subsequent retirement order, the instant appeal is being

filed béfore this Hon'ble Tribunal, inter alia, on the fol|5wing
grounds:

' GROUNDS:

That the. impugned act of amending the relevant Service
Rules to the detriment of the appellant and subsfquént
retirement is illegal and un-Constitutional. Hence, thé same
acts are liable to be declared as such.

That it is a settled law that service rules cannot be‘g gmfended
to the detriment of public sector employees. Evén; if they
are so amended, the same having prospective effect cannot
be applied against the existing employees

That after the 25t Constitutional amendment, the new

Constitutional regime demanded streamlining of the



D)

g erstwh|le Trlbal Areas with the rest of the Provrnce So -

much so Levies personnel serving in erstwhile FATA and

- Khasadar Force were accommodated to a larger extent
‘where the Provincial Assembly passed an Act almed at

_streamllmng the service structure of Ex. FATA Levies Force.

‘The Act not only provides uniform retirement age i.e 60

years for the whole Force but rather enjoins upon the

- Provincial Government to take steps towards absorption of

the said Levies and Khasadars in regular police.
Regrettably, the appellant have been treated in violation of
the Constitutional  pirit particularly ~after the 25"
Constltutlonal amendment and subsequent orders

That further grounds, W|th leave of this Hon'ble Trlbunal

‘would be raised at the time of oral submissions.

Itis, therefore, humbly prayed that on acceptance of -
'this appeal, -

(i) The impugned Notlfcatlons No. SO(Pollce-
II)HDIMKD!Levnesersc /2020 & -No. SO

_ (Police-ll)HD/1-3/Federal Levies 2021 dated
'21-10-2021 and subsequent retirement order
issued by respondent No. 2 be declared as
illegal, the same may be set aS|de
Consequently-- the appellant may be held

;o entltled to complete his service till attalnlng 60

years of age in light with Notification dated 14-
07-2020.

Alternatwely, the |mpugned notifications may be

" declared to be ineffective upon the nghts of the
appellant and the appellant be allowed to
complete his service till attaining 60 years c_Jf
age.
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u) Any other remedy though may not specifi cally
prayed for, but which cwcumstances of the case

i t R
:

would demand in the mterests of jl.lstlce may

also be granted.
f\ppellant U[‘Z\,/
Salim Khan .
. |dentified by counsels

Dr Adnan Khan Barrnster-at—Law
Advocate Supreme Court of Paktstan.
& _

 Umar Sadiq Advocate High Court

' CERTIFICATE

Certified. that no such like appeal has earher been filed
before this Hon'ble Tnbunal on the subject matter.

Appellant
o5

Salim Khan



'BEFORE THE KHYBER PAKHTUNKHWA SERVICE -
- TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

' Service Appeal No. ... of2022
L SAlMKNGN ..o ADPENENE

Government of Khyber Pakhtunkhwa and anotier

vt e sre i e e Réégpﬁdents

AFFIDAVIT

|, - Salim Khan (Appéllant), do héreby sdlemrily affirm and
-declare that the confents of the above titled. Apb‘éél aré true
-and correct to the best of my knowledge and belief.
Furthermore no such like appeal has earlier been f Ied before

this Hon'able Tribunal or e!sgwhere on this subject rrg%tter

DEPONENT,

Sahm Khan
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| TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

_ Service Appeal No. - of2022 |
‘Salim Khan e e APpENENE

Government of Khyber Pakhtunkhwa and another

Respondents

................................

ADDRESSES OF THE PARTIES

APPELLANT

| _ Sallm Khan slo Faiz Muhammad Khan R/o Tindo Dag Tehsn
Adenzal District Dlr Lower [Naik
(NIC# - o ) (Cell#t )

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chief Segretary,
Civil Secretariat at Peshawar. '
2) Government of Khyber Pakhtunkhwa through Secretary Home &
Tribal Affairs Department Civil Secretanat at Peshawar
~ 3) Commandant Dir Leweleeputy Commissioner DII’ Lower at
| Tlmergara
s | . I
Appellanto (( /_//
Salim Khan _
identified by counsels»

Dr. Adnan Khan Barnster—at Law
Advocate Supreme Court of Paklstan.

- Umar Sadiq Advocate High‘ Court
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 OFFICE U; THE DhPUTY COMMISSIwaR.LUWER DIR TIMhRG&HA.

/5/9} /eﬁ/‘lOﬁLHC), Uated Time'r‘g}éz:"a the / 57/215399-

OFFICE ORDER«

The following persons are hereby appolnted

-;as Sepoys in. Blr Levies against the vacant posts in the time

‘scale of Rs.12&5~35u17?0 pius usual allowances as ddmlssible

e

3

2

3"'5 ™

- under the rules subject to the production of Health and Age
| Certificate from the Civ11 Surgeon. Dir at Timergara e

[ Lot

- Mr, Fohgmmad Sallm S/U raiz Mohammad Khan

of Village Tindo Dag Tehsil AdenZai Distric
Lower Dir,Timergara.

&

- M, Mohammad Heyat Khdn S/O Rasool Khan of

Village Toormang Tehsil Khal Dlstrlct Lower
Dir, Timergera. '

Mr, &djmal Khan $/0 Sher Léhan50£ Viilageg

Seh Sada Tehsil Adenzai DisfrictrLower Dir,

rlmergara.

tw:,a

b
£

Copy forwarded to-%hé [

Bistrict Accounts Officer,.ﬁir at Tiﬁergaraa

Subedar Major, Dir Levles.

Ufficials concerned.-

7 Deput£4g%%%gésl n

:  | _' ( 5 Lower Dir, imergara»
oy -

v

For,infOrmatioh,
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;o GOV'ERNMEN’I‘OF ER P JKHW
" HOME & AFAIRSDEARTMEN

| NOTIFICATION
Peshawar the 4" February 2013

In cxcrclse of the powbr confemd by Section 9 of the. PATA Levies Force
Regulahon 2012, the Provincially Governraent of Khyber Pakhmnkhwa is pleased to

. make the following rules, namely:-
Y '. Short title and commencement.q (l) These rules may be called Pro*vmcmlly :
Administrated. ‘I‘nbal .Areas (PATA) Federal Levies Force Semce (Amended) Rulcs

o013, L

(2) They shall come mto tbrce aI oncc.

2. Deﬁmtlon. (1) tnese Rulcs, unless the context otherwme require; the following
| cxprcssxon shatl have 'the meaning hereby resPcctwely ass;gncd to them, namely:-

(a) j “Appomtmg Authonty" means the appointing authority spec:ﬁed in fule-4;

7. (b). . - “Commandant” means Commandant of the Force,, who shell be the .

C Deputy Comxmsmoner in their respective Junsdlcnon ;

: "(c)“'_: . “Deputy Commandnnt {Operation)” mca.ns as Asmstant Commxssmner or

_ any officer of the. D:stnct de&gnaied as such by the provincial government

' who shall be Dcputy Commandant (Operation) of the Force in PATA, to

exercise in his. respccnve jurisdiction such- power and perform such
'functlons as may be’ prescnbed .and who shatt be responsibie to the
. Commandant for opemuonalmaners of the Force mPA’I‘A

(d). '. " “Deputy Comrmmdant (Administration)” means Daputy Commanclam

L I(Admm.tstrat:on) of the Force, who shall be an officer of the provincial
SR ‘govcmment or_any ofﬁcer of the District demgnntcd as such by the
' : 'provmc.lal government to exercise in his mspectwc Junsdlctlon “such

- powers and perform such functions as may be prescribed and who shall-be

) responsible 10 the 'Commandant in administration and establishment
o ) mattcrs of the Force i in PATA.

(e) - “Gove nment means the Govcmment of Khybcr Pakhmnkhwa,

(f) : “Home Dcpa.rtmem" ‘means Provmclal Home & Tnbunal Affalrs
K Deparh:nent . : '

o (g) - “Inmal recrmtmmt" means appomtment made other than by promotion or

by transfer; :
_C-’:r :

| (h) ) “Schedule” means the Schedule appended to these rules



SCH.EDULE—I[I
S SeeRulel? ; s
S#) Post/kank i Length of ser\nce!Age '
--_l Subedar Mﬁjor (BS-16) 38 yem sérvice or 03 years service as Subedar Ma_]or or 60
R . | years age’ whichever is earller .

2 ~Suhodar (BS-13) _ 35 years service of 03 years semoe as Subedar of 5? years
R | age whichever 1surhar - b
— | Natb Subedar (BS11) | 32 soais servics o 03 years servioe 8 Nlab Sabedar or 54

o ' 'yearsagewhlchevensea:hcr AR .

4 | Havaldar (BS-S) IR 29 years service or 03 years somce as Havaldar or Sl years
B - 188 whichever is mher »

5 [ Naik tBS-‘?)_ ‘26 ycars service or-03 years service aS-"ﬂaik or 43"years age |

S | . Iwhlchcvcr is enrher : SR :
© 6 .| L/Naik (BS.—G)‘_.- TY) years service or 03 years service as L!Nmk or 45 ymrs age

. o S o whmhever is earher
~ 7 | Sepoy (BS-5 . ' .' 20 yem service or 42 years age whlchever is eari ier

’

. "-
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I A
Dt T quqrnment of Kyber Pakhtunkiwa, e
L B Home & Tripsl Affairs Department
) - _ Dated Pestiawar the 12" December, 2013

R ' ' - NOTIFICATION o _
No, SO(Levies)HDIE: 14172013Vl The Competent 8 has been pleased to order

further amendments in‘Schedule-! of R

{4(2) and Schedule-lit of Rutes-17 under Para of the

u ,
Regulation fof PATA Levles Force, 2012 & Rule-24 of the Provincially Administered Area
;PATA) Federal Levies Forca Sefvice (Amended) Ruleg.,2013 as under.- :

Rule-3(2) gchedule -1

. o _ SCHEDULE-

' - “ ,ﬁguhg!l'_
Uniformed Force '

"S.NoiPosﬂ_Rank_ _ ]

T\ ubedar Major @S-

18) . .
Subedar (BS-13) One year service
‘ 1 _gs Naib Subedal

Naib Subedar '(BS-1|11 \ On:‘ year sarvice
as

\Hayvaldar_ @s®) . |one year service

 lasNak

Nalk (gs-ﬂ '

—{ Tore N B0 _\ f

~Sapoy (B58)
__ Head Armorer (BS-9)

8. . _
3 Rule1T Rotirame £ .
reticement after completion of 25 years O

- ghall be granted. SR o

(1 ). Al un!fb'rm‘ levy personi_\el. shall retire as pef schedule-ilt of opt for
§ reguiar s_ervice and no extension beyond retirement

' Length of servi
37 years' of service of 60 Y&

Jbedar (B5-13).____
Subedar (8511}
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e - Beffer -

Tobe substituted 'nqtiﬂcat'tbn of even NO

" GOVERNMENT OF KHYBER pAKHTUNKHWA
" HOME AND TRIBAL AFFAIRS DEPARTMENT

e apena e "

NOTIFICATION
- f’cshgwar. dated the 22-3-2021

& date.

of

powers

Ta - An exercise the

Govefnment: of Khyber

ﬁakhtunkhwa{ Is plea

‘Force Regulatio

n, 2012, the Provincial

sed to direct that'in the PATA Federal

Levies Force Service (Amended) Rules, 2013, the jollowing turther amendments shall

¥ be made, namely:s
S _- . ﬁméﬁdmeﬁts_ :

-  in {he's_aid cules:- o '
. {.. 1 Rule 4, sub-nute (3).

| U ICom'ma,nd_anl

the following shall be substituted, namely:
shall be the appointing authority for initial

' recruitment and‘ﬁromqliori up to the rank of Subedar:
' Provided thal the appoinling gulhorlly for purpose of

o _ promotion @ ihg posts of Subedar Major and Superinlend.ents shalt be

secretary, Home Bepartmenl.”. .
. . ]
2. be substituted namety,

2. For Rule 47, the follawing shat

. .. u{7, Retiremant: Al Levy personnel 4nall retire as per gehedute-ili and no
.extension in service after retirement shall be granted”,

© 3, For gchedule-it, the foflowing shall be substituted, namely:

.| -wgcheduta-lil
{seé rule 17)

- 14t
"Qualification for Promotion

Name oi the Post{ Rank Length of Service !
. . ‘na

Thity Seven Years oOf
Three Years' Sarvice 3%
subedat Major of Sixty
years of age W \chevey
is earller

On the besis ol Seniority«
cum-filness  [rom, amongst
_the Subgoars ' having
Inlermedia‘e Qualification

T | Subedar Rsjor (B5-18)

. _ .
~—"By promolion, o0 :
of Seniority Cum Fitness In garvice Of Five

5~ Subedar (85-13)

S e

.mannef,

s

following
ely:

years

from - amongst
Nalb

- having
gualification; and

ity Percent (50%)

Subedars
intermediate

whichever Is earller .
the

5 | Nab Subedar (B5-11).

of . Seniorily

. (W Fifty
’ from

Subadars .

- Secondary
Cerlificate

- By promotion,

percant (50%)
smongst Naid
having
School

on the basls

(}um Fitness In

Thirty Three

L

Years'

gervice 8s Subedar Of
Sixty .

Sarvice or Sevef Years'
Service as Naib &
| subedar or Sixty Years

manner,

SULAN I he . lollowing
' e ‘ ' _'nainely-.

o~ 5

—c .

i



Ly

. 2
r.j
2

. qualificatind. and
(ily Fity Percent {50%) [rom
amongsl Hawalders.

‘e

v_N;me';:_fgt‘!ie Post ! Rank Quali_ﬂc_all_gn_ for Promotion

" Length of Service /
Age

4 i Hagkaldar-(E}S-OB}.: R | ‘ o . o

_RHD
Thirty One yaars service
of Three years sefvice
as Hawatdar or Filty
One years of 2ge,
whichevar |s esriler.

[ NewEs o T :

£ .

2

Twenty Nine years
catvica or Thrae years
servics as Naik of Forly
Elght yeara of age,
whithever Is aariler,

1% [ Unaik (8506} . -

Twenty Seven years .
servica or Three years
sarvica as L/Nalk or
Forty Five years of age,
whichever |s eariier.

7T ‘Sepo?{?@ﬁ' . o -

Twenly Five years
servica of Forty Two

years of age, whishpver
is earller.’

S

. SECRETARY TO. .
. GOVERNMENT OF KHYBER PAKHTUNKHWA,

HOME & TRIBAL AFFAIRS DEPARTMENT

s C.;oglx.!or-wér}:ieg to i'ge;- .

- Principal Secretary lo the Govemnor, Khyber Pakhlunkhwa.
:Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
_ Registrar, Peshawar High Count, Peshawar.
. All Commissioners, Khyber Pakhtunkhwa.

All. Deputy. Commissloners, Khyber Pakhtunkhwa.’

‘Provincial Police Officers, Khybdr Pakhtunkhwa.

All.Heads of Attached Department in Khyber Pakhtunkhwa.
PSOtothe Chief Secretary, Khybes Pakhiunkhwd,
10. Accountant General, 'Khyber Pakhiunkhwa.
11 Diregtion Informatlon, Khyber Pakhtunkhwa,

CENOnBON =

:

-
(=]

" All Administrative Secretaries to Governmentl of Khyber Pakhtunkhwa,

' t " 12..The Manger, Governmentl Printing & Stationery Department, KhyherﬂPakhtunkﬁwa.

He-Is requested to publish the above Notification in (he Extra Ordinary Gazetle of
Khyber_Pakhwnkhwa.,anc_l ;upply:SO ‘copies (Prinlgd) of the samg to the Home

- Department.. :

Y
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' 4 S om?rcmorr'mr | IV g
> o COMMANDANT DIRLEVIES/ | [~V
. : DEPUTY COMMISSIONER, DIR LOWER,| -
- No._/0F3 . JLHC |
" Dated TiMhergara the .,4;_*;793_:20 1. .

OFFICE ORDER

I
b
P

Conscquent upon the ﬁmeﬁdmcnts made by. Elgle'Coinpcl;anl Auihor{ly in I’ATA.' l"cdcrnl |

Levies Force Service (Amended) rules 2013, Vide Notnﬁcanon NO SO (R
!MKD!Lcwcs Misc /2020 dated 22-03-2021.

olice-IT) 1HD -

The ft)llowmg Dir Levies pcrsbnneli Naike are hereby retired from serv:r on nttnmin_g_ 2

03 years service as Naik w.e.f 22.03.2021 (A.N). vhth all pCHSIOI‘Icr bcneﬁls

per relevant

praesion rales

S.No | Belt Name & Designation - Daée_ of | Date of | Remarks.
No . appointment | promotion || -
1 11527 [ NakShamsulHayat ~ |75.08.1996 - | 16.02.2012 | Retired of |
A 50 ; mpletio
: F‘ 3. years
¢ | service as
: o e - Naik '
2 [1530 |NakAzizulHaq | OLILIS96 | 16.02.2012 | ..do..,
3 |153) | Neik Muhammad Saccd [ O1.11.1996 | 16.03.2012 | ~do...
4 | 1532 | Naik Namair Hamid 1610195 | 16.02:2012 | |.do...
5 | 1534 | Naik Muhammad Zubair [ 17.70.1996 | 16.02.2012 | |- dor—
6" | 1536 | Naik Khurshaid Khan | 19.10.1996 - | 16,02.2012 | |..do..
7 [1538 | Naik Nasib Ur Rahman | 22.10.1996 . | 16.02.2012 | ]..do..
J‘_ . . I X . . : s | .
8 |1582 | NaikRoaidaral 10411996 | 16022012 | [.dowe, || ~
5. | 1544 | Naik Sahib Shah | 2Z1.15%¢ 16022012 |[do- |
10 [1547 | Naik Salim Khan 16121595 [ 16.02.3012 [}..do...
1} (551 Nauik Tujmul Khan - Iﬁ.i)!l.l‘)!)?_ I(y.-(i?..Z!(]l‘.". '...l;lu.’..
12 |55 | Naik Hidyat khan | 16[04.1097 | 19.11.201% [} osdorr
13 | 1552 | Naik Muhammad Shah | 1604.1957 | 19.11 2073 [[.do.. =
14 | 1554 | Naik Muhammad Saced 16041997 |28, 032015 |[dor | |~
15 [ 1555 | Nuik Laiq ur Rahman 16104 597 |, 052015 |[...do.. k
16 | 1556 | Naik Anwar Sadat 16041997 38052015 || -es.
17 | 1563 | Nalk Fazal Bad Shah | T6105,1998 01022017 [ldo Tl
18" [1565" | Naik Amvvar Bad Shah | 01106.1998 | OF. 022017 [.L.db:. s C
5 .. N I C)
B t’..r.:r?ﬁ“;; T k/
s e A F’:.gh

4 N ey




HIR s I . t f(_“.‘ ' 'E .
Ty i9 1569 | Naik Khurshid Khan 01 06 1993 I-l9.04.2Q1‘_7'?. A PR -~
0| 1573 | Nak Mubammid Farid | Of 1998 15022008 | cdpr ’R‘/
31 {1575 | Naik Hamid Gul ORI | TS0EE008 [t 1Y
33 1576 | Naik Umar Hayat 11051993-_‘- 15.02.2018 . =0
35 | 1578 | Naik Muhammad Uzair _'-13061993 5022018 | o ), Y
35 1579 | Nak Alf Khan 01084998 | 15022018 .:Io NS
25 1581 Naik Tahir Khan 09.03.;1993_ — 1115.02.1998 | ...do.. \3\
36 | 1583 | Naik Zakir Hussain | .ls._oséiéos 15.022018 j....d_d. a
1586~ [ Nak Bahi Ulah Khan | 01011999 | 15022018 o
35 T13587 | Naik Fazal Rahman OT01.1999 | 15.02.2018 | ..o...
— T
.' Deputy Cum:mssmm.rl
' Commandant vi
DlrLowor /
No. /6?4 38 - :
Copy forwarded for mformanonto the:s
1. Secretary to Commissioner Malakand Dmsmn* Swat.
2. Section Officer ( PolicesI) Home & TAs Depm-tment Peshawar
3. District Accounts Ofﬁccr Dir Lower:
4. Subedar Major Dir Levies. ' :
5. Officials Concerned, )~ -
-y - 5. I ~
' Deguty ("ummix-umu ! \
Commandan ¢ e
~ Dir Ligwer ,_ 7
- 0 -1 L
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PESHAWAR HIGH COURT, PESHAWAR.
(IUDICIAL DEPARTMENT)
W.P.No.470-P/2021.-
Date of heanng - 29.11.2022.
Barrister Dr. Adnan for the petrﬁoners _
I\flr.Saq_ip Raza, A.A.G for the respondents. -

S M ATTIQUE SHAH, J:- For the reasons

recorded in our detailed judgment of even:

date in  W.P.No.367-M/2021 titled

| ‘Muhammad Ghafar etc. Vs. Govt. of

Khyber Pakhtunkhwa™ this writ petition iis .

d_ismissc_ad.
;. - X
Announced. JUDGE
- 'Dt.29/11/2022.

HON'BLE MRJUSTICE LAL JAN KHATTAK,
HON’BLE MRJUSTICE S M ATTIQUE SHAH &
HON'RILE MRJUSTICE SYED ARSHAD ALL

(ARAHNAN Courd Sowabery)

La)

bt -
st wr 10R>

iy f‘ZZ

.n,u..- L




W o !

&

| MM: _ it Shieet _
PESHAWAR HIGH COURT, PESHAW
. JUDICIAL DEPARTMENT)

W.P.No.367-M/2021 with LR,
CM NQ‘§,10§3Z2021 & 1183/2022,
‘Date of hearing —  28.11.2022.
~ Barrister Dr.Adnan for petitioners.
Mr.Sanb Raza, A.A.G for the respondents.

S M Amgug SHA_H. J:= Through this
single judgment, wé.shallllalso decide thé' !
connected writ petitions bearing Nos.337-
M2021, 406-M/2021, 503-M/2021, 514-
M/2021, 518-M/2021, 450-W/2021, 601-
M/2021, 681- M/2021, 632- M/2021, 919-
| M/2021, 968- M2021, 980- M/2021, 1221- |
M/2021, 1222-M/2021, 1252-M/2021, 2100 k
P/2031, 2913-P/2021; 5092-P/2021,- 5423-
P/2021, and 5424-P/2021 as adjuqleauon
of a common question ‘of law Iand fact is
.involved in all the peﬁtions whéfein the
petitioners have challénge'd the vires of
 notification  No. sb_ (Police-Il)  HD/
MKD/Levies/Misc/2020 dated 22.03.2021
v'.rhlerebylon the basis of impugned'-ofﬂoe
~order bearing No,128/DC/CSL  dated

ATTESTED
EXAMINER
Peshawar Hifh65,r1




20.04.2021, they have been retired fr@m
service with further prgyer that they be
reinstated into service from the date of iheir
retirement le. 20.04.2021 with ﬁll back
benefits. In alternative, they have prayed

that the resppnd‘ents be directed fo treat

th;e.nlm at par with erstw_ﬂhii? Federal Levies of .

Federally Administrated Tribal Area (FATA)

and; absorb them in boiioe and; grant them ™

full pensionary beneﬂts. |
2. Likewise in- W.P.No0s.333-M/2021,

334-M/2021,  335-M/2021, 338-M/2021,

345-M/2021, 1026-M/2021, 1035-M/2021, .
1187-M/2021, 1206—M/2d21, 1207-M/2021,

34-M/2022, 212-M/202 and 993-P./2022 the

petitioners have made the following prayer.

“On acceptance of this " writ
petition, the impugned Notification
'SO (Police-ll) HD/ MKD/Levies/
Misc/2020 is against law and the
fundamental rights guaranteed by
the Constitution of - Islamic
Republic of Pakistan, 1973, may
be declared lllegal vold ab initio
and of no legal eﬁ;cts on the

rights of the pet?ﬂonm. ” ' '




Similarly, In COC Nos.36-M/2021 in
W.P.No.367-M2021 and COC No.436-
P/2022 in W.P.No.1335-P/2022 petitioners
seek initjatioﬁ of contempt of court
proceedings agaiﬁst the respondents for

violating the order of this court dated

~ 21.04.2021 passed in W.P.No.367-M/2021. -

3. Brief facts of thé case(s) are that the

| petitioners were appointed- In the 'éwat.'

Levies Force® as Sepoys etc. and presently ..

terms and conditions of thelr services are
regulated by “Provincially ‘Administrated
Tribal Areas Levies-Foch Regulation 2012"
whereunder besfdes PATA -ILew'es IFori:e- :
Rules, 2012, PATA Levies Force Service .
(Amended) Rules 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals;

with the retirement ‘of personnel of the

force, which was amended vide notificationn
- dated 12.12.2013 in the manner that “All

_the personnel shall retire as ~per

Schedule-lll and no extension In service . E
beyond retirement shall be granted”. On

14.07.2020, vide Notification No.SO

Al

ATTESTED

EXA o
. Peshawar Kli oun




(Police-I)HD/1-3,  rule. 17 was further
amended by deleting schedule-IV as “All
uniformed force shall retire from service
on attaining the age of suporanriﬁaﬂon

f.'e. Slxty (60) years or they may opt for

retirement after completion of twenty- |
five (25) years regular service”.

Thereafier once again through certain

| modifications rule, 17 was amended by
giving life to the deleted-schedule-lll of the
rules 2013 as under:--
“Retirement; All levy pemonbel
shall retire as per Schedule-lil
and no extension In service

after .retirement shall be
_granted."

4. Being aggrieved -from the ibid

amendment, the petitioners hévelﬁled.~the

instant petitions.

5. i’ursuaht to the directions of this -

court r‘espon_den_ts have filed their para_\ﬁrise :

comments, wherein issuance of the desired

writs has been opposed.

6. Leamed counsel representing the

petitioners vehemently argued that the

ATT ED
© CEXAMUER -
Pgshawar Righ Court



impugned Notificafion is arbitrargr, perverse,

Illegal, issued Mthout lawful authority and

mala fide intentlon just to depn've d1e '.
| petitloners of their vested rights aocrued-in
their favour hence violative of their:
fundamental rights guaranreed under the |

Constitution and thus not sustainable in the -

eye of law. That though the impugned

Notification was issued under the regulation

2012, However; after the 25 Constitutional

amendment, the said regulation does not

hold field, 'therlefore.' the 'Impugned

Notification is liable to be set aside.

7. Conversely,  worthy AAG

representing the respondents opposed the .'

arguments SO advanced by leamed oounsel

representing the petltroners at the bar whrle .

arguing that after the 25 amendment the

Provinclal  Assembly 'passed the

 continuation of laws Act No.111 of 2019
: through ‘which the Iaws applioable to
erstwhile PATA were allowed to oontinue'

. Including “Provincial Administared Tribal

Areas Levies Force Regulation, 2012° and;

- ATTESTE
EXAMI
Peshawar HibCourt

I ———— b et



- therefore, the impugned Notiﬁea_tion was

. issued per law which does not require any

interference by this court In Its writ

jurisdiction undér Article 199 of the

Constitution, Further, petitioners are Civil-
Servants, and; matter In question revolves-
| around ﬂwe terms and conditions of their

service which is the exclusive domain of :

the  Service Tribunal as such the
jurisdiction of this. court Is barred given the

explicit provision' of A_rticle 212 of the

_ (_:onstitutiqn.

B. - Heard. Recdrd perused. - -

9. Before diséussing merits of the case

we deem it approprlate" to .disc;.u,ss the ° |
background of ‘the matter In hand’ to

| properly . comprehend :thé issue -involved

 therein. It is worth mentioning that eaﬁler
 the services of the Levies Force were dealt
with under the Froﬁfier !magylar Corps o
(FIC) ules, 1962 which was substituted by.

the *Provincial Administersd Tribal Arees

Levies Force Regulation, 2012" (regulation)

and under the said regulation *PATA Levies

ATTE% pED
EXAMINER

peshawar High Court



Force (service) ‘Rules, 2012" were framed _

- for Provincial Levies Force. While separate
service rules were also framed thereunder

for PATA Federal Levies Force performing

duties in “PATA® known as "PATA Federsl

Levies Force Service (Amended) Rules
© 2013. Rule 17 of the ibid rules deals with
the retirement of the Levies personnel

{vhieh was amended from fime to time.

However, petitioners ' have bec_orne'

aggrieved from the impugned Notification

vide which the petfitioners’ retirement age

was altered which-is challenged by them -

through instant petitions.

10. The main contention of the

petitioners s that after 25" amendment the

regulation has lost its efficacy and sénctity

and has become redundant, therefore, the

impugned aménd_ment under the said

regulation is illegal being void ab initio. it is

worth mentioning . that after the 25"

amendment in 2018, both FATA & PATA

were mérged in -the .provincé of Khyber

Pakhtunkhwa and Federal Levies Force

. ATTESTED .
EXAMINER
Peshawar Hig o



working in ‘FATA was merged into the

~ fegular police of the province. Albelt, in
Malakand Diviéioh,' Levies Force is. still
reguiated by ‘PATA Federal Levies Force

Service (Amended) Rules 2013 in view of

_ the Khyber Pakhtunkhwa Act No 111 of

12019 through which the laws prevalent in

erstwhile PATA at the time of 25"
amendment were allowed to continue

inciuding regulation 2012 which still holds

the field and as such the same is a valid o

instrument, Therefore, - impugned

Notification was issued by the res'p‘ondents

with lawful authority.

11.  Moving- toward the status- of the

petitloners it is wni'm'hentioning that earlier
" this court while -deciding W.P No 528-

M/2016 (lkramullah's case) determined the '

status’ of personnel of the Provincial Levies

Force as that of civil servants in the

following terms:-

“19. The vairicia!‘ Leifies Force
(“Force”) was granted statutory -

cover  through .. Khybér

Pakhtinkhwa Regulation ‘No.1 of

ATTESFED
EXAMI
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(b)

(c)

(d@

(e)

0

@
(h)
)
1,

2014 (‘Regulation”). Paragraph
No.3 of the Regulation envisages

for constitution and establishment.
of the Force and its functions. For

ease ‘referencs . paragraph Nos. 3
and 4 of the Regulation are
reproduced as under- |

‘3. Power to constitute and

maintain by the Force and its
functions.—~ (1) Govemment may
constitute and maintain a Force for

~ performing the following functions,

namely;
ensuring security of roads in PATA;

ensuring security and manﬁfng_ of -

piquet; _
guarding Govemment institutions
and Installations; ‘ ‘
ensuring security of jails and
arrested cn'mina!;; |

generally maintaining law and -order

providing mobile escort fo VIPs;
anﬂ-smdggfing activities e§peclaﬂy
timber smuggling; '
destruction of Hicit crops; |
serving of summons or procedures;
rald and ambush; and

such other functions as Government

may, by nofification in the official

Gazette, require “the Force fo
perform. -
2 In discha:ﬁa of their functions,

officers and staff of the Force shall -

Reshawar High Court
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be guided in accordance with this

_ Regulation and the rules.

(3) The head of the Force shall
be Commandant in his respective
Jurisdiction. .
(4). Secrefary to Govemment,
Home and Tribal Affairs Department
shall be the competent authority of
the Force. -

(5 ° The Force shall consist of
such ranks and number of officers
and members . and shall be
constituted in such manner as may .
be prescribed by rules.

(6)  The officers and members of

the Force shall receive such pay,
pension, allowances and ‘other
remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules.

(7} The officers and members of
the Force shall wear such uniform as -

may be prascrfbed by rules or
instructions. o .

(8 The administration of the.
Force shall vest in'the Commandant
in his jurisdiction who  shall
administer it in accordance with the
provisions of this: Regufétion, rules
and instructions.

(99 The Commandant shall

exercise his powers and perform his |

functions under the general
supervision and directions of

Govemnment, , :
ATTES ]
EXAMI
Peshawar H p ourt
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(a)

(b)

(c)

(@)

(e)

it

T

4, Powers and" duties ' of
officers and members of the
Force.—An officer or member of the

| Forca shall- .

take effective measures for ensunng

security of assigned jurisdiction and -

for safeguarding against .acts of
unlawful fnterference _ -
pmvent unauﬂror!zed persons and

veh:cfas from access to the teritorial |

Jurisdiction;
take  effective  measures  for

preventing sabotage, placement of -
car bombs, letter bombs, dangerous '
article and cariage of arms and

ammunition Into the rasbicted ama

use such arms and ammumtron and

equfpment as may be authodzed by

the COmmandant or an oﬂi‘oer'

authorized b y h:m

search and. amest without warrant
any person who he suspects of
endangering or attempting to
endanger or having endangered the
safety of an fnstaffatfon and may E:ée
such force as may be necessary in

the dfscharge of his aforasald duﬂes .
- and -
perform such othe; legal ftmctfons as

the competent auﬂroriﬁr- may require
him to perfonﬂ '

20. The close perusal of the’

Regulation would clearly show
that the Force is receiving its
salary from . the = Provincial

ATTE
EXA

T
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Exchequer and performs the
policing service in' the erstwhile
PATA. o

-21.  Having said this, we would

now refer to the crucial issue as to
whéther the employees .of the
Force can be termed as a civil

" servants and as such they cannot- |

(a)

(b)

maintain a ‘constitutional petition

before this Court for enforcement

of the terms & conditions of their

servica. _ ,

22. The connotation - ‘clvil

servant’ is defined and explained -

'in respect to- the Province of

Khyber Pakhtunkhwa, in the Civil "
Servants Act, 1973 (“Act, 1973").
For ease reference, we would
refer to Section 2 (b) of Act, 1973, -
;Nhlch reads as under:- '

%, Definitions.—(1)} In this act,

unless the context otherwise -

requires the - following _expressions

shall have the meanings hereby
respectively assigned to them, thatis - -
to say—- - ' “

“clvil servant” means a person who Is’

a mermber of a civil service of the
Province, or who holds a civil postin -
connection with the affeirs of the

Province, but does notinclude—

Peshawar High Cour:
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(i

(i)

' 1'934) or .the ‘Workman's
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& person who l,l's‘on deputation to the
Province from the Federation or any -
other Province or other authority;

a person who is empfoyed 'on C

contract, or on work charged basis,. 3, -

or who is pa:d from continigencies; or -
a person who s a “worker” or .
‘workman® .as: defined in the”
Factoﬁes Act, 1934 (Act XV of -

Compensation Act, 1923-(Act Vil of o
1923)". '

23. The -perusal of the deﬁn'r_tioﬁ ;

" would show that a member of a .

ovil service of the Province or ,
who holds. a civii post in
connection with the- affairs of the-
Pf@vince Jis civil servant. All
Pakistan Services are explaihed
in Article 260 of the Conshtuhon
which reads as under - '

|
................................................
----------------------
------------------------------------------------

ooooooooooooooooooooo

"service of Pakistan "means any
service, post or office in conngcﬁon :
with'the affairs of the Federation or -

- of a Province, énd‘rnc':!udés an All-

Pak.‘stan Servics, serwce m the
Amed Forces and any other serwce
declared to bo @ senqce of Pakistan
by or under Act of [Majlis-o-Shoora

. ATTE@

. EXAM
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(Pariament)] or of a Provinclal
Assembly, but does not Include

service as - Speaker,  Deputy

Speaker,  Chairman,  Deputy

Chairnan, Prime Minister, Federal

 Minister, Minister ‘of State, Chief - -

Minister, Provincial - Minister,
[Artomey-GenemU,- [Advocate-
General]] Parllament Secrotary] or
[Chairman or member of & Law
Commission, Chairman or rﬁon.rber'l
of the Council of Islamic -ideclogy,

. Special . Assistant to the Prime
~ Minister, Adviser to the Prime

Minister, Special Assistant to a-Chief
Minister, Adviser to a Chief Minister]

or member of a House or a.

Provincial Assembly‘

Whereas Artlcle 240 of - the-

Constltutnon envisages that:-
240. Subject fo the Constrtuﬁon the

appomtments to and the conditions

of service of pemons in the service
of Pakistan shall be determined ~

@ . eeveren. [

(b} in the case of the services of
a Province and posts in connection
with the affairs of a Province, by or -

under Act of the Provincial
Assembty o
Explanation.- In th."s Arﬁc!e All-
Pakistan Service® means a Service

common to the Federation &nd the
‘Provinces, which was in existence

immediately before tﬁe_ commencing

ATTE |
- - EXAMI o
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day or which may be cfaated by Act
of [Majlis-e-Shoora (Parliament)T,

24. The Phrase *performing in

connection - with -the affairs of -
- Federation or for present matter

Province” "was elaboratély

explained in * the case of .
Salahuddin_and 2 others vs, -

Erontier Sugar Mills:& Distillery

Lid, Tokhg Bhgl and 10 others
(PLD 1975 Supmme Court 244).

In the said judgment, the Apex
Court has held:

"Now, what is meant by the phrase

“performing functions in connection
with the affairs of the Fedemtioh ora

Province*.” It 'Is clear that the .

reference is to govemmental or State
ftmqﬂbns,' invoiving, in one from or

another, an ‘element of exercise of .
public power. The functions may be'

the traditional pohce mncﬂons of the ,
. State, involving the maintenance of
law and order and other ragu!atory '
“activities; or they may compnse |
functions pertaining to econqmlc |
development,  ‘soclal  welfars,

education, public utiity service and

other State enterprises of an

industrial or commercial nature.

Ordinarily, these functions would be

performed by persons or agencies
directly appointed, controlled and
financed by the Stats, ie. by the

| ATT%%)%D
EXANINER
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Foderal Govemmentl or.a Provincial |
Govemment”. -

25. Admittedly, as evident from
the bare reading of paragraph-3 &
4 of the Regulation, the present’

_ petitioners are performing policing

service in the erstwhile tribal area,
however, their -~ terms and
conditions are -bei'ng regulating
thiough Regulation No.1 of 2014’

and after the omission of Article”
247 from theIConstit“ﬁtidn; through

.a provincial statute i.e. the Khyber

Continuation of Laws in the

- Erstwhile Provincially Administered

Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. 11l of 2019),
the operation of Regulation No.1 of
2014 was continued. Thus, the .
essential criteria for being a' civil

'servant is that the person hoiding
the post must perform his functions
~in connection with the affairs of
. Federation/Province and the terms
" and conditions of his service

should be determined by or under
the Act of Parliament/Provincial
Assembly. ‘fhe Apex Court in the
case of Federation of Pakistan

through Secretary, Ministry of
Interior _(interfor _ Divisiop),

S d and 2 others vs. RO-

ATT ES’? .
EXAMI :
‘Bashawar Hi ourt
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- uhammad Nazir

- (1998 SCMR 1081), while dealing
with the case of an employee of -

Pakistan Rangers has observed
that: o '

*7...Perusal of these rules clearly

shows that they are all embracing, '

and therefore, under the amendment
of section 1 of the Pakistan Rangers
Ordinarcs, these rules wouid prevail

over the Rules of 1973, The Palkdstan
Rangers Ordinanc_:e was promulgated

to constitute a force called the
Pakistan Rangers for the protsction of
and maintenance of order in the
border areas. Since with regard to the
status of the members of the force the

Pakistan Rangers Ordinance is sllent, -

therefore, it can be safely said that
the employees of the Pakistan
Rangers will be deemed to be civil

 servants as they - are performing
. duties In connection with Iaﬁa.‘m ofthe .
Federation and hence under the =

Service Tribunals Act, 1973, an
appeal by a member of the Pakistan

Rangers regarding a matler relating =~
_to terms and conditions of his service

is compelent before the Federal
Service Tnibunal...”. '

26. Similady, in the case of -

bt

Commandant, Frontler

Pakhtunkhwa, Pe k'l awar and

ATTESZI%A
EXANINE
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others vs. Gul Raqib Khan and
others (2018 SCMR 903), the
* Hon'ble Apex Court has elaborately -
examined service structure of the
employees ~ of . Frontier’
Constabulary, which is established
under Frontier Constabulary Act
(ActXlll). of 1915. Relevant .
paragraphs of the said judgment
are reproduced as under- )
6. Three .broad fests for
establishing the status and character
of a civil servant emerge from the .
Constitutional mandate of the afore-
going Articles. Firstly, under Article
240(a) of the  Constitution,
appointments fo ‘and the terms and
 conditions of sérvice of the persons in
the “service of Pakistan® are be
determined by or under Act of '
Parfiament. Secondly, by virtue of
'Article 260 of the Constitution;
“servide of Pakistan'  means. any
service, post or offica in connection
with the affairs of fhe Federation.
Thirdly, under Article 212(1) (a) of the’
Constitution, the exclusive Jurisdiction
to adjudicate disputes relating to the
terms and conditions of persons, whb
" are in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federal Service Tribunal. These
tests are 'mentioned in the
uham d M i lam_ case

ATTE o
EXAM .
Reshawar High Court
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ibid (at pp. 686-689 of the law mpon‘)
The definition of the term ‘civil
~sorvant' in - the .Act adopts the
Constitutional criteria given in Article
260 noted above fo refterate that a
pérson whio, inter alfa, holds a chvil

post “in connection with the aﬂ'afrs of B '

the Federation” fnclud:ng any such
post connected with defenca, fo be a
civil servant. The larger Bench has in
this respect taken the logical step to
incorporate the requirements under
"Article 240 (a) and 260 "of the
Constitution as the definitional criteria .
of the term “civil servant” (at p. 682 of
the law report). .

7.. Having not:ced the dua!ifying

criteria of & civil servant under the

law, it Is appropriate now. to examine - -
the factual matrix of the present

controversy. The FC was established -

by the NWFP Constabulary ‘Act, (Act-' _
xm) of 1915 (‘anstabu.'a:y Act). .
.Section 3- of the Constabulary Act
) empowers the Federal Govemment to
niafntafn the FC as a force “for the .
better protection and administration bf
the éxtema! frontiers of Pakistan
wiﬂun the limits of or admming North-
West Frontier or any part thereof”.
Section 3-A of the Constabuiary Act
authorises the Fedem.' Govemment fo
employ the FC outside the fimits of or
‘adjoinmg the Nodh-West antter '
Province in other parts of Pakistan for |

ATT =0
EXA
Reshawar fICouri
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“the  befter - protection  and

administretion of those parts. Section

~ 5(1) of the Act ibid vests the Federal -

Govemment w:th power fo appo:nt
the Commandant and other persons

including the District ‘Constabulary

Officers or Ass:stant Constabufary
Officers of the force in"one or more
districts, Section 6 delegates to the
Commandant . : and  District
Constabu.'a;y Officer the power to
appoint subordinate officers. in the.

manner prascn’bad by ‘Rules made

under the Act. The. Federal
- Govemnment exercised ils' power

conferred by Section 21 of the

; Constébu!ary Act, to frame the NWFP

Constabu!a:y | Ru!as,' 1958 _

(“Constabulary Ru!es'} in order to

provide the terms anq‘ oondmons of

seMce of the officers and men in the
FC. =

8 It will be observed that the .

 matter of ferms ,e_rn'd' conditions "of

. service of the raspondent-ambfoyees o

.of the FC, are in the first p.'aoe
regu!ared by the Constabulary Act
and efaborated pursuant therefo’ by

the. FC Rules. The provisions made
" by the Constabulary Rulés are in
furtherance of and in exercise of the

power conferred by the Constabuiary |
Act. Therefore, the terms and

conditions. 'of service of the

employees of the FC-are prescribed

ATTES%TT) |
EXAMI
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in the Act and the Ruiles, The test laid

down In Afticle 240(s) of the

Constitution * requires.  that the
" appointment fo and the ferms and
conditions of service * of posts ‘in -
connection with the affairs of the

Federation and of a ‘service of
Pakistan shall.be deternined by or
under an Act. of Pariament. The
expression ‘by __dr‘und_ér" in Article

240(&) of the Constitution authorizes

the terms and conditions of service of
 a civil servant to be provided both by
statute or by statutory rules. ‘The

provision made in the Constabulary
Act and the: Constabulary Rules,.
therefore, satisfy the Article 240(a)
‘test. The judgment in the Myhammad
Mubeen-us-Salam case Iid .
endorses this point of view:- ,
*86..... The terms and conditions of
service of those employees, however,
are required to be smc:ﬂed under
Article 240 of the Constitution by or
under Act of the Parllamerit. Thus, the
: 'concfusion would be that only those
pp_ersons, ivho are in the service of - -
Pakistan, as discussed hereinabove,

and if their terms and conditions are
govemed either by 'a statute or
statutory rules, in terms of Alticle 240
c;f the Consﬁtdi‘fon, cah seek n_amgdy h
before the Service Tribunals..”

27. Similarly, this. Court in’ the
case of Gul Munir vs. The”




Secretary, Ministry of States and
ntier egions AﬁRO
Islamabad and others (2019 PLC
(C.S) 845), on the bai%ls of law faid
down by the Apex Court In

Commggdang . Fmgﬂer -

Constabulary . Kﬁﬂ_)_g[
tunkp eshaw: ge

(2018 SCMR 903), while dealing
with the case of Federal Levies
“Force, which was established
through  Federal Levies Force .
Regulation, 2012 having the same
structure of service for its
. employeealforce' as provided in
Regulation No. 1 of 2014 has held
that employees of ‘the Federal
Levies Force whose terms and -
‘conditions of service are governed
under Fedefal Levies Force
Regulétion. 2012 are civil servants.
Keeping in view the above, the
- Force established uﬂ‘de; Regulation
No. 1 of 2014 qualiﬁes the criteria
of being civil servant In view of its
composition, functions and duties
as per law laid down by the Apex
Court in the cases of _qg_m_ugn_qf*
E.EKMM&HHQ__SM '
 Ministry mgp_r[ (Interfor
MLQBLMMMMME -

AT@ED o
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Nazir_ (1998 SCMR 1081) and
Commandant, _ Erontler

Pakftunkhwa, Peshawar snd

others vs. Gul Raqib Khan and . =

others (2018 SCMR 903), thus, the
preliminary objection raised by the
leamed = counsels for the
respondents is sustained and -
accordingly, the pi'ese-:nt‘ p'etitlo'ns. in
view of clear _: bar contalned in

Article 212 of the Constitution are

not maintainable.  The present

petitioners . 'may agitate their
grievances before the Provincial

Services Tribunal. However, prior to

this jddgment, the'étatus of present

petitioners being a civil servant was
not determined and in the similar
cases, the Apex Court in Gul Ragib

' Khan’s_case_ (2018 SCMR 903)
has held that:

“11. It -follows from the dicta laid
" down above that the protection of the
border areas Is & sovereign function
belonging fo and performed by- the
Federation. The same . duty is
performed. equally | the present case
by the FC not only on the frontiers of
KPK Province but a.'so by maintaining
order in other parts of Pakistan. For -
dischargfné such functions, the

Peshawar | ig/h Court
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services rendered by the FC have
direct nexus wﬂh the affairs of the
Federation. Thersfors, the reasons
given in the Muhammad Nazir case
(supra) fully apply here as 'weﬂ-énd we
hold that the employeés of FC are civil
servants. Insofar as the question of

- competent remedy in respect of
service disputes .of ‘FC men Is -
concemed, we bqfd that in a matter
relating to the ferms and conditions of
service of the respondent-employeds
of the FC, an appeal befors the
Federal Service Tribunal is avallable to
them as the exclusive remedy under
the law. Accordingly, this remedy may
be availed by them within the statutory
period of limitation commencing from
the da;te of Issuance of certified copy

" of this judgment. All these appeals
filed by 'the - apbeflant—Commén&iént,
'FC are .accordfng aliowed in above
tqrms". ' ‘

When case of the petitioners (PATA
Federal Levies Force) was exa‘mingd in
juxtaposition’ withl the Provincial _Levie'S
Force and Iibid judgment, we observed that
service of both the forces is govemed
under the rules- 0 frarﬁed under .the
provisions of 'vafnéial ._Admfnisfemcf

Tribal Areas Levies Force' Regulation,
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2012", . Therefore, wé believe that the
status of petitioners is that of civil servants
for all practical and mdtéﬁal 'pﬁrpoées, and

as such, the matter of terms and;

. conditions of their service squarely __fé!ls_

oqtéide the ambit of writ jurisdiction of this -
court given ‘the explicit bar contained In

Atticle 212 of the Constitution. As earlier -

 discussed service rules of the petitioners’

. (PATA Federal Levies Force) and

Provincial. Levies Force both were framed
under the. provisions of “Provincial
Administered Tribal Areas . Levies Force

Regulation, 2012 and’ through the ibid

" judgment, the personnel of Provincial

-Levies Force were declared as Civil

Servants after exhé_ustivély 'disoussing the
matter of Levies Foice performing their
duties in PATA. Therefore, on the same
premise, we have no hesitation to hold tha{
the petitioners ére Civil Sgwants as their -
service fulfils the enire criieria of Civil

Servants so provided by the iaw._ Learned

‘counse! representing. the petitioners could _
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not distinguish ﬁe status of petitioners |
(PATA Federal Levies Force) vis a vis
Provincial Leavy Force in any manner. Both
forces are performing their functions in the
same area for the same object and; -
purpose, and both are being m_alhta-ined'
through the 'proﬁinéiél exchequer.’
Therefofe. the matters arising .out of tﬁe |

terms and; oondiﬁons of se_rvice of the -

~ petitioners " are only amenable to the

jurisdiction of the Service Tfi'bunal in terms - |
of Artcle 212 of the Constitution.

So far as the contention of petitioners
that they have challenged the vires of.the
impugﬁed Notification and as such the
same are not amenable to the j_urisdiétion
of the Service Tribunal is concerned,
suffice it to staté that it has long Ibeen |
settled that Service Tribunal ".has ample
jurisdiction to deal with the issue of vires of *
the law and rules frarnéd thereunder. 2015
SCMR 253 NATIONAL ASSEMBLY
SECRETARIAT . through  Sectrary V.
MANzodn AHMAD and others.

" EXAMINER
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Therefore, the contention so-agitated at the

bar is misconceived "and as such repelled, .

N view thereof, 'the status of
petitioners has been declﬁred as that of
Civil Servants and the matter -_in ﬁuesﬂbn '
revolves around the térms and; Qoﬁdlﬂons
of thelr service which does fall outside the
jurisdiction of this boprf givel;l' the baring
provision of Article 212 of the Constitution R
and as such lnstant'petitioné are dismﬁsed: :
being ﬁot maintainable. 'Hoivever, the
petitioners may approadh fhe woi'thy _
Service Tribunal for the redressal of their

grievance if so advised. Albeit, earlier the

status of petitioners being civil servants -

was not deteﬁnihad. therefore, -thé
petitioners -rhay avail the rémedy of appeal
within the statutory -period of limitation.
commencing from -'the date of issuance Bf
the certified Icopy of this judgment in teljfﬁs
of the judgment of alu'gdst’apex court in Gul -
Raglb khan's clasIe-ZO‘IBISCMR 903.
COC . Nos.3e-M2021 - In
W.P.No.367-M/2021 and; COC No.436-

ATTE D |
- EXAMING -
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Pr2022 in W.P.No.1335-P/2022 are

dismissed for having become infructuous.

Announced.
Dt.26/11/2022.

HON'BLE MRJUSTICE LAL JAN KHATTAK,
HON'BLE MR JUSTICE 8 M ATTIQUE SHAH &
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