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The appeal of Mr. Manzoor Ahmad presented today
by Mr. Noor Muhammad Khattak Advocate. It is fixed lor
preliminary  hearing  before  Single  Bench at Peshawar

on . Parcha Peshi 1s given to appellant/counsel.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.

SERVICE APPEAL No. ? 3 /2023

Manzoor Ahmad Drug Inspector (BS-17), |
DHO Office District Peshawar.
................. APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.

2- The Secretary to Government of Khyber Pakhtunkhwa,
Health Department, Khyber Pakhtunkhwa Peshawar.

3- The Director General Drug Control & Pharmacy Services,
Khyber Pakhtunkhwa Peshawar.
o vesessseervesssseerenrernanensbeenenn o RESPONDENTS

APPEAL UNDER SECTION -4 OF THE KHYBER
PAKHTUNKHWA _ SERVICE TRIBUNAL _ACT, 1974
AGAINST THE IMPUGNED NOTXFICATION DATED 22-08-
2022 ISSUED IN SHEER VIOLATION OF THE APEX

COURT’S JUDGMENT REPORTED IN 2022 S C MR 439
READ WITH LETTER DATED 14-02-2022, JUDGMENT OF
THE AUGUST PESHAWAR HIGH COURT DATED 28-09-
2022 RENDERED _IN W.P _No. 31508-P/2022
RESPECTIVELY, WHILE PARTIALLY EXECUTING THE
JUDGMENT OF THIS AUGUST SERVICE TRIBUNAL
DATED 06-12-2021 AND AGAINST NO ACTION TAKEN

ON THE DEPARTMENTAL APPEAL OF THE APPELLANT
" WITHIN STATUTORY PERIOD OF NINETY DAYS.

MWLININ I AT e A S

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE
IMPUGNED NOTIFICATION DATED "22.08.2022° MAY
VERY KINDLY. BE SET ASIDE TO THE EXTENT OF
APPELLANT ON ACCOUNT OF USING THE ILLUSIVE &
ELUSIVE (ILLEGAL & UTTERLYMEANINGLE_S_) $) TERM OF
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was accepted with its respective prayer in fav__four of the
appellant by this Service Tribunal, while the prayer of the
appellant is reproduced as under; :

& ;

"On acceptance of this appeal the impugned
Notification dated 06.10,2020 may very kindly be
set aside to the extent of appellant. and the
respondents may kindly be directed not to transfer
the appellant from the post of Drug Inspector
(BPS-17), District Peshawar. Any other remedy
which this august Tribunal deems fit that may also
be awarded in favour of the appellant.”

(Copies of the judgment vide dated 06.12.2021
attached as ANNEXUNe...cuuersmvenerssnarssanes JON - ) 2

3- That, the concluding Para of the judgment ibid directing
the respondents is also reproduced as under, =
"For what has gone above, all the appeals
- with their respective prayers are accepted as
prayed for. Consequently, the impugned
order is set aside and respondents are
directed not to transfer the appellants from
the post of Drug Inspector or Drug Analyst as
the case may be. :

4- That, the respondents instead of compliance’ of the
judgment dated 06.12.2021:to the respective prayer of
the appellant, issued an impugned transfer notification
vide dated 22.08.2022 under the garb of compliance, . -
through which the appellant has been posted Jtransferred
to the District Dir Lower. ‘ |
(Copy of the impugned Order vide dated 22-08-
2022 attached as Annexure.......cau. casmsusesansuvens C).

?
i

5- That, the appeliant feeling aggrieved from the impugned
notification dated 22.08.2022, preferred -Departmental
appeal vide dated 13-09:2022, before the appellate |
authority regarding the matter concerned but the same

-
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GROUNDS:

A-

by -
has not been responded/decided till the expiry of
statutory period of ninety days so far.

(Copy of the Departmenta} Appeal dated 13-09-
2022 attached as ANNEXUre....ocxammsarcrnmnnsunnannnnas D).

That, the respondent No.03 has issued an explanation
letter vide dated 31-10-2022, while the Departmental
appeal of the appellant is still lying pending for final
decision despite of considerable delay before the
appellant Authority/ Public Functionary.

(Copy of the letter dated 31-10-2022 attached as
ATINCXUT . seuravenransntnerusnassaraasanannineassassnsssiasannnes E).

That, the appellant having no efficacious remedy other |
than to prefer the instant Service Appeal on the following
grounds amongst the others.

i

That, the impugned Notification dated 22.08.2022
" issued by the respondents is against the law, facts,
norms of natural justice, materials ‘on the record and

unconstitutional, hence not tenable and liable to be set
aside. '

That, the impugned notification dated, 22.08.2022,
. issued under the garb of compliance by the

respondents, is in arbitrary & malafide manner, hence

not tenable and liable to be set aside to _the,extent;;aﬁ .
the appellant.

That, the impugned notification dated 22.08.2022,
issued under the garb of compliance by .the
respondents, is totally based on dliscrimination,

favoritism and nepotism, hence not tenable in the eye
of law. '

That, the impugned notification datec 22.08.2022, |
issued under the garb of compliance by the
respondents, has neither been in the interest of public -

nor in the exigency of service, hence not tenable and
liable to be set aside.
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That, the appellant has been posted/transferred
through impugned Notification dated 22.08.2022, in

utter violation & disregard of the judgment dated. .

"06.12,2021", being defiance of the judgment ibid,”
therefore the same is not tenable and liable to be set
aside. |

S -

That, the impugned Notification dated 22.08.2022, is
nothing but just to harass the appellant and to
pressurize for not sustaining against the wrong doing.

That, the impugned Notification dated 22.08.2022, is
also in utter violation of the cited Judgment "2022S C
M R 439" of the Apex Court, by donning the cloak of
Competent Authority while the Apex Court has held in
its judgment as that,

"Using the term_ ‘competent authority' but
without disclosing such person’s designation &

name _is against public policy and also against

the public interest since it facilitates illegalities
to be committed and protects those committing
them. Merely mentioning _the competent
authority without disclosing the designation &
name of the person who is supposed to be the
competent authority Is utterly meaningless.
There is a_need to put a stop to the use of
illusive & elusive term i.e the Competent
Authority without the disclosure of _the
Competent Authority’s name & designation
while _issuing the notifications, orders, office
memorandum, _instructions, letters and other
communications. :

(Copy of the cited judgment attached as
Annexure......c.uu. R . cernranas S P— «F).

That, as per dictum laid down by the Honorable
Supreme Court of Pakistan in the case cited as “"PLD
2010 SC 483, the Honorable Supreme Court of
Pakistan as follow;

"When the Supreme Court deliberately and with
in;entiqn of setting :thg law, pronounces the
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qguestion, _such_pronouncement is _the law
declared by the Supreme Court within_the
meaning of Article 189 of the Constitution and is
binding on_all Courts in Pakistan. It cannot be
treated as mere obiter dictum.

f

That, the impugned Notification dated 22.08.2022, is
also in defiance of the instructions issued by Judicial
Wing of the Establishment Department which has
been circulated vide dated 14.02.2022, in
pursuance to orders of the cited judgment of the
Apex Court. 2

(Copy of the letter vide dated 14.02.2022
attached as ANNEXUI€ . icresesrnrnsesnnsarsssusananssnn G).

That, the appellant has not been treated by the
respondents in accordance with law, rules and cited
judgment of the Apex Court on the matter concerned
and as such the respondents violated the: Articles 4,
25, 189 & 190 of the Constitution of the Islamic
Republic of Pakistan, 1973.

o
That, the appellant also filed a Writ Petition
No.”3508-P/2022', regarding the  proper
implementation of the cited judgment "2022 S cCM
R 439 on the matter of impugned nctification to
the extent of Competent Authority, in which the
Honorable Peshawar High Court vide Para 6, has
held as that, - :

“the worthy Service Tribunal is. very much -
clothed with the jurisdiction and; authority to
implement the ibid decision of the august Apex
Court in terms of Articles 189 and; 190 of the
Constitution and; petitioners can validly agitate
the same before the worthy Service Tribunal If
they so wish and; desire. T
(Copy of the ibid Writ Petition attached as
ANNEXUre..cisensnenssnrnane crrrans sesrssvasarmrans . «H).

That as per dictum laid down by the Honorable
Supreme Court of Pakistan in the case cited as "PLD
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2011 SC 927" the Honorable Supreme Court of
Pakistan has dilated upon the principle of

administration of justice as under,

“when .a procedure has been provided for
doing a thing in a particular manner that thing
should be done in that matter and in no other
way or it should not be done at all; indeed it
impliedly prohibits doing of thing in any other
manner; the compliance of such thing in no
way could be either ignored or dispensed with.

If the act complained of is without jurisdiction o

or is in excess of authority conferred by
statute or there is abuse or misuse of power,
court can interfere.

That, regarding the proper implementation  of
judgment cited as "2022 . $ C MR 439 of the Apex
Court read with letter “14-02-2022", th= appellant
also preferred a departmeital appeal, which was not
responded /decided till the-expiry of statutory period,
while the respondent No.3 served an axplanation
letter vide dated 31.10.2022, tentatively proposing
the initiation of disciplinary proceeding by ignoring
the inaction of Public Functionaries. The Honorable
Lahore High Court has held in a judgment cited as
"2008 PLC CS 970 regarding the inaction of public
functionaries while . deciding the
application/representation’ of their subordinates
within statutory period that,

“No body should be penalized by the inaction
of Public Functionary for not deciding the
appeal/representation of their subordinates
within statutory period.

(Copy of the cited ]udgment attached as

Annexure lllll dsUpEEREENEBENER lrllll lllllllll appNUNEEREENESR aase lllllI)

i

That, the appellant seeks permission to advance-other
grounds and proofs at the time of hearing.

-,

;-
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BEFORE THE KHYBER PAKHTUNKHWA SER VIC
. TRIBUNAL, PESHAWAR.

C.M NO. _]2022
‘ IN '
SERVICE APPEAL No._ /2023,
MANZOOR AHMAD VS HEALTH DEPARTMENT

APPLICATION FOR SUSPENSION OF OPERATION OF THE
IMPUGNED NOTIFICATION DATED - 22.08.2022 TO THE
EXTENT OF APPPLICANT REGARDING THE USE OF ILLUSIVE

& ELUSIVE (ILLEGAL & UTTERLY MEANINGLES) TERM OF
“COMPETENT AUTHORITY” IN LIGHT OF THE APEX COURT’'S
JUDGMENT REPORTED IN “2022 § C M R 439" READ WITH
LETTER DATED 14.02,2022 TILL THE FINAL DISPOSAL OF
THE ABOVE TITLED APPEAL. ‘

R/SHEWETH:

1- That, the above mentioned appeal along with this
application..has been filed by the appellant before this._ .
august Service Tribunal in Wthh no date ha* been fixed
so far.

2- That, the appellant filed the above mentig)n'éd” dppeal
against the impugned notification dated '22.08.2022,
whereby the appellant has been posted/transferred in
utter violation of the Judgment of this Service Tribunal
passed -vide dated 06.12.2021, instead of implementing

the respective prayer of the appellant in the judgment
ibid. \

3- That, all the three ingredienfs necessary for the stay is in
the favor of the appellant.

4- That, the impugned notifi catson dated "22.08.2022"hds
been issued deliberately, hawng malafi de mtentlon of

1
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GOVT. OF KHYBER PAKHTUNKHWA &

HEALTW DI)PAI‘TM ENT .

NOTIRICATIQN

Dafcd the Peshawe_r O.::“"OL.IOBEI T2020 -

No.. SOH-1I1/ 10- 1/2020; T}:te Ccmpatent Authority is pleased i
order following postings/transfers ol the Officers with R OYETH ST
effect.in the public interest, ;

| ;| S:No. | Name & Designartjon! Fram To ..
I N Mr.  lnam U} Hagq, Senior | Services Haspital Lepuay Dircorn;
{ f Pharmaaist {(BS-18y Peshawar Fhavmasist ([353.
;| _ " . , - - P’:-‘ dains the viengt
| T ART Hussain, Analyst{ Drugs | Testing | &r. SR E TR .
S (B3-18) ‘Laboratory, Seevimes UHospital esh i
I i . .| Peshewar vice RIS i
BRE Miss. © Naila  Basher, | Govt, MCC, DG, DG | Analyst Druy
P Senjor Pharmacist (BS- | & PS.- l.,abcmtmy l'"c.ahaw e '
- 18) . Nod <~ < L
i ‘ . 4‘ Mr. - Fazle . Haql‘- D;uga Tcating |D\\3I B¢ RPS "\Eai:‘t?’.r_ !.IAI.-I{. |II
N B Pharmacist (BS-17) Laboratory, vacaril post ni
l : P;aha.war Phar mauat{leChenust !
. * ' - 1B3S-17). |
. 15  [Mr Fawad Alam, Mmulv: Ameer Shah DG, DC &PS agajns( 1 )
. PharmaciaL{BS=17] Memorial Hoapllal vacant - pn.‘t o
I : : Pcshﬁwar Phar mumstZ DI -‘Ch-..mm
T (BS-17) -
.ot 1B ‘Mi,  Miahibah  Ullgh J:m Bacha Khan Medical Drug Inspector  (BS- l.f"
{ Pharmacist (BS:17} Complex, Bwabi Mardan vice 8¢ No. 17 i
R 7 Mr. Amin U} HMaq, - Dlstrict Mardan Benior Pharmaciat {H-..rii"
Brug Inspector [BS 18] . : . KD4AHospitai Kohat apninse !
v _the vaeant post, '
! : ] vir, Abdur . Rauf, DHG - - Haospital Dmg-; In':.pt.cl.m {I_:_—:l:. ...ik-.
| - Pharmacist (BS-17) Mardan . Hnaptml Muardan vice 2y
; 9 Mr.  Shehzada Mustal‘a Matrick Merdan l’q':u macist N EERD Ty
I Durg Inspectar {BS- 17) : Haspiel Mardas vie
. 2
. 10 Mr, Nmmatul]ah DHQ: Hospital Dir Drug lnspecter (B8-1-
: Pharmacist (BS- 17) Lower, Qainat oL racunt post, )
b 1) Mr  Zia Ullaly, Drug | Dir Lower, Pharmigist {BS-[; e
: : Inspector (BS~]7} HL spua! Dir Lower - -
. ‘D - . \
) 12 r, Rohullah,  Drug{ Distriot Charsadda J;‘.s's.i&t-mt “Diractor (G5 f';
i Inspector (BS- L?) . O, DU & Py against i
i . o : YACUnL post, ;o
13- [Mr. Imran Burld, Drug District D.1,Khan Drug Inspeetor (BS- 1:} L—a?lr': i i
lpspector (BA.17 : " o adtre . Mﬂl’WﬁLVICﬁ 8r, _i4 .}- 1
i : alF
1' 5 !
H : ‘{Nﬁm‘-m&h

W
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GOVERNEMENT OF KHYBER PAKHTUNKHWA

[p—

BETTER COPY: #
3

HEALTH DEPARTMENT _ : : .
Dated Peshawar, Ihe 06 10, 2020

NOT[FICATION

NO.SOH-!I/10- 1[2020 The competent authorlty is pleased to order of the postmgs/transfers af
' the Offlcers with. |mmednate effect in the public mrere it

SNO | Name of Officers & Designation " From, To
1 Mr. tnam ul Hag, Senior Services Hospital Deputy Director Pkarmaclst (BS-18) PS
Pharmacist (BPS-18) Peshawar against the vacant post
2 Mr. Arif Hussain, Analyst [BPS- Drug Testing | Analyst Pharmacyst Sennces Haspital
18} Laboratory, Peshawar vice Seril No.1 .
Peshawar .-
13 Miss. Naila Basher, Senior Govt. MCC, DG, Analyst Drug” inspector Labaratory
Pharmacist (BS-18} DO & PS Peshawar vice Serial No.2 :
4 Mr. Fazle Haq, Pharmacist (85- | Drugs Testing | DG, DC & PS agains: the vacant Post of
17} : Laboratory - Pharmacist/DT/Chemist {BPS-17)
Peshawar ”
5 Mr. Fawad Alam, Phamaclst (BS- | Moulvi Ameer | DG, DC & PS against the vacant Post of
17) Shah Memorial Pharmacist/DT/Chernist (BPS-17}
Hospital : . ORI
Peshawar . -
6 Mr. Misbah Ullah Jan Pharmamst Bacha .  'Khan { Drug Inspectar (BS- -17), Mardan Vice
(BS 17) Medical] Serial No.17
Complex, Svsahi: )
7 Mr. Amin, Ul ‘Hagq, -5r. Drug [ District Mardan Senior Pharmacists {B5-18} KDA Hospital
Inspector {B5-18) . | Kohat against the vacant post
‘8 Mr. Abdur Rauf, Pharmacist (BS- | DHQ - Hospital Drug Inspector (B3S- -1, Hospltai Mardan
17) Mardan - { Vice Serial No.13
9 Mr. Shahzada. Mustafa, Drug District Marclan'- Pharmacist (85-17), DHQ Hospital
Inspector {BS-17) Mardan Vice Serial N>.8 '
10 Mr. Niamatullah, Pharma'cist DHQ Hospital Dir | Drug Inspector (BS- 17}, agamst the
(BPS-17) | Lower, vacant past
11 Mr. Zia Ullah, Drug lnspector Dir Lower Pharmacist (BS-17) Hospital Dir Lowerat
. (BPS-17) - -Serial No.10
12 Mr. Rohullah, Drug Inspector District Assistant Director DG,DC & PS ‘against
| {BS-17) Charsadda the vacant post.
13 Mr. Imran Burki, Drug lnspector District D.I.Khan- Drug inspector {BS-: t?} Lakkl Marwat
B5-17 :

e

Vice sr.14 R
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v AL .

[

H S . ¥ r: -
14 | Mr. ibrar Khan Drug | District . Drug lnspf*ctor (BS-17) Karak 1 ¥
" | Inspector (BS-17) Lakki - vice Sr. \lo 15, \ IO R
Marwat S CRRRR N ¢
19 | My, Muharmmad Saleem | District Drug In:.pcctm (BS-17) D.i.When
2 L Drug Inspector (BS-17) | Karak - vice Sr. No. 13, _ 2
@' Mr, Manzoor Khattak, | District Pharmacists {BS-17) KD& . ;;,
~ | Drug Inspector (BS-17) | Peshawar - against the vacant post. 3
117 | Mr. Shoaib Drug | District Pharmacists ~ “{BS-17) = Gr.in. . e
o | Inspector (BS-17} Mardan Swabi against the vacant pus.. =

J

]
Secretary to Govt ‘of Khyber Pakhtunkhwq:
_ ~ Health Department |

N
T
MR e

-
Faret

TS

Endst of even No. and Date o %
Copy forwarded to the: ' ?*
o e

1. The Accountant - General, Khyber Pakhtunkhwa Peshawar .+ [&
2. Director General Health SEI’VICCS Khyber Pakhtunkhwa 3
: Peshawar. -~ ' @
3.. Director General, Drug Control & Pharmacy Services, Khyhe: 1:.
. Pakhtunkhwa, Peshawar ‘ e
4. In charge, Drug Testing Laboratory, Hayatabad, Peshaw &
3. Medical Superintendent Services Hospital, Peshawar, :

6. Medical. Superintendent-Maulvl Ameer. uh-'lh Meyor ial Hou

, Peshawar.

© 7.  Medical Supermtendent DHQ HOSplta.l concerned.

; 8. Hospital Director, BIMC Swabi.
9.

District Health Ofﬁcer concerned,

10. District Accounts Officer concerned

11, The Deputy Director

12. PS to Minister of Healih
13, PSto Secretaryl-{ealth Coe o
"14. PAto .. - . T v .

. s L = i '
-’ '
'//\&/ o
) _:_;-\_:C‘ ) ‘ ’; )
S . i
[ il
’ - ./\'\ A é
M
N
B £
$
» - "“ ‘ré
. :
A
N
1




BETTER COPY: §f

14 [ Mr. Ibrar Khan Drig tnspector {BS- | District Lakki | Drug Inspector (BS-17) Karak vice Sr.
: 17) Marwat ~ f No.15, R
15 | Mr. Muhammad Saleem Drug District Drug Inspector {BS-17) D.i.Khan vice

inspector (BS-17) b Karrak Sr.Ne.13 | !
16 | Mr. Manzoor Khattak, Drug District Pharmacists {(BS-17) kda Kohat .
) lrispector (BS-17) Peshawar . against the vacant post;
17 Mr. Shoaib Drug Inspector (BS-17) | District Pharmacists {8S-17} Swabi against

C : Mardan . | the vacant post

Endst of even No and Date.
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o ~~BEFORE THE KETYBER P AKHTUNKE WA SERVICE B
-\ TRIBUNAL PESHAWAR RN

- Appeal No..16578/2020
]jate' of Institution 11.01.2021
" Date of Decision ...-*06.12.2021

Mr: Manzoor Ahmad, ISfug mgpeétor (BPS-17) District Pesliawar, under
Transfer to the post of Pharma01st (BDS 17) DHQ Hespital KDA Kohat.
(Appellant)

VERSUS *
|

The Chlef Sec1etary, Khyber Pakh‘funlxhwa Peshawcn and two othel .
, (R espondeniq) |

Present. L o " = :
Mr. NoorMuhammad L ¢ Forappellant.” .
‘Advocate. T e S S
M. Muhammad Adee] Butt, _ _
- Addl. Advocate General B .- ... Forrespondents.
. MR. AHMAD SULTAN TAREEN ' . ...  CHAIRMAN
. MR. SALAH-UD-DIN, ... MEMBER®))
JUDGMENT

"AHMAD SULTAN TAREEN CHAIRMAN —By the appea] fic\cnt*md

above. in the headmg and e;ght other appeals beanno No. - th;x_)lfﬁl_!;r.i
10535/2020 16579/2020 16580/2020 /20’)1 : iﬁt)f?o?:

| 4821/2071 - 187/2021 the appellans have mvol\ed the. JuldeILthll of thi
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runal to challenge their transfer:a from the post. of Drug Inspectors/ Drug

| A, v ﬂyst te the‘pest of Pharmamsts with the prayer eepted hetem below:-

3 ’ "0” acceplance Of ﬂﬂS ﬂppea! the tmpuaned Noiifi cm‘mn dnrea’ ‘
_ ok 06 10.2020 may very kmdly be set aside to the exte nt of appeh'ﬂm‘ %
: o \J and the respondents may kmdly be dtrecred not 1o !‘r(msjer the

"'F‘fd o appellant from the post of Dr ug Inspector. (BPS—I 7). Dtsf ict’

Peshawar Any other remedy which this august Tnbuna! deems

f' it that may also be awarded in favour of the ﬂth’”am‘ "

2. ThlS smgle Judgrnent shall stand to dlspose et dll the 09 appeals n

one plaee as. in all of them cemmon questlons ot tacts and hw are
| -~

iiwolved.. o . Lo j P b
3.. - The factual account as gwen by the appellant in Meme ot Appeai
--has been edlted for the purpose of this Judgment The qppellqntq mn -
Appeals No. 16578/2020 10301/2020 1053 5/'?0'70 10579/70"0
16580/2020 923/2021 1559/2021 4821/2021 5187'!20’)1 are ho}dets otl
the pest ef Dtug Inspecter in pursuanee to thelr ap pnmtment made on the
~ said p_ost in due process Appellant in Appeal No. 165%12090 18 holdet' :
of the pest of Drug Analyst. The respondent depattment tr ansteuetl ther *.
frorn their respective posts held by them in the reJevant cadre to the post '

.‘ of Pharmactst They through their respectwe detmtmental Iappefilb have
' ehallenged their transfer orders before the departmental appelhte a
authority but they 1eeewed no :esponse of their depattmental appeals

, . e
Consequently, they _have preferred their service appeals respectively, és 1
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~ Constitution of Islamic Republic of_Pakistan, 19_73.

% -fg'

- enumerated herem above,. f01 Judlmal review of. the |m|*n.1_ned tmmtu

.;r\, .

;-orders The CUpleS of the appomtment Orders of appellants, last transfer

order within cadre and of 1mpugned order follow*cl by the copies of

SR : departmenta] “appeals are'available'. on record as _annexed with their

R resp:ecti_ve’ Memorandulo of ‘Appeals. The appeliants -have disputed the

. transfer-as made vide impugned order on the- ground that in terms of

servxce rules for them, thexr appomtment p1omotmn and tmnslu T

_ govemed by notification dated 09. 04 2006 of the Govelnment of Khyber

f
Pakhtunkhwa Health Department qmte d],ffet entiy from the P11a1 macists.

The copy of the ‘said notiﬁcatio’n as a'nnexed with- the appeal is also
avaﬂable on ﬁle The appellants amongst other grounds have urged that
the. 1mpugned notification of thelr ttansfer 1S agamst lavtx facts nor ols of
natural _]USUCC and materlal on record and being not tenable is habl to be
set aside to the extent of appeilants and prwate resporsdentsy. and tlitrt\the :

appellants_ were not treated by the respondents in accordanoe with -

- law/rules on the subject in utter violation of Articles 4 Aand 25 of the

:g oL

4. On "notice of appeal, the -respondents ttlrne'd“up, joined the
I o T' "\'

‘proceedings and: contested the appeal by filing wutten rephes statmc" L

[ ' .{ ‘.\\
therein that the appellants have got no cause of action of locus stancll

that the appeals are against the prevailing law and rules and are not

maintainable in present form. -They with several tactual‘}‘ and

-_P'age3of12 - }L‘




~ has been 1ssued in accordance \mth Secnon 10 of Khyber Paldltunkhwa .

5 Wetae heafdthe arguments and perused the record. : -

s

B e

- = e
. o

g ob_]ectlons submltted that the appcals having . been ﬁled w1th rmhhde -

' --"-mtentmns ale‘h&ble to' be chsm;ssed as the 1mpugned 1ranSf81‘ HOtlﬂCﬂUOﬂ

- N

Civil Servants Act. 1973, R -

N

6:°  The arguments of _the.partiesl'-revol{re around their-submdission in

¢ ) : ' .! e ‘
wntmg made. m Memorandum of appeal and wrltten reply 11espec1uvely

and d1scussecl herem above.

¥

7. Learned counsel for the :epf:ella.nt.'hes argued that the jiinptlgned '

notification dafed 06/10/2020 is agaiilst the law, facts, nonﬁs of natumi
Justlce and materials on the record; that the appellant has not been tieatecl ,

by the respondents in accordance Wlth law and rules o0 lhe SL]]J_]F“Ct 'm-:! as

I

such the 1espondents has vxolated Artlc[es—4 and 25 of the Constitution ef

' Palﬂstan, that the meugned nouﬁcatlon dated 06/ 10/2020 has been

issued by the respondent No. 2 in alb1trary and malzfide manner; hence

" not tenable and hable to be set as1de that the impugnad notiﬁcetion datecl :

' 06/ 10/2020 is based on discriminatioh, favoritism and nepotism 'and is

not tenable .in the eyes of law; that the impugneri notiﬁcation' dated

: 06/ 10/2020 has nenther been n the best mterest of the publlc service nor

i :
in exigencies of service; that fhrough 1mpugned notaf cthen the

appellants has been transferred a'gainst the wrong cadre/post; that ™

- Page4of12 . |
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through rmpugned notrﬁcatlon is violation of clause-I and l\f' of the

|?’I- .

transter/postmg pohcy of the Government of Khyhcr ai\htu nl\hwa

3. Leamed AAG on behalf of respondents 1ehutted thc arguments

advanced by learned counsel for the appellants and ms ar, gued that the

T appellants are employees of Health Departments selected thr ouoh Public

*

Service Commlssmns of Khyber Pakhtunkhwa but their perfmmance 15

- questlonable on the ba51s of their’ monthly progress reports compiled Qn'

the basis of , set mdrcators besrdes thelr facmﬂ mqurrre%t\h\ét\the
ot

appellants have already completed their normal tenm eof two yt ars Lmd it

‘IS the dlscretlon of the competent authorlty to transtel a cwr]‘ Iservant al

R
[ 1
anytrme even outside of the provmoe that no terms and condltlons ot

therr service have been v1olated that- the 1mpugned notlﬁcatlon 1S bascd

on law Rules and prmcrples of natural Justice; that there is. no mala’nde )

on the part of respondents towards the- appellants; that the apphcatron are

¢ _
transferred in accordance w1th law in" the pubhc interest; that it is the

ﬁtness of things to post a rlght per on at a rlght place to achieve gooc!

o governance and to enhance public service c[elwery, that“the appellants

i

have been transferred within therr cac[re wrthm the same dneeto: ate 2ven

t

if they have been transferred in ex—cadre the same i aIso cove1 ed under

the second proviso of Act that the nonﬁca‘non issued after obselvance of

all relevant rules/policy. .

Page 5 6f 12
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.. _"individuals from the cadre of pharma{cists.-Thgz 'appe.ilalllts in(';onsequence
of their transfer have been posted against non-cadre posts. The main

. defense - of the respondents lies in their reply to para—fli of the

memorandum of appeal. It _haé been stated vide para-4 of appeal that by
the service rules d‘ated. - 09/04/2006, the cadre of the appellants is
completéiy‘ different from that 'Qf ser\}'ice rule assigned for pharmacists.

The reply of the respondents to sald para is COpIGd belo w:

“The Servzce Ruies does not carry any k;rzd of assignment 10 a

cadre but_it specifies the method.of recruitment and promotion ”

prospects-which is otherwise protected after the merging.of cadre.

Although transfer is not a punishment but to make such like people

puncruac’ subservz'ent fo rhe public and to overcome the deficiency

of efficient of hardworkmg oﬁ" icer to posr Hu}r person on ucrhz

-....'

analyst having same basic quaﬁﬁcation as g-'equired Sor 'i;-rduci‘i'@n

through Public Service Commission, were merged fo obviate the
. . < ’ N - PR

-Sragnancy in the cadre. By-domg 50 any druo mspecror or an

analyst at DTL (who are the cadre of the 04 to 05 persons) can be-

transferred makmg rhem lzable fo wor!c in hospiial urza’er the close

P:age 6of 12
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. 9. For any Teason- ‘but "as ‘matter of fact, the posts’ held by the

' appellants as Drug Inspectm or Drug Analyst as the case may be, were -
¢ -

- got vacated by transfer of the appellants and ﬁlled lJy postmg ot the

P

place rhe three cadres i.e. hospn‘a! pharmac;sf druo ws;:'ecrcp\q,?d-‘ L

)




IS : . o -

supervlszon of hospztaf admmmrrarion and vice versa. Those whao™
; T

are rran:sferred from hospzml to work in ‘the f eld as drig f'nsp%mg"
are tremendously workmg, rgmqvmg the bottlenecks and -

h:ghhghtmg a lot of malpvacnces prevzou»h: ‘done” " by their

' - % 4
predecessor who have been saz ked from field a’mv In orher SImH'cn
E:'ases.- the - drug inspéctors who are sacked are under probe at -

10. From the dwergent pleadm 1S of pames parucularly dlbcussed ,

herein befdre, the m_ain questio'n wanting det_ermmatlon is, whethex vice

versa transfer of the holders of the' post of Drug, Inspector/Analyst and of

v

Pharmat:lst 1s reasonably doable‘? _

11, For answer to the for;ﬁulated questlons prior determlmtxon ol the
legal status of the app'ellants and th_¢ r_espondents 1s-necessgi'y, as tar f‘-‘fﬁ
their functional duties are cbﬁcerned. It is.pértinen_t to observe that 11-1e
Govermnent of -Khyber Pal(htunkhwa made the Kayber Pal\htunmwca

~ Drug Rules, 1982 in exercise of powers conferred by Sectlon 44 of Dmg

" Act, 1976. Rule- 2 of ibid rules p10v1des definiticns ot different wo;da'_
and phrases The expression “Ac:t” in the said rules means thp Drug Act,

. 1976 Analyst means an -Analyst appomted by the Govemment undei the
Act. Inspectm means an Inspector appomted by the Gove1 1;11 ent Lll‘lde:l
the Act Board means the Quahty Control EO’ild fox the Khybeér '

Paldltunkhwa Province set up under Sectmn 1 ot the Ac Rharmacy

Page 7 of 12 e
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__'-'means a shop, stcne or place Where drugs are compounc:ed or pr ep'n'ed on
_prescriptwn Part-II of ibid rules relates to appomtment and tunctions of

" . enforcement staff Sub Rule (1) of Rule 3'm Part—H ot the sald Rules
_'-proivides that an- Inspector and Analyst shall submlt monthly 1etums mn |
" Foﬁn—l & Form~2 respectwely, to the Board and a :aummary on the’

.overall situation of quahty control n the area unde1 their respective:

_]ll‘L’lSdlCthIl and the board shall mamtdm such mformanon ina manner as:

to monitor th_e quality of- all the’ drugs sold and to keep watch on the

*

5

perforrﬁance of all m'aﬁufactufers. Rule-4 provides qualifications ete of

Inspector and Analyst Accord'mglv, no persori shall be appoini_:eci 1E _

Inspector unless he possess the degl ee in Pharmacy from Umvmsntm ‘l.
: 4 ‘\\
other 1nSt1thOI'LS recognized for thls purpose by the th lmcy \wl &
;-
Pakistan and has at least one year sxpenence in the umnutal..tuxu sell
r e /§ . ¢

testing or anaiysm of drugs ot in Drug Control A'hﬁ( nisfration’ of in

! E

hospltal or pharmacy Sub Rule—(’&} of Rule-4 pr ov;des the qualmcwtlon '

- for appomtment as Analyst WhlGh 1s smnlar to hat of the Inspector .

. ‘except expeuence which in case’ of Analyst 1s OS years. The same rules

i.e. of 1982 prov1de for du‘ues of lnspectors and Analysts Tlom the givén

f .
statutory exposmons relatmg to the posmon of Drug, Inspecmi and Drug

i

. Analyst, we’ have no hesitation to hold that the posts-oi,Drug-

Inspector/Drug Analyst are statutory posmons WJth auth(n 1ty

appomtment vested in the Provmmal Govemment The Gov nment of

" page B of 12 -
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..Khyber Pakhtunl(hwa v1de not.lﬁcatron dated 09/04/'3'006 bearmw No.

| I'SOH-III/ 1004/05 issued in pursuance to the prov1510115 contamed in, sub

rule—(Z) of Rule—3 of “the Khyber Pakhtunkhwq erl Servants’

1 4

- (Appomtment Promotlon and Transfer) Rules, !989 lald down the

-,rnethod of 1ecru1tment quahﬁcatlon and othe1 uODdlthI‘lS of service

apphcable to the posts specrﬁed in colurr_m—z of the apl::endlx. “The

Sk
qua.hﬁcatron of Inspector in the appendrx [ similar to that ol

quahﬁcatwn prowded under Sub Ruie (1) of Rule4 of Khvber 1

- Pakhtunkhwa Drug Rule 1982 Accordmg o method or recruitment

prescribed in column—S of the appendlx the app()mtment to the post of

. Drug Inspector is.to be made by initial recmrtmem whlle 10 the post of
' Chlef Drug Inspectm and D1v1510na1 Drug Inspecter by promotron The

_respondents n theu teply vrde para—4 as reproduced herem above hav,e'

asserted with vehemence that there cadres Le. Hospltal Phar macrst D1 ug

Inspeetor and Drug Analyst hav,mg, same. quah.lcamon for induction

through -Public Servree Comrmssron were nuged to abvr ate the

_ stagnancy in the cadre By domg so Drug Inspec, or oi An?lyst al D1 Lo

_ (who are the cadre of 04 to 3 persons) be trarlsfe v ed makm them tmble

to work in hosprtal under the-close superwsmn ol hOSpltBl administi muh

Those who are nansferred from hOSpltal to work in-the field as Dlug

AR
- - =‘:+.--';->\,:-\
Inspector are tre‘mendbusly workmg, removmg the - bottlenecks and

Page 9 of 12
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hlghhghtmg a lot of dlscrepanmes aone by thelr predecessors who h'we

f

- "been sacked ﬁ‘om fleld duty

12.. The 1'ep1y of the res’.pdhdents‘ as, diéguésed abcove revolves around.

-,

- the é)_(péaien-c:j? of filling.the Drug Régulatory posts by inter se t‘rans'fer,o'if ‘

-the.. holders of the post of Drug. Inspéctor/Diug Anialyst Nzu\f‘cl ul

Phamiait:isté by merger of their cadre. to ensure the disc:iplini-: and qualiry

of performance purportediy for the publlc good. We are not supnmed to
e T ’
!

_ doubt the mtentlons of the resIJondl.,nts for such exi:)f,dlency but at the

same tlme, we have to see that such an,expediency isin confmmity tothe |

law and rules on the subject.. Article 240 of Constitution of Pakistan

enshrines that "subject to the Constitution, the appointments and
conditions of service in the Service of Pakistan shall be determined by or
under the Act of Parliament in case of the services of Federation'and hy

or under the Act of Provincial Assembly in case of sesvices of Province

and posts in connection‘ with affairs of the Provi'nce. v pursﬁance of this
command of Const1tut10n the Provmcxal Serv1ce Lavss 1.e.- the Khyber

- Pakhtunkhwa le Sewants Act, 1073 and Ruies made thele under are

L 4

in place in general\ besides other Special Ser-vice laws tor particular posts:

and semces in comnection Wlth affalrs of the Plovmce As aheady_ B

discussed above, the notlﬁcatmn dated 09/04/2006 1ssued in pmsuan(,e to

Sub Rule-(2) of Rule~3 of (APT) Rules 1989 is there which hlcl dowr

the methad of recmxtment quahﬁcatlon and other concht:ons of SGI\“L':; :

- Page 10 of 12
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applicable--to-_tth“é “posts~of Drug Inspectors of different rainks. Thus, .in
pteserice of a-legal instrument like notification dated 09/04/2006 having

- statutory barking, transfer of ‘a.Drug :Ir}spépi‘:or to an ex-cadre post to i

the resultant vacancy by transfer of ‘a non-cadre officer is ‘seemingly not |

¢ .

crédible. By the impugned order dated 06/10/2020, appellasits holding the

‘posts of Drug Inspector and one among them holdir.g the post of Drug’

Analyst:were transferred from their fespective'p:osts held by. them in"

relevant cadre and. posted as Pharmacist in a wrong cadre. The

notification dated 06/04/2006 “as far as -column-3 of its "appendix is ~

concerned expressly provides for app‘:ointmént of Drug Inspector through

initial recruitment. With this position as to method of appointment of
Drug Inspector, the post held by him cannot. be filled by transfer or ~

_ promotion from any. other cadre albeit the person in the alien cadre may.

t -

possess the qualification similar to the quéliﬁcationpf Drug Ig:xspect'/@*k In: . -

<,

holding so, we derive’ guidance from the law laid down by august

Supreme Court of Pakistan in the case of Muhammad Sharif

.o ,~%

- Tareen.'..vs.l.. Goyernp‘lent of Balo'éhistan (2018 SCMR 54).1n the‘ ‘

ibid case, it was held by the Hpn"_ble Supreme Court that a pQSLT whicli is.

. required by the rules to be filled by_rl}litial recriitment cannot be filled b
promotion, transfer, absorption,. or by any other method which is not

p?ovided' by the relevant law and -ruleé;. Furthermore, after mal(ing

reference to the law - laid down in the case of Ali Azhar ¥han -

| Page110f12
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L . Baloch VS. Provmce -of Smdh (205 SCMR 45&) it “was™ held as

//

:-foll'oWs: i - - .' s - ,'

' “3. The quintessence of the pardgraphs raj;»r'o«:fucéa'i
oy s R - above is that the apponmﬂenrs made on depumnon
L | by absorpnon or by rransfer under the garb of
exigencies of service in an oufraoeous disr egard of
_merit zmpmred efficiency and paraly'ed the -good
governance and  that perpetuation of » this
_phenomenon even for a day more would further
deteriorate the state of efficiency am/ aood
: Oovemance L S . : .

13.  For what has gone above all- the appeals with theu 1espeum=
prayers are accepted as prayed for Consequently, the lmpucn.ed order is

. set aside and respondents are du'eated not.to transfer the appellants from
the post of Drug Inspect01 or Dmg Analyst as the case may be. Paties -

- are left to bear their own costs. }"11# be cons1gned to 1ecord room 1tte1

" completion. _ o L
- - 7 (AHMAD ULTAN TA \Efﬁ(‘

. R . Chairman
(SALAH-UD-DIN) ' ST
Member(J)

ANNOUNCED
06.12.2021
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- District Health. O ficer concernes

Dlall‘lCt Accouma Dl’f‘ccr mnccrned

i

e e,

c':h
'_é\ Pimnmy Services, |

1. / MechcalSupermtendwt DHQHt:s_smt:ﬂ ‘?‘”lcfﬁ B
I

"u-,rar o 1
Khgher

als Pcshawﬁr




NO. 50HJ7~767!2022{D rug insgectur]. ln complmnce of the Service Trlhunal Judgment dated .

authonty the postmg transfer orders of the followmg Chlef Drug Inpector/Drug Inspectors)'Drug -

o

R

BETTER COPY:

GOVERNEMENT OF KH‘(BI R PAKHTUNKHWA
' HEALTH DEP;&FETMENT

JETILERY © P

Dated Peshawar, the 22.08. 2022 '

NOTIFICATION

Analyst is hereby made with lmmednate effect

06.12. 2?21 in Senm:e Appeal Nu 1657872020 and tonsequent upon the ap

g
H

proval of cumpetent )

SNO

Name nf Officers & Designation | From’ To Remarks
1 Syed Muhammad Asad Halimi, | Chief Pharmacist (BS- | Chief Drug | Against tlje
| Chief Drug Inspector BS-19 19}, KDA, Kohat Inspector  BS-19, | vacant post’
) . _{ District D.l.KEan
2 Tayyab . Abbas Cief Drug | Chief Phaimacist (BS- | Chief Drug | Against - the
|nspector BS-19 s 19), Services Hospital Inspectolr. BS-19, | vacant post
) ) Peshawar - ) District Abboitabad -
3 Amin ul Hag Senior Drug | Already under report to DG, DGEPS on account “of
Inspector B5-18 disclplmary proceeding under E&D Rules, 2011,
4 Arif Hussain Analyst 85-18 . [ Senior Pharmacist (BS- Drug Analyst (BS- | Aga 3inst the |
o : 18), Services Hospital, 18), " Testing | vacant post
i . Peshawar Laboratory  (DTL) | |
i : . Peshawar,
‘5 -ManzoorAhmad Druginspector‘ Drug lnspeclor {BS- Drug Inspector {BS- | Against the
BS 17 17), District Peshawar 17), District. aner vacant post
. Dir ' .
6 ,IZia Uliah Drug Inspectar BS-17 - Drug Inspecter BS- 17 Drug Inspectcr (BS- | Against the
| District Lower Dir 17}, District 8annu | vacant 'pnst
7 ,Muhammed Shoaib Khan, Drug | Already under report to DG, DGBPS -on account of
1 Inspector BS-17 : disciplinary praceeding under E&D Rules, 2011,
8 shazada Mustafa Anwar Drug | Waiting for” pusting at | Drug Inspactor {85- Against the
§ Inspector BS- 17 Directorate . of Drug 17}, District Karrak ih;acat post |«
. : Control &’ Pharmacy | T ° R 2
Tewo, o o0 Services, .. Khyber :
LT Pakhtunkhwa, .
Peshawar
- ;T S
.sd-

" "Endst of even Nec ag& Date,

. SECRETA RY TO GOVT OF KHYBER PAKHTUNKHWA

HEALTH DEPAR'I'MENT

S mann
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C 1 PSICSKhyber Pakhtunkha o
g . ~ DiayNo_2.907 (w IEY

Khyber Pakhtunkhwa Peshawar.,

Date: Jk@ﬂ \\ D ~ =
To, S ' T
The Worthy Chief Secretariy, ' : - =) é Ll

Subject: - DEPARTMENTAL APPEAL FOR PROPER IMPLEMENTATION
OF APEX COURT JUDGMENT’S REPORTED IN 2022 SCMR
439 READ WITH LETTER DATED 14/02/2022 WHILE
PARTIALLY EXECUTING THE KHYBER PAKHT UNKHWA
SERVICE TRIBUNAL’S JUDGMENT DATED 06/12/2021 IN
ITS TRUE, LETTER & SPIRIT,
Respected Sir, ' ‘-

| In pursuance to the judgment announced by Honorable Service
Tribunal Khyber Pakhtunkhwa Peshawar vide dated 06/12/2021, on the
subject note above, the undersigned humbly submits as follow.

-7 1) That, the august Service Tribunal accepted Service Appeal
No.16578, in respect of undersigned and set aside the .
transfer order in its judgment passed vide dated 06. 12.2021.
(Copy of the judgment dated 06.12.2021 attached as
ANOXUT .o vvrirvrnrrinivneesarerserrerssomssssssoneomsmmsmmsooss veesnss “A7),

2) That, the Health Department issued an impugned notification
vide dated 22.08.2022, while partially executinjy the
judgment of august Service Tribunal.

{Copy of the notification vidz dated 22.08.2022
attached as Annexure............ eetsnenssaetnnttsnceernrananeans “B”),

3} That, the above impugned notification is violative of the
subject jidgment passed by Honorable Supreme Court of
Pakistan by not disclosing the designation & name of the
Competent Authority being an illusive & elusive term.

{Copy of the cited judgment ittached as Annexure. “C).
4} That, in tiis regard the Judicial Wing of the Establishment
Department has already issued crystal clear instructions
vide dated 14.02.2022, to comply with the judgment of the _
Apex Court in its true letter & spirit.(Copy of the letter vide
-~z dated 14.02.2022 attached as Annexure......... rasnes “D*}.

-+ Keeping in view entire of the above, your kind honor is hereby
requested to please review the impugned notification while executing the
Service Tribunal’s judgment and to rectify the same in light of Judgment
passed by Honorable Supreme Court of Pakistan reported in 2022 SCMR
read with lelter dated 14.02.2022, which has a binding effect on the all
state’s fimetionaries/ Judicial Authorities in term of Articles 189 & 190 of
Constitution of Islamic Republic of Pakistan.

o . . MANZOQR AHMAD,
o Provincial Drug Inspector (BS.-1 7,
~ District Peshawar. |
- Copy to:- - ;
Registrar Honoréble Service Tribunal Khyber Pakhtunkhwa Peshawar, .
_ ;'IIMNZOORgHDMAD, _ N
' Provincié;.l Drug Inspector (BS-17),.-~,




IMRECTOKA T B LRINERAL Unut Ly s ey :
- & PHARMACY-SERVICES '

. Alf communicaliun shnuld be addressee 1o lhe I.Iu'erlu: Leneral Orge Lunlrul gp f/imul ¢ Services
) : . DG Phone: v92-01-G722824 ¢ b No_ 1042-47_ :D(ﬂwatnuOU?z

_Email. directoratedcps@gmait.com © . % .Da\edlheF'eshawar‘ B 0.J D'l :

To ‘ ) _ R , .l :
‘1. Mr. Syed Muhammad Asad Halirni : e .

Chiel Dyug Inspector (BPS-19) T T :

Dara {smail Khan. E o L

. Mr. Tayyab Abbas . e : ' Lo

‘Chief Drug Inspector {BPS- 19)- L oo Lo

Abbottahad. - L L
-3, Mr. Manzoor Ahmad oL L e

Dirug Inspector (BPS-17) Ly - : R .

Dir Lower. ' . Do N
T4 Mr. Zia Ullah o - '"“--'9\-: a

~ Drug InachtDr{BPS 17} L '

"Bannu, . _ SRR

.z

Subject:  EXPLANATION

- N

Rr:f'crc‘:nce Government 'o-l-' l\hyber P'-lkhtunkhw'x }_—I.:sill:h _Dc:part!ﬂémt:_
Notlﬁcatlon No. S8OH-I1lI/ 7- 062/20"32[qug ln\,pen.tor] dated 22nd August, 2022 and this> :
Dlrt:cturatr. Endorsement No,917/DG, DCP / 2022 "dated 25 August, 2022 {copy T B

cncloaed} S , - : g R

;, Whrreas the Competent authonty 1%L1ccl your Ly ansfer order referrecd .|Inm-

in the comp iance of Services Tribunal Peahdwarjudgemcnt dated 06-12-2021 in BEK yioe. 8
dppvd]ND L6578/2020. . S N PaOu

!
s

Whereas you are.not ubcy the oacle: of the compt—tcn' L‘.Lul:ont) _md Notr

.arr w..l{dcpal ture report is not reached t.ww Directorate after the Ltpm, of 6% iy 12
months & 8 days}. time Period. |t tantamo anL your cilsolzrdncnce i, 1/4 ll{_f'.dld TR
taking compliance of order of the Government. . - o R

You are hereby called upon tu explain that . wlw ciuc:plm.m" Proe rm'luw“"
undcr E&D Rules 2011 are not initiated . .q;unt;t you !q-r not - Anling - li}\ulms It '
stipulated . period - after issuance of the notif"c.dnon No. SOH- ]IH?-“’{IH,_’iJ_’_JH)uv-'

l_nspecll:m'] dated 220 Aupust, 2022 and Dxru.mn:ue endarsement Mo 917 -Dl., (B8 i"~‘

:

.-..-.,.f-'n.-..‘.r,..‘-n_

2029 cl:aLeci'QSL“ 'ﬁ.uglls[, 2022, - Q{\ M
Do . ",. DIRE:CTOR (JENERA ,
C . : - . . .. Drug Conu ol & Pharmacy EI'\{IGES ;
- . S Khyber Pakhtunkhwa F'eshawar S
1. Dmu icL Account Oliu £r, Peahqwar l(o]‘ml D.1.Khan, Abboltabad, l‘Jir’ Lowgr # -
annu. ' M
2, Bection Officer (H-H1) Govi, of KP Pes |1r|.wu|‘ Health T?rp.nlmcnt with relerence Lo ;
Heglth Depariment lr-m,r Nuo., SOH- IIi/? '71.;.1/‘10 Ay Dpspecrory doted 2o E
Au"usl 2022, . . S 1
) ]
1 ‘ '.g.‘:- ;.: E,
g %

n
N
ST ;

[


mailto:ciirecioratedcps@gmail.cQm

“ ﬁescu!: Q;:rzi Faez 1sa and Amih-mi-i)iﬁ Khan, JJ
C‘(‘fl{(j\’.{l\'lC’_E OF SINDH and bthers---l"ctitioncrsl
. Versuy - ; o R

022§ ¢ MRA3Y, |

-

i prente Court ol Pakistun)]. . .o t
[ " : '

jSHM-lZ.‘tD} HUSSAIN TALPUR--Respondeny .~ - oo

. Civil Petitign No. 407-K of 2019, decideq on 30th December, 2021, N s

, Cooperative Societies---.‘\ppointmen[, legality oi---Spzcial Auditor

" The respondent was pre-selected and appointed by ths: Secretary, Cooperative §
} dune.wilhm‘t making him take any test and/or interview -

" competent authority, without disclasing the desi
. also did not disclose that

R

LAgainst the judgmeni dated 15.03.2019 passed by’the Sindh Service Tribunat at Karachi in

Service Ap}?v_&al No. 815/2017) T :
() Sindh inil Servants {(Appointment, IPromoti-uq_ imd'-'l‘ransfer)-v Rufes, 1974 A . ,
---R, 4{])-}I-Sindh Public Service Commission (Ff'mctipns) Rules, 1'990, R, 3(1)(i)---Special Audilar,
: was required o be selected by the .
Provincisl Public Service Commission {"the Comn_iission')u--Spe'cial Auditor was a grade |7 post and .
the Secretary, ‘Cooperative Societies was not authorized (o either select o 4ppint a person in Crady
i7. . ' - . o -

i, . ’ .
Perlsal of (he original file and documents pertaining
sSpecial Ay ditor, Cooperative Societies showed only
applied (or the position
tand interview, the resulls of such test and
af the’applicants in the order. of merit - the merit s,
ocieties and this wus

interview, apd culminating in a seriatim listing

1 by . . .
The’Secretary issued the notification appointiag the respondent by using the ubiquitous term

gnation and name of the competent autharity. Secretary

at he himself was the competent authority in respect of appointments.to a Grade
16 position! To enable himseif to appoint the .respondent,

- the respondent went unnoticed the Secretary did not mentia ull nd

-seleet or appoing a person in Grade 17, |,
- the Secretary had  acied ilegulty. Resp

.- Appaintjent---Use - of the _term
- Memorandums, Anstructions, letters and
-1 . ‘. . .

tampetent. authority' by without disclosin

- those commining 1hem,
« 5

" power. Mereg|

ul'G -

§ utlerly meaningless, Nuot-disclosure serves 1o
- ubluscate and enables illegalities (o be committed, ' - : ”n‘;‘
. /‘ ,"kF‘:
- . ; K 'E
. o ::\’-.H‘pjbll,“!)sd\!-f}.f\
: i -
| .
: RIS
!' > o f'|__
: ¢ - -
. - "l .
| ;

n the full ndme af.the respondent in (he
! ' '
Spcc‘ial Auditor was required to be selecied by -the Pravin

ciat Public Service Commission ("the
Commission'y; Special Auditor was 4 Grade 17 post and the §

| ecretary . was not authorized (v citlier
1 selecting and appoiating the respondent uy Special Auditor

ondent was not selecied by the ‘Cammission U e was
appointed ag Speciat Auditor, and, it would not make g dilference even ifi1 be accepred that the pust of

Special 'Auqitor_ was in Grade - 16 because selection to Grade 16 postsiwas also lo be done: by (he -

: t as Special ‘Auditor was patently illegal. : :
(b) Civil sgrivi_ce;~,- : : ' - . - ' ' I

"t_:om]a::l_e_i'i_t':_:'authnrity" in. notiticalions, orders, ollice .
olher _comnxunicalions---Depre:culcd-u-Using he  term .
| E such person's designation and name s against public
policy und also against the:public interest since it facHitales illegalities ro be comeitied ang protécty

tis an individual whe holds a .pacticul

Y mentioning the tompeient authority without discmsing the de:

signation and name ol the
person who js supposed 1a be (he tompetent authority |

to the appointment of 'the respondent us
the. relevant notification appointing the - -

. respondent; there is‘nathing therein. regarding the number of p'r;}snr;s who had

i of Special Auditor, how many had participated in the tes

the Secremry_illegaily downgraded the ™, [
» 10"€nsure that the nexus between him and-

ar position and by virtue ol sueh. position: exerciyes
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- . hot have appointed the respondent, but he did not disclose hi§ connccllkoh wed re#ilian conflict, and

T - id nat obtain permission (o appoinit the' respondeiit, He ‘submits that the respondent was appointed .
) nulit_‘lcalian'dated 10 May 2013 ('the Nolification'} as Special Auditor and this was done’ by

- iuﬁncen_ling the identities and (he cennec . To appreciale

tion between tiuj: Secretary aud the rcsfmndent
‘.-‘;is conh:?tinn the Notification appointing. (he rexpondent is reproduced Rereurider
COOPER@\TION DEPARTMENT GOV

ERNMENT OF SINDH =~ o fﬁ‘ B
Karaclijdafedthe]01I1Mﬂy-,2QI3 S L B

NO'l‘IFlC;}\_TION BRI 2

[T - e
TN {
L) - ’

.
1

N.0O: 5.0, (C-1In “112/2013. On the Tecommendation qfihé Deparimental Selection Commitiee
and with the approval of the compeient authority, Mr, Shahzad Hussain son of Ghulam Rasoyl
Is hereby appointed as Special Auditor,. C{ipptrativc!Socicties in _Cooperalion Department,
i.e, Rs, £0000-800-34000 on regular basis with immediate effect, AP
On his apbointmcnt lie is posted asg Speci-a‘l Auditor, Cooperative-Sceieties Ryderabad agains .'
© Anexisting vacancy with immediate effect. = 8 R '
SECRETARY.TO THE GOVERNMENT OF SIgpiq- :
The' lewrned AAG says “that -the Notification "refers to ‘Shahs
respondeny's name (or complete name) was ‘Mir Shahzad Hussain Talpur'
under which he ha

d filed the appeal before the Tribunal. He further submi
was the -designated Lompetent authority |

Tty in respect of making appointments to grade 16 positions pug .-
the Notification did nog disclose thi [

signature, ptructuring the Notificati
the competent authority,
. }

v Y
ad Hussain', however, (he :
» Which was atso the name -

on in this 'manr_ier,

and by concealing the designaliop_aud name ur‘:,-- b
enabled the Secretary 1o illega I

lly appoint the respondent,

_ : .qpol'ride:'nt was dismissed from’service on' 10 Fchru_iu'y :
2014 and the respondenit betatedly fileq departmenial appeat op 2 Novéraber 2017, Theretore, s
eyond the prescribed thirty days periad the
it on this Bround alone, However;

ince the
Tribunal should have
“Lhe " belaled filing ol (he

the respandeat, from
service as a void order and that suc

Submits that the ordes dismissing the respondent frow
and could ot he calegorised a i

since in an‘identical ¢;
the learned. AAG 5ays w

5 . referred case was in respect of lower yrwde
employees who were not required 10 be selected by the i : - .

3. The learned M.
judgment, He ‘stages that
- that they were living ar

nientioned jn the adverti
because pf any alleged i

sénts (he respondent und supporis the ipugned -
cretary ‘were -not bro[ht:rs and it was a cninchlcnw’_l’f
mits thal the respondent met the requisite crilerig’

i
erative Department and he could not 'I:u:_pcu;lli'ﬁqg o

: t;par:lmcnt in appmfmnlgl the ‘res:[.zpl}}iy_u,__l >\ e
6. We have heard the learned counsel ang with . their assistance also examined the documents vn
record, Wi ! '

er dated 20 December 2021) 1 produce 1he original * §

how he came w Be -
nd the learned counsel
ain only the Naitification appointing the. respondent, -I:héi:_ri;'ni.ll/hi.nlg
therein reggrding (he number of: persons wha had applied for the posiiion of Special Aldiiar, how
hiany had participated. in the lest and interview, he results of such test and interview, and culminating’
In a seriatim listing of the applicants in the order of me'it . the merit bist, 11 is clear thal the_respondent L
WVas pre-selgcied and appointeq’ by the Secretary and this was done without' making. him akeuny test. -
- and/or interview, : e o A

lor the tespondent and com

“the responden by using
and ‘name of the compeienl

(7. The Secreiary issued the Natificatiog c'la!'c'cl-'lﬂ'May 2013 appoinjing
the ubiquilous term competent authority, withaut disclosing ihe designaticn
W't te

13-5ep-22, 11 A

I




~

N

“

: T L e Jy,—-ﬁ'”-ﬁ‘<"
+ authority. The Secretary also did not djsclose that ke himself was the cohﬁwtf}

at authority in }cglnuct of
. ¢+ poiniments (o a grade 16 position. To enable himself 1o appuint‘thc‘-l’cspund;nt,_ the Sgevelary
iﬁcgally downgraded the position of Special Auditor from gradé 17 to grade .1 6. And, (0 ensure (thal (he

© Hexus between him and the respondent went unnnticed the Secretary did not mention the full name or
* respondent in the Notification and left out the names shired between them

8.. Thelrespondent w

as terminated from serviee vide notification dated 10
reproduced hereunder: o R

February 2014, which is

o sy
- COOPERATION DEPARTMENT GOVERNMENT O 31};113}1 | | AR B
Karachi dated the 10t February, 2014, o o ' P
. NoOTIFICATION .o . e DN
No?. SO(C-[I)I(.16JK2008 With the approval .of the competent authority -the services of M
Shahzad Russain, Special A

. appointment to the various posts shitl be gs Follows: - -
' ! S.No. .| Posts ' ] Appointing Authority
16, . | Posts sanctioned in Basic Scale-16 . Secretary concerned, |
T g :

uditer Cooperative- Sacieties (BS-16) Fyderabad are hf:rc_by '
terminated with immediate effect on the grounds that the post of Specizl Auditor Cooperau\fc
Socigties (BS-16) is to be filled through Sindh Public Service Comumission and the above said

postihas not taken from the purview of Sindh Public Service Cmmrrﬁssiqn at the time of
- appeintment of Mr. Shahzad Hussaip by the Competent Authority i.e. Chief Minister S/inglh.
. (ALI AHMED LUND) Lo L

and 1hat the Secretary was
nee the selection and rhe

Y. To determine whether a Specisl Auditor could be scle
whether the-person selecied could be appoinled by, the Secretary we need 16 consj
Liw @ tules. The Sindh Civil Sefvan Act, 19733 }'go\'*crqs the appoinimeni of |

Pakistan in connection wilh the affaics of e Pfqvihce‘ al Sindh',
Act, 1973 states, (hay: ' '
!

der the applicahhi
Ause in the service ul'
% Section 5 of the Sindh Civil Servants

‘ B
i
1

ice or a civit post in connection with.the uiluirs
bed manner by Government oy by

3. Appoin:m-cnl-s.---A

Ppointments to a civil sery
of the Provinge sha}

I be made in. the preseri 4 persun
Authorised by it in that behalf,5

Rulg¢ 4 of the Appaintment Rules,$ mude pursuant 1 the Singl Civil Servanis Aet,- 1973,

preseribes, that: )

4‘:(1) The authoritjes competent to make

10, The Sindh Public Service Cammissian Act.;l';fBQ?
Service Com_missio_n. The funciions ol the Comnission

was enacted to estublish the Sipdh P
whereof, is reproduced hereunder:

ubliv
are slipulated in section 7,-lhe relev

. 4
7. Functions of the Commission,---The functions of the Commission shatl be

16 canduct tests and examinmions lor rec

") ruitment for initial appoiniment (c ~:
(a) spch posts connected with the affuirs

Pursuant 16 the Sindh Publie Service Comnission ACt,
Commission (Funcliuns) Rules, 19908 were enacted, ruli:

of the Province of Sindh; o n
1989 the Sindh Public Service
301 whereof stipulates, that:

- 15:Sep2, 111

g .

- Mir a‘nfl/'lal[gﬂr.- .

cled by the Ceoperative Deparinent and |

url pertion -

s




. Fribunal could ¢

- Weaningiess. Non-diselosyra serves
“the Secratary. w

* tuthority, in

"designalion and

.ind everyone elge paid

so nﬂer.cunducting requisite rests. A Special Auclitor was required w be
selecu:c_l by the Commission, The respondent was:nofise
as SpecialliAuditor. And, it would nat make a di)

Auditor Was'in grade 16 because selection fo grag

Terence even if it be aceepted that the
e 16 posts is also to be dane by the Co

mmission, |
a grade 17 post and :the Secrera

TY Was nol autharized 10 o
as Speciat Auditwr the
2, that the Secretary could have

cting the requisite deparimental
S, but this too was not done, * ' a

13. The appointment of the re
Mukesh Kumar Kargj

Spondent as Spscial Aqditor was patently ilrlégnl. The fe
selection of the ca

a concedes (hat appointment to. the post of Special Auditar was ta be )

ndidate by (he Cammission. In lhese circumstances ir is not understandable how the
alegorise the respondent's termination order to be a voidl order. The Tribunal
overlooked the refevant Jayws (mentioned above) and tisregarded the statutory period within which the

deparrmeut_al appeal had to be filed by the respondent. The Tribunal's impugned judgment s clearly
hot sustainabie and has to he set aside. : ' o '

nide ailer

ned 10 abserve thar the Secretary in concealing-his designation
¢ was’the competent authority,
le Notification which shietde
ch alsp concealed his connection with the respondent,
15, Wh}:never the Constitution BrRts power to ‘dn: individual it mentions

: designalion, for instance the President, the Prime Minister, the .Chicl"Juslice. ke Governor, et cetery
The same also hoids rrue with regard to Federal und provineial jaws, including the zited Jaws.and w ihe

sOVErnments' rules of business. It js an individual who holds a particular pasitior: and by wilue al*sucl

position e {ereises. pawer. Merely mentioning  {he: competent authority  withauw

designation; ad name of |he person wha is supposed’ 10 be the competent aul

0 obluscate and anabjles illegalities 10 be commi)
appoint the respondent b ‘

and name, angd hy

d himself in the anonymeo

1

disclusing ‘the

13 not authorized 1 .
competent qurhority cioak. We are not at alt persuadeg by the contention of (he rfespandent's counse]
that the fespondem should not be penalized for the. illegaliries commitied by (he
respondent was illegatly selected and appointed by_:thr: Sc_cretary and his
sustainable for s such 5 minor transgression that it could be condoned,

ut managed (o do so0 by Joining the

16. We [nay also observe

legal matters is
unnecessarily " consyg

avoid. disputes,

hat the use of'-'vugut: and imprepise language, - syely a8, the JI.‘.OII'II)IJIL‘III
AN anathema and ofientimes ‘resulls in avoidabje disputes,* which
e time and public resourees.: The' yse of accurate and precise languape lyelps
Using the ‘ferm the competent auchorily but without disclosing such perso's
name is againsy public policy angd also againsr the public j
llegalities (6 be cammiy ' [ ' ing tfiem, Every lunctioniicy of i

overament,
».82rves’the peaple, of b

wkislan; pasitions of oy

citl and altowed apd the

Cre ixuneed w pul @stop
Isive and, elusive -lerm - e compelent authority without disclosure of (he

: ) fare, (he povernments of Sindh (petitioner No.
Bulochistau,;l{hyhcr Pakhmn!chw_!a, Punjab, the Government af Pakistan, Repistrais of the Supreme,
Court and all High Courts, and through th%chislm;s of-the High Courty gl Diistri

' I B i '

'
i

3

43

arned M.

-
A

i€ persoa's positiany -

oty is witerly
ted. {n this cise-

Alerest sinse it facilitates

et and Sessions -

li.—Srsl»I.’. Il';-l-l Rt
[ .

. —
. <3 (1} The Commissian shall, subject o other provisions.of these tules, conduct lests {oy tnitzal - -
recruitment o- - ' ' — S
~t . ‘. L _ _— . . ' o N .
Y. ()i civil posis connected with (he ulfaics of the Province in bas:¢ pay scale’ 11 w0 22 exeept

s . : those specified in the Schedule; ‘ S N
2L The abovementioned laws stipulate tha g respect of higher grades it is the Commission which -
selects candidates,’and does '

1§:cted by the Comrnissiog yet he was appointed -
post OfSpeciul,:. )

ither seleel gp ~o”

83 :
‘succeeded in appoiating the rcspondegi.dl’ﬁu'_
us cloak. of the cofipien -

department. The oo f
seleclilm.-"uppuinln_mil is aut-

- AP - | = 01, e
= BEERAER AN X




L COULLS, are irequired to jssue re
a-\_'mhguvcrslun&nt and  statuto
: .ﬁ‘-ﬁ;murandqlus, instruetions,
“Ingme of thi,
i will!

ensure that such

Secretary, Establishment Division,

<o the head' of the Isiamabad Capital Territory,

who are directed 1o ise Juisi i

gozetles or ask the ¢

consideration in chamb
- %

- MWA/P-3/3C

oncerned government to do o,
er by or before | March 2022,

It v

i ! R
i R
. .

i : .

N N \

UR?

ap——" ID :

-55

quisite orders/directions. that they and \{Heir Tespaclive funnﬁﬁs,
ry organizations whenever .ssuing notifications, ordets ®oflice
leyters and other communicationst

person issuing the same to ensyre that it ig by on
person remains hccou;;table_.,
Government of:Pakistan,

S must disclose the designation. and (he
e'who is legally authurizg:d to .o, 50, un{L_ IR
Copiesof this judgraent be seri( ju- the " °

10 the Chief Szcretaries of the provinces,

_llegiSLrars ‘of the Sgprcmc;@qp;.t ._an_d,;ﬂl High CQurré '
Sue requisite orders/ directions. and to pub

lish the sane.in their respeclive
. Compliance report He’ submitted lar aur
‘Appeal alloved,

. ‘Appeal allowed.

-

R
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i

1
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CINILT L MllANRAIAI AL & ay

v ,Coum“ mm*rr.n.

Supreme Courl of Pnkml.m i is Judgment dated 30,12 2007 g
90"] arising oul- ofC P Na. 407-K ol 2019 _has p

?pc:anve part whereo! is u,pruduuu as ,.nd-.r ~

!
2
3
4 All the Cnmmmmnmh, Khyber Pakhturkhwa.
5‘ .
6
7

- High Court’s ali District and Sessions Louus Aare re

Tunctivnaries, semiguvernments . pad -sl:ilulury

. designation and the name ol i1he

GOVFRNMFNT OF KITYBER PAKIITL INI\IIIW
ESTABLISHMENT DEPARTMENT . . -
(JUDICIAL WING)

T hc Snnmr Mcmher Board of Reven ue, oL
The Additional Chier Seeretary, P&D Departnient. -
All Seeretaries. to the Governmenmt ol iChyber Pakivtaakhwa.:

The Secretary, KP Public Serviece C umnu“lon Feshuvenr” -1
All leads of Attached l)L[m tments/ Autonomaus Bodics.in K.
All the Deputy Cummmmners. l\lnyhu' Pukihtunlchwa, ".

3= ey (2 ﬁ-".

N SO(Lit-DE&AD/ - 17202y <

T Duted; Peshawar, Ueld02.2t32 -

Ub}:.ct - JUDGMENT AS TO DISCLOSURE OF DESIGNATION & "-!AMIH)F

-

K

CIHE__ SCOMPETENT  AUTHORITY®  WillLE . ISSUING

NOTIFICATIONS,  ORDERS., _ OFFICE . PAEMORANDUNS,

ANSTRUCTIONS, LETIERS AND_OTIER COMMUMICATIONS

N (,.

b any directed 10 rclcl W llu. subject ciled above and (- siate (hal lln‘ Jlontbic

“l or the reasons mcn(funcd above, 1his.petirion is converied. inlg an appml .

and allowed and 1w impugned judgmen of the Tribunal is se1 aside. We

are also convineed thal there is o nuud 10 pul a Slop lu Illl‘ use ol the
/ -

- illusive and. clu-.n-t. Ivrm - the: ..umpe!mu mm‘mnns withoul tlmlnsurr

ol the competent .mlhunly 5 dun;‘n..nan and

governments  of Sindh  {pelitioner Nu. 01y Baluchistan,” Khyher

Pakhtonkhwa,  Punjab, the ‘Government. of *Pakisian, Regisicars of 1hu

Supreme Court and all High Courts, and through the, Registars of l}u

Juirad 1o jssue
requmfe orders/  dicections. m..: !hey and -

1

(heir - respective -
org; mu.mum
whenever  issuing nutifivatiens, _prders, .. olfice

instructions, letters " and 'ullu.-r ommunicitions must uiselose the

Derson ixsuing the same fu cusure

R TPOY r

name.. Therefore, (he'

assed il '.hE_ Con No. 62-K \II'I '

assed certam oiders! iven direclion, the

nwmm'.mdums,;_ .




] . “be sent to the Secretary, Esi;

“in -[he sa:d .ludgmenl n leter & sp

2. . T - - R
ho-is- lcg :lly -mthnuzed to do sp
atspuch person rcm'um

-+ that- |t is by ouc W

. :md which will
. -Ensure th able, Copm ol this Judgmeny

dbhshmenl Dmsmn Gc vemant of Pakist:
g {0 the Cluef.Secremries of the P

dCLOulIl

an,

mwnces lo.the head of liu: Islamabud

) Captla[ Territory, chlslraas of the Sup:eme Courl ard’ ﬂal ngh Courts

-'who are direcied to-issue tequisite arders/ directions znd io publish the- "~

' ame in their respective g.lzeltes or ask the concerned government (g do -

- .50, Cmnphance report be suhmllu.d for our conude‘rauo:} in clismber by or
i Tbefare ) M'nch 2022

,;:f You are lhcn_imc

lequcqlcd lo l:()mp[y with the Urtl\_ﬁ/ dueuums couls nnui

it i future, o s
S v |
t ' . - ’ !

Um/ S rr‘rm ¥, {Juw wuf
!\hybw A u/xh.'fml..fnm
J:ndql nl cven No. L’L D'm, - L ' :

Co |1y furw.lrdcd !ur'mlm m.tlmn o lhu'
Al

: Registrar, Suprewe ¢ owt of Pakisia at Islanutby, R I
i2 Deputy Registrar, Supre;

. -No C.A6-K or 202 arising oul of No, € 407-K o) 2019 ditied 26.001.2022.
3. Manager, Priating Press Peshawar for ssuing it in he ollicial gazeire
- Al Additional Sccretaries/ Depuy Searelnrlu n leablnshun:nl &
" PS 10 Chief Secretury, Kh bcl P'l!\lu-.mkhw..
AH Section Officers/ £ :
S0 Secn:mry Lsmhlusluncnt Depx:
. S 10 Speciat Secretary (Esu), Establishient Do
PA 10 Addiliana) Secretury, {Judicialy, Establishy
PA 10 Deputy Su.n:lnry {Ju:hu.llj L‘slahllslum.

_\-[ :

e Cour of- P:ILISLIII M.R. Kayam Rmd l\umth wuh relurunm to li qur %

of i\ll)’[‘ll.l’ I’1LImu1Lhw a,
A.dmnmu.mun thp.lnmml,_--\

R e A

dministration Dn.p.u'umm

partment, Khyber Pakhluukl{wn
nent Dcpmmem '
it Depnnmem

'._--\cno""
—e

“Master Fife.
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PESHAWAR HIGH COURT, PESHAWAR.

g \GH
FOR.M liA“ , ._ N Q \'\ :
| -FORM OF ORUER SHEET, -
.~ { Sesiel Naof Date of 6rder ‘Order or other pmc-wdings with Signature ofjud ze '
-|rorder or or Proceeding | of Partiss or counsel where fecessacy . o
praceeding ) ) - :
. 3 3 73
1 “ W.P.No.3508-P2022. s
28.09.2022.

ese

S._M_ATTIQUE SHAH::  Thiough instani. wiit -

petiticn,

wilﬁ the

" . An appropriate wrle may kindly

“of - law, - fitegal, * - unfawru,

Hght of the judgments cited as 2022

Government) dafined under -Articta

. accordance  with  faw while ]

2,

from _ nidtification - No.SOH-Iif7-232/2022(Drug
Inspecior), issued by respondent Mo.4 bein_g‘ihl-"_"" :

violation of lﬁé judgment af: the augt@s"t Ape; ..

(Yo take a legal effoct; * . _ P

z Mr.Noor  Muhammad . Khattak,
Advocate for the.palitioners.

=oso K {

+

‘petitioners have approacned to this court

following prayer.-.

-be ‘Issued to declare. the {mpugned j:~
notification vide dated 22.08.2022 to °

the extent of the term “Conmtpatent
Autherity”, as Inoffective upon the
‘tights of petitioners, without mandata

mnconstitutional, impracticabie,
Invalid, vold ab initlo and ulirg vires in

SCMR 439 narrated under ths roof of )
-grounds.” . . '

2. . " Further, a wiit- of mandamus-
‘may also be kindly Issued diracting, =+
the fespondents Na.1, 2, 3, (Provincial -

128 of the Constitution of Istamic
Rapub{!c of Pakistan to act strictly In

communicating the respondent No,05. 7
o keep  him bound  for ’
notifylng/publishing  the orders/ . -
directions contained In the Judament .
clted 2s 2022 SCMR 439 under properi -
Authority in the officlal Gaietle under'
Sectlon 20-A of Goneraf Cla:.rses-’Al-’r‘i "
R

14
i

in essence, the pstitioners are aggrieved

ATTESTER), . - &
EXAMINER -/
Peshawar High oyrf

N




e im v e e e —— e b e

Cou;'t rendel‘ed ln Provlnma of Smdh and orhers
Vs, S'hahzad Hussain Tafpur, repo:ted as ,{f022 .
. SCMR 439). |
33, " Heard 'Rle'cord paiused,

q, Perusal of the ibid - nmifc.auon wouid

- railact that the sald notification: has been 1ssued o

pursuanl tu tha judgm=nt ui the Khyber

‘Pakmunkhwa Serwces Trib unal dated 06.12.2021 :
in Semre Appeal No. 16578.-‘20"0 Faor” ready"

refarenca. :he said notification is reproduced

below:- - )

L

NOTIFICATION . - “ CoaN

SOHIT-26212022(ug Inspector) : In.sompliance of the Servics

Imrnﬁdlale uﬁm,t.

S| Nums oi' Officens | From 7o ) Ramasky -
:lo. & Desipnation

Syed Mussammes | Chlol  Frarmadsl | GHal Do Agahsl tha
Asad Hallinl Chiat | {BP-13), KOA, Kghat | Inspector, (BS- -@tpusl

DmllllpBFlDI‘BS- o 19), ¢ Disiict 44 -
18 Ll : B.1. Khan

12 | Teyyah ~ Abbaz | Chlaf ~ Phammadiet | Ehal " Drg [ Aganst tha

Chlst Onug } (83-19)  Servias | lnspaciar (BS- | vacant post
. lnspac'arﬂs-m *| Hospltal, Peshewar 1 18),  Glgtrict :
C - Abbotiaba i

b

37 1 Agin i Hn;Smhtl Alisady under sepol lo DG, DEBPS on ool ol
Dng  Lupeciar Disciplinary procea ilng under E&D Ry, 2011
(85-14) :

4 |Adl Hussaln | Senlor  Pharmacist Drug ~ Anslyst | Agalnal the
Analyst BS-18 {65-18),  Sevices | (85-16), Onyg | vacanl post
T -| Hospial, Pashawad | Testiny D
) Laborztary
N I LIMY
Pashavar

S| Manzooe :Ahmd; Drug Wispecar (E6- | Brug Lispicior Agel e
Dag Inspasioe BS- | 17) Districl Pashawar ’[jas-m Disksict | vacent past
11 kr Lowger

6. [2Za Ulh Dng [Dnyg Inspocior - {E5- | Brug Ispectar Agalns!  the
Inspaclor 85-17 17} Distict Dir Lawar | (BS-17) District \f@l:lﬂl]llusl

. . Bapnu
7 | Muhammaa Alieagy undar upo:t {2 DG, DCAPS on accounl of
Shoal' Khen Dnug Dluclpmafyprncsacﬂng unde; EALH Ralag, 2011 ': e

Ing B3-37 .

I 8, | Shahzada Mustafy’ Wa.lllnqhtpnsdm at Druth:pkctot Agalnst  Lhe

Aower. - Drug Dlrectorets of Drug § {BS-17; Dl bict vacant post .
: InspeclarBS-ﬂ Conlil & Phamicy | Karak - o
i Sarvices,  Khylsr ..

Pahtunihwa,

" | Peshawar

s -Sﬂ',—-—\-

T ATTESTED
EXAMIpH
. Pealmwar lgﬁ‘ourl s

s|-
Tribunal, Peshawar judgment dated 0,12, 2021 1n Service Appeal no,
. 165?812020 and consequent upon (he approval. ol competen|
| autherily, the posiingilransfer orders of the fof! iowing Chief Drug
Inspector/Diug- lnspﬁczom!Dmg Anulyst ks boreby made wilh

?
i

=y




ko

D] ! N -

same is based upon the judgment of the Service

. the petitioners tﬁrough instant writ petition under ."
‘ I_ . the gujse ;Jf the ibid judgm_éfnt of the augu,;«at Apex
. (.jburt,'seek setting aside of the said aotification - -
. _being vioialivé_ of the'ihid judgment nlf Iﬂja august

: ApexCauﬂ.'-- S I

- 1973, _wi*:ich_ are :_Indeed. amenalg ta lhé

e - ——. e e ety hle v oA Sl oo o

' jurisdiction o, the Khyber Pakhtunkhwa Service

" Secretary’ and others (1997 SCMR 169),: 1 -

»- Seceatary to CiovL. of Khyber. -
Palhtunkhwa Health Dipartment. -

_ltid notification clearly reflacts that the

Tribunal dated 06.12.2021 :passec In Service *

ApbealgN(}JES?BﬁD:’.ﬂ of the-patitioners, (n fact

3

... The matter of the irnp.ulgnned ‘hotification
ravolves 'nraf!nd the posting/ .lran:;fers:‘pfd'. the *;
peliltionlerls: wﬁk';h sql.'la;rely falls ;.vi(hm the terms
aﬁd; cnnd‘ilion of the sepvicz of the pa‘tillonerls

. . - g ) - i
provided by Chapter II.of the Civil Servants Agt, h

hTribuna:I provl_;i,ed by section 4 of tt.lia Sewica‘ .
Tribunat Act, 1974, I'The-; jlurisd_ictinn-‘pf' llhlls court lp .
such Ena!@er; }s explli:ltl_y ' bared ‘under th'é kN
provisio:ns ‘of. A.r'ticlé . 212 t2} q.f. the l;:énsutuﬂon.' S h

Miss Rukhsana ljaz Vs, Secrelary, Educ'algon,,i.__
L . “ . . I
Punjab & others (1997 SCMR 187), Ayyazr |

‘Anjum Vs, ‘.G:ovt: of Punjab, .H'ousfng &

Physical  Planning Departmeni througf! -

Rafiqua Aﬁr._n',ad Chaudhry. Vs." Ahinad Nawaz: '

S e
LAY

Malik & othars (1997 SCMR 170), Secretary '

Education NWFP, Peshawar and 2-others Vs.l_'. '

EXAMIN L e
peshawar Hig urt o
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- condoned,

. disputas, which ; _
" eonsume Ume and public fesources’ ™

'In_ludlng the cifed Iaws aud fo the -

-gavernments’ rules of busisiess. It fs '

a0 Individual who holds @ partfcular

- position- and by wvirtua, of such

position exercises power, Morely

mentioning the competent authority * - :

without' disclosing the designition

and ‘name of the person who s
Supposed to ba (he compotent

authority Is utterly meaninglass. Non. -

-disclosure saerves to -obfuscate and

nnables ilfegalitley to be: committad.

n this case the Secretary was not- .
" authorized to appoint the respondant

hut managed to.do so by donning the

. competant authorliy cloak. We are not
Tt el persuaded.by the contention of -

the respondent's counsof that ‘the
respondent should not he penalized
‘for the illegalities cnmmltfa'd by the

f_ﬂagaﬂy_se!qcted and appointed by
the .Secretary and his
welection/appointment© |5 tiot

" #ustalngble nor s it such @& minor

iranspression that it ecould  bo

Lo

- T

© 16, . We.may also. observe that the
" use of vague and Impraciss fanguage,
+ -sucn as, the compatent authorlty, In
- logal ‘matters is an anathdma and

oftentimes results In  &voldable

‘The;use of accurate and  precise
ianguage heips avald disputes. Using
the ferm the competent atithority but

- ..department.  The respondant .was -

unnecessarily -

without ' disclosing such *person's '

designation and name Js against

. public pollcy and also -against ‘the'

bublic' Interest. slnce It facllitates

N

 Mlegallties o be committed apd .° -

protects those committing them. .

Lvery functionary of the government,

. &@ndevaryone , elsy paid.out of the - -
..~ publlc. exchaquer, .serves tho people. .
" of Pakistan; positions of trust cannot

He misused to appoint ana's own or

S to lilegally exercise power.

77. . For the raasons montlaped’

" “-above, this ‘petition Is Eonverted into -

an gappeal and allowed - and the

Ampugned judgment of the Tribunal is

sat aslde. Wo are also convinced that ..

there.Is a need to pul a stop (o the

use pf the Hiusive and elusive term -

theé .competent authorlty  without -
competent -

discfosure . of . tha

authority's desigration and . pame. -

Therefore, the governiments of Singh
{petitloner Na, - 1), Balochistan,

' Ihybier Pakhtinkhwa, Piinjab, the

- LY .
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. and; spirit, ;- Y : §

'Sfithe Supreme Court and alf High
. Courts, and through the Registrars ot
+the High Courts all .Dlstrict and
Sessions courts, e required (o
- is3ue requisity orders/directions that
ey, and thelr respactive .
. “-functlonarles, semi-government .and .
© Slatutary  organizations whenever '
" Issuing notfications, ordurs, office :
. (remorandums,.. Instriictions, letters
"and other commurications . must
. disclose the designation and the
aame of the person Issuing the same
0 ‘ensure that It Is by one who Is
{egally authorized to do so, and which -
- will ensure that such persan remains -
actauntable. Coples of thls judgment .
he’ sent to the ! Sacretary,
-', Establishment Division, ‘Government
- Of Pakistan, to the Chief Secretarles : .
* of‘the provinces, to'the head of tha .
" Islamabad Capital .~ Territory,”
., Reglstrars of the Supreme Court and
. -all High Courts who ere directed fo
{ssue requisite orders! directions and '
" to. publish the same in thair
. . respactive garettes or ask the '
' cosrcernad gavernment to do so. '
" Campliance report be submitted for .
- .our consideration in chamber by or
“hefore 1 March 2022.” S b

- Bgvemmam of Fakistan, ﬁeg.'strars

-

.

T

'f’u;sga-nf.to the above '_judgme;'n of Ilhe '
-'august ;ﬂ_;pé;r “Court the werthy Chief -Secretlary.'
Govemm:én:t'_'_ of Khyber F’al-%hlunkﬁyva' has [ssued
a nofifcation No.SO(Lit-1)ESADI-1/2020 dated
14,02.2022 \;fi;ie which cgl_lnbliance of the. iid
Judgmént’ wés']'sought in letler a.nc!-_,sﬁu{rit In future .

.

" However; dug to the reasons bast known t the’

respondents’ &t the time " of issuance of the

b Lo : ,
- impugnel nofification the ibid. judgment .of the .-
[ -

.

 august Apex,Court was not ‘comipliad with in latter "

b T

4

. "Unde[ the provisions of Article: 189 of the™ .

-Constitution thie decislons of the Supreme Count

“are binding on all. other courts. For ready

Lok L
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referenre the same is reprndnced below -
2 "A‘ny dec!stan of the Supreme Cour! '

" shsll,y to the extent that It decides -4 -
“question of law which Is hased upon or °
" enunciates-a principie of law, I3 ba‘ndmg
on. aﬂ other courts in Pafc!s:an.

4./ f-~

leen lhat the demsmns of the Supreme '
-.Court are bmdtng upon all the stakeholders and; |

- as earlier Eijs'cussad the Governmant of Khyber

Pakhtur_;kh{.'\ra has already issued a.motification™ -

) .qua theé',cumplianca of the ‘ibid judgméﬂl‘ of the

Ct

august ;Ap'uxjc.‘o,urt in letter.and; spirit, howevgr,'

mere.non-compiiance of the ibid -juagrhen"( of the

august Apax C'éu_ﬂ would not confer jurisdiction. -

.upon this court in a. matter which .is- squarely .
. , o s .

.. -arising ‘out of the terms and; gun&iliﬁns of the -’

" senvice:- o_'_f"_ag-'civil sawanLv--_Undeniably thle"‘".

- 'dacisiohs of thel"august Apex C(.:ILil't are binding on -
each and auery organ of the state by virtua of the
prowsmns of . Articles 189 and; 180 of the -

Constltutlnn. lt is well seﬂled that a quesﬂon nf
~law, pmnuunced ar declarpd by dugust Apex
Court in lérlmsl. of Asticle 189 of the Constitution

' has hinding ;_‘-éffect on al fuicticnaries bath

e;xscutive- ariﬂ;- thel"judlclhl 'éuthori*iés The

3

T supermr'cour!s. trtbunals haue cnbhgabon o :j

mplemani and; adhere to Ihe judgment of the

- Supreme Court fendered. Mouivi Abdul ﬁtcﬂr & ;

. others Vi, 'Mau:v! Abdul Wassay and others -

(2010 SCMR 1877} '

6. In view thereof lhg-fw:‘:rihy. Sen.rica
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Conststut\un and pa
- the same. bafore the worthy Senic
sél wilsh and; d n

7 they asire. ..

pelmon. be'm.g hereft of any M
ssed in fimine. " However. nzspondams,are',
pforce’ the

ment and 8

d'.srni
bid

ctmd ‘o imple

dire
ust Apex Y ( ourt

jud gmam ‘of aug inits \etter, and: -
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. Writ peftion No. 12936 of 2004, decided o 30th July, 2004, s o
='Se.”i.ceT!‘if}!ﬁhﬂ!ﬁé!:t(L‘i,c,Xorig?s)_.-' CT e R o o
% =~ 4=-Congitision of Pakistan (1973), Arts.4, 199 & 21%-Geners] Clauses Atct'(X of 1897), i
'} 824:A—Carigtipgtional petition-—Delay -in “deciding , fepresental on~-Obligsion of bl i
- Dunctionarieg-Reftioper whose representation: wag not decided despite considergble delay; had- s

" poneaied AL was the duty;and obligation’ f public funcrionaries to flecide representation of q@
: : thin reasonable time as /i g
yszs Act, :1897-Counsel R

Bl

&,

i
 their subordingtes without feﬁf,"-favqur,,neputi.sz_n,_with‘l' reasons and wi
_envisaged by:Arp4 of the: Constitution, read with 8.24-A,of General Cla
for the State had submitted that constitutional. petizion was ot mah;;ginable_ in view gof bar. ¢
-,coptaim;d.in?A:g,“ ]_g_gf_the-cnnsti_tution, rt_aad,with"'S'.4_‘_ofl-Servic¢ T ribuna_ly::»,Acl-, 1973--Validj o
_* Despite the bar. contained in Art.212 of the Constity tion, téad with S.4 of the Serviee Tribunals Act, . .+ 2
© 1973, High, {-art.had.ample jurisdiction g give dizection o the public, ﬁ_n].t}tiouaries_‘to act strictly -~ »

. in-accordance with law, iy yiew of Art4'of the Coisstitution, while eXErcisjng poviers under §.199 S
.. of the Consfi itoni---Public fur_tctinnaries,_wcr;.'tlﬁiy_‘hophd 10 decide the fepresenations of their- %! I
'+~ subordinates Without fear, favour, nepotism with reason. and.within'rzascnahle time--Na' bedy
~.--should be pena!l;zed by inaction of the public functidinaries=-Qrder accordjpgly. . S

i Rizvi and 3 gihers y. Magsood Abmad a6 others PLD 1981 SC 612; Province of Sindp Sl
;. through Chisf Secretary Sindh, Karachi-and 4 othersv. Gt Mihammad Hajano 2003 SCMR 325; H5¢ |
- Examination, Boged of Intermédiate, Lahore PLD:1994 Léh 3pef: 7 e
. Ch Muham%g:@ﬁhﬁg-ﬂajwdfof Pefitioner, .
. Muhﬂmmad ’Hsmif Khatana, AddL A G., assisted b}fMupta‘iir Mehd1 for R.p;g.p;:!']l:_!(lcrés_ ,

.‘ ;C)RDER . "I . “.I. -I, "I' .

: gJH. AZ AHMAD, J.-—The Sole griei{gnéc"gff';fﬁ

. y -..-. ;'_ L .- . o ,... \ . . o , ',i-‘
€ peyfioner-is: that - ths petitioner :filed | ¥
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. With thése observat

-4 1. - . i - -In-upl.lu e e rr.la.lauﬂlli:l_hunl-“l.nﬂ“'uilllnﬁ.‘:li]w
Provide one copy of this order to' the aforesaid -
Punsmiss

-

. _ l:éan'lad. AddL. - Advoc ate-Ge
9n 10 respondent No2 fop NECessary attionand compliance, '
"I‘- : . . ' v, . .

-

neral for onward

i0ns, the writ petition is disposed of. Copy Dasti pn payment of usual charges.
K '-H'B"T’i‘é"‘ﬁﬂn.“:-;: A S - ‘Order secordingly, ™ h
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