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RgFQRE THg KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL, PESHAWAR.
-4^'

/2023SERVICE APPEAL No

Manzoor Ahmad Drug Inspector (BS-17), 
DHO Office District Peshawar.

appellant

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.
2- The Secretary to Government of Khyber Pakhtunkhwa, 

Health Department, Khyber Pakhtunkhwa Peshawar.
3- The Director General Drug Control & Pharmacy Services, 

Khyber Pakhtunkhwa Peshawar.
RESPONDENTS

.4 OF THE KHYBER .
1974

APPEAL UNDER SECTION
PAKHTUNKHVtfA SERVICE TRIBUNAL—
AGAINST THE IMPUGNED NOTIFICATION DATED 22-08- 

7011 ISSUED IN SHEFP ATIQN OF THE APEX 

COURTIS JUDGMENT REPORTED IN 2022 S C M R 43J 

READ WITH LETTER DATED 14-02-2022, JUDGMENT OF
THE AUGUST PESHAVtfAR HIGH COURT DATED 28-0.9^

3S08-P 72022W.P No.2022 RENDERED IN
RESPECTIVELY. WHILE PARTIALLY EXECJJTING THE 

JUDGMENT OF THIS AUGUST SERVICE TRIBUNAL
DATED 06-12-2021 AND AGAINST NO ACTION TAKEN
ON THE DEPARTMENTA* APPEAL QF THE APPELLANT 

WITHIN STATUTORY PERIOD OF NINETY DAlYS^

PRAYER;

THAT ON ACCEPTANCE OF THIS APPEAL, THE 

IMPUGNED NOTIFICATION DATED "22.0S.2022' MAY 

VERY KINDLY. BE SET ASIDE TO THE EXTENT OF 

APPELLANT ON ACCOUNT OF USING THE ILLUSIVE & 

ELUSIVE (ILLEGAL & UTTERLYMEANINGLESS}'^tK\\ OF



leadde piqi 0M^ M3ns se pue uopeDUpou J9^sue4 0M4 SP'SB 

6um3S Aq '\Z0Z-Zl-90 luamSpnC apiA pappap
pufe pJEali AiiEuy SBM ^UBipdde aq^ P leaddB eqi 'PMl-Z

______ _____________________ _ se
paqDeine 0Z0Z“0T-90 P^V^P SP!* japjo aqi jo Adoo)

; ^ -OZOZ-OT-gO P9PP
spiA uoqeDijqou jajsuBA aqi pauSnduJi pBUsddB aqi 
L|DiqM U! [Eunqui sDiAjas isnBne Sjqi ajojaq 030Z/8AS9T 

■ON aDijjo SuuBaq jEsddv aDi/uas pa|U pBnaddE aip pqi. -T

-uapun
se dJi? leadd^ ^udSdJa aq^ 04 esu ouiaiP s^ejj&ug

:S13Vd NO 

:HiaM3HS/^

■INVnaddV 3H1 dO
ynoAVd Ni aaodVMV aa osiv avw xvh± iid swaaa 

nvNnaniii isnonv sihi hdiMm aq3M3^ aamo anv
„AXIH0HinVlN313dif40J7. dO Wa31 .SS319NINV3N

XfMLnrwlWWrii^^ nv do iNaixa 3Hi oi aanind 

NI iNViinddv 3Hi dO aoiAaas do snoixionod 

18 swaa L 3HX ox xNVAaiay noixvduixon
ygHXO ANV ao XN3S3dd XV NOIXVDIdIXON 

aaNondWi aaNOixNawaaodV 3hx ONiaavoad 

' TzoE^^n aaxva nvNnanix aoiAaas isnsnv 

siMi dO XNBWoanc 3hx QNixnoaxa Anvixavd biihm 

'xraids ’SI d3XX3T anax sxi ni .zzoz-eo-szu aaxva
lanoD H9IH wmvHsad xsnsnv =«o 
•zzSz^^-. aaiva aaixan h±iwv avaa ,,6EP 

gjj-JTzEdz. NI aaiNOdan innoa xadv aHi dO wanNi xNSnc aHi AnnadONd iNawandWi/NOdn iDV 

Oi aaiD=inia aa asvaid naHianj avw siNaoNOdsaa ° n°".wu . °wAAvnsad ioraisia aoiaadSNi Dnaa
JO XSOd 3HX )^O^dMJdOHJ.nv ^AHX5dWC>^» dO Wa3X nvsmtis Nva V do aavD aHi aaoNO iNvnaddv 

aHi isod/aadSNVUiOi iON aaijaaio aa osiv avw
SiNaONOdSaU aHi PNV ^UIHOHinV JM313dMOO« ^
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in favour of thewas accepted with Its respective prayer 

appeliant by this Service Tribunal, while the prayer of the 

appellant is reproduced as under;

'1^

”On acceptance of this appeal the impugned 

Notification dated 06.10.2020 may very kindly be 

set aside to the extent of appellant and the 

respondents may kindly be\ directed not to transfer 

the appeliant from the post of Drug Inspector 

(BPS~17), District Peshawar. Any oth^r remedy 

which this august Tribunal deems fit that may also 

be awarded in favour of the appeliant." >
(Copies of the judgment vide dated 06.1?..2021 

attached as Annexure B).
■ v'

3- That, the concluding Para of the judgment ibid directing 

the respondents is also reproduced as under,
1 * .

"For what has gone\ above, all the appeals 

with their respective prayers are accepted as 

prayed for. Consequently, the impugned 

order is set aside and respondents are 

directed not to transfer the appellants from 

the post of Drug Inspector or Drug Analyst as 

the case may be.

4- That, the respondents instead of compliance of the 

judgment dated 06.12,2021,to the respective prayer of 
the appellant, issued an impugned transfer notification 

vide dated 22.08.2022 under the garb of compliance, _ 
through which the appellant has been posted /transferred 

to the District Dir Lower.
(Copy of the impugned Order vide dated 22-08-

C).2022 attached as Annexure

5- That, the appeliant feeling aggrieved from the impugned 

notification dated 22.08.2022, preferred Departmental 
appeal vide dated 13-09^2022, before the appellate 

authority regarding the matter concerned but the same



been responded/decided till the expiry ofy has not
statutory period of ninety days so far. ^
(Copy of the Departmental Appeal dated 13-Q9- 

2022 attached as Annexure...................... .......... D)*

6- That, the respondent No.03 has issued an tixplanation 

letter' vide dated 31-10-2022, while the Departmental 
appeal of the appellant is still lying pending for final 
decision despite of considerable delay before the 

appellant Authority/ Public Functionary.
(Copy of the letter dated 31-10-2022 attached as
Annexure..........................................................

7- That, the appellant having no efficacious remedy other 

than to prefer the instant Service Appeal on the following 

grounds amongst the others. :

GROUNDS;

A- That, the impugned Notification dated '22.08.2022 
issued by the respondents Is against the law, facts, 

of natural justice, materials on the record and 

unconstitutional, hence not tenable and liable to be set 
aside.

B- That, the impugned notification dated. 22.08.2022,
. issued under the garb of compliance by the 

respondents, is in arbitrary & malafide manner, hence 
not tenable and liable to be set aside to the extent;^ 

the appellant.

C- That, the impugned notification dated 22.08.2022, 
issued under the garb of compliance-'by the 

respondents, is totally based on discrimination, 
favoritism and nepotism, hence not tenable in the eye 

of law.

norms

D- That, the impugned notification dated 22.08.2022, 
issued under the garb of compliance by the 
respondents, has neither been in the interest of public 

in the exigency of service, hence not tenable and 

liable to be set aside.
nor
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E- That, the appellant has been posted/transferred ^ 

through impugned Notification dated 22.08.2022, in 
utter violation & disregard of the judgment.^ated^ 
"06.12.2021". being defiance of the judgment ibid, 
therefore the same is not tenable and liable to be set 
aside. *

F- That, the impugned Notification dated 22.08.2022, is 
nothing but just to harass the appellant and to 

pressurize for not sustaining against the wrong doing.

G- That, the impugned Notification dated 22.08.2022, is 
also in utter violation of the cited Judgment "2022 S_C 
M R 439' of the Apex Court, by donning the cloak of 
Competent Authority while the Apex Court has held in 

its judgment as that.

"Using the term 'competent authority' but 
without disrinsina such person's designation &
_____ is against oubiic doUcv and also against _
the public interest since it facilitates iileaalities
to be committed and protects those committing
_______ Merely mentioning the competent
authority without discSosino the designation &
_____ of the person who is supposed to be the
competent authority is utterly meaningless. 
There is a need to out a stop to the use of 

illusive & elusive term i.e the Competent
Authority without the disclosure of the
Competent Authority's name &_designation
while issuing the notifications, orders, office
memorandum, instructions, letters and other
communications.
(Copy of the cited judgment aittached as 
Annexure................. ............. ............................. F).

name

them.

name

That, as per dictum laid down by the Honorable 
Supreme Court of Pakistan in the case cited as "PLD 
2010 SC 483’. the Honorable Supreme Court of 
Pakistan as follow;
"When the Supreme Court deliberately and with
intention of setting the law, pronounces the

H-



^_______ such pronouncement is the law
dedaKd bv the SuorBme Court wSthIn_the
meaning of ^ Constitution and is
binding on aii Courtf: in Pakistan. It cannot be 

treated as mere obiter dictum.

. .j guestion.

That, the impugned Notification dated 22.08.2022, is 

also in defiance of the instructions issued by Judicial 
Wing of the Establishment Department which has 

been circulated vide dated 14.02.2022, in 

pursuance to orders of the cited judgment of the 

Apex Court.
(Copy of the letter vide dated 14.02.2022 
attached as Annexure....................................-G).

I-

That, the appellant has not been treated by the 

respondents in accordance with law, rules and cited 
judgment of the Apex Court on the matter concerned 

and as such the respondents violated the Aiticles 4^ 

25, 189 & 190 of the Constitution of the Islamic 

Republic of Pakistan, 1973.

J-

K- That, the appellant also filed a Writ Petition 

No. "3S08-P/202T. regarding 
implementation of the cited judgment "2022 SC M 
R 43on the matter of impugned notification to 

the extent of Competent Authority, in which the 

Honorable Peshawar High Court vide Para 6, has 

held as that,

"the worthy Service Tribunal is very much 

clothed with the jurisdiction and; authority to 
implement the ibid decision of the august Apex 
Court in terms of Articles 189 and; 190 of the 
Constitution and; petitioners can validly agitate 
the same before the worthy Service Tribunal If 

they so wish and; desire.
(Copy of the ibid Writ Petition attached as 

Annexure.... ...................................................

the proper

L- That as per dirtum laid down by the Honorable 

Supreme Court of Pakistan in the case cited as "Pi^



2011 SC 927" the Honorable Supreme Court of 
Pakistan has dilated upon the principle of 
administration of justice as under,

»
"when. a procedure has been provided for 

doing a thing in a particular manner that thing 

should be done in that matter and in no other 

way or it should not be done at all; indeed it 

impliedly prohibits doing of thing in any other 

manner; the compliance of such thing in no 

way could be either ignored or dispensed with. 

If the act complained of is without jurisdiction 

or is in excess of authority conferred by 
statute or there is abuse or misuse of power, 
court can interfere.

u

M- That, regarding the proper implementation of 
judgment cited as "2022 S C M R 439' of the Apex 

Court read with ietter '14-02-2022 . the appeliant 
also preferred a departmental appeal, which was not 
responded /decided till the expiry of statutory period, 
while the respondent No.3 served an explanation 

ietter vide dated 31.10.2022, tentatively proposing 

the initiation of disciplinary proceeding by ignoring 

the inaction of Public Functionaries. The Honorable 

Lahore High Court has held in a judgment cited as 

"2008 PLC CS 970' regarding the inaction of public 

functionaries
application/representation' of their subordinates 

within statutory period that,

"No body should be penalized by the inaction 

of Public Functionary for not deciding the 
appeal/representation of their subordinates - 

within statutory period.
(Copy of the cited judgment attached ^ 

Annexure

thewhile deciding

I).

N- That, the appellant seeks permission to advance other 

grounds and proofs at the time of hearing:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR.

72022C.M NO.
IN

72023,SERVICE APPEAL No.

VS HEALTH DEPAPTMENTMANZOOR AHMAD

APPLICATION FOR SUSPENSION OF OPERATION OF THE 

IMPUGNED NOTIFICATION DAT^D 32.08.2022 TO THE 
EXTENT OF APPPLICANT REGARDING THE USE OF ILLUSIVE
& ELUSIVE fILLEGAL & UTTERLY MEANINGLESS TERM OF
"COMPETENT AUTHORITY" IN LIGHT OF THE APEX COURT'S 

JUDGMENT REPORTED IN "2022 S C M R 439" READ WITH 
LETTER DATED 14.02.2022 TILL THE FINAL DISPOSAL OF 

THE ABOVE TITLED APPEAL
'

R/SHEWETH;

1- That, the above mentioned appeal along with this 

application ..has been filed by the appellant before thi^ 

august Service Tribunal in which no date has been fixed 

so far.

2- That, the appeilant filed the above mentioned' Appeal 
against the impugned notification dated ; 22.08.2022, 
whereby the appellant has been posted/transferred in 

utter violation of the Judgment of this Sen/ice Tribunal 
passed vide dated 06.12.2021, instead of implementing 

the respective prayer of the appellant in the judgment
ibid.

3- That, all the three ingredients necessary for the stay is in 

the favor of the appellant

4- That, the impugned notification dated "22,08.2022"has 

been issued deliberately, having malafide intention of
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GOVT, op KHYB’Sn. PAKHTUNKHWA ' ■ '• 

HEALTH DEPARTMENT 
Dafed the Peshawe/ OS'‘’' Ocl:ober

^ I1
2020. NOTIFICATTOW i

i
Competent' Authority 

order following postings/transfers of the 
etfect.in the pubiic^intei-PRt .

Name Se. Designjirion! ~_ ~
Mr. Inam U1 Haq, Senior | Service
Pharmacist (BS-1 Sf

Ml'. Arir l-loasain, Analyst 
(BS-18)

Miss. Naila 
Senior Pharmacist (BS-

i;IS pleased ci.-! 
■A'ith iiniriiiniiiiii: •

!
On'icer'; mS-.No. Prom To1 Hospital htipiily

l-'lirn-macist (tir.-l.H] jv., 
PS_ci;.'.Ain;a thi; vn; 
til'.

.Si;cv;!;i;s 1 lo;;pil, 11 I'':-!' ' 
vice St. Nt). I

DircciT'i'.’i'.'". 1-

Peshflwar
V

111! ;2 • •• f.Drugs ,
Laboratory,
Peahewar

TesLi ng 1 t1 S)

i3 rBasher. Oovl, MCC, DO,'do 
BsPS.

Anjilyst
l-aboracory Peshav/ai; vii"- . 
No.'2 
DO.

IDrug ?i-viti:..-
•;18)

i 4 ■ Mr. • Pazle • 
Phormac'iat (BS-17)

Haq,' Drugs 
Laboratori'
Ppahawar

Moulvi ^Tieer"’'^h7ih 
Memorial ' 
Peshawar

Testing DC I'LPS agairir.t ilv !
vacaril post 
Phn'.'maciat/Dl/Chemist
(BS-17)__________
DC. pc ILPS agaiiiiii ih, 
vaceint ^ ^‘post 
l^^armacist/DI.'Chcmls. .

'^‘‘^8 Inspector Jfj'slT'j'Ti 
Mardan vic.p Si- N.-, i-?
•Scnif)r Pharmacist 
KD.A, Hospital Koha'c 
fil'.'. .lii''£5ilL post.
Drug Inspector'iB-thrv'.Tc' 
Hosptiai Mmdiui vHc r.V M

I

\
:

i-i : 5 Mr.
Pharmacist (BS-17)

Fawtid ilAlam,
'1

Hospital j
I

6 Mr. Miahbah Ullah Jan 
Pharmacist (33-171 
Mr. Amin Ull^Bq, sr, 
Drug Inspector (BS-lfl)

Abdur
Pharmacist (BS-17)

Shehaada Mustafa 
Dur(; Inspcctoi' {BS-17)

Bacha Khan Medical
Complex, SwHhi 
District Mard :■

7
an

nitairi.yi 1
8 Mr, Rauf, DHQ •

Mardan
Hospital mi39 I 1

Mr. iDistrict Martian 3PI-iarm:u'ist'''7h8-jV;
Hor-pi'tri; ivkii-ci.-i;

! . •
\ V’f:

810 Mr. Niamatullah, DHQ ; Hospital 
Lower,
Dir Lower,

Drug inspector (BSc"
ilEgJlim yticant post.
Phin.-rnucist' {BS-l?')' 
Ho.spiial Dir Lever 
No. !0

DirPhai'macist [BS-171 
Mr Zia "uilah' 
Inspector (BS-17)

] <*'Vti
11 5*Drug}

J\ I A ii12 Mr. Rohullah, 
Inspector [BS-17)-

W*"- ImratT'BurUl. Drue

I . Drug District Charsfidda Assistant Oij'cctor (BS-.Tv; 
Dp, DC Ik PS 

.yac:u-it nrjst._________

I Iragoin.i-.i
13'

Diatrict D,l,lOi
—............. .

i.
an

I r
f

I

11
I i!

M
i

C
■;
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GOVERNEMEIMT OF KHYBER PAKHTUNKHWA 

HEALTH DEPARTMENT i; I
r• '•

•Dated Peshawar, the 06.10.2020

NOTlFICATinM

■ »0-50H-Hl^lQ-T/?n?n--The competent authority is pleased to 

the Officers with immediate effect in the pubiic intere-st.

i
order of the fiostings/transfers of m-t yii: m.■ p-

SNO Name of Officers & Designation ifFrom To i
1 Mr. !nam ui Haq, Senior Services Hospitai 

Pharmacist (6PS-18) ^
Mr. Arif Hussain, Analyst (BPS-

Deputy Director Pharmacist (BS-18) PS 
against the vacant dost 
Analyst PharmacysEy.Services Hospital 
Peshawrar vice Serial No.l

Peshawar t-2 Drug
Laboratory,
Peshawar

Testing18)

3 Miss. Naiia Basher, Senior 
Pharmacist (BS-18)
Mr. Fazle Haq, Pharmacist (BS-

Govt. MCC, DG, 
DO&PS
Drugs 
Laboratory 
Peshawar
Mouivi 
Shah I 
Hospital 
Peshawar •.

Analyst Drug ins^ctor Laboratory 
Peshawar vice Serial Nn.2 
DG, DC & PS agains' the vacant Post of 
Pharmadst/DT/Cheinist (BPS-17)

DG, DC & PS against the vacant Post of 
Pharmacist/DT/Chernist (BPS-17)

S .
4

Testing
17)

■! fe
5 Mr. Fawad Alam, Phamacist (BS- Ameer

Memorial17) mL If* 5 I6 Mr. Misbah Ullah Jan Pharmacist 
(BS-17)

Bacha, Khan
Medical
Complex, Sv/abi 
District Mardan~

Drug Inspector (BS-17), Mardan Vice 
Serial No.l7

rl

7 Mr. Amin. Ul Haq, Sr. Drug
Inspector (BS-18).
Mr. Abdur Rauf, Pharmacist (BS-

Senior Pharmacists([!S-l8|KDAHospital
Kohat against the vacant post 
Drug lnspector(i3S-i:^ospitai Mardan 
Vice Serial No.l3
Pharmacist (B.'.'Tiy), DHQ Hospital 
Mardan Vice Serial N3.8 
Drug Inspector (BS-17), against the 
vacant post ^

Pharmacist (85-17) Hospital Dir Lower at 
Serial No.lO
Assistant Director D(i,DC & PS against 
the vacant post.
Drug Inspector Lakki Marwat
Vice sr.l4

!■

•8
DHQ Hospital 
Mardan 
District Mardan;

17) '*1
9 Mr. Shahzada. Mustafa, Drug

Inspector (BS-17)
~Mr. Niamatullah, Pharmacist 
(BPS-17)______________

Mr. Zia Ullah, Drug Inspector 
(BPS-17) -

Mr. Rphullah, Drug Inspector 
{BS-17)

Mr. Imran Burki, Drug Inspector 
BS-17

110
■ ^DHQ Hospital Dir 

Lower,
Dir Lower

•> i;
II11 m

12 SIDistrict 
Charsadda 
District D.I.Kh^

i;13
i
1mm

•fi
• I

a?
•i

f1
iJ

r
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5014 Mr. Ibrar Khan Drug 

Inspector (BS-17)
District
Lakki
Marwai

3Drug Inspector {BS-17) Karal-: 
vice Sr. No. 15.- i!

I . ft1'^ Mr, Muhammad Salcein
Drug Insoector (B7) 
Mr. Manzoor Khattak, 
Drug Inspector (BS-17I

District
Karalc -

Drug Inspector (BS-17) D.l.Kri
vice Sr. No. 13.______
Pharmacists (BS-17) KO.^. 
against the vacant post, 
Pharmacists'■ •''{BS-17)
Swabi against the vacant pds’..

'■S'District
Peshawar iS:X.

17 Mr. Shoaib Drug
Inspector (BS-171

District
Mardan

r?Bl-.-. i-.. . >■
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t/
I

Secretary to Govt.'of Khyber Palchtunkhwa
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I ,4. i-iiI 1. ' The Accountant General, Khyber Pakhtunkhwa, Peshawar >
Director General Health Services, Khyber Pakhtunkhwa 
Peshawar.
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HI' i3., Director General. Drug Control & Pharmacy Services. Khv'-' 
Pakhtunkhwa, Peshawar
In charge, Drug Testing Laboratory. Hayatabad. Pcshaw.-.i 

.5. Medical Syiperintendent Services Hospital, •Peshawar. 
Medical.SuperintendentMoulvl .^eer. Shah Meyprial 
Peshawar. ■ ' ' ’ '
Medical Superintendent, D.HQ Hospital, concerned.

; 8. Hospital Director, BIMC Swabi. .
District Health Officer concerned,'

10. District Accounts Officer concerned
11. The Deputy Director
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■ 14. PA to

'I
4.I iiI • • • s.

i ] LffJ
■1■ 7.»

■f,,•!S'

ii9.

iI
:

/
' • I

. t1

■'kQ!
r
II

•*,it

' iIi I
1

)
j»

j
r i4

•

it
f
t M.I

il
;

Ii
1

(• i
' *■



f 135

i!

IWI\

BETTER COPY:#
14 Mr. Ibrar Khan Drug Inspector {BS- District Lakki 

Marwat
Drug Inspector (B‘i-17) Karak vice Sr. 
No.lS._______'
Drug Inspector (BS-17)”D.I.Khan vice 
Sr.No.13
Pharmacists (BS-17) kda Kohat 7“ 
against the vacant post 
Pharmacists (6S-17) Swabi against 
the vacant post

’■ S):i17)
i15 Mr. Muhammad Saieem, Drug 

Inspector (BS-17) '
Mr. Manzoor Khattak, Drug 
Inspector (BS-17)
Mr. Shoaib Drug Inspector (BS-17)

District
Karrak 5-

16 District 
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17 District
Mardan I.-
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BEFORE THE KKYBER PAKHTUNKHWA SERVICE

• TRIBUNALEESHAWAR.

• AppealNo.,16578/2020

Date of Institution ... ,11.01.2021

Date of Decision- 06.12.2021

Mr; Manzoor Ahmad, Drug Inspector (BPS-i7) District Peshawar, under 
Transfer to the post.of Pharmacist,(BPS7l7) DHQ Hospital KDA Kohat.

'• ...'(Appellant) !

VERSUS

The Chief Secreta^, Khyber Pakhtunkhwa Peshawar and two other.
...(Respondents)

Present.
Mr. Noor Muhammad, . 
Advocate.- )

..i
For appellant.'

Mr. Muhammad Adeel Butt, 
• Addl. Advocate General Forrespondents.

T • MR. AHMAD SULTAN TAREEN *' . 
. MR. SALAH-UD-DIK'

...- CHAIRMAN 
... . NP'MBER(j)

,TUDGMENT

AHMAD SULTAN TAREEN, CHAIRMAN:-By , the appeal described 

above, in the heading and eight other appeals bearing-No,

10535/2020, 16579/2020,' ■.1.6580/2020, , 923/2021,

4821/2021,5187/2021, the appellants have invoked the .-jurisdiction 'of this

1559/.202.I,

I

Page 1 of 12

i

i



i

i of Drug. Inspeciors/Di-i.ii‘
challenge theh transfers from the post• unal to

tKTOst^f Pharmacists with the prayer copied herein below:

dated
ilystto

'r 1 of this appeal the impugned Notification
j kindly beset aside lathe extent.of appellant 

I and the respondents may kindly, be directed not to transfer^
f Inspector (BPS-nf nis frict

which this august Tribunal deems

"On acceptance

f 06.10.2020^ may ver

appellant from the post of D 

Peshawar. Any other remedy 

fit that may also be awarded in . favour of the appellant,"

ru

t shall stand to dispose of all tire 09. appeals m 

inns of facts and law are
This single.judgmen 

one place as, in all of them common questions

2.

: i
involved.
3.„ Thefactualaccoimtasgivenbytheappellantin'Memo.tfAppeal

I

■ has been edited for the purpose,of this judgment. .The appellants ■ in
■■ ■ .

10301/2020, 10535/2020. 16579/2020,

4821/2021, 5187/2021, are holders.of 

in pursuance to their appointment made on the

16578/2020Appeals No.

16580/2020 923/2021, 1559/2021

the post of Drug Inspector

said post in due process..Appellant in Appeal No. 16580/^020 is holder'

post of Drug Analyst. The respondent department transferred them

from their respective posts held by them in the relevant cadre to the puri

liave

of the

. of Pharmacist. They through their respective departmental appeals 

■ challenged their transfer orders before the departmental appellate

authority but tliey received no response of their departruental appeals.
■ ' , ■ 

service appeals respectively, as <Consequently, they have preferred their

Page 2 of 12
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J,

J -If'\
• /

enumerated herein above,, for judicial review of tiie impugned transtei-
V... : ' '

■■

■•orders, Tne'’'copies ofthe appointo.ent Orders of appellants, last ti'ansfer 

order within cadre and of impugned order followed by thei copies of 

. •• ■ • departmental appeals are' available, on record as annexed with their

..respective Memorandwn of Appeals.. The. appellants have dispute'd the 

• transfer as made vide impugned order on the-ground that in terms of 

service rules -for them, tlieir appointnrent, promotion and transfei 

governed by notification dated 09.04,2006 of the Government of.Khybei 

■Pakhtunlchwa Health Depaidment quite differently from the Pharmacists. 

The copy of the said notification as annexed with-the appeal is also 

available, on file. The appellants amongst other grounds have urged that 

the impugned notification of their transfer is against l;iw, facts, norms of 

natural justice and material on record and being not tenable is liable to be ' ^ 

set aside to the extent of appellants and private respondents;, and that the , ’ 

appellants were not treated by the respondents in accordance whU .

. law/i-ules on the subject in utter violation of Articles 4und -25 of Ihe 

Constitution of Islamic Republic of Pakistan, 1973.

I

!S

(

4. On notice of appeal, the respondents 

proceedings and contested the appeal by filing written-replies stating^' ;

turned 'up, joined the
■; f

.therein that the appellants have got no cause of action of locu^ standi; 

that the appeals
I

against the prevailing law and rules and 

maintainable in present form.-They with several fhrtuaf and

are are not

sal

\
I I

i
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/

,. '',.■ • objections-submitted ’tliat tHe appeals having.been filed with malafide 

• 'intentions are'liable to'be dismissed as the impugned transfer notification 

. ■ has been issued in accordance witli .Section 10 of KJiyber Paldituhichwa . 

j-. ' Civil Servants Act, 1973'.

We have heard the arguments and perused the record. ■

6.' The arguments of the.parties revolve around their subrriission in

I

: v'■ 5. .

i!
1

. writing made, in Memorandum of appeal and written .reply respectively 

and discussed herein above.
...»

Learned counsel for the. ^appellant. has argued tliat the impugned 

notification dated 06/10/2020 is against the law, fact;;, norms of natural 

justice and materials on the record; that the appellant has not been treated 

by the respondents in accordance with law and rules on the subject and as 

such (he respondents has violated ATticIe3-4 and 25 cf the Constitution
' ' ' * I

Paldstan; tliat the impugned notification dated 06/10/2020 has been 

issued by the respondent No. 2 in ai'bitrary and malafide

7.

I

\

01

manner; hence,

not tenable and liable to be set ^idej^that the impugned notification dated 

06/1.0/2020 is based on discriminatioh, favoritism and nepotism and is '

I

Inot tenable .in the eyes of law; that the impugned- notification' dated 

06/10/2020 has neither been in the best interest of the public service nor

■ iin exigencies of service; that through impugned notification, i.he 

appellants has been transferred against the wrong cadre/post; thiaf-

K >

0:-• ✓
. ( ;
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-I?':

.. tiirough' impugned--notification-is violation of clause-I andhv of iIk-r ■

1

traasfer/post-i-ng policy of the Government of Kliyhei' Pakhfunkhvva.

Learned AAG on behalf of respondents rebutted the

advanced by learned counsel for the appellants and has argued that the
I

appellants are employees of Health Departments selected through Public
* * *

Service Commissions of Khyber Pakhtunkhwa but their performan 

■ questionable op the basis of tlieir'monthly progress repoits coinpilecf qn ; ■

. 8. arguments

ce -IS

the basis offset indicators besides, their facing inquiries; the 

appellants have already completed :their normal tenure' of two years and I -

is the discretion of the competent authority

anytime even-outside of the proyince; that no terms and oiiditions -of ' 

their service

to transfer a c'ivrriservant at

■■ I .

have been violated; that-the impugned no'tification is based 

on law, Rules and principles of natural justice; that there is.no malafide 

on tile part of respondents towards the-appellants; that the application 

transferred in accordance with law in'the public interest; tiial it is the 

fitness of things' to post a right person at a right place to achieve good 

governance and to enhance public service delivery; jhafthe appellants 

have been transferred within their cadre within the same directorate evhn 

. if they have been transferred'.in ex-cadre; the same is also covered under

4

are

i

i

tire second proviso of Act; that the notification issued after observance of

all relevant rules/policy.
i

*1

;;
>

;

;■
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■ • ■9. . For any feascin-^but as matter of fact, the posts held by the ^

appellants ■as-Drug Inspector or Dnig Analyst, as tire case may be, were 

• • got vacated by transfer of the appellants and filled by posting of the:

individuals from the cadre of pharmacists. The-appellants inconsequence 

oftheir transfer have been posted against non-cadre posts. The main

. defense of the respondents lies in their reply to para-4 of the
: ’ i '

memorandum of appeal.- It has been -stated’ vide para-4 of appeal that by 

the service rules dated 09/04/2006, the cadre ot- the appellants is 

completely’different from that of service rule assigned for pharmacists. 

The reply of the respondents to said para is copied below: '

''The Service Rules does not carry any kind of assignment to a 

cadre but it specifies the method of recruitment and promotion 

prospects'Which is otherwise 'protected after the- merging-of cadre: 

Although transfer is not a punishment but to make such like people 

punctual, subservient to the public and to overcome the de!lcieiic\' 

of efficient of hardworking'officer to post right person on righi- '
'I . ' , '

place, the three cadres i.e. hospital pharmacist, drug inspectgppnch .
■; -' >--4 ■■ ■

analyst having same basic qualification as required for induction

through Public Service Commission, were merged to obviate the 

•stagnancy in the cadre. By doing so any drug inspector or an 

analyst at DTL (who
i

are the cadre of the 04 to 05 persons) can he 

transferred making them liable to work in hospital under the close

;S ::iVLA,h''
• Page 6. of 12 ’ •
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and via versa. Those-who'supervision of hospital administration

are transferred from

i
■ i

hospital to work in the field as driig in^edroi

the bottlenecks andPemendously working, removing•-'0 • are

highlighting -a lot of malpractices previously 'Sn^by their 

predecessor who have been sacked from field duty. In ofr sumku

; I
who are sacked are under probe aicases, the drug inspectors

Provincial Inspection Team and other fora .

divergent pleadings of parties panitularly discussed10. From the

herein before, the main question wanting detennination is, whether vice 

transfer of the holders of the'post of Drug. Inspector/Analyst and ofversa

Pharmacist is reasonably doable?

For answer to tlte formulated questions, prior determination ot-ihe

as tar as

11.

legal status of the appellants and the respondents is necessar>

concerned. It is. pertinent to observe that ihe
1

I

jT" their functional duties are

Government .of I^yber Palditunkliwa made the .[Cayber PakhmnkJiwa
U

I
f

Drug Rules, 1982 in exercise of powers conferred,by Section 44 of Drug 

1976. Rule-2, of ibid rules provides definitic-ns of different wordsAct,

and phrases. The expression “Act” in the said rules means the Drug .4ct, 

1976. Analyst means an Analyst appointed by the Goveminent under the
. . f* ■ f r

Act. Inspector means an Inspector appointed by the Government undei
\

the Act. Board means the Quality Control- B'Oard for the hhvbei 

Palditunlchwa Province set up under Section ,11- (ot the Ac^.

I.

harmaty

.■•■•At-c
•i *

• • 1'Page 7 of 12
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place where drugs are compounded or preparea on 

presGripti6iP'?art-irof ibid rules refees to appointment
- ' . means a shop, store or-

and functions oi

Part-ll of the said Rules■ ■' enforcement staff. Sub I?.ule-(1)' of Rute-3 m

Inspector and Analyst shall submit monthly;

Form--2 respectively, to The Board and a

a-.eturns in ,
■ • ■ provides that

Form-1 '&

overall situation of quality control Jn the area

jurisdiction and the board shall maintain such information in a manner as 

the quality of all the Srugs sold and to keep watch on the 

'■ ■ performance of all manufacturers. Rule-4 provides qi,alifications

'San-
'r •

3ummai7 on the'. •'

under tlieir respective

to monitor
etc of

1 shall be appointed as .Inspector and Analyst. Accordingly, no person

Inspector unless he possess .the degree in Pharmacy Irom Uni vei^ or

Pharmacy CoKtncn orother institutions recognized for this purpose by tl.ae
I ■■

Pakistan and has at least one year experience in the manufacture, sell.
"t- .

■ f

analysis of drugs or in Drug Control Aditflnisp-c^ion

. Sub Rule-(2') of Rule-4 provides the qualitication
I

■ for appointment as Analyst which is similar to "hat of the Inspector .

of Analyst is 05 years. The same rules

or in
tesPng or

hospital 'or pharmacy

. except experience which in 

i.e. of 1-982 provide for duties of Inspectors and Analysts. From the given 

- statutory expositions relating to the position of Drug Inspector and Drug

case

j

Analyst, we'have no hesitation to- hold that the posts oi.Diug
I

with’; authority ofInspector/Drug Analyst' are statutory positions

in the Provincial Government. The Goysmment ofappointment vested

Page 8 of 12 - i
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•v^ t✓ .1

j-;
■F

/a vid. notificattoa dated 09/C14/2006 bearing Ko.' ^ ■

contained in. sub
..Khyber/Pakhtunl^wS

-SOH-IlI/r0-'04/05 issued in pursuance to the provisions■.AC--
i
;■ \i'.- Pal<htunl<liv,/a Civil Seivants'

and Transfer) Rules, !9S9, laid down the

rule-(2) of Rule-3 of the lOiyber

(Appointment, Promotion 

■ d method of recruitment, qualification and other conditions of service

column-2 of the appendix! The 

similar to that ol

applicable to the. posts specified in 

qualification- of Inspector in die appendix is

qualification provided under

■ Palditunldiwa Dmg Rule, 1982. According to method of recruameni
»

prescribed in column-S of the appendix, theiappointmentdo the post 

■ . Drug Inspector is to be madd by initial recruitment while to the post

■Sub-Rule-(l)- of Ruie-4 of Kliyt-er I

oft

J.-
Oi

. TheChief Drug Inspector and Divisipnal Drug Inspector by promotion 

respondents in their reply vide para-4 as reproduced herein above have

asserted with vehemence'that there cadres i.e. Hospital Pharmacist, Drug

qualification for' inductionInspector and Drug Analyst iiavihg

through Public Service 'Commission, were .merged to obviate the 

; stagnancy in the cadre. By doing so Drug Inspecrov of Analyst ai DTL -

same.

(who ai-e the cadre of 04 to 5 persons) be transferred making them liable 

to work in hospital under the close supervision of hospital adminisjicnion.

ti*an-sferred from hospital to work in the field as Drug
^... ■ •; • /Ar\. • ' ,

tremendously working,' removi.ag the • bottlenecks and

. Those who are

Inspector are

. ' w- p.rs
I

r
i
j

.. I
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•' highlighting a lot of discrepancies done by their pre<lecessors who have . :

teen sacked-i&dm field duty. . • •
' » * • .

. / 12.. The reply of the respondents as. dis.cussed above revolves around,

y . 'the expediency of filling.the Drug Regulatory posts by inZ-er S'fi transfer^af ' ' 

the., holders of the post of Drug Inspector/Drug Aholysi: ai^uf 

. Pharmacists by merger of their cadi-e to ensure the discipline and qual iry

of performance purportedly for the public good. We are ndt supposed to
-v' . ■ ■ ■ 1"' ■ ■'

. doubt the intentions of the respondents for such expedienc;/ but, at the

same time, we have to see tliat such an,expediency is in conforaiity to the
i ■

law and rules on the subject. -Article 240 of Constitution of Pakistan 

enshi'ines that subject to the Constitution,' the appointments and 

conditions of sei-vice in the Service of Pakistan shall be determined by or 

under the Act of Parliament in case of the services of Federation and bv 

or under the Act of Provincial Assembly in case of 5;e.-:vices of Province
' ; i

and posts in connection with affairs of the Province. In pursuance of this 
* . . * ■ ■ ' <

command of Constitution, the Provincial Service Lav/s i.e.-the Khyber. .' 

Pakhtxinkhwa'Civil Sei'vants Act,-1973 and Rules maile there-under 

in place in general, besides other Special Service laws for particular posts, 

and services in connection with affairs of the Province. As already 

discussed above, the notification dated 09/04/2006 issued'in pLirsiiance to 

Sub Rule-(2) of Rule-3 of (APT) Rules, 1989 is there which laid down 

the method of recruitment, qualification and other conditions of service^ ■

I'

f

*

are

i

I ;

- • Page 10 of 12
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i
■

applicable to the "posts-of Drug Inspectors of different ranks. Thus, in 

pres-erice'of-aTegal instrument like notification dated 09/04/2006 having 

■ statutory- barking, transfer of-a-Drug Inspector to an ex-cadre post to fill
I

the resultant vacancy by -transfer of a non-cadre officer is seemingly not
't • X

credible. By the impugned order dated 06/10/2020, appellants holding the 

.- posts of Drug Inspector and one among them holdir.g the post of Drug ' 

Analyst-were transferred from their respective posts held by. them in ' ' 

relevant cadre and.' posted as Phannacist in a wrong cadre. The 

notification dated 06/04/2006 as far as column-5 of its appendix is '

I

j

concerned expressly provides for appointment of Drug Inspector throiigli 

initial recruitment. 'With this position as to method of appointment oi' 

Drug Inspector,■ the post held by him cannof.be filed by transfei 

promotion from any. other cadre albeit the person in the alien cadre ntayl 1"

or

s' . I
I

f •possess the qualification similar to die qualification of Drug Ipspectbi:^ In,- 

holding so, we derive guidance from the law laid down by august 

Supreme Court of Pakistan in the case of Muhammad Sharif

Tareen...v_s... Government of Balochistan (2018 SCMR 54).In the
I

ibid case, it was held by the Hon’ble Supreme Court that a post which is 

■ required by the rules to be. filled by .IriitiaL recruitment cannot be fi I led 1'/.-' 

promotion,. transfer, absorption,, or by any other melhod which is not, 

provided by the relevant law and rules. Furthermore, after making
i ■

reference to the law laid down in. the case of Ali Azhar Khant

j'

.

. , Page 11 .of 12
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p*.
'•held as. ^ v... .Provmc.; 0fSindlU2gi^^r

\

follows;
. j

The- quintessence of the paragraphs - reproduced 

above is that the appointments made on deputation, 

by absorption or

“8.

fby transfer under the garb oj
outrageo-us disregard ofexigencies of service in an 

merit impaired efficiency and paralyzed the good

and that perpetuation of -- this.. • governance
phenomenon, even for a day more would further

■the, state of efficiency and gooadeteriorate
n. governance.

For what has-gone above;^ all the appeals with their-respecuve 

prayers axe accepted as prayed.for. Consequently, the impugned order is

directed not to transfer the appellants from

13.

set aside and respondents are 

the post of Drug Inspector or Drug'Analyst as tlie case may be. Parties ■

are left to bear their own costs. File be consigned, to record room after

■ completion.

(AHMAD^LTAN TA tEpl<r' 
Chairman /

inre Co.''
(SALAH-UD-DIN) 
Member! J)

/
- >

ANNOUNCED
06.12.2021

9

/>
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• i fGOVERNEMENT OF KHYBliR PAKHTUNKHWA 

HEALTH DEPARTMENT

}r
a ;-l

iP‘■P
Dated Peshawar, the 22.08.2022

t;NOTlFiCATIQN

!ilO..SO>^-lll/7.767p(l?7|nniFln'nMor)- In compliance of the Service Trlbunel Judgment dated 

06.12.2021 in sendee Appeal No. 16578/2020 and consequent upon the approval of competent 

authoriljy the pbsting transfer orders of the following Chief Drug |npector/l)rue Inspectors/Orug ■ 

Analyst is hereby made With immediate effect.

i

I
1S. bi.

Ji:
.1
«
■!

SNO fJame of Officers & Designation -e.From To yRemarks
1 ?yed Muhammad /tsad Halimi, 

Chief Drug inspector BS-19
Chief Pharmacist (BS- 
19), KDA Kohat

Chief Drug
Inspector BS-19, 
District DJ.Khan

Against the 
vacant post I >■ IIi m.2 ■ Tayyab: Abbas Cief Drug 

Inspector BS-19
Chief Phaimacist (BSt Chief Drug
19), Services Hospitai inspector. BS-19,

District Ahboitabad 
Aiready under report to DG,_ DS&PS on ^count '.of 
disciplinary proceeding under E&D Rules, 2011. 
SeniorPha^m.^t(BS-|Dnjg Analyst (£|S- 
18), Services Hospital, 18), ' Testing 
Peshawar . Laboratory (DTI.)

Peshawar.

Against the 
vacant post

. .f!
■ ■m

Peshawar ■ I3 Arhin ul Haq Senior Drug
Inspector BS-18
Arif Hussain Analyst BS-18

■5
f •

. n4

iAgajosj .the 
\’acant post

Li

•iS'

SiS
'5 ■ •Manzoor Ahmad, Drug inspector 

^-17 ; . . •
Drug Inspector (BS- 
17), District'peshawar

> si
Drug Inspector (BS-
17), District ..Lower

Against the 
vacant post

115> i 1!
S

$Dir6 . Zia Uliah Drug Inspector BS-17 rDrug Inspector BS-17, 
District Lov/er Dir

Drug Inspectcr (BS- 
17), District Bnnnu

, DG8;PS on account of
disciplinary proceeding under E&D Rules 2011.
Waiting for^isting at'
Directorate. of Drug 
Control &; Pharmacy 
Services, Khyber 
Pakhtunkhvva,
Peshawar

Against the 
vacant post i;7 • Muhammad Shbalb Khan, Drug 

Inspector BS-17 .
fihazada, Mustafa Anwar Drug 
Inspector BS-17

Already under report 5

Ill-s
Drug Inspector (BS- 
17), Distriirt Knrrak

Against the 
vcacat post ■ i-
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PS/C.SKhyber Pakhtunfcfiwa 
Diary
Dale; -JJLr:^ -

1
K

To, .

-2.4-r/ie T-yorth?/ Chief Secretafy, 
Khyber Pakhtunkhwa Peshawar.

' ^

Subject: PEPARTJkWNTAL APPEAL FOR PROPRIA TTVfPT.ffn/rtPhrrA'rmKT 
OF APEX COURT JUDGMENT>S REPORTED IN 209.0.

439 READ WITH LETTER DATED 14/02/20227wHTLK 
PARTIALLY EXECUTINQ the khyber PAKHTUNKHWA 
SERVICE TRIBUNAL’S JUDGMENT nA'Ttr.n ofi/io/onoi tm 
ITS TRUE LETTER & SPIRIT ------------

Respected Sir,

, to the judgment announced by Honorable Service
Tribunal Khyber Pakhtunkhwa Peshawar vide dated 06/12/2021, on the 
subject note above, the, undersigned humbly submits as follow.

1) Thnt, the august Service .Tribunal accepted Service Appeal
No. 16578, in respect of undersigned and set aside the 
transfer order in its judgment passed vide dated 06.12.2021.
(Copy of the judgment dated 06.12.2021 attached as 
Annexure. **A’*).

2) That, the Health Department issued an impugned notification 
vide dated 22.08.2022, while partially executing the 
judgment of august Service Tribunal.
(Copy of the notification vide dated 22.08.2022 
attached as Annexure.

3) That, the' above impugned notification is violative of the 
subject judgment passed .by Honorable Supreme Court of 
Pakistan hy jiot disclosing the designation & name of the 
Competent Authority beirig an illusive & elusive term.
(Copy of the cited judgment attached as Anhexure.

4} Thatjn this regard the Judicial Wing of the Establishment 
Department has already issued crystal clear instructions 
vide dated 14.02.2022, to comply with the judgment of the 
Apex Court in its true letter & spirit.(Copy of the letter vide 

'■ dated 14.02.2022 attached as Annexure.................

. , Keeping in vieiu entire of the above, your kind honor is hereby 
requested to please review the impugned notification while executing the 
Service Tribunal's judgment and to rectify the same in light of judgment ' 
passed by .Honorable Supreme Court of Pakistan reported in 2022 SCMR 
read with letter dated 14.02.2022, which has a binding effect on the all
state’s functionaries/ Judicial Authorities in term of Articles 189 & 190 of 
Constitution of Islamic Republic of Pakistan.

*^D»).

MANZOq^ AHMAD, 
Provincial Drug Inspec tor (BS-17), 

District Peshawar.

.!

Copy to:-
Registrar Honorable Service Tribunal Khyber Pakhtunkhwa Peshawar.

MAI^OORAHMAD, 
Provincial Drug Inspector (BS-17),
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Si PHARMACY SERVICI-S
All cammutiicaliun shnuld Lb aJili'csi^eii Id IIib Uirecloi' liencral DrOf Honlrol B f^unnii:| ^

DCPhoiit!: I ,, No 10^2-117 ____/D(;nCt''S/?l)?2 •
~ --------------- !— ' . ■ I '

■ Email: ciirecioratedcps@gmail.cQm ; . v . .Dated the Peshawar 0.11 ID 12022

U 1\ U IJ 1 » » I« V

/

i .

¥ 811-%i
To

P ..
^1. Mv. .Syecl Muhammad Asad Halirni 
; Chief PruK Inspector (BPS-19i 

Dara ismail l-lhan.
,2'. Mr. Tayyab Abbas •
■ Chief Drug Inspector (BPS-191 • 

Abbottahad,
3. Mr. Manzoor Ahmad , ! 

•Dmg Inspector (BPS-17)
Dir Lower.

. ; 4.- Mr. 2ia Ullah .
Drug Inspector {BPS-17),
Bannu.

■lia1 i a'i ! ■I'il

i;
' ■<' I !

ilsis
■:

5Subject:: EXPLANATION ' I'i

ft•: Reference Government, of Khyber Pakhtunkhwa Health Department:,
Notification No. SOH-llI/ 7-262/2022(Drpg Inspector) dated 2Snrt August, 2U22 and ilris,' 
Directorate Endorsement No.9l7/DG, DCPS/ 2022 dated August, 2022 (copy- 

enclosed): ' ■ '

IlimrV

I■'.i

■■m
i iis;. Whereas the Competent aucliority issued your transfer order referred ;iLiiivy 

in the compliance of Services Tribunal Peshawar judgement dated 06-12-2021 in sc^ioef- 
appeal No. 16578/2020, ' ^ ’ iliIIIsill

I

_ • Whereas you are,not obey die order of the competent authority and your' 7
I..

• anivf.l/deparcure report is not reached to tnis Directorate after the lapse of n« dins IJ 

•months & 8 days), time Period. It

SIS]
I

tantamoymi your disobedience' iiv.ijijs j;irC;ard, n lua
taking compliance of order of the* Government. I! 'i

■iiii
^□u arc hereby Ciilled upon to c.xplain that why discipliriiii'y,-priuTetliiiL', 

under El^D Rules 2011 are not iniiiated. against 'you .fp'r not •.tviliing tfiVcIi.n ju- ir. 
stipulated. period • after issuance of the notification No. 5101-i-lll/7-2fi2V2iJJ2lD } mrui;. ? m
Inspector) dated 22*'*' August, 2022 and. Directorate endorsement flo.yiV/Dt'i 

2022 dated 25^‘> August, 2022.
LK.'l.'S,' EtI.I, II

A lliDIRECTOR GENERAL 
Drug Control ii Pharmacy Services \ 

Khyber Pakhtunkhwa Peshawar. ,
Cc: i

1. pistrict Account Olficcr, Peahtiwiir,. Kohai. D.l.Khan, AbboLtahad. Dir' Lower K. 
pannu.

2, portion Oflicor (H-lil) Govt, of KP Peshawar Health Depniirnen! with refeiviu'c- tu 
l-leBiUh Depai-Lmenl letter No, SOH-lll/7-202/2022 • (Drug Insneoturl dated
August, 2022, ■ .

1
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: .SHAHZAlj HUSSAIN TALPUR 

: 407-Kof20l9

if—ResponJciil *

. decided on 30i)i December. 2021. 

15.03.2019
Saw

• (.Against the judjjmenl daied 
, .Service Appeal No. gl5/2017)

!rr"“ "... T™„>r..> u„.„,
• IVavincial Ifublic Svic^ C. ’ "'-Special Auditor

*
passed by dip Sindh Sen-ice Tribunal ai Kaindn in ;-T»

■S^

s; 11974—

li. 3(l)(i)—Special Audiior, 
was required to be selected by ilic 

-bpecml Auditor was a grade 17 post and 
io either select.or.i^pahu a person in Grad/

s 1
'i Ki;;

-igTi£i17. KrI 1
.-■special Ai^di.or, Cooperative Societil shriw^d^r ?h l"
.. respondent; :there IS nothing therein, regarding the number of notiHcation appointing ihc . !
: 01 Special ^uditor. how many had pafiicipa^d inT wf "^'=
, culminating in a seriatim iLJ, T'^'

he respoxu^enl was pre-selected and appointe^d bv iLT'' , ‘V ‘ '
done wuhoi,t making him take any test and/or imct^ievv Societies

S' «

III
III

f?
A

II
and this wu.s iri M

. ^■O'opetentagthority. without disclosing the designa oa! d ubiquitous term

. also did not,disclose that he himself was the coi^nSln? competent aulhoiily. Secretary
16 posit,on^ To enable himself to appoAt the rSnld cf appoincments.to u Grade : •
position of Special Auditor from Grade 17 to Oride id f . Secretary. illegally ,,downgraded

- tespondfiu went unnoticed the Secretaiv nexus between him
,e„

P‘"-'R Co„mi«i„„

"PP0"..« Special Auditor, b, .be toa.n.ir.io,'; .je,- bet,; ■
Vcial Auciitor was in Grade; 16 because selection to G accepted that the posi uf '

'''■'■“‘"“■“■“^""PbndenibsSpee.biAudittet.emitnltb” '°

,l til
St ii
•a-

Hia
3. ihe tIt %I

1fe til
.'■i

Sb
its
Si

(b) Civil service.— Ih-• I
iii, • —-Appointiipeiu—Use .of iS^'

. oicmorandums. instructionsin ■ notiiicaiions. orders ulilce competent, authority but WithL disclosL uch

policy and also against the oohiip. i designation and• d'ose committing ihem! “ faciliiaier
I

r;iihe k-nn •
, . . numt: is agiiiiisi public
Illegalities to be committed and prmcei.s

i.P'-
If;

U'

! |-rson who ,s supposed to be the competent amhoriw 1 designation and name ofihc
• ohluscate and enables illegalities to be commS " “’-^“‘'■ogless. No.,-di.sdusu,e serve.s lo
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noiification’dated
appoitil the- respoiideiklk submiSTf

1 Olh May, 2013

not
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Karachi dated the
notification III ille

Pistiny vacancy with immediate effecr' '^““^^‘'“‘'''e-Societies Hyderabad
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'■(

X ^ ijictially downgraded the position of Special AuditD^/m^ ! h ' “Pendent, the •S'ji'reiary
^xus between him and the respondenl went imnniiced ihe^SecLtarv ‘

iqiroduccdirreanden service vide notification dated iO February^^OK

: COOPERATION DEPARTMENT GOVERNMENT OF Si 

; Karachi dated the 10th February. 2014.

' notification . .

Im.i a«11naniL- of •B!

■q

'S

IIIillI
NDH

'4i i-t
- ■■ '• •■ ' ■ ■

competent aulliority-the services of Mr.
I Hyderabad are hereby ' 

lermivc 
' said

No; SO(C-fI)l(i6)/2008

Societies (BS-16) is to be filkd through I ndh Pubhc T * ^"ditor Coop..........
• poslihas not taken from the purvietfof Sindh P

appointment ofMn Shahzad Hussain by ti.e CompNim A^fil^iS^SSii.^tdr 

■ (ALl AHMED LUND) ........ "1 •

m•With the approval of the coii ms

SECRETARY TO THE GOVERNMENT OF SINDH

^ by the Conipiission lpSSo*lL^iliatlmly a'persoii sdecteci
. not the competent authority ?o appoint the resVoYdem^ ^
.appotntmentofthe respondent was iE^gathewanS^l^^^

y. To dei'erniine whether a 
whether the :person selected couKlToSr th'V''''‘'^' Ccopctative Pcparuncm and 

li‘w and rules. The Sindh Civil Servant Act 19733 ' I ' ‘be applicahlc
fakisiao in connection with the affairs of,I ’ p bl'the service .,f •
AC. 1973 states, that: the Prov.nce ofSindh'.** Section 5 of the Sindh Civil Sc ivams

I
Appointmems.-Appointments to

°1 the Province shall be 
authorised by it in that behalf.^

Appointment Rules,^ mtide

“ civil service or a civil post i 
made in, the prescribed in connection with.the iUTiirs 

manner by Govcrmneni or by a person

Rulf 4 of the
pursuant to the Sindh Civil Servantsprescribes, that; Act.-1973.

(l)The authorities compwni 10 make HTgWcw .o cte various p„a. sha,, i,. ,y,

—•— Appointinp Authoriiv ~ “
—I Secretary concei ni-,-t , '

S.No. uw.s:Posts
6,

r ' sanctioned in Basic Scale-lfi 
^er'vL Co' ■
service Commission. The funciions 
Whereol. is reproduced hcreumler’

ion Act, il989’ 
of the Commissipn .was enacted to establisli the Sindh Public 

are.supuiated in section 7,H,c rdevaril, ps.rtion •

IIJ lu conduct tests and
1 “

c.xaininalions for recruitment for initial
(n) .Fl, pos.. =„„„„.cd „i,h ,hu affti„ of ,|,e Provioco of Siudh; 

Pursuant to the Sindh Public Scrvlr,* r • •

appointment tc -

.iifti

l5-Se|>-22, l|;.]|;]" r

^ S •
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flA ■ ■ lid >l?ey _and‘:il5^-'-reiipeciive
V ; '■‘■';morandums. instructions letters and oih.-r whenever .■issuing notifications; onttefi^cjtfK.,:

ofitJ person issuing the sameTo ensure dlTku'hf“""^^ clesignaiioivand ihe
\^h will. ensure that such person rennins ^cnm \ hi ^'^Sally authorized toido. so, luul. tti
Secretary. Establishmeiu DivisL Government of of ihi:; judgment be sent lu-ihe ' : *

. u, the head;of the Islamabad Capital- Territory Redslar'lf Secretaries of the provinces, S
who are dij'ected to issue requisite orders/ dirLS ald tl High Courts ;. |

. aazeties or. ask the concerned governmeni 1 i “ ^ icspce.Lve •
: consideratii^n in chamber by or before 1 Ch ^022 ' ^obmilted for our '

• • MWA/P-3/^C
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. CQUHT MATTr:[? , r:.^ u
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All the Conimissiniiers, Kiiyher Pakhlunkluva. 
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•i . NOTIFICATIUN^-

.!Ad!: NAMHOE
aUTHOUITS'" ’.vilii.r__________

OFFICE- ■••MEMOKX'NDiiMS, ' 
AND OTHER COMiVlUNICATlUNS ^

ISSUINC
_____________ OUDRRS.
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i ‘‘T '1^ refer lu ilie subjcci died above and io sinie iliai ihe J lon'.ble
Supreme Coon of Pakisian in io Judemem dau-d ,i(), 17 7021 passej iii ihf C.A No. 62-K of ' 

|02l arisine oiU bfC.P No. 407-K ufPOlO has passed 
• ppeiaiive pan wliereoi' is leprodiieeU as under:- ,

I? i'

I ll'i
fliii.ccriaiji orders/ ijiVcii direcilons, ihe

I
!■
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“l-or.llte reasons menlio-jied above, ihis.peiiribii is convened, iiiio an appeal ' ' 

and allowed and llic impugned jiidgmeni of llie Trilnmal is sei .-.Lside. We

m*
I %arc also convinced thai llierc is a need .lo pul a 

illusive aiid.clii.sive.lenii

ifasu.j) II. ilii‘ use i.f iiie

- yhc ccmpele.u ««//u.mi'Aviih.nn disclo.sure ii
of ll.e conipcU'iil ainhorily's aie.sipmilion anil ''ame. ThcnBi.re, ilie' ¥5-I*i'governmems of ^Sindli yieiiiioner No. 

j-. : PakliiLiiikliwa, Punjab, ihe Govdinmenl. of Pakisian.

Supreme Conn and all High Conns, and it,rough ilie IfegiMrars of ihe 

Higli Coun’s all Disiricl and Sessions Conns,-are re..p.ir.,d lo issue

Ol) Bahichisian,' Khyber '• 

Regisirars of die

A. m
fl

t.
%i

t'f

&!
5. requisite orders/ directions. Ilial ihcy

I funetiunaries.
& I-.®and their • i c.specCive : - 

siaiiitury 

1 ornce

«
seim-govei-iinieiils Mand oreiiiiizatiou.s 

lucnniranduins,. . 
ronmuinicaiions must di,si;[osc ilie '

1:!■.

Whenever issuing notilleaiiDiis.. orders 

instructions, letters TuiU other 

. fkliidiialion and.Hie naim- of llie
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5 - t'l-'t it is by one wluvis ill■lcg->iiy iauthorizcd

n icmriins
I^ to do iiu. and which will tHPj •‘insure that .S,,eh persor

, ]. be sent to the Se i'.‘‘^countable. Copies or this Jud,mem 
'^retary.EslafatishmentDivisi ^

to the Chief Secieuiries of ihe

IKIIilivision. Oevemment of Pakistan,

- cani,., T ■ ■i -'=“P‘“'T™,c.ry,Rag™.a„f.,„Sup,-e™eC„>,,,

■ • .^‘■e directed to is.siic

' •
%
*y.

and ail High Courts
PM-i-eqmsite orders/ directions tnd io publish tlu- ' 

.respective gazettes br ask d:e concerned governmen. m do '
iC-same in their iMSF■,so,. R«ii

I'i•} i
II /T'

Is
«are iheiefore.

• ‘"'i^^^^''^Jtidement in letter &
. 'eciiie^icd 10 comply with the orders/ direciioi 

spirit ill fut.jre. ■ ' ' • i IIIns eonlaiiit'il

/?-•tv
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PESHAWAR HIGH COURT, PESHAWAR 
form “A”

form OF ORDER SHEET 11i*

I
ScrittJNoof .
•ofdtf Of 
.proceed in p

Dale orOrder 
Of Proceeding 1Order or other proceedings wiih Si 

01 paiUBs or counsel where necess giuuire o.fjudjeiir 
ary . Hi

i1 2 54r '■ 3 mif.I W■P.No.asnR.p/pf^o^^ • ai lit28.09.2022. 1 IPfesant - Mr.NDor 
Advocate for tha petilionera.'

■i Muhammad Khattak,

sli(=s=:s
1

I
! « iiii5-Jld_ATTIQUE SHAH-- Thfojgh instant writ ISiIpetilicm, petitioners have . approached to this coup

I\
with the following prayer;- 

' “I.

• . r«S'
^Ppropr/afe W/-/J may Wnt//y 

Pe /asued to deeJare -Oja //lipugaed ■- 
notiricatfon v/de dated 2X08.2022 to 

e«a/i< of the term "Competent 
" Inoffeative tspdn ttte 

rlghLi of pettUoners. wlidout mandate 
of law, 
irnconst/tutforia/,

Si Iam-mIf.

KflB1

1€ss SIlllBgal, ■ unlewful, 
, , impracticable,
invalid, void ab InWo and ultra vires In
Void of the Judgmenarcited

• SCMff 43g nerrated under the 
grounds.

■ III iiK!f
as 2022 
' foo^ of

1
12. Further, a writ of mandamus- 

may also be kindly Issued directing - 
l^a respondents Na.1, 2, 3, (Provincial 
Gov^rnmenQ dear\ed under Article 
129 of the Coiisf/tutJop ot Islamic 
Republic of PaMstrin to ac{ strictly In 
accordance with law while 
communicadng the reripo/icfent 7^o.05 
lo keep him bound for 
notltylng/publlshing the orders/
djracffons conta/nod fn tfmyudgmenf i
•'Ited as 2Q2Z.S£mMS under proper ' 
■iuthorlty In the off,'dal Gai-atla under 
decUon 20-A of General Clauses-Act ■ < 
to take a legal effect “ ■ ■ ! -

1
1I :

%■ f K'i ilflili'i%

aa
ft
%i

«ri'-ilfifll
1 ■i 0,2. ; in essence, the petitioners ,arti aggrieved '

•from , notification • No.SOH-lli/7-2t3Z2022(Drug 

Inspectoi), issued by respondent Mo.4 being in '' • - 

violation of the Judgment of: the august Apex i
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s' illIIt■ b ft m\£.Court rendefed in Province ofSbidii 

Vs. '$hehzB<i Hussain Talpur, 

:SCMR43S).

■■ -Z.

1^1and others im!i.
reported as/,^p22 m& i:;S:t gaf

Heard. Record perused.

^Perusal of the ibid novification 

: rellact that the said notitic^lio/i hiis been Vsued 

■ pufsuanj, to the Judgment oi the Khyber 

Pakhiunkhwa Services Tribunal dated 06.12.2021 

in .Service Appeal No.16578/2020, For 

reference, ttie said notification is 

. below:- •

!
4

44.
would

i■

1 a
I11 Sisi

Brealiy • 
j

reproduced -

BaaI ■1
t■'h'.u

i
• I .

1 ■ li-i iiNOTIFICATION
gpH-|ll^^g2f;{C2?[pfVq InspflctnrJ.; ln.oomplla.Tee of the Services • •' '

consequent upon' the approval. oJ compelenl - •• 
in.li^'/rf’® Offers of Ihe loilowing Chief Sojg

is
illlieIS7<

■3.ti
• tes

*•sr;

ik:
S. atm* of Offlrtit 

SD»tion«eon 
Syed MiHammad 
Aud Hallinl Chlat
Oiug liupKlcr as-

frooi Ta Riniaiki' •Hd.■

1. Otibl Phannscisl
(BM8),K0A,KaliJt

Chlol Drug Agakisl tna .Cl.
Inspector (8S- 
13). Oisiftd 
D.l. Klisn

Iff.
18 t*a..

2. Taneb Abbae Ctdet PhatinaiSel
(aS-18). SetWres 
Hospital, Peshaaai

Chlet Dtig Against the 
Inspaiior (BS- vacant post 
18). Dl6lrk:t 
Abt>oPabftj

- 1“ OG. DWPS Oft Boounl ol
ttoWilMflfprocBaJIngsuyef fU), Roles, 2011

¥■Chlet Drug
InspeCairBS-IS Sf-1

I 3. Atiiln ul Ha) Senior 
Drug lisaeflor 
(8S-iai

Already under lejiwl ■ 1
g.i. Ajii Hussain Senior Phermaiist 

(BS-IS). SerWee 
ftosplui, Peshawar

Drug Analysl 
las-irt. Drug 
TesUnii 
Labor: lory 
(OTL), •
Pasha tar___
Drug Itsiiiidar 
(BS.17I DHlrtt 
Olr Lower 
Drug Irupoclor 
(BS-17)0lslrU 
Datuiu

Againsi the
VBcanlposi

Analyst BS-18r
f

11;
ffs. Marmw Almad

DiugInspsoivBS-'
Drug hupecttr {bS-
17) Dlslttr^ Peshawar

AgalnsI lha
vacampost17

6. IZla Uloh Dnjg
InspecloraS'l?

Drug InsptKtar (SS-
17} DlsUcI Olr Lower

AgalnsI the 
vacant post

Air^ tinaar retort to DG. fioaw'nn 
0l!islpllna<vproceerllngindetE(U)Hulaa.2Q11 ;

1'^Ii;its-
Muhammac
Shoalb Khun Drug 
lraoeelafB7-17 
Shalunda Mustain' 
Anwar. • Drug 
lnspeclarB$-17 -

ii :

IWalling br posdtrg al
DlrectoraU of Drug 
Conliol i Phaimicy 
Eaivices, Khylter 
PaUitunJdiwa, 
’ashawar

Drug litsptclor
(B&17)0l!tilc|.
Karak

Agalrut Ihe 
VBcaniposl. .11ii¥:■ 1i H' mj i

E'm-
-Slfy.

Al .S’E.XAMp^
Peshawar hngn Court , . .

U- E.
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“7 :*Iii .• Secfalai> toCavLoU'Jiybef. •
Paiditunkhmhlsallti'DiipanmsnL ;

. Ibid notification clasirly refliicts that

same is based upon the judgiment of the Service

Tiibunal dated 06.12.2021 passed In Service '"

Appeal;Nci.ie578/2020 of the petiticmors. In fact

. the petitioners through instant writ petition under ‘

,, the gu)se of tire ibid judgment of. the august Apex

Court, seek setting aside of the said notification -

• ..being violative of the ibid judgment of ihe august
•. * *

Apex Court. . '

. .The matter of the impugned'notification / 

revolves nround the posting/ transfers of-the 

petitioners which squarely fells within the terms 

and; condition of the service of the petitioners 

provided by Chapter II. of the Civil Servai^s A^t,. j 

■ 1973,. which are Indeed amenaokr to the 

jurisdiction of,the Khyber Pakhtunkliwa Service 

Tribunal provided by section 4 of the Service 

Tribunal Act, 1974. The jurisdiclion.of this court [n ... 

such mailer; is explicitly baired :under the .

. provisions of Article 212 ,(2) . of Ihe Ccnstitution.- 

Miss Ruffhsana IJaz Vs. Sacreiary, Edudatpn,
i

Punjab i: of/iers (1997 SCMR 1S7), Ayyaz i 

Anjum It's. GoW: of Punjab, Housing & 

Physical Planning Depart-nonl through

Sacretary and others (1997 SCMR 169), ,

Raflqua Ahmad Chaudhry Vs. Ahmad Nawaz ~

%r‘

i
1I*

i
13it-*!
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1^3
U. M.
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m.m
IAfa/iA' 4 others (1997 SCMR 170). Secretary^ 

,£ducaf/o/i WIVFP. Peshawar and 2 others Vs.'
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.:Sj lueiuBpiif piqt Btfi jo uorpod ]uea9I0j e^I- .

anos ZZOZ) Jnd/Bj, uiBSsnH pezt/Bqs 

'/pu/s JO eoujAojd io 8SB0 9gj UI p?yod^ pnoo' 

X3dv IsnBne sm p )U3Uj6pnf evi jo. uoncpiA ' 
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M^ud/ng the died laws and to the 
aoTgernmenta' rules of business. It hi 

Individual who holds a particular 
position and virtue, of such 
position exercises

Ir
i

■ .1

. „ , ------ power, Merely
aieplloning the eompeteat authority ■ 
witnout disclosing the deslgnailon ^ 
and name of the 
supposed to ba the

&'T.
P

person ivfio ts 
. ... compoleiit
authority Is utterly mean/fjgyaas. Won- 
disclosure serves to-obfuscate and 

. enables lllegallilaii to be committed.
■ In this case the Secretary-was not- 

authorized to appolrit the respondent 
nut managed to do so by donning the 

• competent authority cloak. Wearenot 
■ It all persuaded by the contention of 
(he respondent’s counsel that the 
respondent should not ds penadzod 
for tdo Illegalities committed by the 

. department. The respondont ^as • 
d/ega/Zy se/eoted ano' appoZnfed by 
I'ho .Secretary 
ne/eedon/app'o/ntment 
nu5(a/ned/e nor Is It such a minor 
Iransgresslon th.nt . It could bo 
r.'ondoned.

A

I

•:-l i'
r.iu

Imm
>*- is

IPs:!i .nK

!

illand his
Is not iill■i.

11i1 iiftiV6. . We may a/si3 onserv'e f/iat (de 
use 
aucn

of vague and Impraclsi language, 
as, the competent audiorZty, In 

■ Zega/ ' matters Is an analhima and 
oftentimes results In avoidable 

. disputes.

immmi
II'tIS

which . unnecessarily^ 
consume dmo and public resourcesT^ • 
Thejuse ot accurate and precise 
language helps avoid disputes. Using 
the term the competent authority but 
without disclosing such ' 'person's ~ 
designation and name /s against 
/iud(/c policy and also against the 
public Interest since It facilitates .. •

. Illegalities to be committed apd. ■ 
protects those committ'ng them. 
l:very:functlonary of die government,

■■ and ,everyone , else pj/d. out o(^e ' 
public, exchequer, -serves thn people-1 

, of Pakistan; positions qf trust cannot I
be misused to appoint on.i‘s 
<6 Z//opa//y exerc/se poiiver.

• fV,€
a ¥i

,• ■I

% Iy
V

is$I
5 •ii,;

u

% i ■
i-1 ■[N .

^:0TTe:^X 
EXAMlwiW' 

hawar Hi^ifcoun

mitsown or g- «-S"
• Pes I!f7. for the reason^ mentlatjed n 

ndove, this petition Is converted Into ; 
an appeal and adowed and the 
Impugned Judgment of the Tribunal Is' 
ifat aside. We are also convinced that . 
there:7s a need to put a stop to t/ie
use of the Illusive -and .elualye term - 
die competent authority without- 
disclosure of

'i
.-i k

} -i/. .

S':
die competent 

: jiuthor/ty's desigrfatlon end . name. 
Therefore, the governments o7S7nd7i 
{petitioner No.

1
1), Balochlstan, 

IO}yber Pakhtunkhwa. Punlab. the iI:r •
M

■J:

m1!!

SiiiII
•• 'j
t
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Povernmon/ of Plaklstan. Registrars------^
t/ie Supreme Court ami all High 

Courts,. Bnd through iho Registrars o7 
the High Courtii a/I Mtirlcl and 
Sessions courts, are. required to 
issue requisite ordertydlrecdons that 
they and their

!

respective ., 
.functionaries, semi-government and

■ statutory organizations whenever' 
Issuing nodflcations. orders, office 
(namorandums,. Instractloiis, letters

■ and other communlciiHcns, . • must
disclose the designation and the ‘ 
name of the person Issuing the 
|o ensure that It Is by 
legally authorized to do so, end which 
will ensure that such person remains
accountable. Copies of this Judgment .
ha' sent to the ■ Secretary,

■ ISstabllahment Division, Government 
of Pakistan, to the Chlaf Secratarlas '
of (/:« prov/nces, to l/ie A<a(/0/{fta '
Islamabad

same 
one who is

Cap/tat. Territory, 
Registrars of the Supreme Court and 
all High Courts who ere directed lo 
/ssuo raquys/te orders'£//roc:f/^s and 
10 publish the sama In their l 
respective gazettes or

I

ask the
concerned government to do so.

• Compliance report be submitted tar * 
• our consideration In 'chi\mher by or 

Aefore f AfarcA 2022." ■

Pursuant to the abovti judginent of the • 

august Apex '^Court the worthy Chief Secretary,' 

Government' of Khyber Pakhtunkhwa' has Issued 

a notificalion No.SO(Ut-1)(H&AD/1-l/202,0 dated 

14,02.2022 vide which compliance of the-ibid ' 

Judgment was', sought in leBer a.nd spirit In future.- 

However; due to the reasons best known to-the
•l

respondents' at the' time of, issuance of the 
i- : . ' ’ . . ■

• impugned notificaUon the ibid; judgment of the

august Apex,Court was not complied with in latter :

. and; spirit. ,

a-
'§
Si
‘‘k

;»

• Under the provisions of Article 199 of the

Constitufion tie decisions' pf the Supreme Court 

are binding on all. other court?,. .Fori. •
A

{ .

ATTE• f , .

' EJW
Pq£ High Court.

*. 'I . <

. *
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reference tliejsame is reproduced below:*

* . "Any- dedstan of dio Supreme Court
sh3ll.\to ttio extent that It deddas u '

‘ queat/oft of law which Is bused upon or ' 
enunciates a principle of law. Is binding 
ofi-a)/otter courts M/’afttefs/j.'
... ^

• Given lhat the decisions of the Supreme ’

•„ • Court are binding upon all the stakeholders and;

as earlier discussed the Government of Khyber

Pakhtunkhwa has already issued a iiOtificatiorr^ •

qua thsi compliance of the ibid judgment of the
. *

august Apux,Court [n letter.and; spirit, however, ... 

mere.non-compliance of the ibid judgrf.enf of the' 

august Apex Court would not confer jurisdiction- -•' 

,upon this .court in a rnatter which is. sqqarely .

.. arising out of the terms and; conditions of the ' 

service;- of , a i-civil servant-.Undeniably the ' 

decisions of ti-ie august Apex Court are binding on 
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