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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR fCAMP COURT AT SWAT)

'•A

\

of 2022Service Appeal No.

Wasil Ullah S/o Imdad Ullah Khan R/o thana, Teshil Batkhela 

District Maiakand. L-Naik. No.4400
Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 

Civil Secretariat at Peshawar.
2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Maiakand Levies/Deputy Commissioner, District

Maiakand at Batkhela.
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974,

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Poiice-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

1)

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutpiy.

2)

3) That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government framed Service Rules for the Levies 

Force jn 2013 (Copy of relevant text of Service Rules notified 

in February 2013 is Annexure “B”).

4) That Schedule-!!! of the above mentioned Rules, which

provided for length of service towards retirement had certain 

' anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified in 

December 2013 are Annexure “C”).

5) That the relevant Rules were further amended in July 2020. 

Regarding the length of service towards retirement, Rule 17 

was amended to the effect that all Levies personnel shall retire 

from service on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-111 which provided for certain 

length of service, was deleted by virtue of the amendment 

(Copy of amendments notified in July 2020 are Annexure “D”).

6) That the rules were further amended on 23-03-2021. Rule 17, 

which provided for retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendnrients. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 

service or on reaching certain age. For instance Hawaldar

i' .
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would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/Naik 27 

year of service or 45 years of age and Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified in March 2021 are Annexure “E”).

That the above mentioned Rules being extremely detrimental 

to him, the appellant filed representation before the concerned 

quarters for redressal of his grievances. The same has not 

been responded to as yet (Copy of representation is Annexure

7)

<1 F”).

That the appellant alongwith other similarly placed personnel 

of the Levies Force got retired from service on reaching
• ' ' ' ' I

certain age/corripletion of certain length of service as 

prescribed by the above mentioned Rules (Copy of retirement 

order is attached as Annexure “G”).

8)

That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

9)

10) That during the pendency of the said petitions, the Provincial 

Government made further amendments in the Federal Levies 

Rules on 21-10-2021, whereby retirement age in respect of 

lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules notified on 21-10-2021 

are Annexure “H”).

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules, 

which was never responded to. (Copy of memo of second 

representation is Annexure “I”).

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021, W.P NO.470-M/2621, W.P NO.337-M/2021,
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W.P NO.338-M/2021, W.P NO.333-M/2021 and W.P No.335- 

M/2021) before the Hon’ble Peshawar High Court. However, 

because of jurisdictional issues, the matter was referred to a 

larger Bench.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of 

their re-instatement in light of the Provincial Assembly’s Act. 

The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not 

challenged in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. Consequently, 

^ the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

11-2022 is Annexure'T).

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

GROUNDS:

A) That the impugned act of amending the relevant'Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional. Hence, the same acts are liable 

to be declared as such.

B) That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they are so
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ii) Any other remedy though may not specifically
i

prayed for, but which circumstances of the case 

would demand in the interests of justice, may also 

be granted.
Appellant 5 '

Wasil Ullah 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

CERTIFICATE:

Certified that no such like appeal has earlier been filed before 

this Hon’ble Tribunal on the subject matter.

Appellant

Wasil Ullah

:/
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r.AMP COURT AT SWATTRIBUNAI, PESHAWAR

of 2022Service Appeal No._

Wasi! Uilah.......

!> !
...........Appellant ■I

■iiSii

Government of Khyber Pal^htunkhwa and another
Respondents

affidavit

(Appellant),do hereby solemnly affirm and declare1, Wasil Ullah
that the contents of the above titled Appeal are true and correct

and belief. Furthermore, no suchto the best of my knowledge 

like appeal has earlier been filed before thisis Hon’able Tribunal or

elsewhere on this subject matter

DEPONENT
»

Wasil Ullah

& 7

{

1.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

r

2

of 2022Service Appeal No.

Wasil Ullah..... Appellant

i'
Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:
Wasil Ullah S/o Imdad Ullah Khan R/oThana,Teshil Batkhela, District 

Malakand. L-Naik. No.4400 

(NIC#. )(Cell#)
4
■-i

RESPONDENTS

1) Government of Khyber through Secretary Home & Tribal 

Affairs Department, Civil Secretariat at Peshawar.
2) Commandant Malakand Levies/Deputy Commissioner District 

Malakand at Batkhela.

•t,'

Appellant AJ

Asal Khan 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court
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Rl
r,nVP.R>JMENT OF KHYBERPAKHTUNKHWA 

unUF. &TtoBAT. affairs DEPARTMENT

NntiFICATIQN
Peshawar the 4^*^ February 2013

i:

i;

opttVTrF. RDT .PS FOR feDRR AL LEVIES FORCE IN PATA i

Section 9 of the PATA Levies Force

is pleased to
In exercise of the power conferred by

Provinoially Government of Khyber Pakhtunkhwa
Reflation 2012, the
make the following rules, namely:-

Short titie and commencement:- (1) These rules may
(PATA) Federal Levies Force Service (Amended) Rules,

be called Provincially
1.
Administrated Tribal Areas

!
i

2013.
(2) They shall come into force at once.

Definition:- (1) In'these Rules, unless the context otherwise require, the following 

expression shall have the meanirig hereby respectively assigned to them, namely:-
2.

“Appointing Authority” means the appointing authority specified in rule-4; 
“Commandant” means Commandant of the Force, . who shall be the
Deputy Commissioner in their respective jurisdiction;

i

I
{

(a)
(b)

” means as Assistant/Commissioner or ,“Deputy Commandant (Operation)
any officer of the District designated as suCh by the provincial government 

who shall be Deputy Commandant (Operation) of the Force 

exercise in his respective jurisdiction such power and perform such 

be prescribed; and who shah'be responsible to the

(c) !■

!
in PATA, to

functions as may 

Cominandant for operational matters of the Force in PATA.{

.; t
“Deputy Commandant (Administration)” means Deputy Commandant 
(Administration) of the Force, who shall be an officer of the provincial 

officer of the District designated as such by the

(d)

government or any 

provincial government to exercise in his respective jurisdiction such
powers and perform such functions as may be prescri^d and who shall be 

responsible to the Commandant in administration and establishment

matters of the Force in PATA.

(e) “Government” means the Government of Khyber Pakhtunkhwa;

(f) “Home Department" means Provincial Home & Tribunal Affairs 

Department;

V .

“Wtial recruitment” means ^pdmtment made other than by prornotion or 

by transfer;

“Schedule” means the Schedule appended to the^e rules*

(g), i

w
CEBiHEu 
BETRIIECO^t

i
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SCHEDULE-m

See Rule TL
ii;

Length of servipe/AgePost/Rank

Subcdar Major (BS-16)

s.#- Sub^ Major or 6038 years Service or 03 years service as 
whichever is earlier nI years age

Service as Subedar or 57 years35 yean service or 03 years 
age whichever is eajlicrSubedar (BS-13)2

7 m yeare service as Niab Subedar or 5432 yeare service or 
years age whichever is earlier

;Naib Subedar (BS-U)3

as Havaldar or SI years29 years service or 03 years service
age whichever is earlier

26 years service or 03 years service
whichever is earlier

23 years service or 03 years service as L/Naik
vdiichever is earlier

Havaldar (BS-8)4

as Naik or 48 years age
Naik(BS-7)5

or 45 years age
6 UNaik (BS-6)

whichever is earlier i20 yeah service or 42 years age7 Sepoy (BS-5
i

I ]

.y

/

• s

}

CEh- 
be TRUE
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BETTHICOPY

HOME DEPARTMENT .
■ NOTTFICATION 

Dated Peshawar the 14-07-2020

of the power conferred by Section 9 of theii t
^No. SO (Police-IDHD/1-3: In exercise '

i

Provincially Administered Triba! Areas Levies Force Regulation 2012, the Government 
! of the Khyber Pakhtunkhwa is pleased to direct that in the Provincially Administered

Force Service (Amended) Rules, 2013, the

c'

i
• -•

);
Tribal Areas (PATA) Federal Levies 

following further amendments shall be made, namely:
!

Amendments :
!

Tn the said rules:-
a) Fro rule 17. the following shall be substituted, namely:

“17. Retirement."- All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt 
for retirement after completion of twenty-five (25) years regular service.

and
b) Schedule-Ill shall be deleted.

>SECRETARY TO 
GOVT; OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT
V..

I

Copy forwarded to the:

s xxxxxx
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Mq & cl3t6 j.ftfir.ation e^y^fo-besubstitutsino

NsilElS.^-?^ 3 2021

i;i/■. e:--
t;

of the powers 
2012. the Provincial 

PATA Federal 

ndments shall

Peshawar,
In exercise

.. inwn/MKDiL©yies/MisC;/2020,-

Service (Amended) Rules.

Regulation 

direct mat'in the
t*.

■ conferred by 

Government

Levies Force 
;be made, nameiy.-

tvjrther ame
1

•w i(^pnondments

bsiHuted. namely.In me said rules- 
loRul6 4,:

shall be sub

k*of Subedar:
authority (or purpose ot

d Superinlendenls shall be

aulhority tor initial
Commanda

i.'
1

Is of Subedar Major anpromotion to the pos
, Home department.".t ■ Secretary 

2. ForRole l7,thelollo«''''9
shall be substituted namely;

Schedule-Ill and no

following shall be substituted, namely.
■•17.
extension

For Schedule-Ill. the3. •‘Schedule-ni
(see rule 17]

' ni»QUrT3;s:7isrThrp5irr^'’‘‘r 5. No. Thirty seven veafs or i 
Three 'tears' Sallee « 
subedar Malof or SWV 
Years ot age whrchever 
is earlleri

■“of Seniority- 
from,

:------ On the basis
corn-lithess 
»he SuhsoarsrMermedlale QualircaUan

amongst
havingSubedar Major (05-161

1

Ye^rs (
Five Veras 
Subedar of : 

• age

F.ivoBy promotion, on iij® le'h/ico of
0? seniority cum Fitness Jn

following manne. of
Whichever Is earlier

Subedar (SG-13)
2 . tne

Subedars
hliing intermediate 
qualification: and

i
Percent (50®^) 
amongst Naib 

having 
School

(It) Fifty
from 
Subedars 
Secondary 
Certificate 

By promotion,
of SentofUy Cum 

(ollpH«n9

Years'
Years' 

Naib ;

Three

manner. years ;Naib Subedar (Bb-nj
3. the

namely. • ■P-‘'7y

ryy\t 1. . J .

‘V
T./

•- o‘

V
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i

’

li
/

qualifical'On. and
Percent (50%) from 

amongst Hawaidars.

. !!
(il) Fifty.

: I
s

I Length of Service/
Age ______ _

Thirty one years service , , 
or Three years service 

Hawaldar or Rfly 
One years of age, 
whichever Is earlier.
Twenty Nine years 
service or Three years
service as Nalk of Forly
glght years of age. 
whichever Is eartier.
Twenty Seven years .
service or Three years 
service es L/Nalk or
Forty Five years of age. 
whichever is earlier.
Twenty Five years
service or Forty Two 
years of age, w^loh^ver 
Is earlier.* ___j

Qualification for Promouon I
Name pf^he Post / Rank

HaWaiSarlSS^Ofiy '4
as

Naik (BS-07)5
'i

[

Unaik(BS-p6)6 i

Sepoy (BStOS)7

/
SECRETARY TO

government of khyber
HOME & TRIBAL AFFAIRS DEPARl WENT

Copy fonvarded to the:-
I

3. All Administrative Secretaries ip Government o( Khyber Pakhtunkhwa.
4. Registrar. Peshawar High Court. Peshawar.
5. All Comrhissloners, Khyber Pakhtunkhwa.
6 ADDeputyCommissIbners.KhyberPakhtunkhwa.: 
y' Provincial Police Officers. Khyber Pakhtunkhwa.

All.Heads of Attached DepartmenI In Khyber Pakhtunkhwa.
. 9. PSO to the Chief Secretary, Khyber Pakhtunkhwa.

10 Accountant General, khyber Pakhtunkhwa.

............ ....
Department.

1
2:

^ •

8.

V

i

I{

\ /
■ (Polfce-ll). Section Offic e

I■ i

. Ci
.' •'v:

•••
(

I ■
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.Tlie Qiltf Minister . / . ii; •

!i
KP at Peshawar .

/ •

Apniication for review of the levies rules 2021; Subject:

Ppgppptfm^^v SiryMf^(^am !
i\ -

;
1. That the applicant^ are the levies personals of Malakand Levies. i

;
i

2.' That the.Malahahd Levies is establ^hed in the year 1895.

1

- 3. Tl^t the M^alcand levy personals are performing their regular duty as
i

police since 1973
i.

i
I4, That Ih the . year 1962, Levies rules, were promulgated., in which the 

fetirement age nf diffw^t rahks were deterriiined, and the of retirement 

of Subidar Major; Subldar, Nalb ^bldsu: were determined as 30 years of 

service or 50 years of age. for Lans Nalk to Hawaldar 25 years of service 

50 yeays of age and for constable 18 years of service and 50 years of

ago whirhPVPr rnmP.^ first, annpvpdi ^

r

or ;\
■ I

\
■

/ . .
f.

5. That afterproihulgation of the said rules, the mentioiied rules were 

first amended in Febmary, 2013. In which the retirement age of different 

ranks, were determined and rescheduled, the retirement age of Subldar 

Major were changed to 38 years of service, or 3 years as Subldar Major or 

60 yem:s of age, the retir^ent age Subid^ were changed to 35 years of 

service pr 3 years as Subldar or 57 years of age. the retirment age N

/
9/

/
. I

♦

' !
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1 Subfdar clanged to 32 years of service or 3 years as Naik Subidaf or. 54 

' years of age . The retirement age of Hawaldar were changed to 29 years 

of service, 3 years as HawMax and 51 years of age._That the service of 

' Nalk were changed to 26 years of service. 3 years as Hawald^ and .45
yea^ of age. The Teth^cnt age of Lm Nalk were changed to 23 years of 

; ■service, a-years as Hawaldar and 45 years of age. The retirement age of 

Seopy/constable w^e changed to 20 years of service, 42 years of age 

whichever conies first. (Rules attached). \t>

•s..

I

1

i

5t

% T.

6. That- in. December, 2013 the service tenure and retirement age was 

resdheduled. for ^ubidar Major 37 years of service and 60 years of age. 

Sidsidar 35 year of service or 60 years of age,for Nalb Subldar 33 years 

of service or. ‘ 60 years of age, for Hawaldar 31 years of service or 60 

years Of age, for Naik HawalcUff 29 y^s of service or 60 years of age, for 

Las. Nalk Hawaldar 27 years of service or 60 years of age and for the 

constable/seopy 25 years of service or 60 years of age which comes

firftt moles aTmggedl. d-

;

i

/

7. In august, 2016 i.e service tenure was once again rescheduled in which 

for the post of Subldar M^or 37 years of service, 3 years as Subjdar 

Major aiiii 60 years of age^ For Subldar 35 years of service or 5 years as

Subldar .or 60 years of age, for Nalb Subldar 33 years of service or 7 years
fl-rmt a-npgredl. Jj

I ;as Nalb Subldar or 6C) years of age which comesV

8. That on 14/07/2020 the sdifedule of the retirement and service tenure

was amended as deleted, the retirement age was fixed as 60 years, or 25
' t' ■ c ^years of service tenure whichever comes firsLfconv attached! t.

. V
I
I

■ /

/
I >
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h
■ 9. Tliat on 22/p3/2021 The levy rules were lastly amended, in which for the

post of Subidw^Major 37 years of service or 3 years as Subjdar Major or

60 years of age. for Subldar 3 5 year of service, 5 years as Subldar or 60 .

■ of. age, for;HaIb'Subldar 33 years of service or 7 years as Naib Subldar or 

60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar

or 51 y^s of age, for Nik HaW^dar 29 years of service or 3 years as

Nalk Hawal^ of 48 years of age. for Las Nalk Hawaldar 27 years of 

service or. 3 years as Las Hawaldar or 45 years of age, for constable/Seopy 

25 years^of siervice or 42 years of Rules attached), r

/
' •}

4

V, '
VJ. i

5;

1

i

!

10. That in the aboT^e inentioiied rules of 2021, the ranks of Hawaldar and 

SfiDf>Y.-are changed two steps down.from scale 7 to 5.

11, That against the differeht amendments some levy personals filed writ 

petitions before the Hon'ahle Peshawar, high court, which were decided.
' ' '■ ' ' ■ ' y.' r"fCopl^ attathed). ^

I

\
l

!

•;

12.Th^ in the year 2021 some of 1^ p^sonals filed an application to yoni 

that application'the summery often pages were preparedHonor, on

which was approved by the- hon'ahle Chief Minister of KP .(
/•

attacfaedl.'^ VA

IS.That the final amendments of year 2021

ri^ts of the. applicants, because these amendments are based on 

dlscriinlrfatlon in which the service tenure , and age of retirement of 

' Hawaldir to ’copLStable w^ reduced, while the service tenure and age of 

retir^enl of other ranks were .enhanced.

against the fundamentalare
I;

^ k 'I

.CERTIHED TO 
■;8E TRUE COOT

/. ✓

. /
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■*• • ;!;I .■ 14.Those from tke implementation of amendments of 2021, 237 levy

personak of iQwdr ranks are going to be retired.

:-v.. ^

1
/

s
i

of recTuitmeiit is tDiniTnum 18 ifor the^anlc pf constable the age
pf retirement is 42 years, so It is not possible that

IS.That 

. years and the age
• .5

will serve for 25 years.someone
.*•:*

other forces and be 

structure be schedule
also serving the country ast

le.Tbat levy p,er$onals are
i

otiier, forces/police, and their servicedealt like ;

once for alL

the natural justice andamen^emts of 2021 are against
. ' * *

{vmdamental right of the apphcants are involved..

V.'

. l7.That the; at
;

oners.
!

1. HC XSfTCamian Re& ^oiA22A ■

HCUmar Reg No.4282TTian2,

Reg. No. 4356 f ■3. NaikHawaldar Mi

.g. No. 43594. Naik Ha-waldar Shamsul
A

f

l77leg. No.5. Nalk HawaMSrtffiEanmiad Sale. I

Us Havyaldar Zafar AU Bacha Reg. No. 4415

■ Dated 29.03.2021

i t
6.

;
! i

/•
■{

1

1

/

V
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wn t
dated malakand the
Phonev0932-4520a0Fax:09

COWMAN

^jZm2\
^452105 I

nccir.e ORDER NoSO(Police-ll)/HD»/lKD/LevlesMsc/2020

. issued by Gqvernmenl ofof Npllficaflon

amended Sendee Rules following Neik of
Khyber PaKhtunktiwa Horn requisite service/lenure/age as notedr-rrr:::.« - -
oensionery benefits as per i

•; ^Resignation

in pursuance

relevant pension rules:
Retirement Reason

cSSaitorSTThTbSurwlS^
Ss of age and 03-Years servrqe asEssa Khan .

NaikA cHJSaon Ot me both requisite 4m 
Years of age and 03-Years Service asGul Rehman433VNaik2.,

Naik __
Complelion of 
Years of age and 03-Years

Abdul Karim,4332 Nalk3..
The both requisite 48- 

Service as
•,

Zarminosh4333 Naik4.i-
y •

Zakir Ullah .
■'

vy Mphd Younas ';'r
4337 Naik Years of age

as

_N:^lk ^
?:atfage“anT03-Yea,s service as

"■Completta^oHhe' born requisue 4U^ 

Years of age arid 03-Years Service a

■■Smpletlon qf the both requisue 
Years of age and 03-Years:Service as
Naik —_______ V------- -------

•6.:.
;■

f.;
4336 Naik'• 7. 1

both requisite 48-
Amir Akbar Khan\

ofT 4340 Naik/
1

Shah Room Khan4^41 Naik• 9-1\ 1 Omera Jan4342 NaikC 10.}
i
!• Said Ahmed4343 Naik11.
1! *

.1 ■

/
I
I



!
!•

s ■ .>!
j

I i

'% ' ] .,-

!• ; si
{p* *J-

\
i

i ( ; •.-•
/ V:r

V.i Pngc3 of 3/ •:<
■.,';

i

of the requisuB 4b-.ears1 Completion
^mplelion of ^rTS^nTsile 4e-Year5

of age __ _ '
Completion of the

me requisile ^S-YeaiT

the requisite 4ti-Tear7

TsamlUilah3^^4382 NaiK

4325 Nflik ~ 

^7. l439DNalK^

Sabzalt36.
':/Said Jamal :

requisite 4B-Years v;Murad Khan

"‘■39. r4392Naih Badshah Zaman I

Mohd Rooz
[^dKteiT'Hi’cSSpleUoh

of age
Completion

------- -------•^-Completion of Ihe reMulsIle 48-Years
. bfage

’^SoT 4394 Nal^ of agei

r-
I4397 NalH41. of the requisite 4»-Ycars • rBaKhi Moon4r1ip9T» ;

'i
\
■fFazal Maula4401 Nalk44. S

'1

* •'t

2399-^1/LcNC)..
1. PaHWunKh^a

3. Olslrf^ Account Offiwr.Maiak^d.
^Suba^arWia)(?r Malakand Levies.

1^;

f:
• i-

I

DC MALAKAilll/WMMA^
MALAKAND UEV Kf^LAKAND

;
■%

V

. 5 II
\ ■

'i',

i

1

!;

; 2

Cs»pCS“^
I.

Itiife r
I

;
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j(JUDICIAL DEPARIWENT)
WJ>.No.367-M/20:?l with I.R, 

CMNQS.1053/2Q21 & nM/7Q77.
nmSMENT

I
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{
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I Date of hearing 

Banister pr^nan for petffionors.
Mr.Saqlb F^iza, AAG forthe respondents.

!- 29.11.2022, i
I ;

•i

!:>■

asoa: :n
i
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3lM ATTIQUE Through this

single judgment, we shaU alSo decide the 

connected writ petitions bearing Nos.337- 
Mk021, 40$~M/2021, 5034/1/2021,

, A«CjP2t 518-tm021, 45041/1/2021. 601- 

M/^21, 68U M/202i. 632- M/2021, 979- 

M/2021. 966- M/2021. 96(?- M/2021. 1221- 

M/2021. 1222-M/^1.125244/2021, 2210- 

m021. 29134>/2XI21, m2-P/2021, 5423- 

P/2021, and 54244^/2021 as adjudicatfon 

of a dommon question of law and fact is 

i^lved in all fte petitions wherein fte 

petiteners have challenged the vires of 

notification No. SO (Pdice-IIV Hb/ 

MKb/Leviea/Misc/2020 dated 22.03.2021 

wh^by on the basis of impugned office 

bearing No.128/DC/CSL
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20.64J2p2T, they have been f8llred ;from 

setvice with further prayer that they be 

reinstated Into serylco from the date of their 

retirement l.e. 26.04,2021 with all back 

benefits. In alternative, they have prayed 

that the respondents be directed to treat

ttiem at par with erst^lfePederal Levies of
1--,! ■ • ■ . , ' . ■• • • ;

Federally AdmNstrated Tritel Area (FATA)

and: absorb them in police ar^; grant them

ii II !
:
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S
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‘
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'1 i 'frili pensionary benefits, 

i Likewise in yN.PJi<;a.333-M/2021, 

334-M/2021, 33544/2021, OSO-M/ZOZI,
-'A- ■ ■

34544/2021, 10254/U2021, 1035-M/2O21, 

118744/2021. 120544/2021. 120744/2021,

3444/2022,212-14/202 and 993-P/2022ihe
i

petitioners have made the following prayer

!
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'0/1 aeeapterTce of this wrff 
. potWon. iho bnpagnpd NodfhaOon 

SO (Potlohe} m 
Mt8c/2020 ts a^mt ^ and iho 
tUm^oatat righta guarantaed by 

dta ConsrtfoffofT of tslamlc 

. Rapubth of Paldatan, 1973, may 

ba daefand tttagat ab Mdo

:
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and of no tagal aftdels on tha 

' rights of dta paddonara,"
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1Slmflarty, In COC Nos.38-M/202f fn 

W.PMo.367-M/^1 and COC No.436- 

P/2022 in W.P.No.m5-P/2022 petlllonere 

seek Initiation of contempt of wurt 

proceedings against die respondents, for 

/^olatlr^ the ordm- of this court dat^ 

2f.^4.202f passed In WP.«0.3fi7-Ai^d2f.

Brief facts of the case(s) are that'the 

petidonefs were appointed In the *Swat

iI • ; 5

i }

I, .i

■ ^i

I1' !■

1

•••{ ■

i;

iJ3; i I i!;
i

ii; ;
Levies Force* as Sepoys etc. and presently 

terms and conditions of their services are

j
i ■r Ii iiI i:!i

• ?
i

\ :
r^utated fay "Provindally Administrated 

Tribal Areas Levies force Regulation 2012”
I !g•>

s
I whereimder besides PATA Levies Force 

Rules, 2012, PATA Levies Force Serylce 

fAmenctedJ Rules 2013 were also framed. 

Rulo17 of the Amended Rules 2013, deals 

wfte the retirement of personnel of the 

which was amended vide notific^n 

dked 12.12.2013 in the manner tha( "A// 

the persoimef shall retire as / per 

Schedute4U and no extension In service
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beyond r^rement shall be granted"^ On 

14.07.2020, vide Notificatidn No.SO
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1: IH i
(Po«<^H)HD/t-3, rule 17 was further 

amended deleting achedu!e-|V as “A// 

. <m/ft>mecf force she// retfr# from se#v/eo 

on ^te/nfnsr Ifro age of eopwnnwaffon 

U, Sixty (60) yean or they may optfor

:; i

I

iII
I

;
j;

, I.

; i; !( ; iI rehrement after comp/effon of tweaty*
t:'

■ '4. •
five (26) yean regular serv^e".

TTtereafler once again through certain
J ^ i wmodifications rule, 17 wss amended by

p

/. j

! 1
i'

I; :1I

giving life to the deleted schedule-ill of the)
i!

rules 2013 as under- s- I ;I

■{**Retfrement: Alt levy personnel 
shall retire as per SchedulO'lll 
and no extension In service 

retirement shall he

■ ■ i

iI •

after 

granfed.*’
4. Belrig aggrieved ffom the: ibid

i
I
I

!
I amendment the potilloners have fil^ the 

fn^nt petitions.

Pursuant to . the drecdons of this 

court raspondents have filed their parawise 

comnwnta, wherein Issimnce of the desired 

{write has been opposed:
■' ■ • t

loamed counsel representing the 

pefitioners vehemently argued that the
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Impugned Ni^catlon <8 arbRfBiy. p«rvef*«* 

illegal, issued wittiout lawful authori^ ar^ 

mala fide Intention just (o deprive the 

peflUoners of their vested rights seeded In
'* • . . * '• v'

their favour hence violative of their

1:1

!! *.
f. 5 :

!
• I;•I. j

; fi
• I v

:

C .
fun&amental rights guaranty under the 

Constitution and thus not austalnoW® li' 

e>^ of law. that though the Impugned

Ndtiftcation viras Issued under tee regulation 

20^2. However, after the .25*^ Constitutional

aniiandnient. the said regulaton does not 

hoW field, therefore, the Impugned 

Nofifleatton Is liable to be set aside.

7J; Convereely, vrorthy
representing toe respondents opposed toe 

argumente so arhrenced by teamed counsel 

reijresenting toe petWonets at toe bar while

arguing that after the 25" amendment the 

.AsstonWy passed toe

i
: "i•r i;I,./ r. !; S

. ]■ !: '
I

V

Ii:i
\- ■r-

I
' I

!
1;

i !;i 1j
I MG1 ■

I II . I;
!

I I
i

•t
l

I
I

t \
:

Provincial
cwitinuation of laws Act No.111 of 2019
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;
through which toe laws appllpable to I

I

e^He PATA vwra allowed to continue 

‘Pnivinclal Adminfstemd tribal
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>^roas Lovfos Force Pegutadon, 20f2'^and;
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!,;i: ;1 ]•i ?therefore, the Imptijined Notification was
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Issued per law which does not require any 

Irtterfenence, by this court In Hs writ 

jurisdiction under AfUde 199 of the 

Cdnstiftrtlon. Further/petitioners are Civil 

Servants, and; matter In questipn revolves

i
J 5

h

If

i

i:
!?

t! II i

M .ii
i' i

iiaround the terms and conditlohs of tteir 

service which is the exclusive domain of 

fhd . Service tribunal ps such Mho 

ji^sdicUon of this court Is barred given the 

e^fidt provision of Afttde 212 of the 

Coristitution.

8.i Heard. Record perased.

9. before discussing merits of the rase 

we deem it appropriate to discuss the 

background of the matter in hand to 

^perty comprehend the issue involved 

therein. It Is vyorth mentioning that earlier 

the services of the Levws Force were dealt 

with under the Fmnper Irwgutar Corps 

(F/CI rU/es, 1962 which was substituted by 

the “PfoWncte/ Administered Tribal Areas 

Levtos Force Regutathn, 2012’' (regulation) 

apd under the said regulation “PATA Levies
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Force (sorvhe) RUhs, 2012’ wore framed 

for Provirtctaf Levies Foice. While separate 

s^Srice rules were also framed thereunder 

f6r: P<AT>A fiedera/ Levtee ft)rce performing 

dirtes In ’PATA’ known as 'PAtA FeOeral 

Lei/ies Force Servkm fAmondecO RUIes 

, 2013. Rule .17 of the Ibid rules deals ydth 

Ute retlr^enl of the XeWos personnel 

I whk^ was amended from time to tlrne.

However, petitioriens h|ve become

aggrieved from the Impugned Notification 

vide which the petitioners' retirerrient age 

. was altered which Is ch^tenged by them 

through Instant petitions.

Id. The main Mention of the

petitioners Is that after 25*^ amendment the 

. regulation has lost its efficacy and sanctity 

and has become redundant,, therefore, the 

impugned antendment under the ^Id

regulation is illegal being void ab initio. It is 

virbrth mentioning that after the 125“'

arnendment In 2018, both MTA & PATA
-V;

wore merged In the province of Khyber 

Palpitunkhwa and Federal Levies Force

:
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working In was merged Into the 

r^ular police of the provlnco. Albeit, in 

Malakand DMslph. Levios Force Is: still 

P^teted by "PATA /^era/LeWes A}me

&/vfco (Amended) Rules 2013 Iri viw of 

Ihe-Khyb^ of

2019 through which the l^ws prevalertt In 

eretvirtille PAPA at the time of' 25®*
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pniendment were allowed to continue 

Including regulation 2012 which still holds 

the ^etd and as such the same Is a valid

;
i;i II.

I
{I

I Instrument Therefbrei Impugned 

t^otification was Issued by tite respondents 

with lawful authority;

11. Mbving toward the status of the

petriohers It Is worth mentioning that earlier 

this court while deciding IV.P Wo 620- 

M/2016 {Ikmmullah’s case/determined the 

status of personnel of the Provlnelal Hevfes 

Pb/ce as that of cMI servants In the 

y following terms;-
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"19. The Provindaf Levies Force 

("Force") was granted statutory 

cover
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^14 Cf^oguMon"). Poragriaph
Nq.3 of the Regutetioh envisages
for constftutfon and estebllshment 

■ ?■ 
of the Force and its functions. For
ease reference paragraph Nos. 3
and 4 of the RegvIaSon ^are
/epreefeced as umfer:-
“3, Power to oonstttuie agd
rnetntatn by ' the. f^rce artd Its
funetJons,^ (1) Government they
constitute end melntah a Force for
peridnnbig the tbHo^ng foncifans,
namety:

.(a) enswfoff securfO'of roads.*! RATA* 
fi) enaurfrtg security and mannfogjof 

piquet:
i (c) guarding Government Inshtuthns 

andinstaOatkm^
(<0 ensuring secwrty of Jails and 

a/rested crfmfriafe:
(a) generaiiy mainttMng taw and order 

provki^ mobile escort to VfPs; V 

(0 antFsmugg^ acthri^Bs espedalty 

tirnbersnwggrfftg;
(g) *sfra>c(ton£tfilM crops;- 
ffj) se/^ of sommOTS or procedures;

/ (i) raid and artpu^; and 

0 such other fencdoras as Govopimenf 
may. by notification In the oflfcfe/

' Gozefto, requfro the Force to 
perform
a) In dtscherge of their functlcms, 
officers end staff of the Force shell
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I be guided in aoco/tfenw with this 

Regular and the rules.
(3) The head of the Force shall 

■ be Commandant In fih respect^
Jurfsdl^on.
(4) Secmtary to Government. 
Home and Thbal Affairs Department 
shall be the competent authority -of 
thef^rce.
(5) The Forxm; sheS consist of 
such rariks and nurnb^r of officers 

and rnembers and shall be 

.constituted m ssmh manner as rriay 

be prescribed by rvhs.
(6) The oncers andmembers of 
the force shall receive such pay,

' penshn, allowances and other 
remunerathns and ^alt eriff)y such 

leave and other prfv^ges as may be 
prescn'bedhynjtes.
(7) The ofhcers and members of 
the Force shaS wear such untfbrm as 

may be prescribed by nihs or
: bistntcthrrs.

(8) The admin^tion of the 

Force shaff vast m the Corhmaridaht 
h his Jirrlsdlctkjn who shall

^ administer H In accordance with the 

provisions of this Regulation, mlas 

andlhstructhns.
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1shallf
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oxen^se his povms and peritim hk 
fun^ons under i

general
supervision arid directions of 
Government
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Pmnn and dutjas of 
off7eers and mamb9r9 of tha
Fonor--J^<dnearofmemberofthe

6on»^afl-
(a) tete effycUve measms ftr ensuring

■ sewrfiy of assigned ^sdfotfon and
safeffwe/dilaff ageist atds ofl

I1 4.

i:: i

i
i- ;
I ::I

: I
!1 :1 i . for

an/aivft//WadSwanco;
(b) prevent urmuthodzed persona end

vehides from access to the lerriMlBl

{ <: !
!

■ ■

f.

fi
I

Jurisdkstion; 
(c) take foraflfectfvo meeaures 

preventing saftoftiffe, ^aoenTonf of
car bombs, Morlbofftf>fs. danfforDWS
artfc/e and carriage df anns and 
ammunition kito ihe resided area; 
use 5t/ch anns and. ammun^on and 
equipment as may be auth^zad by 

the Commandant or an officer

'i t i
i 11

i
I I

'i ;!

I.1

I

’ ; authorized by Mnr, 
t (e) soarcft and armsf whhout warrant 

any parson wbo be sospecfs of 
Ondangaring or at^pdng to

\ erjdanger or ha^^endar^radthe
. safety of an ancf may t/sa
such force as may be necessary In 
the discharge of hb aforesaid puties;

. and ' ■

0 perform such other legal functions as 

the competerit authority may require 

/ him to perfdrrrT.

•t

I.

1

)( I
I , !'•!

i:
i

I ;
I ■

;
f

I

I

i,
I
I

20. The dose perusal of the 

Regulation would dearly show 

that the Force Is receiving its 

salary from the Provincial

. t

i
p

I
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i
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:
Exchequer and performs the 
policing service In the erstwhile 

PATA.
21. Having said mis. we would

now refer to the crudal Issue as to 

whether the employees of the 

: F6rt» can bo termed as a dvfl 
servants and as such tfiey cannot 
maintain a constHuUbnal petition 

; before this Court for enforceinent 
of the terms &. conditioris Pf their 

service.
22. The connotation 
servant' Is defined and explained 

In respect to the PrcMnce of 
Khyber Pakhtunibwa, In the CMI 
Servants Ad, 1973 ("Ac^ 7973"),

reference, we would ;

iI 5

I
t >

i'
tI

iri
ii-;

I ii.
k !• I

i
f

Ii
I!" II

• • .1
i 1;I..

i-

;I
•i

■i':
•dvll

, t i

II
i I•I

I F

i \i For ease 
. referto Section 2 g?) of Act, 1973,

I;■1

y
. which reads as UTKlen-

“2. Defmmns,-^1) In mis act 
unless the context otherwise: 
mqubes the Mowhg expressfons 

shall have the meanings hereby 

respecfifveiy assigned to ffism. toaf Is 

fosBy~
(e) .r‘

< (b} /'cMlserv^meaM B person who Is
/ a member of a dvll service of the

> provfoca, or h*o hokis a cMI post to 

: 'connectton with the aflbfrs of toe 

P/ovtoce, puf cfoea not toctode—

i... t.
I

:
t: ;i1

i

:
li

1
i

I .
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I
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;
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i
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(9 a person who fe on d^jutaUon to (ft© 
Province horn (fta Federahon or arty 
o(ftef ftowtoce or otter au(hort57 

g!) a person who ts emptpyed on 
contract, or m work Ot^ged ba^, 
or.wfto is paid horn contingencies; or 

(Hi) a jietson who is a “worlrBr* or 
defined In the

I:i
I
i

i'

I

I

5
: ;i

•VorfffniOT* as
FBdoHos Acf. 1934 (Act XXV of

tfje .Worhnen's
I)
1 1934),

Cornpensatkm Act 1923 (Act m ■
ori

;
I.; 151923)\

23. The peruMi! of tto defintBon ,
would show that a merrtbef of a 

pMI service of tte Prtpvlnc© or 
who : holds a civil post in 

connection with the affairs of the 

is servant AH ;

I ti!
;

t;

t

I :• ,
ii !

1'.i

ji
!: • i

Province 
Pakistan Services are explained 

In Article 260 of the Constitution.

i:
■'i

.1
■ !

J ;
v^ich reads as unden- }:•

iI . ' :26a 
(1).....

i t

!
1.

i
\^t \

r I I;
: .'se/vfce (tf PaWsten* means any 

. service, post or oWce to connocttm 
vm the affairs of the Fetation or 
of a Provtrke, and tnefudes an AH-

' ' r
Pakistan Service, service h the; 
Armed Forxxs end any other sendee ; 
dedarad to be a service of Pakistan 

by or under Act of ^aJHs-eShoofa

!
I

:t 1 \
i

i \i
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!
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I
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T

j/ ATTE D
■

I 1i
I

■ iI !
[!•

Scanned wilii CamScanner r I i
f
f
i
I

i f
{

I
* r
f



] ■

✓
i

■,4- 14
i!if

J

: t

;v !■!

KPtuliBmnt)] or of a Provindal i

9As^mbly, btrf does not hietude 
seryhe as ^paaker, Dept^

Chairmen, Deputy \

!
i
i

iii

Speaker,
Chairman, Prime Minister, Fedaraf

‘

h PIi.MM/sfer. M&?fs(er of State, Chief 
Minister,

[

Ii iProvindal Mk^ter, 
[AttomeyrGanerall [Advocate- 
■GenemOJ Parliament Sedmtan^^ 
[Chairman or memDer of a Law

' Comtnisshn, Chalttnan or mem^
of (to Councfl of Istardo . Ideology, 
Spedal Assistant to die Prime

\ Minister, Adviser to die Prime ^ 
'■ Mkiister.^redalAssIstaratoaC^tof }

Mirdster, Adviser to e Ch/^ Attrfsfw?

iri i
i ii

l-i
er I; I ^

i

I? Hf: j;
i

1
1

; 3

1^. ■:

;
or mombor of a House or a . 
Provincial Assembly:

l
:■

!;
}

VWierew Arttdo 2^ **1®
Constitution envteafles that- 
•240, to OK Consffiftrfton, ffjo
appdniments to and d» contmns
'of sofvkie of persons h tha service 

, ofPakistanshaBi^deiennlned'-

(B>
. (b) in the case of the ^tvhes of

Province end posts In connection 
with the eifalTs ofa Ptodince, by or]

. urtctef Act the Provk^al
Assembly, .
Exfdanatlon.- in tfrfs ArSde, W 
Pakmn Sbfvlce” means a service 

. comfTwn to tf» FerhtaUon and die 
Proves, which was bi exiatence 

y tmmedletefy before the commendng [

i •

t:

lii
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ii!:■:
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a ;<

i
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I
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day or whhh may be cf9Qt9d by Act 
of [Maph^e^Shoora (Paf§atnentjir‘

!'•
u

/ 24. the Phrase “performing In ;
ir•connemiOT with ttw affairs of' 

Federation or for present rhafter 
etaboiately

f :5

:■ r
Province" was ;*,•

S.
i ofe^Ialned In the case 

SalahudtSq and 7 bfftera vs^ 

Frondar Sugar Mills ^ DisttllSDf y
rofchf Bh&t and Id othm 

(PU> 197S Sifpramo Court i44)* r 
In the said Judgment^ the Apex; 
Court has held;
'Now, what is imant by the f^raso^ 
‘performing hmcSans h cwrnocfion / 
with the afibfm ofthe FederaSon or a.:

!■!

i ;
i:-.i

.r
»

5

t I ;i-I .
. »

i:■; Provbice'. It Is dear that thej 
mfOtance is to govemmenfa/ or State 
fOnc^a, IfwOMpg. In one from or; 
artother, an e^wnenf of wtefpise of 
pubih power. The may be
the trat&hnal police furicthns of the 
Ststo, Invdvetg the maintenance Of 
law and ortter and e^ regulatwy 
ar^Bs; or they may comprfso 

functions per^ktg to eccmomlc
wetfara.

i

i

i

1

} .

L

i

‘

. de\ml^jnient, . sodat
edOcaihfi^ publh uWny service and 

I other State entoprfsos of an 
- Industrial or ccrnnerdal ndtursi

[)
i

i \ i

Or^arty, these fUnethne would be 
I performed by persons or agendas

directly appointed, controlled and 
financed by the State, t.e., by the

il
r

:
1

1:
■ y

■

ii I !
8
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n!.yFederal Government or a Pixfyinclal 

Government.
25. Admittedly, as evident frpm 

the bare reading of paragraph^ &
■ 4 of the Regulation, the present 

petitioners are peiforming policing

ri f̂l■

;i:

:•
/

?

1
•service In the erstwhile tribal area, 

their terms
(i ^
y iiandhowever, 

wnditions are .being regulating M r
f ■

through Regulation No.1 of 2014 

and after the omission of Artid^ 
247 from the Gonstitutton; through

* * ■ ‘X

^ prodncial statute i.e. ^ WiybCT
Continuation of Laws in th^ 

Erstwhile Provindally Administered 

Tribal Areas Act, 2016 (Khyber 
Pakhtunkhwa Act No. Hi of 201S). 
the operation of Regulation No.1 of 
2014 was continued, thus* the 
essential criteria, for being a dVil 

servant is that the person holding 

the post must perform hts functions 

; in connection with the afeirs of 
Federation/Provlnce and the terms 

. and conditions of his service 

should be determined by or under 
the Act of Parilament/Pfovinclal

ni; ;•i:
!;
j:
I.

!
i:

i:
i

I;

I:

J

:

i

Assembiy. The Apex Court in the 

of Pakistan i:case of FederaS\ 
ihr^ttah Se&oUirv, Ministry of

!

Interior . flntaHor DMstonl

Islamabad and 2 othera ys.
5'

!

t pry X
Peshawar High Court✓
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177 Er43Sff Khihammad Nnit 

(im SCM/f mi), while de^
. with the esse of an employee of. 

Paktehin Rangers has observed
- that ■ ■■ ' ■

: i
ii rili

/

'7:,..PoivSBl pf those rvfes demfy 

shows met they are eS embrecfng^
: and themfore, under the emendfTrenf;.

'of js»ctt>n 1 of the Paf^tsn 
: OixUnenw, these rules would f^veil

overthe Rules of 1973. The Pakistan^
; Rangers Ordinance yns pcomuf^ted

to coristme a force catted [the
‘ Pakistan Rangers for fftepn^ecdon of

and makitenance onfef Jn the
border areas. Sinee with iegatd to thd
status of the memhers of the force the

fiI
ji

i
li fili li1;i

?

i

i1
i

ii

PflWsfan Rangere C^tiSnanco fe silent- 
ffiemtow, R can be saMy said iftaf 

the employees of the PaWsfon
be dyil

?;

li

gangers wtB be deemed to 
servants as they are performing li

5 iiI i!duties in oonnecdon wRh etf^ of the

: ^dorattw and henc» the
Service. TTSM/nate ^ct 1973, an 
appeal by .a thember of fhe Pakidah 

Rangers re^stUng a matter idamg 
to temB and oootSfions of Ws sendee 

is competerA before the Federal 
Service Triburml.y.

il

1
i

;
26. Slmfiariy, In the case of 
Commandant
Cohatabutarv.

FronHar

Khvbar

PakhUtnkhwa. Paahawar anrf
i
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exaivAmi

t

R?*eshawar ; ■/ gh Court
i

il;
Scanned with CamScanner I

i:
i- I
i; I
I- II



/' •

/
s\r18 ■: ri ;■*•* ! i!

/
ii

i; y

. Others VS. Gul Raalb Khan and

ptfiera f2018 SCMR 903), t^e 

Hon'ble Apex Court has elaborately
j. ■■

iif

! l! i!examined service structure of the 

of Frontier

I ii ^ ;
employees >!;
Constabulary, which Is established :

i;
under Frontier Constabulary Act i:

ii i'
-M(Act-;ail) of 1915, Relevant 

■ paragraphs of the said judpmeirit
i i1 ii

■ are reproduced as unden-
broad tests for

■A \
Ii :i •!;

Si !' •6. Three<
Ii ; establishing tha s^tus and chafact^ 

of a cMI Servant emerpe from the 

C^onsStuthnal wam^ 
go^ VWfctes. Ffrst^. under Ardc^

, 240(a) of the Const^hrffon.
: appointments to and the tamts and

■condififfons of se/vtoe of We persons In
■ the Iswvfce of AaWsten" am be
- detei^ned by or under Act of

Parffement SecondO'i by yirtue of 
' Artfcte 260 of the Consfiftrtfon,

'sen#e of PaWsfan' means any 

service, post or office W .connedfon 

: w^ Ws; of We federaftm^
Thffdty, under Afdeh 212(1) {a) of ^ 

ConsWufWn, We exctudve Jurisdlcffon 

to acfludlGate disputes retaWig to We 

teniK and condHWns of persons, who
■ are in the ser}Hco of Pakistan vests in 

an Adminiatrative Tribunal, namely, 
the Federal Servhe Tribunal. These

are menffoned 
' Muhammad MubeerMfuStthm

i'; :
•i;.

;
I

:

•'V. •. ;!. 1I;!• k !
■ .1

• !•
• ]
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S f (
I
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I
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tests in the

case
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ibid (at pp. 686-689 of the law report). 
The dafhldon of the term 'dvil 
servanV In the Act adopts the 

■ : Gonsmthnal orMa gh/en in Article
260 n0f9d abow to rekefate that a 

who, Inter aBa, holds a cMl

1
i I ! f}

!:
; i;
;
]Kperson

post In axmecBon with the etbks of 
' the Fetferahon- tnohiang nny ^
1 po!ttcomMitedyrm<hbnce.tobea
t M servant The Ipw^ Bench hes In

this respect taken the logicat step to 
Ineaporate the requkements under 

(a) and 260 <rf Ihe

I

I

P
[i

;

• I-
i;i

Article 240 
.Consfltotfon as ff» <toWona/ crftorfa 
of the .term ^ se/Vanr fa( P- G82 of

ii.; I

i
•j

j
the law report)..
7 Hodrrg noeced ft* pu^Hyhg
^ Ot a cM servant under.Ihe

me fsctual matrix of the pmsent 
conueveray. The K was esmtO^d 
by the NVVFP Constabulary Act, (Act- 
m. of IBIS econstabutary Acn- 

of the Cor^tjulary Act
ffie Federal Government to

t!

iv :;
i'.

I I

: i I:; . ;
!!

. [:
: iiSsdton 0

empowers 
matoteto tta FC as a louse tbr the
ijfl/terpftrfadfon anrf
the . extern^ fmnSers d/ PaWsten
\minthemBtsofor^
mst ftontfw or any part thereor.
Sdcto 3-A of the Constabulary Act

■ auttHuises the Federal Gomr^rit to
employ the FC outsfcto the BtpHs of or 
Bdjr^lng the North-West Frontier 
ProykKe to other parts of Pakistan for

■:

1

;
j

i
i

« i

H
t

ii
;!

ii
Ii ;
I ^, {

r :/ I I
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il
]i•;iit9(t9r pfmtSori

{tow/Mrtf. S^eSon
i ^)/ f- i ■ i

;;
of ffw Aet VMte ih9 Ped9ni rii;

OowtctwH with pawm to Bppoim
S;^tfw Commandant emf ofhar paraom

• '" • ' I

Mcferdfrjg fha CSeMbf OeinsteM»y 
'<m»rv or AaahM: ConsHM^ 

Offtoan of fha fom^ in «* rrm .

V i:
Ii
iiI

ECffsWcte; Socfloo 6 d?te5»f« to toe 
and Dtodfct^^

;
■

•* I Commaodanf i

i; I !;;ConatabtiJary Otftoar toe power to
^Bpp^tor. eofronStoato oflfewi to toe
manner pnhiertoad by made
^imdar toe Act. the Feder^

ii P
•*

!: 5!

iiI:
'•
■Govwmtenf exercised its power 
tconferred by Secatitoo 21 of the
Coostobu/Bfy Act to ft*toe toe MVFP

1958

i!
Ii ■i1;
i •iConsto&utoo' f^s, 

(’X^anstabutery rttrfasO. to ordw' to 
pmvkie the terms and condtoons of 
eervwe (^theoatoersandmennthe

(

I'f

I

!

I
!

, 8. tt wS/ be Observed totf toe 

matter of ferns and pon(&hns of 
jen*» of

*
ii

W toe TO we to toe ptoce
/e^aiiKf by the ConstabOiao^ Act 

^and eiaboratad pursuam themto by

the TO RuteJ. 7^e made
by the Conatahtdaty fiuhs are in

M. htrttwranoa ’of arm to exemhe
' r.
[pcmmr otvitofrad by tha Constata^^ 

AiH, Tharefom^ toe feme end !
ir ■ I
{CQodIftoos of sendee of the 

etmdoyees of toe TO am pre^vtoeef
!

i;
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ii

Scanned with CamScanner i;

t

/ •



7.

i;-:
■V / i:;/i.r Ll® i;. fi

tUi
t

>■

i; i;:■ H li21
f!

/ :••
15j: «.

I-;the Act ond the Rules. The test lafd 

<iom In AtUcte 240(a) of the \ 
^ Cohstitutton requhes that the 

appointment to and the fo/ms end 

•^ndlttons of service of posts In i 
^nnectton yiHth the affairs of the' 

.Bederathn ontf of a servtoe of

!i;
I::

\
■ i

i;

H
i

ii

^klstan shaB be determified *&/ or :
7‘i '

under an Act or ParBement The : 
oypressfon "Iby Of under In Atitde 

Ofa^ of ffie Cons^uthn authorizes 

the terms and comiflfons of service of ; 
a cMI servant to be provided both by 
i^Me or by Oaiutmy: mies. The
provf^h macte ConsteOu/a^

. to and the Constabulary Rules, 
therefore, sadsiy the Artl^ .240(a) :

Tha fhe Muhamrhad 5
; f^^been^-tisSelam case 

endorses ih^ point of vlew:- 
•86..,. The terms and condlt^s of 
sendee of ffiose employees, however, 

required to be spedffpd under.

'k• • p :

;
r

i.

i-
I

;i;
y •:

ii: I !:
I • liare.
Arfkde 240 of the Consffhifioo by or^
o/7dtef to of ffw
conclusion wpo/rf 8a ffiaf on^ those . 
f^rsons, who are to too service o4 

fa/tfstoo, as discussed hereinabove, 
and theb‘terms and cofKiltkms are

i!

P■ I
. J • • ■

1: ■ I-

1 '
Ji !;
:iK governed either by a statute or: 

f i^totoo' mIes, to terms of ^de 240
]. f! J
■IB

t

r^ the ConstlMloh, can seek remedy 
t^^theServheTdbunals./

\

7 '’i

f £
/ 27. SImllariy, this Court In the

of gi// Munir vs.
I I
E

case
if’ • -

i
■ ■ t
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11Oovemment of Pakistan through

Secretary, Mtnisuv of States and 

Frontier Raalom fSAFRONl

Islamabad and bthara 1^019 PLC 
^ /C.Si 645j, on the ba^ 6f. law lad

ii 'i

ili r:
! I

It i

ll i'idown by (he Apex Court in ^
Frontier ^

!
)Commandant

Constabidarv Khvber Ity
1. Peshawar's case 

^OIB SCMR M3), whne deafing ^ 
with the case of i=ederal Levies 

^^orce, which was established

!1'k’UMiUnJiTU:
l!

i
1

i, thrrjugh Federal Levies Force 
Regulafion, 2012 having the sarne 

structure of service for its : 
employees/fprce as provided in 

f ■ Regulation No. 1 of 2014 has held
j \ that employees of the Federal

LeiHes Force , whose terms and 

; conditions of service are governed 

under Federal Levies Force 
Regulatlon, ,2012 are civii servants. 

Keeping In view the above, the 

Fdce established under R^ulation , 
No. 1 of 2014 qualifies the criteria 

of being dvil servant In view of Its ■ 
compositiori, functions and duties 

as per law laid down by the Apex

r

t
\y

:y

V ;

!•

1 1
I:

V

Qourt In the cases of Fede/afton of
Saeretarv:Pakistan throi i

t
Ministry of Interior dntaHof
Dlylslonl. Islamabad and 2 othsrs :

/

;
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jva. RO~177. Bx^DSR Muhammad
h ;

Naxlr f1998 5CMR 1081) and
FrontfsT !•;. Commandant ‘ ■

1

;KhvberConatabula/v.
y Pakhtunkhvm^ Peshawar ajirf

dtfiars va. Cul Raotb Khan and
;j others (2018 SCMR WX thus. the 

preliminary objection raised by the 

. .learned counsels, for

V.
f,

I i
!!/

■; .

the
F;t I? Ir^pbndehts: Is sustained and 

accordingly, the present potions In 

view of dear ter contained ,In 

Artide 212 of the Constitution 

. riot malntelnable. The ■ present 
rietitioners inpy, ogHato^ thd^’ . 

'■ grievances, before the .Provlndol
/ , Services Trfbunel. However, prior to 

;■ this Judgnwt, the status of pre^t 

■, polltibriers being 0 dvU seryant vi^s 
. j . not dotornifned and In the similar 

^ses, the, Apex Court In Out Raatb 

■ KhBn^s ease f20f8 SCWR 90^;
/ . has held that '
' ..•ft. It foOows fmm iha fltefa lakS 

: - down abo)^ tfjat.ihe pfotecthn of^e 

■, border eraas is a sovereign function 

befongbig to and performed by the 

Federation, The same dtriy its 

‘ ' perTormed equaBy t the present cese 

: by me AC nor only on the tronbers of
> Province M also by ni^n^

; order in other parts of Pakistan, 
i^argtng such runcOms. ihe
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not distinguish the status of petftICOTers

(PATA ^eml LBvtas Fotcb) vis s. vis 

^^nclal Leavy ForoQ ln any mamer. Both 

fprc^ are performing their functions in the 

aan^e area for the same object and; 

purpose, and both are being malnta^ed 

through the provincial exchequer.
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i P
f fiTherefore, the matters arising out of the 

, terms; and; conditions of service of the 

petitioners are only amer^able to the 

jurisdicfipn of the Service Tribunal In terms 

of Afflcle 212 of the Consfitutten,

So far as the contention of petitioners 

that they have challenged the vires of the 

impugned Not^cation and as such the 

same are not ainenabie to the jurisdiction

i. I

ili !i

i iiI;
ii. t ii

I

j
i

1

' ^

of the Service Tribunal Is coricemed, 

suff}^ it to state that it has Ibf^ been 

settled that Sendee Tribunal has ample 

Jurisdiction to deal with the issue of vires of

the law and rules ffaimed thereufkler. 20f 5
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:iTherefore, the contenfion agitated at the 

bar Is mlsomceiv^ and as such repelled.

In view thereof, the status of 

petitioners has been declared as that of 

CMI Servant and the matter In question 

levolves around the terms and; conditions 

of theSr service which does faH outside the 

jurisdiction of this court given the b^ng 

pn^sion of Article 212 of the Constlti^on

and as sudi Instant pefifions are dismissed;
' ' . . ' ^ • -A '

tjelng not ntainMnable. However, the
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petitioners may approach the worthy 

Service Tribunal for Bie redressal of their 

grievance if so advised. Albeit, earlier the 

status of petitkmers being dyi! servants 

was not determined, ttwefore, 
petitioners may avaH the remedy of appeal 

within ttiei statute^y period of limitation 

commencing from the date of ^iiance of 

tire certified copy of this Judgment In terms 

of the judgment of august apex court In 6u/ 

Raqlb khan’s case 2018 SaHRm.
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P/2022 in ^P.No.133S^/2022 are 

d^tnissed for having become Infructuous.
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