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Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR !CAMP COURT AT SWAT)

Service Appeal No. Cof 2022

Wasil Ullah S/o Imd_ad Ullah Khan- R/o Thana, Teshil Batkhela,
District Malakand. L-Naik. No.4400
........ Appellant
VERSUS
.J o ' L k | o

1) Government of Khyber Pakhtunkhwa through Chief Secretary,

CIVI| Secretanat at Peshawar.
- 2) Government of Khyber through Secretary Home & Tnbal Affalrs

Department Civil Secretanat at Peshawar.
3) Commandant Malakand Levneleeputy Commussnoner District

Malakand at Batkhela -

o i Respondents

 APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL ACT, 1974, |

. PRAYER:
On acceptance of thls Appeal Notifications No
SO(PoI|ce-|l)HDIMKDILev1eslM|sc 12020 dated
: 22-03-2021 & No. SO (Pollce-ll)HDl1-3IFedera|
'LeVies 2021 dated 21-10-2021 and subsequent
retlrement orders lssued by respondent No.2 may
" be declared as illegal and the same be set aside.
Consequently, the appeliant may be held entitied
~ to complete his service ill attaining 60 years age
*in light of Notification dated 14-07-2020.

AAItern'atively, the‘impljgned notifications may be
declared to be meffectwe upon the rights of the

; »appellant and he may be aliowed to complete his
service fill attalnmg.GO years of age. '
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' _'Levaes Force having a consrderable length of service at his

2

keSDec_t'fuI/y Sheweth: o
_ That" the appellant has been servtng as regular member of

- credrt (CODY of Appomtment Order is Annexure “A”). |

AT‘hat services of the appellant were initially regulated under

the Federal Levies Force Rules, 1962, which were non-

o f‘statutory

3)

. 5) .
- Regarding the Iength of. service towards retirement, Rule 17 |
o .was amended to the effect that all Levies personnel shall retire

6

“ That subsequently, the: Governor Khyber Pakhtunkhwa under
" the omitted Article 247(4) of the Constitution promulgated the -
'PATA Levies Force -Reg.ulations,~ 2012. Consequently,. the
: Pro'yincial Governmentffr'am'ed -Service Rules for the Levies
‘ ‘Force in 2013 (Copy of relevant text of Service Rules notified
~in February 2013 is Annexure “B”) '

That Schedule-‘l!l_ of the above mentioned Rules, which

'prOr/ided for length ot service fowards retirement had certain
| ,'anor'nali'es Hence the said Rules were amended in
,December 2013 and the above stated anomalies were
~ “removed to a Iarger extent (Copy of amended Rules notified in
- December 201 3 are Annexure “C”)

'That the relevant Rules were further amended in July 2020.

Afrom servrce on attarnlng the age of superannuation i.e Sixty
" Years.. Furthermore Schedule Il which provided for certarn

length olf servrce, was deleted by‘vrrtue of the amendment

.("Copy of amendments notified in July 2020 are Annexure “D")

f That the rules were further amended on 23-03-2021. Rule 17,
‘which provrded for retirement on reachrng superannuatron was

" again omitted and Schedule-lll was revived- wrth certain
-amendments.‘ Conseduently, the junior rank officials like the
present appeliant would retire after performing certain years of
g ,sgrvice_onr on reaching certain ‘age. For instance Hawaldar
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A*would retire on reaching 31 years of service or 51 years of
- age Naik 29 years of service or 48 years of age, L/Naik 27
-- year of service or 45 years of age and Sepoy 25 years of
" ‘_'servlce Aor‘42 years of age, whichever is earlier. (Copy of
‘A arne'n'ded_ Rules notified in:_Ma'rCh 2021 are Annexure “E”).

Tlhat the above men'tion'ed Rulee being eXtremer detrimental'
to him, the appellant fi fi led representatlon before the concerned

_[quarters for redressal of his grievances. The same has not

“ been responded to as yet (Copy of representatlon rs Annexure

' :.'“F”)

3):

| That the appellant alongwith other similarly placed;personnel

of the Levies Force got retired from service on reaching

"certam age/completlon of certain length of servuce as

B __prescnbed by the above mentioned Rules (Copy of retirement

9

| -.10)'

11)

c order is attached as Annexure “G")

'That the appellant along W|th other similarly placed persons
| f:nvoked the Constltutlonal Jurisdiction of the Hon'ble
, Peshawar High Court by way of filing various constitutional

' Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the Provincial
" Government made further amendments in the'Federal Levies -
" Rules on'2-1-10-2'021,vwhereby retirement age in rrespect of
. Iovver ranked members of the Force was enhanced by a few

_ years (Copy of amended Levies Rules notified on 21 10-2021-
are Annexure “H").

. That the appellant filed another representatlon agalnst the

'above mentloned further amendments in the relevant Trules,
- which. ‘was never responded to. (Copy of memo of second
representation is Annexure “I").

That agai‘nst the‘above mentioned Rules framed by the

v-ProvmcuaI Government the appellant alongwrth other srmrlarly
‘placed persons fi led various other constitutional petltlons (W.P

© No.469-M/2021, W.P' No.470-M/2021, W.P No.337-M/2021,
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~ W.P No:338-M/2021, W. P No. 333-M/2021 and W. P No.335-
‘M/2021) before the Hon’ ble Peshawar ngh Court. However,

: because of jurlsdlctlonal issues, the matter was referred to a

o larger Bench.

) 13)

_- That in 'Iight of the. abcve'me'ntioned Act, the appellant along

wuth other similarly. placed employees of the levies force filed a

- constitutional petition (WP No. 1281 -M/2022) before the

Hon ble Peshawar High Court Mingora Bench to the extent of

~'the|r re- lnstaternent in light of the Provincial Assemblys Act.
“The pet‘itioAn was allowed by the Hon'ble High Court vide
' judgment dated 23-11-2022 whereby the respondents were

directed to re- instate‘ the then petitioners. it is worth

:mentlomng that vires of the |mpugned rules were not

~-..challenged in the said petition, which are being |mpugned
- .through the instant appeal.

- L -14)1'”

. That a lar';cjer',.B.ench of the Hon'ble Peshawar High Court

heard th‘_erconn'ected 'petiticns on 29-11-2022. Consequently,

- the 'ch’ble High Ccurt decided that personnel of;the levies

-+ force are civil servants and their employment matters would

| :15)“ :

" be dealt with by this Hon'ble Tribunal (Copy of order dated 29-
~11-2022 is Annexure “J"). -

.'Thatjbeing agg‘rieved With the impugned 'notiﬂcations and

subsequent retirement order, the instant appeal is‘;being filed

‘hefore. 'th'is_-l Hon'ble Tribunal, ‘inter alia, on the: following
“grounds: | '

GROUNDS:

A

That the irnpugned act of amending the relevant% Sefvice Rules

to the detnment of the appellant and’ subsequent retirement is

'_|llegal and un-Constltutlonal Hence, the same- acts are liable

" tobe declared as such.

B

3 That it |s a settled law that service rules cannot be amended to

the detrrment of publlc sector employees. Even if they are so



‘abe Jo sieak og Butuiene i éoweé sjq a1a|dujbo -
0] pamojie aq juejjadde em' pue juejadde
ay Jo spybu ay) uodn eAuereug aq 0} peJeioep,
aq Aew suonesynou peuBrﬁdwg ay) ‘AlpAgeulsyly

"0Z0Z-L0¥L Palep
uoledynoN yum by ui abe jo Sléaﬂ OQ Bulurene :
[} @o1as sy a18|dwod 6; pepiue pley aq Aew -
ejadde ay) ‘Ap,uenbesuoo -opIse 19s aq Aew
awes ay) ‘|ebaj se pajeloep aq Z 'ON 1uepuodser
Aq paenssl JepJo 1ueweme; Juanbasqgns. pue _
1202-01-12 pPajep LZOZS?!AGj IBJSPS:IIS-LIGH(H- .
'"9°!|0d) OS ON ® OZOZI'Og!WISO!A91IQMWIGH(All7 |
-82110d)0S 'ON suoneQ‘me‘ paubndw syl (1)

‘|éedde'

siy} jo aoueldeooe uo jey} peﬂejd Aqur‘,q ‘9 oY 'SIY - 3

'SUOISSILIGNS 10 JO BN} B} je pasies 8q p;hoM -
leUnqU] S|GUOH SIU} JO ©AB3| UIM ‘Spunolb Jeyuny jeyl:

'sJopio yusnbasgns pué ;u‘e'wpuewe jguournnéu‘oo

(

wGZ @yl Jaye Apenoped Jnds [euopnsuoD oy} jo uonelcv\f“ '

ul pajeal; usaq aney juejjedde éLn ‘Algepaibay ~a91j0d ngBeJ

Ul siepeseyy pue salA87 ples Qm ';o”uoudjos,qe sp,Je/v\o;-'
sda)s a¥e} O} JUBWILIDAOD) [BIOUIAOI. aq; 'uod'n 'sdiolué Jemej B
INQ 92404 SjouM 3Y} Jo} sieak 09 9’ 969 1uewejuej wuojiun ‘
sepmmd A|uo 1ou oy 8y "ealo seme-l Y J_V:] "X3J j0 em;om;sz.‘ |
30INIBS eu; ﬁunuuweans Je pawie 10y ue pessed Alqwesst .
leloulnold ay) aIsym Juajxe 19519| e 0) pe;epowwoooe slem
30J04 Jepesey pue VLvd Sllumsis ul’ Buinies |euuosmd '
S8IAST ‘'0S UoNW 0F ‘80UIAOId BUj} JO Isal eq; uNm sealy [equ]
sjiymisia ay} jo Buluijwesns papuewep ewlﬁaJ |euounmsuoo':_ '
MU 8y} ‘Juswpuswie |euounmsuoo wGZ °ul Jeue ;eq IR

see&qdwa Buusme eu; 1suteﬁe peudde g

oq jouuEs 1oayd’ aAndedsoid Buney ewes au;_ ‘papuswe

@



o ii) Any other remedy though may not specifically
‘ |prayed for, but whlch curcumstances of the case
would demand in the mterests of justace may also

be granted. |
o ‘ Appellant
- Wasil Uliah MJ‘dﬂej
" ldentified by counsels |
~ - Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.
* Umar Sadiq Advocate High Court
’ CERTIFICATE

‘ ';Certlf ed that no such Iske appeai has earlier been ﬂled before

. this. Hon'ble Tribunal-on the subject matter.

" Appeliant

) é}ﬁ“’)

Wasil Uliah



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP QOURT AT SWAT)

'Ase’rv'ice Appeal No._ ___o0f2022 |
- Wasil Ull‘ah...‘...'.........‘;.r‘;‘,“:;..‘....‘..'.,.;...."............Appellant'

- ,Gevernm_entof Khyber Pakhtunkhwa and another

s Respondents

- AFF!DAVIT

| Wasn Ullah (Appellant) do hereby solemnly affirm and declare
that the contents of the above t|tled Appeal are true and correct

- to the best of my knowledge and belief. Furthermore, no such

hke appeal has earher been filed before this Hon able Tribunal or

elsewhere on thls subject matter

DEPONENT

s

Wasil Uliah

ATTE STa:L
v\r«amg\

e A 5 AT T
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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE
 TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Serwce Appeal No. - of 2022
Wasnl Ullah...‘..' ...... ..... USRS Appellant

GOvernllmént of Khyber Pakhtunkhwa and anether

....Respondents

* ADDRESSES OF THE PARTIES

| APPELLANT

Wasal Ullah S/o Imdad Uliah Khan R/o Thana, Teshll Batkhela, District

Malakand L-Naik No 4400

(NlC# L ) (Celi )

RESPONDENTS

1) Government of Khyber through Secretary Home & Tribal -
. Affalrs Department Civil Secretanat at Peshawar.
_ 2) Commandant Malakand Lewes/Deputy Commissioner District
Malakand at Batkhela

Appellant A;,) ’ /dnﬁ/o

Asal Khan
|dentified by counsels

: ' - . Dr.Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court

}
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e N S e, (c) .. “Deputy Commandant( peraﬂon)"-meam an Assistan
N T ofﬂeemlﬂmblstﬂctdasiy\mdasﬁsd\'hyﬂ\eptmlndal gove
oy e~ o Uequ*Commandam(Opmﬂon)oﬂho Force In PATA, to ekerclse in
PR ’ - jurisdiction suck powers and perform sich functions as may be pmscﬁhed.
co oy wha shall be responslble to.the Commandantfor operaﬁd al matters olﬁw
b , In PATA., ; : ‘ :
. > *
P ) .';"Depfny -Commandant (Admlnlsmuon’ " means |
PR oL (Mmlnlstmﬂoa)otme&m,whoshallbe an officer of the prcMndat,'

» Published by'Authortty

: PESHAWAR,rFRlDAY. 15TH FEBRUARY 013..
T " GOVERNMENT OF mmrmmmwa L
ad aomsmmnmmsnmm :

'; x _'.' e L commisslowinﬂtelrmnecuw]umdlﬁon'

AT . Peshawarthe m-;ebmuzoxs

ln’mmlse ofthe pmrs wnfomed bySoct!on‘J of the PATA Levias Force
‘Pm\ndgl Gtmmment of Khybar Paktmlmdm is pleased m make me.(ouovdng e

Shott tﬂ!e}and oqnunmesment (1) These. rules. mny be calied

(2i_ : They shall come \nm fnm atonee, -

2. Duﬂnlﬂom.’(‘l.) n thm Rules, unless the oontm:t gtherwlse mqu!re.
stmll have ﬁfc meanlng hemby respecﬁvety assigned té thom, namely:-

. (a) Appolnung Authority” mans the appn!ntlng authorl'q speg

: ‘ ,(b) o 'Comnandanl' misans commandant of the Force,

' otany officer of the District designated 83 such bythe provinclal g
" ,cmdselnhbmpocﬂm Jurisdiction such powers and per

may be and who.shall he responsible to '
admlnl on ) and mbnsmmmomo an in PATA.
: "ammmmt' mwnsmoammunofmybewaldmm

‘ ".'lnitlal remmnent‘ means’ appol
trensfer,

1
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NOTIFICATION
Peshawar the 44 February 2013

. In exeretse of the power conferred by Sectton 9 of the PATAVLevies Force -

L A, Regulatton 2012, the Provmctally Govemment of Khyber Pakhmnkhwa 1s pleased to
- make the following rules, namely - B S o |

: 1.- Short tttle and commencement. (l) These rules may be called Provincially

Admmlstrated 'Inba.l Areas (PATA) Federal Levxes Force Service (Am'ended) Rules,

~2013 '

(2) They shall come into force at. once.

2 Deﬁmtton. (l) tn tﬂcoc Rules, unless the context otherwrse reqmre, the following .

. expressron shall have the meamng hereby respecttvely assrgned to them, namely -

o _ (zt)" . “Appomtmg Authortty” means the appomtmg authority spectﬁed in rule-4;

(b) ““Commandant” means Commandant of the Force, who shall be the
o ;Deputy Comtmsstonermthetr respectwe jurisdiction; ‘

o © “Deputy Commandant (Operanon)” means as AssxstantrCommxssxoner or

‘any. oﬁcer of the Dtstnct desngnated as such by the provmctal government
who shall be Deputy Commandant (Operatton) of the Force in PATA, to

exerctse in" hts respectlve Junsdtctlon such - power and perform such _'

5 L Commandant for 0perattonal matters of the Foree in PA‘I‘A

: (d)' . | “Deputy Commandant (Admlmstratton)" ‘means Deputy Cormnandant"f?
'(Admmtstratton) of the Force who shall be an officer of the provincial g
. government or any offlcer of the District demgnated as such by the .
. provmctal govemment to exerctse in his respecttve Junsdtctton such
© powers ¢ and perfonn such. functtons as may be prescribed and who shall be '
‘responstble o the Commandant m admrmstratton and establtshment"

' matters of the T‘orce in PATA

(e “Govemment” means the Government of Khyber Pakhtunkhwa,

; (f) ‘“_Home‘ Department" 'means Provincial Home & Tribunal Affairs

 Department;
i (g) _- “Imttal recnntment” means appomtment made other than by promotton or
S "“bytransfer ‘ : -
S () ,“Schedule" means the schedule appended to thehe rules ' L '

4G

s funchons as may be prescnbed ‘and who shali” be: responsrble to the

Ny ;n-%‘?’,;{
RUE TRy

[Pes yor e




. SCHEDULE-III
S : ST SeeRulel7
- ) S# Post/Rank Length of servxcelAge
| 1 Subédﬁr Major (BS-16) | 38 years éemce or 03 years ‘service as Subedar Ma]or or 60 |
e ST T -‘yeersagewhnchevensearher
2 | Subedar (BS-13) |35 years service of’ 03 years. Semce as Subedar or 57 years
| T age wh:chevev is earllcr - .
3 | Naib Subé'd;ir (BS-H) + | 32 years. servnoe or.03 years :serviée as Niab' Suﬁédﬁr,dr 54;
B ) o years age- whichever |s earlier ' " '
4 :i;lx‘walc.lar‘(BS-S'). 29 years semoe or 03 years semoc as Havaldar or Sl\‘ ye'ars '
SR R : age whlchever is earlier ‘
‘5 | Naik (BS-’I) 126 years service or 03 years service as Nalk or 48 years age |l .
L s ’ whnchever is earlser : J
6 | L/Naik (BS-6). 23 years semce or 03 years service as L/Naik or 45 years‘age |
R o Muchever is earlier : :
-1 Seﬁoy (BS-5 ... 20 years service or 42 years age whichever is earller
. ,"
’ 5
-

B A
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- BETTER COPY
. HOME DEPARTMENT
" NOQTIFICATION
Dated Peshawar the 14-07azozo |

No SO (Polxce-IDHD/ 1- 3 In exercise of the power conferred by Section 9 of the

Provmcnally Admmnstered Tnbal Axeas chncs Force Regulanon 2012, the Government

of the Khyber Pakhtunkhwa is pleased to dxrect that in the Provincially Admlmstered

: Tnbal Areas (PATA) Fedcral Levies Porce Servnce (Amended) Rules, 2013, the

followmg ﬁmher amendments shall be made namely

- Am endments

Inthe sandrules- -

e substituted namel :

a) Fro rule 17 the_follomn shallb

%17, Retlrement ~m All Levnes Personal shall l‘Ctll‘C from servnce on

. ‘j iattammg then age_of superannuation i.e sixty (60) years or they may opt '

; fdr’ }etirement after compl_etion Qf twenty-five (25) years regular service,
© b) Schedule-III shall be deleted.

SECRETARY TO ~ '
- GOVT: OF KHYBER PAKHTUNKHWA -
HOME DEPARTMENT

Copy forwardcd to. the -

3%xxxxxx
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To be substntuted notiflcatlon of even NO & date.

s e e
* GOVERNMENT OF KHYBER, PAKHTUNKHWA .
HOME AND TRlBAL AFFAIRS DEPARTMENT : L_, o
: NOTIFICA 10N
Peshawar " dated the 22 the 22-3-2021
No. D MKDILe‘vlesiMlsc 12020 - n exercise of the powers |
i

9 of the PATA Levnes Force Regulatlon 2012, the provincial
pieased to direct that'in the PATA Federal
following turther amendments shall

e -conferred by Secuon
Government “of Khyber Pakhtunkhwa is-
" Levies Force $ervnce (Arnended) Rules, 2013 the-

v _f‘be‘madé. namely:-. _
' - Amendm’ents

amEl———

‘ ln the said rules - 3 _
n Rule 4 5ub-ru\e( . the lollowmg snaﬂ be substtluted namely

Uy Commandant shall be the appolnting authority for initial

e B e 4 i N

i‘ecrunmenl and pron'u:tlu::rl up to the rankof Subedar:
T Provsded that the appomtmg authority for purpose of C

- promotlon 10 lhe posls of Subadar Ma|or and Supermlendents shall be

L Secretary Home Oepartment
2. For Rule 17, the' following snau be subsuluted namety,
dule-i1l and no

"17 Retiremant. Al Levy personnel éhall retire as per Sche
extension in service after reurement shall be granted’

.3 For Schedule-lil the followlng shall be subsmuted nameiy

"Schedule-lll
[see! rule 17)

Length of Servicef_\ '
*na . -

- -

1 5 No - Name of the Posth‘ank ‘ : Quahtlcatlon for ?romotion

: Lol . . ‘. . . .' B
1 Subedar mMajor (BSQ_B) On me pasis of Senorlty- T rinty Seven Years oOf

. cum-fitness from, amongst | Three vears' Saervice a5
the Subgaafs ' having gupedar Major Of Sixty | -
: lntermedsn*e Ouahﬁcauo'\ .| vears of age whichewe?

is earller 3

['2 L Subedar (85-13) ' romouon. © the basis Thirty )
1. . : ' ol Semonty um Fitness in service of Five Yeras \ .

. the - !otlow\ng manner, | service 2s Subedar of

o 10 - - namel Sixly years of ' Age s
A L ‘ ~ o (n) Filty Percenl (50%) whichever is earlief - S
\ S L : B T . oo ‘amongst thel . - '

' : Nalb Subedars .

having intermediate
qusliﬂcalion: and

(i) Filty percent (50%)
from smongst Naib
Subedars having
gSecondary school

‘__—’___——_C_eﬂﬁ_c_a_t_s—__————-
the basis

3 ‘Naib Subedar (BS-11) | ¢ By promotion, on Thirty Thre Years

S I of Seniorily Cum Fitdess in | Service of Seven Yesrs' .

|- C S - the following manner Service 3% Naib ;
' T namely | subadar or Suxty Years ;




. -

qualification. and

- -(i_l)~ Fifty Percent {50%) from

amongsi Hawaldars.

-Namé 'qf:t‘tie.Post ! Rank

Qualification for Promotion

Length of Service / |
Age

T Hawaldar (.pS-os) .

‘.

Thinly One yesrs service

or Three years service
as Hawaldar or Fifty
One years of age,
whichever Is earlier.

[ Naik (85-07)

Twenty Nine years .
sarvice or Three yeafs :
service as Naik or Forly
Elght years of age,
whichever Is earlier,

T Unaik (85-06)

i
i
i

)

Twenty Seven years .
service or Three years
service as L/Nalk or
Forty Five years of age,
whichever Is earlier.

i Sgpoy (SS:OS)

Twenty Five years
service or Forty Two

years of age, whishever - '

is earlier.”

Copy ',fbrviré,rde'q" to the:-

©ONDOVA LR

.Principa"ll S'e@:relafy'lo the Governor, Khyber Pakhtunkhwa.
. Principal Secrelary to the
All Administrative Secreta

. SECRETARY TO -
GOVERNMENT OF KHYBER PAKHTUNKHWA, .. -
HOME & TRIBAL AFFA n

|

Chief Minister, Khyber Pakhtunkhwa.

ries to Government of Khyber Pakh

Registrar, Peshawar High Court, Peshawar.
All Commissioners, Khyber Pakhtunkhwa.

-Department. . .

- All Deputy Commissioners, Khyber Pakhtunkhwa.:
* Pravincial Police Officers, Khyber Pakhtunkhwa.
All.Heads of Attached Departm
'PSO to the Chief Secretary, |
. Accountant General, Khyber Pakhiunkhwa.
. Direction information, Khy
. The Manger Government
He Is requested to publish the above Notification in
Khybet Pakhfunkhwa and supply 50 copies.(Printed) 0

yber Pakhtunkhwa.

ber Pakhtunkhwa.’ ‘
Printing & Stationery De

en! in Khyber Pakhtunkhwa.,

/’

IRS DEPARTMENT

tunkhwa, :

artment, Khyber Pakhtunkhwa.
ihe Extra Ordinary Gazette of
f the same to the Home
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1. That the japp:l,ican.t_’s. are the levies personals of Malakand Levies.

| 2 That the‘\Mﬂakaﬁgl Leﬁes is es;abnshed_m' the {rear 1895.

”»3

. “4

‘I‘hnt the Malakand levy personals are performjng their regular duty as
police smce 1973 |

’I'hat 1n the year 1962 Levies mles were promulgated., in which the

v retirement age *of different ranks were deterrmned. and-the of retirement

- “of Subldar Major, Subidar Naib Subidar were detexmined as 30 years of

serv1ce or 50 years of age. for Lans Naﬂc to Hawaldar 25 years of service

or SO yea;s of age and for constable 18 years of service and 50 years of

- age whichever comes ﬁrst f&mg__ggg,&eg)" K

' s

' That aftex: the promulgation of the said rules. the menﬁoned rules were

- ﬂrst amended in- February, 2013 in whlch the retirement age of different

N ranks were determined and rescheduled, the retlrement age of Subidar

_ Mauor were changed t0 38 years of serv1ce, or 3 years as Subidar Me}or or

semce or 3 years as auhmar or 57 years of age. the retirement age N

60 years of age. the retu‘ement age Subldar were changed to 35 years of

[ .
: , ,Cas
o o - R »d‘
O . ’ . .: . ) . : . . . -
x t . . . L . ‘ "_r .

Z i@, <
?g\kﬁ {’?‘ﬁ




Subidar ck'anged to 32 years of service or 3 years as Naﬂc Subidar or. 54

. ",years of age 'I'he retlrement age of Hawaldar were changed to 29 years -

' “ot servlce, 3 years as’ Hawaldax and 51 years ‘of age. That the service of

,service. 3 years as Hawaldar and 45 years of age. 'I'he retrement: age of» o

- Naﬂc were changed to 26 years of service. 3 years as Hawaldar and 48

A years of age. 'I'he retirement age of Las Nalk were changed. to 23 years of

.: Seopy/constable were changed to 20 years of service, 42 years of age
A whichever comes ﬁrst. {g_g;g_,m%l)_ f-’>

'I'hat in: December. 2013 the servlce tenure and retlrement age was

N rescheduled for Bubldar Ma.jor 37 years “of -service and 60 years of age.

S Subidar 35 year of service or 60 years of age,for Naib Subidar 33 years

o servlce or 60 years of age, for- Hawaldar 31 years of service or 60

e years of age. for Naﬂc Hawaldar 29 years of servlce or 60 years of age, for

Laa Naik Hawaldar 27 years of servlce or 60 years of age and for the

o constable/seopy 25 years of service or 60 years of age which comes

_ .ﬁrst.(ll__es_ml C

4

. In august 2016 the scrvice tenure was once again rescheduled in which

o for the post of Subidar Major 37 years of service, 3 years as Subjdar

o Major and 60 years of age. For Subidar 35 years of service or 5 years as

Subidar or 60 years of age. for Naib Subidar 33 years of service or 7 years

i as Naib Subidar or 60 years of age which comes first. Mexgm. D

. 'I‘hat on 14/07/2020 the schedule of the retirement and service tenure

was amended as deleted, the renrement age was fixed as 60 years. or 25

: years of service tenure whichever comes ﬁrst.(ggmchem E.

B




¢ T _:{" e S " e | ) R ../3-"
2 "”'J ' 9 'I'hat on 22/93/2021 ‘the levy rules were 1astly amended, in which for the
- .post of Subidar MaJor 37 years of service or 3 years as Subjdar Major or

' 60 years of age. for Subidar 35 year of service, 5 years as Subidar or 60

’ '.__of age, for; Naib Subidar 33 years of servlce or 7 years as Naib Subidar or
w .~.60 years of age. for Hawaldar 31 years of service or 3 years as Hawaldar
' 'or 51 years of age, for Naik Hawaldar 29 vears of semce or 3 years as

ah Najk Hawaldar or 48 years of age ror Las Naik Hawaldar 27 years of
j.'.-‘ se.rvme or. 3 years as Las Hawaldar or 45 years of age, for constable/Seopy

25 years of sermce or 42 years of age gjggm_h F

S 10 .That m the abot’e menuoned rules of 2021 the ranks of Hawaldar and

Seopy are changed two steps down from scal‘e 7105.

‘:11 That agalnst the different amendments some levy personals ﬁled writ

peﬂdons before the Hon anle Peshawa:r high court which were decided.
C1 _ .

L2 'I'ha,t 1n the year 20“21 some of levy personals filed an application 1o your
‘ Honor. on t.hat app]icanon the summery of ten pages were prepared

which was approved by the hon able Chief Minister of KP ' copv

) 13 That the ﬁnal amendments of year 2021 are against the fundamental
' ‘rlghts of the applicants because these amendments are based on

discrlxnhiatlon in ‘which. the service tenure : and age of retlrernent of

) Hnwaldar to constable were reduced while the service tenure and age- off

, 'retlrement ol’ other rarnks were enhanced

N
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\x/ : . B | s . . O ' N
o | -
o 14 Those from the mplementaﬁon of amendments of 2021, 237 levy

: personals‘ of lower ranks are gomg to be reured
e . .
15 ‘I'hat for the fank of constable the age of -recruitment is. MUm 18

' years and the age of reﬂrement is 42 years. SO it is not possible that

someone wﬂl sérve for 25 years

6’1‘hat levy personals are also servlng the country as othef forces and be
' dealt hlce other forces/police, and their servxce structure be schedpie

; once Vfor all. -

17 That the amendme_nts of "621 .are -against the oamxal justice and

f\mdamental rlght of the apphcants are mvolved..‘

/‘.:D‘
6 Las Hawaldar Zafar AhBacha Reg. No 4415 .

Datcd 29 03. 2021

(RN
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' OEFIGEORDER

NO
DATED MALAKAND THE
Phone: 0932-452080 Fax:

“pagetofd -

OFFICE OF THEDC MALAKAND! -

'COMMANDANT MALAKAND LEVIES
. LG
5{5143
093245

12021
2105

in pusuance o - Ntification o SO[Palice-VHDIMKDILeviesiMisc/2020
amehded Service Rules 2021 Schedule Il dated 29.03-2021, Issued by Government of
t@hy\égr Pakhtunkiiwa Home & Tribal Affairs Department, Peshawar, the following Naik of

h@alz:'kand Levies. who have al'ready completed the requisite servicellenurelagé a's'.noted
i a_ggi_;,_\st ‘each stands. relired from service with effect from 22.03-2021 (AN) with full

pqdéiqnely benefits as per relevant pension.'ruies:-.

e e——)

'Rgg[me_rital No | Name

: rﬁg"g'gslgnatlon'_

Retirement Reason

1 | 4330 Naik Essaknan

Completion of the poth requisite 48-
Years of age and 03-Years Service as
Naik ; '

7, | 4331 Nak “Gul Rehman i

-Naik

Completlon of the both requisite 48-
Years of age and 03-Years Service as

—3. | 4332 Nakk “Abdul Karim,

Complelion of the both requisite 48-
Years of age and 03-Years Service as
Naik

| 4333 Naik § Zarrriir‘josh'

| Years of age and 03-Years Service as

Complelion of the boln requisite 48

Naik

2334 Naik Zakié Ullah

-| gervice as Naik

Gompletion of the requisile 03-Years

~—\qaaT Nak | Mond Founas

Compietion of the both requisite 48-
Years af age and p3-Years Service as
Naik '

ANk | A Nawz Rhan

_Years of -age.and 03-Years Seivice as

Completion..of he both requisite AB-

Nalk

{4340 Naik ~Armir Akbar Knan

Completion of the both requisite:48-
Years of age and 03-Years Service as
Naik :

Z5% Nak | Shah Room Khan

Completion of therequisite 03-Years
Service as Naik ' ,

A 434?:_.\‘4'"3!}:_," ' Omera Jan

-| Years of age and 03-Years Service as

Completion of the both requisite 4B-

Naik

S ald Ahmed

. 25343 Naik

Completion of the both requisite 48
Years of age and 03-Years ‘Service as

Naik




% 2
- , |
: Pngc30f3.
4382 Naik - | Sami Ullah Completion of lhé Tequisite 4B-Years
L i - of age ‘
4325 Naik Sabzall Completion'of ihe requisite 4B8-Years
‘ of age ’
. \4390 Nalk' \ Said Jamal ~—{ Campletion of ihe requisite 48-Years
' of age ' ’ B .
\4391 Na\k R Murad Khan . Complellon of lhe requisite 48-Years
L 1 ofa .
\4392 Nalk Badshah Zaman \Completlon of lhe requisite 48-Years
of age
\4394 Nalk Mohd Rooz. - Compleuoﬁ the Tequisite AB-YearfJ
' - ) of &
Wakk ' Saeed Khan Gomplellon of the requisite 48-Years \
' - | of age . ~
\Banﬂ Moon Completion of the requlslla 48¢Yéa\:j
_ | ofage
) %{: ik ?Wg%jzul!%?%ﬁ~& ﬁ%g%ﬂeu fﬂh%)\re&gggée?’d f&Years\
\ 44 \4401 Nak - | Fazal Maula - - Qor_npletnon of the requlsite 4B-Years\
S o |ofage

No 33?3’91 e

DC MALAKANDICO MMANDANT

-Copy,y wilh forwarded to lhe -
) 1 Commlssnoaer Malakand Division at Saidu Sharif, Swat for-

‘2. Seclion Qtfider {Rolice-l), Home & TA's Department Khyber Pakhlunkhwa

{nformation wilh reference lo Noilﬂcation relerred above.
3. District Accour

Peshawar |

upt Officer, Malakand

/ SubedarMa]or Malakand Levies. -

officlal Concemed.. o
o For In!cirmatlon & necesg;r.y action,

'

DC MALAKA
| | MALAKAND
- );| '

i

MALAKAND LEVIES MALAKAND

informauon. please

I OMMANDANT

 LEV MALAKAND
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" PESHAWAR HIGH COURT, PESHAWAR.

(JUDICIAL DEPARTMENT)

© W.P.No367-M/2021 with LR,
. o .

: :.'.Dateofheadhg - 211202,
el - Banister Dr.Adnan forpetlﬂomrs
*Mr.Saqum A.A.Gformerespondents

o ._M_Amguﬁ_imu._h “Through tis

‘ slngle judgment, we' shall -albo dacide the

- oonnected wnt petmons beamg Nos 337-"

M/2021 406-M/2021 mMom 514-

i mom 518-M/2021 450-M/2021 601-

e M/2021 681- M/2021 632- M/2021 919-

B M/2021 968- wzom 9ao~ w2021, 1221-
o M/2021 1222-M/2021 1252m021 2210-

P72021 2913-9/2021 5092-P/2021, 5425
L P/2021 and 6424-P/2021 ‘as ad]udlcaﬂon
of a common questlon of law and fact is E

K igvolved in a!l the pemions whereln the

o peﬁtioners have challenged the vires of
e .J ndtmeaﬂon No.- so (Po!ice«!l) HDI
L .MKDILevIQSIMlschOZO dated 22032021'
: :wheneby on the bas!s of impugned afﬁce s
_.order bearing - No. mmc:csr. dated

. arEs
eshawar High Court

- o,

'.mn T

.
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20 04.2021 u-.ey tiave been mured from

sewﬂwlmfuﬂherprayermatmeybe

o reinstated tnto service from the date of thei
| ' retlrement he. 2004,2021 wnh all back
L beneﬁts ln altemaﬁve they have prayed *
= ':hat me respondems be directed o ueat'
1;  .them at parwlth erstwhﬂeFedemI Levleeof

Federalty Admlnlmted Tdba! Ama (FATA)

:and absorb them !n polloo and grant them

- futl pensionaty beneﬂts )
- 2 Likewlse In wmosmmam
334-m021 335-M/2021 338-M/2021 |
ST '345~M/2021 *1026-472021, 1035-M/2021
o 1187-Ma021 1206-M2021, 1207-M/2021
B 34-M/2022. 212»-M/20230d993—P/2022 the
- .pemmners have made the following prayer

" "On aceeptanco of thls mft
: pwﬁon.mknpmcdﬂoﬁﬂuﬂon '

' SO (Policed) - HD/' MKD/Levies/

i MMOZOlsagalnstwandfiw
‘ “fundamental rights guaranteed by
‘the  Constitution . of - lslamlc'
" ~..Republle of Puld:tm, 1973, may
:be deciared ﬂlogal vold ab Initio
andofno Iogalcﬂbct:onﬂnw
fdgmofanpoﬂammf '

ATTES]%D

EXA

Peshawar

. (

h COUl‘t
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S ._ 'Rule 17 of the Amended Rules 2013 deals

Slmitaﬂy. In COO Nos.SBMOZ‘i In.

- WPN0‘387cM/202! and coc’ No436-
L , P/2022 in W.P.No. 1335-%022 petltlonem
: lj,seek Inﬂ!ation of contem of court
. ; Pmce’dlﬂgs agalnst the respondems for

';‘:.~-,.V'°‘8ﬁn9 the order . of thIs court dated
o '2’ 04 2021 Passed in WP No. 357M021

53 - Brief facts of the ease(s) am thatthe

peﬁtioners were appo!nted in the ‘Swat '

a _: ‘Levles Fome a8 Sepoys ete. and prasenﬂy
| e . terms and oondiﬂons of the!r servioes are
p .rea"'ﬂ*eé by 'vamdalty Administmted
. Trival Areas Levles Force Regulaﬁon 201 z |

S

whereunc!erbgsic_lgs PATA _Levfes ‘Force
Ry, 2012, PATA Levies Force Seivico
- ‘(Amended) Rules 2013 were a!so framed |

_. wtth the retirement of personnel of the

o fores, whidmwasamended vide notiﬂcation
B 'dawd fz 1220137 the manner that “All
'_jtho personnef shall mﬂre as . per ,

. Schedule-lﬂ and no extenslon In servlce
boyond rwmment shall bs grantod” On
14 07.2020 ylde Noﬁﬁcaﬂon No SO

0
¥

ATTE

EXA
.Eeshawa

Court
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;(Poiloe-!!)ﬂolw e 17 was firtner
_ ";amenﬁed by daleting schedule-IV as. an
- :unlformod fom shall m‘ire from setvlco
.on attnlnlng the age of tupmnnuaﬂon '
| 3 {ll.e. Sixty (60) yean or thoy may opt for
; fmﬂmmont amr compleﬂon of (wemy-
5 ﬂvo (25) yoars rogum servlce ,
_. :_v.”."nteresﬂar ence again through ceﬂa!n
,fmodlﬁcaﬂons rule, 17, st amended by
ngng Ife 15 the deleted schedula-lll of the
fnneszmsasunder- N
l ‘ Roﬂmmont: All Iwy personnel
A -shall mtim as ‘per Schedule-ll!
i ,’"d no exrenslon n servlcc
e . ‘after - dmment shall
I granfad” : ,
© 4. Beng aggriaved from the; bid
‘ A amendment. the peﬁuoners have ﬁ!ed the
'.: lnstant peﬁﬂons f |
3'5.' Pmsuant to the dlrections of this
" “oourt respondents have flod thel parawise
comments wherein issuanceofthe desired
‘wﬂts has been opposed. o
'56 Leamed counsel repreeentlng the

peﬁtionem vehemem!y amued ﬂmt the

5
i

i EXamiE]
. | ?,eshawar High Cﬁurt
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o :'f“’i95“°".“§*’““‘i°ﬁ"? F'rb"fmfvaéfewwé; -
| Iiioéai 'hsuéd“wimdu( lerwful a'ahcmy a;d
o mala ﬂds lntentlon ]ust to deprive the
i Petlt}onets of thelr vesied ﬂghts amed an
o r:'-.“their favour hence - violative ‘of meir
. ,' '~fundamental dghts guamnteed under !he
- 'IV{ _A _Comiﬂtuhon and thus not austa!nable in the :
e eye of taw. That though the lmpugned
. Nohﬁesﬁon was lssued under the regu!aﬂon
2082, Howwer. after the: 25"* COnsﬁmtionai
amendment. the said' reguiaﬁon does not
o 'hoid fild,. merefom.. the lmpugged
. Noﬁﬁcation lsilabletobesatasxde - S
7 Comemey,  vey ARG
| : repmenﬁng lhe respondents opposed the
o arguments 50 advanced by leamed counsel
g reptesentlng the petiﬂonem atthe bar whllo :
aﬁer the 25™ amendment the

etk i e o

A ’ amu!ng ihat
” . 'valndal Assembly passed ‘the -
continuaﬁon of taws Act No 11 of 2019

L thrwgh which' me laws applbable to
- erstwhl!e PATA were a!lowed o contlnue

h includlng *Provindlal Admlnistered Tribal

N Araas Lavies Fome Rogulation 2012" ‘and; -

Sk

3
e

Lo ATIE
~ ‘Peshawar Court

o
it
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; :therefom. 1ho lmpugned Notiﬂeation was
o tssued pef taw itich does not requife any f |
!metferanoe by this court in s wﬁt : = o ’ !

o ]urisdlct!on under Anlde 189, of the
E Constltuﬁon Furlher petillonera are Civi ' ; 2

"Servants. and maﬂer in questton tevolves o ' B
_ L -amund the terms and conﬂiﬂons ‘of their ‘
. sérvios which Is the exdusive domaif of

o the Service Tﬂbunal Ps such <the

"‘-  :' .'jurisdictwn of this couit s barred gtvan the |
i;'_expﬂcn prwislon of Arﬂdp 212 of the : B
y sﬁ " Heard. Record pemscd
Befom discussﬂng meﬁts of the case
A we deem it. appmpﬂate to diswss the
background of the matter in hand to
peﬁy comprehend the Issue involved
| B ,'-therein It is wonb menﬁoning that eartier
'~::meseMcesofmeLemsFomeweredealt
- ‘with Under the an!ior Inegu!ar Corps
o ,.(FIC) mlas 1962 whichwassubstmned by i
/ 7 fthe "valnclal Admlnlstemd Tribal Amas | | %
7/Lavies Force Regu!ation 2012" (regulatlon) |
: "-and underlhe sald ragulaﬁon 'PATA Levies

CATTE
B T : o BEXA
R oo . .. - Peshawar
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OIS S

R Fomo (service) Rules. 2012* were fmmed
e for vafncfs! Levles Fo:r:o While separa%e

seMce rutes were a!so framed thefeunder o

: for PATA Federal Levies Foma performing \ S

aues in ‘PATA" Known as “PATA Fedaral "

S ,f: Levles Force Service (Amonded) Riles : ' ‘
s 2013 Rule 17 ofthe Toid. rles deats with | ‘
T the reﬂnement of tha Levies personnel | ‘ ' ; o
- whtch was amended fmm ﬁme io time ' | .

| However‘ petitioners h&ve becomeA

. aggrieved from the lmpugned Noﬂﬁcaﬁon

g '1 :r"wde wmch the peﬂﬁoners mhrament age
o was altered which is chanenged by :hem - - -

L mroughlnmntpeﬂﬂons e | - | 3

o i 10 " The. main. comention of i.the
petitioners ls that aﬂer 25"‘ amendment the
- regulation hes lost its efﬁcacy and sanctity

R and has beoome nedundant. therefora the :

" lmpugned amandment under the sald

L regulation is legal belng vold ab initio. It is
. /N wonh mentioning that aﬂer the 25"‘ | | A
/ P amendment in 2018 bolh FATA & PATA : |

/e . _'were merged in - lhe province of Khyber '
/ R _Pamtunkhwa and Federal Levies Fome

EXA R i -
Peshawar High Court '
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| woﬂdng in FATA ‘was merged Into the
. :.': regular police of the pmvlnce Albelt. in
L Malakend DMslon Levies Fome ls stil
S - reguiated by ‘PATA. Federal Levies Force
Semce (Arnonded) Rules 2013 in view of
g the Khyber Paimmnkhwa Act No 111 of
N 2019 through wmeh the laws prevalerit in
o erstwhile PATA at the time of! 25""
amandmem were aﬂowed %) eontinuo
o incsudmg regulaﬂon 2012 whlch st ho!ds
: the ﬁe!d and as. such the same Is a va!ld
e Instrumant. Therefom; impugnod
-,_";“Noﬁﬁtation was Issued by the respondents
44,‘.'w1m1awmnaumomy i
'.‘.1_1,.’-. Moving toward the shms of, the
s peﬂdohers it ls worth menﬁoning lhat eartler
o thls court - whlle dec!d!ng W, P No: 528-
S mr2016. (lkramul!ah’s case) determlned the
status of personnel of the va!nelal Levfes
| Fome as that of dvl! servants ln the
o fol!awtng terms- . :
19 The vaincial Lev!as Fome

': ("Force”) ivas grantod statulory
- cover through - Khyber.
quhtunldrwa Rogglaﬂon No.7';of

 ATTE
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201 4 ('Rogulaﬂon') Paragraph

" No.3 of the Regu!ation envfsages,

for constitutfon and establishmenr

of the Force anﬂ its functlons For

ease reference pamgmph Nos 3

' and 4 of the Regulabon jare
rapmduced as under- =

3, Power 1o constitute. dnd

mahmln by the . Fom and m

f!mcﬂomr— (1). Govammenf may'

consﬁrute and mamaln a Fomo for

perfonning !hev foltwing mmﬂons.

name!y- R . S
'(a) ensumwgsewdb'ofmadslnPATA.

'-{b) ensun’ng secumy and mannlng of .

Pfquef:

N (¢ guaring Govemment inst}tuﬂons

“and lnsfallatioqs,

,(d) enswfng securﬂy of jat?s and

enested crfminats-

"(e) gonerally mahtainfng Imv and o:der. _

pmvkﬂng mobile escort to V!Ps,

: {0 anbf-smugga‘ing activitlos - especlz;lly.

timber smuggling‘

0 destcion of ctemps; ¢
- ;(h) serving of summons orpmcodums,
g mtdandambuah and . Lo

g) such omerftmctlons as Govemment
may, by noﬂﬁeaﬂm in the o!ﬁcfal
Gazette mqu{m the Forca :..t

o 2 In discharge of thelr funcﬂons

o aﬂicers and stait of the Fome shalf

-
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g..

be guidad ln acconfanco with- rhls'

Regulatlm and fhe rules.”

C (3)‘ The head of the Fome sha!l

-be Commandanf in. In‘s mspecbve

| ,' Jurisdliction. - ..

L 7’(4) - Socmtaly to Govammept

Home and nibaIAﬂbirsDepamnent.
T shalt be the compoﬂant euthon‘fy of

. the Foma

(5} The Fome shaﬂ consisf of _
rofoﬂkers o

. such ranks and nvmbf

' ¢ and  members - and sha!l ba
. constfturedm such manner as may

- be pmscdbsdbymbs

. (S)v Tbeoﬂicers andmembam of ‘
S tha Fome shall mcolva such pay,-
. penslon, allowanaes and other

mmunerations and shall enjoy such

Ieavo and oﬂmrpdvﬂegas as maybo
pmscn'bed by rules,

| (7) -The officers and members of
S : theFomeshallwaarsudwnffonnes ;
may be pmsm’bed by rulos or
. () 7718 adminls'trahon of tha
Force shall vest in the Commandant .
i ks jurisdiction wha  shell
- administer it.in accordance with the
..\ provisions of this Regulation rulos .
,"‘.andlnstmctfons. R ¥
", (8) . The . Commandent  shall
, x exemlse hfs powsrs and porfonn his
. functlons mdor . the genem[
o SUPOMSIOH ' &nd dlmctlons af
: Govemmont. ' '

ATTES?BD
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4, - Pomn ' nm? " dutles of-:?"
. officers and “members of the.
. - Forca—~An omerormembororme :
..’ Forceshall
‘ (a)~-takemcﬂwmaams!orensu#n9
securily’ afasaignedjuﬂsd!cflon and:
¥ for  safeguarding agalnst acts’ of! | 2
7 unlewhutinterference; - - | L
S0 . (o) prevent unauthorized persons snd g S :
A I R ,vamuesrromaccesstouwm:wal |
T P (o) take eﬂsctm measures  fof | 5
B . ","prawntlngsabofageﬂm"f"f‘; - N
" car.bombs, fetter bombg, dangerous. - o
U article and. caniage of anms end ‘
T ammunition mtothemstrictod aros;
[ (@) use suchams andammunttion and
o equipment as meybe authaﬁzed by ‘ | ' :
T the Commandant _or .an oﬂker o . : _ -
: I,auﬂmfzedbyhlnr U ' i
. e} search and- amest without wsmant ,
R any pe:son who he- suspecfs of -
. ®wndangering . or atfompting o : z
... endanger or having andangeradthe _ . &
",ssfeu/o!an Insta!!atfon andmayuse ' ' :
. such force as may be necessary In | |
. the wschafgeof his aforesald dutles; ' :
| (0 petform such other legal functions &s -
) e competantautmmymaquulm -
7’1‘_,.-hhntopedonn' ‘ -
20, The cse perusal of the
 Regulation would clearly show
" that the Force Is recelving its
- sdlary fom the PrdVlndal

e Ave e m e e w s e A w8 e

ATTE D
EXA
Peshawar Court )
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A Exehequer |
policing service in the ershwhlle .
CeATA
_;‘21. Havlng sald mis. we woo!d R
> now ‘refer to the crucial issue asto -
. whéther the ‘emproyée's of the .
> :Force can be termed as a-civi

:-servams and as such they mnnot .
LT malntaln a oonstltuﬁonai petiuon

before this Court for enforcement

' of the terms &. condiﬁons of lheit :
. service.

22, The .
..+ servant' Is deﬁnecl and explsined
in resped to the Provlnce of

. Knyber Pakhtunkhws, In’ the Cvil -
- Servants Act, 1973 ("Act, 19737,
. For ease reference, we would |
- referto seeeonz(b)omct. 1973,

S whlch reads as under: -

12

‘and. performs the

cdﬂh‘otatioﬁ ' ‘ci\ilf'

2." Definitons—(1) In-. this et

" unless the context  otherwise
-},'*thcmas the foliowing exp:assions a
< shal have the maanings hmbyf‘ ‘
wsmcﬁvelyassfgmdto lham thatlsf“
ke
e

7 e

4 'Prov!nce. orwhoholdsac!vﬂpostini

"cMIservant'meansapersonmls;-
a member of a' chil sérvice of the'

‘connection . with' the. affairs -of .the.

- Province, but does notindude-

-P EXAMI ‘,-:.4 ' - 1
GShawa' High Court i
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E RN

~".(i) apemonwhoisondeputaﬂontomo

vainm fmm the Fedomﬂon or eﬂ)’
othor Province or other authontr

(@ a_person who s employed on

contract, or on-work charged b“]fs
orwhorspaidftnmconmﬂd’&'

{m-a person' who Is a Workor or -,

, 'mdcman'as ‘dofined in _ the

" Factofies Act, 1934, (Act XXV of

L 1934) or the - - Workmani's

. Compensation Act, 1923 (Aa vithof
o 19297 | :
. 23 ‘The pemsa!ofthe definiton
-f‘would show that & merhber of 3
" vil servios of tie Provinco: or
" who - hoids -a . civil post in .

f.ioonnecﬂonw’mﬂueaffal“dme .
" Province - Is civil “mm' A

'-'Pakislan Services are explained
in Artlcle 260 of the Consﬁtuﬂon .

o whidt reads as under- :

' asscesserscesn

oooooooooooooooooooooo

Y sarvfce of Paldswn' means any-':’,*" ‘
. service, postorombamconnacﬂon s

. .with the affairs of the Federation or -
f-ofamm@ andlncludas an Al
 Pakistan Service, service In- the .
'Armed Forces and any other sefvice -

dec:lmadmbeasa»rvicoc:)'l’aklstarrif
g by‘ar,undpr Act of Ma]lls-e-Shoofa

CATTE
Pesh;‘vfr;r

e 4t i s S

p -

iah Cains
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(Parliameni)] or of & Ptov!ndal L | |
 Assambly, but does nol incude :
“service " as - Speaker, Deputy

L Speaker, ' Chalman, D'eputy - ,
" Chalman,” Prinie Minister, Federsl : : .
Minister, Mmistar of Stato Ch!of ' :

Minister, ~ Provincial -. M!nlster

o [Attomey-General], [Adeate-
- General] Parfiament Sectetary] or .

-,'mhalmmn or member of & Lew ;

Commission, Chaﬂmsn or momber
afuwCoundrofmamfc Ideclogy,
"ASpecial Assistant 'fo . the . Prime

 Minister, - Adviser. fo "the. - Prime ;:}:,
- . Minister, Sppdamsdstamoaa:m
" Minister, Adviser o 8 awqumd
"'f.Aor member -of & .House or 8.

o vamdaiAmmbly' :
" Wheress Adticle - 240 “of the

’ .COnsﬂmtlon envlsages thal‘.- ‘
=240, subjeatomwmsmuﬂomme
e appo!nfments fo_and the condtions .

‘ ]‘ofsarvbao!pomnshthﬂsem

S ofPa!dstanshaﬂbadatarmtnod—- o

e (3) s............;. ..................
Lom in the case of ihe services of |
_»HaProvirmandpostshconnoctIon ) .
" with tho affar of 2 Province, by or' o :
,undar At of " the Provinclat- . ‘

¢

"<'Explumﬂon.- in this Adicle, Al
:Pmsmmansasm
-*._’eommon:ompedmummmo
.,'ljpmvfneos,wmcnmmmm:ce
‘. mdablybemﬂmwmm&rg

i . .. Peshawar Court
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. ' day or which may be craated by Act
s '“Waﬁis-o-Shoom(Parﬂamnf)]'

The Phrase “pedormlng In

':"'eonneotlon with' the affairs of
" Federation or for present matter
| Provinos” " was
. _explained in the case dfi:,
| Salshuddly and 2 others. vs.
S uwmunﬂm@ﬂ
" - - (PLD 1975 Supreme Court 244).;
inthe ‘sald judgment the - Apex
" ‘Coutt has held: -

eiaborataiy

-“*Now, what 123 msant by the phmso
"perfomﬂng fmctiona n connacﬂon

- wfmmmhsofﬂreFodemﬁonora_

P;bvfnoa i Is clear: that the!’

o peference. Islogow:-mnntalorsmto'
'+ functions, mVoMng In one from or,
‘:another. .an element of exerdsa of ,

pubh'c power. nw functions: may be :

”ff.ma tractionsi polce functions of the -

lnvolmg the msintonance o!

’ :“Iaw and ader and omermgufatory

' getivities; o rhoy may comprise
" functions. pertsining to ewnomic s
- development,

. soclal mlfam. ;
educab'on _public ulfity soMco and '
other State enterprises of aa )

" . Industrdal or . commersial- ‘néture:
- “Ordinartly, thess' functions would be.
Psffom by -persons or agencjes '

directty appointed, ' controlled - and

":-iﬁnancea bytho Stats, Lo, byma

ATTE
EXA
Peshawa

2

ER 3
. e

A
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Federal Govomment or a Provinclel
"“Govemment’ o i
_— 25 Admittedly, as’ evtdent from
-y the bare reading of paragraph-s &
e i}'4 of the Regulatlon. the present

" patitioners are performing porc!ng
~. service in the. etstwhile tribal area,
- however, their - terms - and'
;oondiﬂons are ‘being regulating i
. -through Regulation- No.1 of 2014
< and ‘after the omission of. Arﬂcle
247 fromi the Constitution; through
a pmvlnc:al stalute Le. tho K‘hybef
: . Continuation ‘of Laws in the
. Erstwhile Provincially Administered
~ Tribal Areas Act 2018 (Khyber
o Pakhtunkhwa Act No. lii of 2019),
the omwﬁonofﬂegutaﬁon No.1 of
2014 was' continued. Thus, . the

L ‘essential cdterla for being a ot

) *. servant. is that the person holding
O - the post must petfonn hls functions

., cin cennecﬁon wnh the affalrs of
Lo FedemﬁmVProvince and the terms
_.and condlions - of . his _service
s _shouid be determiried by or under

" the ‘Act’ of Pamamenthrovlncua!
S Assambly The Apex Oourt in the

case of M

" Interfor _(Interfor _ Divislon, :
i

* ATTESTED

E INER
Peshawar High Court
bR
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SRR " (1998 SCMR: 1081), while' desfing. -
T4 with the case of an employee of
| Pakistan- Rangers has. obsemaf |
. that
"L e7...Perusal of these , s dswfy’ o o
showsmrﬂwymaﬁembmcinp,'. '
"\ and therefors, under the srmendment. : -
L “of gection 1 of the Pakistan Rangers, o ;
E Ordlnenco. these rules would mvsﬂ. o
" ovarthe Rules of 1673."The Pakistan; '
"’ . Rangers Ordinance was ;xvmulgared
. .. o coristhute -8 force called 'the.
PaldstanRamors!ormopmfecﬂonof I A
— o and ‘maintenance " of ‘order In the ‘ ~ n
o . " borderarses. SIncewim#agardfofhe : L
" status of the members of the force the SR N
" -pakistan Rangers Ordinancs s sflent,
llmafom.ltcanbeufafyscfdmat - _ ,|
L the amployees o! the Pakistan | . ' B
Rangerswlﬂbemomadlobodv#'
,__setvanfs as they are.performing -
. duﬂesinconnocﬁonmmamwme
. Federation. “and” hence’ under the
" Servioe . Titbunals Act, 1973, en '
~_-appeal by @ member of the Pakistan
B _ Rangers mgard!ngamaflsr relating
AR fo terms and conditions of his service
“" | is .competent beforo_-the Fedefaf’
" Sorvice Tribunal..." L

.28 SImnarly, ln tha ease of~

N AT T

ATTE T

/ S F‘eshawa, ghc’zur’l
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ox
v

R _emm._(zms SCMR- §03), the :
A | ' ‘{.'Hon'ble Apex COunhasetabo:ate!y
PR .examined service structure of the
e '_?‘?_f-emp!oyees - -of - Frontler
.7 Constabutary, which Is, established

. under Fronfler Constabulary Act
“(ActXill) of ‘1915,  Relevant

o "paragraphs of the - sald judgment .'

T .’ :f;:"ammprodueedasunder- o _ 3

T U Thes broad -tests oo . .; b

o ’j.;i;'establishlngmostam and dwamctar , : | |

‘-.'“.{-'-fo!advilsenran!emeryoﬂommo : : }
R . ' Canstitxdiona! mandala ofthv afom— -

+." going ‘Articles. Flrstly under- Articlo- | T 1B

" 240(8) * of ' the - Constitution, | S o

f{fiappoinrmenmtomdmetamand | . | 2

L cconditions of service of the personsin -

5 the_ “service .of Pakistan” are’ be | o |

" dotermined by  or ‘under Act of PR

. Parament.. Secondly, by Virus of | ‘~ 1N

- Article 260  of the Constitution, - SR R

S service of Pak!stan meens any ;

semce.posloraﬂiceinconnaction B | . |

I whth the. affairs- of Uie Federation. o |

i

i

PR ol

SR Thirdly, under Article 212(1) (a)ofthe
R S g:_',Constitutlon ltwexclusivsludsdicwn
DIRE R toaﬂudicato disputes faraangtom@
SR DR ;gammcondfuonsofmons. who
' % are in the service of Pakistan vests in
~ . ' an. Administrative Tribunal, namely
% the’ Federel Service Ttibunal mm
~lests  aro menﬂoned in lho :
Mubmzﬂ_ummﬂ:ﬁzlzm_ case

R *;e.w;..@
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" controversy. The EC was established - :

' Ibid (at pp. 686-58 of the faw report).
_The definition - of  the torm  ‘chil
" sevant' In ‘the "Act edopls the
' Constitutions! criteris giwnlnAché ‘
o260 notod above fo reiterate that 8.
" person who, Infer. alia, holds & ol
- 'posr':nmoctionwmmmmor
" the Fedarstion” Including- any such . }
-7 post conmected with dsfencs; to be & ; ;
“\*" Gl sevant. The larger Bench has i1 . * - !'
mlsmspodtaksnthebgimfstepfo
o inompaate the ' requirements under-
Aticle 240 (s} ond 260..0f the
'consmmnasmmmons:mda
o!&ntom*dﬁsawanr(atp.mof -

Melawnport) o _ ’

Havmnodcadmaquah'!ylno
_aﬂodaoladvilwvantmdermo

g -"Iaw,!tlsapptwﬂﬂtemwwoxam . ;
"-thefacttmlmahuaflm present x

| bymeNWFPConstammyAct. (Act-
X, of 1916 (Constabulary Act.
'Section_3 of the ‘Constabutary Act
= - ompowers the Fedsral Govemment to
e maintai the FC as & force “for the
i ,-muwmmmmmﬁono!

* ithinthe fimts ofor 8efobing North-
Weslﬁmﬂerarmymmomor‘, - :
Soction 34 of the Constabidary. Act

; ~‘fmrm:fmmx:mkmmGomnmmmto ;
- 'emploxmaFCoutsIdemeﬂmRso!or !
i . adjining the North-West. Frontier 5

3 Province m amrpm o!Paldstan for

1

-
o

. EXA ER
Peshawdr High Court

o @i ——
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s tho boﬂor protection s
1 .mwmamdmmm
" B(1) of the Act id vests ihe Federst.
Gommmntn%mtow:
ﬂmmmmmmm

‘ommriwmmw

Omamo!lfnfwcsmwborm

-~ distrcts. Section 6 deiegates fo e
- iCommandant - |
R Conafnbulsry Officor the power b,
“mppoint,-subordinate officers ki the .
mannorpmwibadwmm -
- junder " the _Act. -The - Fadora!
"Govemmmt exercised . As powsr
,-‘Ammmbysmzro!m.
_ mﬁbu!wmwmmm
" Constabulary . - ~Rules, 1958,
- “(Constabulery Riles?, 0" oidr fo_
-,',‘pmwdomotemswmwo!
'sswodthoatﬁwsandmnb‘v
Cooa it ‘be obsarvad that m‘ ‘
"‘Uma!rero!mandcmmsof‘
; f'mormmm-enmees
d the' FC, am in the: frst place.
mpmw by the Oanmww Act

mm

thaFCRuﬁa& Tbemvisimsm

‘bymmmﬁumn
,.’_mammmam
mmwmm
-_;nonm: o a«m&:a o.‘ m
WomsofmoFCmmM

. ATTRSTEN
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© Inthe Act and the Rules. The test laid : - : o
+ o down. i’ Aticle 240() of the |
. Constitution ‘requies that the ‘ -
appointment to and the tenms and -
: - .Gonditions of service ‘of posts i
| :connectfonwlmtheaﬂairsor’ma
- Fedemtlon end - of a servlco of
T Pak!sfan shall be cfelafmiryed Dy or ‘ ._
C under an Act of Parfiament. Tho |
S expmasfon'byorunda:"hAmdez ' ‘
Lol i 240(8) of the Constitution authorizes
e tho terms and conditions ofservice of |
[ & civil servant to be provided both by
-statutaorbystaﬁ:tmymfen‘lhei |
. pmvfsion made in the CQnstabuIary ' -
.~ YAt ‘6nd the Constabulary Rules, -
o themfora, satisfy the Article .240(a) ;.
L test, The]udgmontmwoMubﬂmmﬂ
'ﬁ.Amb_ogmsmm_; case . B, o |
e endorxes lhlspalnlofview- - L ‘ '_
“86... mtennsandcondlﬂonsof : :
."?sen/fooofthoseemplcyees howevor,;‘ | )
- are. foquired lo: be ‘specified under .
T " Aticte 240 of the’ Constitution by or; : s
40U tinder Act of the Parfiament, Thus, the .
SR "."ooncluslonwoufdbematomymm
' pemons, whoamlnmesam'coof
. ,"‘.Paldstan as discussed hereinabove, -
| "‘andlrmelrrannsandoondwons are
; - govemed “either . by a sfatuto or
sratutory mlas In terms of Arficle 240
o _ofma Constitution, canmk:amedy
befomlhaSeMoeTnbunah v

27, Simllary, this Court In- the- _:

-}me of Q-L_’dm._m._mg

; | o
% Scanned with CamScanner | |
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. Frontler Regions (SAFRON.
- Lelemzmmm (3019 PLC
‘ CS)MJ,onmebasisoflawlaié_'i

| "'.’dcwn by .the Apex Coutt in’ .

(2018 SCMR 903), while dealing :
" with ‘the cese of Fedsral Levies -

" Force, which. was ~established |
- through - Federal Levies -Force.
Regulation, 2012 having the same .
| stucture - of - service " for its |
. emp!oyeesﬁom as provided in
1. Regulation No. 1 of 2014 has held o
© [ that .employses of the" Federal |
_— o Levies Force-. whose terms and
Y conditions of servlce are govemed
. . under. " Federal- Levies Force -
e Regulation, 2012 are civil sewants

' :.’Keepir‘gg In view the above, the

" 'Force established under Regulation

- No. 1 of 2014 qualifes the criterla

. ofbeing civil servant in view of its
o I‘:wmpositmn functlons and duties "
™. ‘as per faw: lald down by the Apex

Court lq the casqs of Federntion of

_éT,I S3IED
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LR

LA szmm_z;._ﬁul_&gwma!
o gmg_(zow SCMR 903), ‘thus, the

prellminary object!on ralsed ‘by the

. leamed "counsels - for-  the
o respondenw ; Is sustained and
- accordlngly the pmsant petltlons in

view - of dear bar comalned In

Arhde 212 of the Consﬁtution afa ‘

' rio malmalnable The - pmen! .
i peﬁﬁonem _may . egnate melr ‘
LR gdmnm 'boforu the’ va{nda!
sewimmbunal However, pdorto o
lhls 1udgrmm. the status of pmacnt

i pﬂiﬂoners bclng a civil aemnt was

o not. determinad and in the s!m!lar

a cases. the Apax Court in M

" fhan's case (2018'SCHR 903)

- has held that:

lt!oﬂaws!rumthodfc[alald

’ downabovathaflhopmtocﬂono!me

' ~,bower sroas is a mmlgn !uncbon

f‘»be!ongmgmandpe:fomd bytha
i Federation. - The. same:-.duty iis

"'é".perfwmedoquanyzmmm“,,

L ‘;“b”‘"‘FC"OfOﬂb'onmofrmbamof

. ,,Wﬁomwbmdsobymammm

 order in other parts of Pakistan. For

dlscmryfng - such ftmmns " the
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not d!sﬂnguish the atatus of. pemloners

o mmugh

(PATA Fedeml Levfes Force) vis & vis
| - vainclal Leevy Foroe n any manner, Both
e forces are performing thieir funcbons in the

‘ same area for- the ssme ‘object and

purpose. and both are belng maintained

the pmvlndal exchequer.

Lo Therefom. the metters ads!ng out of (he

| : terms and- oond!tions oi’ servioe of me

| " petitionem are - only amenable to: the |
judsdtcﬁon of the Servloe Tnbunal in terms ’
‘ ofArﬁcle 212 ofﬂ\eConsﬂtuﬂon ¢

So far as the contention of petiﬂoners

o that they have chaltenged the- vires of the'
fmpugned Noﬁﬁeeﬂon and as such the‘
- ‘sarie are not amenable to the jurisdiction
o : of the Servlce Tﬁbunai s concemed

o sufﬁce it to: seate thatithas lohg been

N _"semw that Serviee Trlbunal hae ample :

o _judsd!cﬁon to deal wlth the !ssue of vires of

o the law and rules framed thereunder 2015

-/ ‘ SCMR 263 NATIONAL Assemsz.y

/ "‘*':,SECRETARIAT thmugh Sectmry V. N =
s mnzook AHMAD and

e ..

. ATTESEED

. EXAM
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| Therefore ﬂ'le oontenﬂon s? aguated at the
: bar ls mlseoncemd and as such repeued

“in’ vlew theraof the status of

' Psﬁt}oners has been deciared as that of
o Civii Servants and lhe maﬂer in questlon
o revolves amund lhe terms and oondlﬂons

ol theif service which does fal outside. the

e ]urisdicﬂon of :ms court given the baflng

| Cop prov!slon ouwete 212 of the. Consmuuon

e and as such instant peﬂﬂons are dlsmlss:sd

o be!ng not mintalnab!e However. the |

: peﬂﬂonefs may appmad‘\ the worthy :

E Servios Trlbunal for the redressal of their

. grlevanoe it so advised. Albeit, earlief the

slatus of petmoﬂm boing civil servants

B was not deteﬂnhed therefore ‘the’
| peﬁﬂonem may ava!l the nemedy of appeal
o -withln the statutory period of ﬂmwation
,commencing fmm the date of lssuanoe of
' meoartiﬂed copyofmlsjudgmem In terms
‘ of me judgment of august apex eourt In Gul
"Reqtb khan‘scase 2018 scam 903, ;

coc E Nos.38-M/2021 in

o }'.WPAro 3srmoz1 and coo No 436-
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