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BEFORE THE KHYBER PAKHTUNKHWA SERVICE1 TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)
.!

Service Appeal No. of 2022

Naseem Khan S/o Badi-ud-Dih PJo Qalangi Paeen Tehsll 
/ Batkhela, District Malakand [Hawaldar No.4319]

Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affaires 

Department, Civil Secrdtariat at Peshawar.
3) Commaridant Malakand LSvies/Deputy Commissioner, District 

Malakand at Batkhela.
Respondents

?

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levies/Misc./2020 dated

f;

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled to 

complete his service till attaining 60 years age in 

light of Notification dated 14-07-2520.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed io complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

1) That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

2)

That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government framed Service Rules for the Levies 

Force in 2013 (Copy of relevant text of Service Rules notified 

in February 2013 is Annexure “B").

3)

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies: Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified in 

December 2013 are Annexure “C”).

r '

5) That the relevant Rules were further amended in July 2020. 

Regarding the length of service towards retirement, Rule 17 

was amended to the effect that all Levies personnel shall retire 

from service on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-Ill which provided for certain 

length of service, was deleted by virtue of the amendment 
(Copy of amendments notified in July 2020 are Annexure “D").

6) That the rules were further amended on 23-03-2021. Rule 17, 

which provided for retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendments. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 

service or on reaching certain age. For instance Hawaldar
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would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/Naik 27 

year of service or 45 years of age and Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified in March 2021 are Annexure “E”).

That the above mentioned Rules being extremely detrimental 

to him, the appellant filed representation before the concerned 

quarters for redressal of his grievances. The same has not 

been responded to as yet (Copy of representation is Annexure

7)

“F”).

That the appellant alongwith other similarly placed personnel 

of the Levies Force got retired from service on reaching 

certain age/completion of certain length of service as 

prescribed by the above mentioned Rules (Copy of retirement 

order is attached as Annexure “G”).

8)

That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

9)

10) That during the pendency of the said petitions, the Provincial 

^Government made further amendments in the Federal Levies 

Rules on 21-10-2021, whereby retirement age in respect of 

lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules notified on 21-10-2021 

are Annexure “H”).

11) That the appellant filed another representation against the
4

above mentioned further amendments in the relevant rules, 

which was never responded to. (Copy of memo of second 

representation is Annexure “I").

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021, W.P N6.470-M/2021, W.P No.337-M/2021,
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V W.P NO.338-M/2021, W.P No ■333-M/2021 and W.P No.335- 

M/2021) before the Hon’ble Peshawar High Court. However, 

because of jurisdictional issues, the matter was referred to a 

larger Bench.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of 

their re-instatement in light of the Provincial Assembly’s Act. 

The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not 

challenged in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

11-2022isAnnexure“J”).

15) That being aggrieved with the impugned notifications and
/ ■ 'I

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

GROUNDS:

A) That the impugned act of amending the releyant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional. Hence, the same acts are liable 

to be declared as such.

B) That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they are so
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

Ir

••fof 2022Service Appeal No.

6lW\ Naseem Khan Appellant

^1^tySIS

Government of Khyber Pakhtunkhwa and another
•j.

WRespondents

AFFIDAVIT

1, Naseem Khan (Appellant), do hereby solemnly affirm and 

declare that the contents of the above titled Appeal are true
; \ s f •

and correct to' the best of rhy'knowledge and belief. 
Furthermore, no such like appeal has^ earlier been filed 

before this Hon’able Tribunal or elsewhere on this subject 

matter

I

s

./•
DEPONENT

)

J
ATTHTEO,, v5)wlA Naseem Khan

t

;

\
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nnVRRNMENT OF KHYBER PAKHTUNKHWA 
HOMF. &TRJRAT, AFFAIRS DEPARTMENT

notification
Peshawar the 4"^ February 2013

gpRVTf^F. RULFS FOR FEDEFM. LEVIES FORCE IN PATA

of the power conferred by Section 9 of the PATA Levies Force 

Provincially Government of Khyber Pakhtunkhwa is pleased to
In exercise

Regulation 2012, the 

make the following rules, namely:-
}■!

be called Provincially ,Short title and commencement:- (1) These rules may
(PATA) Federal Levies Force Service (Amended) Rules

1.
Administrated Tribal Areas

2013.
(2) They shall come into force at once.

Definition:- (1) In tliese Rules, unless the context otherwise require, the following; 

expression shall have the meaning hereby respectively assigned to them, namely
2.

“Appointing Authority” means the appointing authority specified in rule-4; .
Commandant of the ForcCj -who shall be the

(a)
(b) “Commandant” means

■ Deputy Commissioner in their respective jurisdiction;

” means as Assistant. Commissioner or'“Deputy, Commandant (Operation) 
any officer of the District designated as such by the provincial government

(c)

who shall be Deputy Commandant (Operation) of the Force in PATA, to 

exercise in his respective jurisdiction such power and perform such 

functions as may be prescribed; and who shalT be responsible to the 

Commandant for operational matters of the Force in P ATA.

Deputy Commandant“Deputy Commandant (Administration)”
(Administration) of the Force, who shall be an officer of the provincial

means(d)

government or any officer of the District designated as such by the 

provincial government to exercise in his respective jurisdiction such 

powers and perform such functions as may be prescribed and who shall be 

responsible to the Commandant in administration and establishment

matters of the Force in PATA.

“GoveiTuTient” means the Government of Khyber Pakhtunkhwa;

“Home Department” means Provincial Home & Tribunal Affairs 

Department;, /

(e)

(f)

(g) “Initial recruitment” means appointment made other than by promotion or 
by transfer;

(h) “Schedule” means the Schedule appended to these rules’



c.

14..
SCHEDULE-III 

See Rule \1_
Length of service/AgeS.#,T ^ost/Rank

38 ye'ars service or 03 years service as Subedar Major or 60 

years age whichever is earlier

35 years service or 03 yean service as Subedar or 57 years 
age whichever is earlier

Subedar Major (BS-16)1

Subedar (BS-13)2

Niab Subedar or 54VNaib Subedar (BS-n) ““ 32 years service or 03 ye^s service as
years age whichever js earner

29 years service or 03 years service as Havaldar Or 51 years 
age whichever is earlier

26 years.service or 03 years service as Naik or 48 years age 
whichever is earlier

23 years service or 03 years service as L/Naik or 45 years age
whichever is earlier

20 years service or 42 years age whichever is earlier

3

4 Havaldar (BS-8)

Naik(BS-7)5

6 LyNaik(BS-6)

Sepoy (BS-57
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Government of Kyber Pakhtunkhwa,
Home & Tribal Affairs Department 
Dated PesHawar the 12"" December, 2013

i

]
NQTfFICATiON

ij» soiLavlesIHnffl W/1lr1/201^!^- Ru?es-17 under Pa™

Rule-4<2) Schedule -I rchedule-i 
Sae Rule 4(21

Direct I Qualltication 
Quota

Uniformed Force proino
tion
Quota
100%

EilglblUty for
promotionS,No Post/Rank

One year service 
as Subedar 
One year service
as Naib Subedar,,

One year service 
asNaik______
One year service
as Lance Naik 
One year service 
as Sepoy -

Subedar Major (SS-
16) 100%
Subedar (BS-13)2.

100%
3.

100%
■lawaldar (BS-8)4.

100%
'laik (BS-7)5.

100%
Lance Naik (BS-6)6. ' Middle Pass/Matric 

Middle Pass/Mainc
100%

Sepoy (BS-5)
Head Armorer (BS-5)

7. 100% .One year service
as Assistant 
Armorer______

8.
Middle Pass/Matric

(BS-1)---------------------- 1-----------------------. . nor Rnhedule-Ill or opt for

SCHEDULE -III
p.,io ,17 (Retirement)---- ^-------^------------ --

100%
Assistant Armorer9.

Ru
retireme 
shall be granted.

Post/Rank___________
Subedar Major (B^6)

Subedar (BS-13)
~Naib Subedar (BS-1l7 

Hawaldar (BS-8)

Naik (BS-7) _______
0 Lance Naik (BS-6J------

K. sepoy (BS^-b)

S.No
1.
2.
3.
4.
5. 28 years 

25 years'

■r-
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BETTER COPY

HOME DEPARTMENT 
NOTIFICATION 

Dated Peshawar the 14-07-2020

V

No. SO (Police-IDHD/1-3: In exercise of the power conferred by Section 9 of the 

Provincially Administered Tribal Ajeas Levies Force Regulation 2012, the Government 
of the Khyber Pakhtunkhwa is pleased to direct that in the Provincially Administered 

Tribal Areas (PATA) Federal Levies Force Service (Amended) Rules, 2013, the 

following further amendiulnts shall be made, namely:

Amendments

In the said rules:-

a) Fro rule 17. the following shall be substituted, namely:

“17. Retirement.— All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt 
for retirement after completion of twenty-five (25) years regular service, 

and
b) Schedule-ni shall be deleted.

/

:i .•

SECRETARY TO
GOVT: OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT
5 •

Copy forwarded to the:-

xxxxxx s :■
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^ date.nUficatior No i;

To be substituted _n

hyber pakhtunkhwa 
departmentgovernment ofk , s

home AND TRIBAL AFFAIRS
* • IL:-'

notification
dated the 22-3-2021Peshawar, of the powers

In exercise
ll^unfMKD/Le_yle3Mig£^^^^''

Of the PATA t-evies 

Pakhtunkhwa is pleased to 

Rules, 2013, the

2012, Ih® Provincial 

, PATA Federal

amendments shall

No.SQtPolice 

- conferred by Section-9-
Force Regulation

direct that in the
Government of Khyber following further

Service (Amended)
Levies. Force 

^ be made, namely.- Amendments .

m Ru^eT sub-rule (i 1. the following shall be su

■ ■ commandant shall be the appointing

hk of Subedar;

bstiluted. namely:
authority for initial

iiment and promotion up to the ra
Provided that Ihe appointing 

Sts of Subedar Major and Supe

authority lor purpose ofrecru

rinlendents shall be

promotion to the po 

Secretary. Home iDepartment. .

2. For Rule 17, the following shall be substituted nameiy,
Schedule-Ill and no

.i*'

subsiiluted. namely:
3; For Schedule-ill, the following shall be

"Schedule-Ill 
(see rule "I?]

1--------

th of Service /Leng
*ofThTPosTTRankI Name5. No. Years orThirty Seven 

Three Years' Service as 
Subedar Major or Sixty 

w^)»cnevet

basis ol Seniority- 
(rom, amongst 

,he Suhooars ' having
Intermediate Qua'ilicat'O-n

-B7pmmoiiorr^‘'lti'e basis 
o( seniority Cum Fitness jn

On the
cum-litnessSubedar Major (BS.*t6)

1
Years of age 
is earlier Ye^rs I 

Five Yeras | ,
F.ivoTWrty

service or
ser^ce as Subedar or 

' Sixty years of age 
Percent (50%) whichever is earlier

. amongst the 
Subedars

Subedar (BS-13)
2 , following.. me

namely:
(i) Pifty

Ivom
havHg intermediate 
qualification: and

i.

;i

Fifty Percent (50-M
amongst Naib

having 
School

(il)
from 
Subedars 
Secondary 
nertlficate. Three Years'

1 Years 
as Naib:

By promtJlion, on ‘Ij"® service or Seven

of Seniority Cum ^ Service
Ihe foltpwrns manner. ^ Sixty Years ;
namely.

"Naib Subedar tob-l 1) i •3.

//
<

y
■1: f . . ; .

• ^ 1 7 •-•-r
1 !

/•
V^‘-

.{’li
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qualific3(;on, and 
(ii) Fifty Percent . (50%) (rom 

amongsi Hawaldars.

;

' Length of Service /•
________ ___________
Thirty One years service
or Three years service; 
as HaNvaldarof Fifty 
One years of age. 
whichever is earlier. 
Twenty Nine years 
service or Three years 
service as NalkofFovIy 
^ight years of age. 
whichever Is earlier. .

Qualification for PromotionNarne pf^tHe Post / Rank

HaWaldar (BS-08)4

Naik (0S-O7)5

Twenty Seven years .
service or Three years 
service es L/Naik or 
Forty Five years of age, 
whichaver Is earlier.

LMaik;(BS-06)6 .

Twenty Five years
service or Forty Two 
years of age. v^lohfver 
is earlier."'

Sepoy (BS-05).7

SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWAy 

HOME & TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the;»

1. Principal Secretary lo the Governor, KhybefPakhtunkhwa.
2. Principal Secretary to the Ghref Minister. Khyber Pakhtunkhvya.

All Administrative Secretaries to Government of Khyber Pakhtunkhwa.
4. Registrar. Peshawar High Court, Peshawar.
5. All Commissioners. Khyber Pakhtunkhwa.
6. All Deputy Commissibners, Khyber Pakhtunkhwa.'
7. Provincial Police Officers. Khyber Pakhtunkhwa.
8 All.Heads of Attached DepartmenI in Khyber Pakhtunkhwa.

■ g! PSO to the Chief Secretary. Khyber Pakhtunkhwa.
TO. Accountant General, Khyber Pakhtunkhwa.
{l. Direction.Information. Khyber Pakhtunkhwa. i/k PaWhhmkhwa
12. The Manger Government Printing & Stationery Department. Khyber Pakhtunkhwa. 

He is requested to publish the above Notification in the Extra Ordinary Gazette of 
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same .fo the Home 
DepartmenI

3.

■^1

/

e ■ (Police-11)- Section Offic
✓

•-»
/
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The Ghitf Minister .
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iKP at Peshawar -
y

I;

iApnlication for revlew of thelevies rules 2021 f. Subject: • r.

iPpspectfullv
'

1, That the applicants are the levies personals of Malakand Levies. >

. 1

2. That the Malakand Levies is established in the year 1895.
/

3. That the Malakand levy personals are performing their regular duty as
! •■

police Since 1973.
•t

4. That in the year 1962, Levies rules were promulgated., in which the 

tetirement age of different ranks were detemlmed, and the of retirement 

of Subidar Major, Subidar, Naib Subidar were determined as 30 years of 

service or 50 years, of age, for Laos Nalk to Hawaldar 25 years of service^ 

or So yeaj^s of age and for constable 18 years of service and 50 years of 

age whichever comes first, (pules anneyedl o

•;

5, That after the promulgation of the said rules, the mentioned rules

first amended in Febraary, 2013. in which the retirement age of different 

ranks, were determined and rescheduled, the retirement age of Subidar 

Major were changed to 38 years of service, or 3 years as Subidar Major or 

60 ye^rs of age, the retirement age Subidar were changed to 35 years of 

service or 3 years as Subidar or 57 years of age, the retirement age Naik

were

/

I
I-

(
\
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)
Subldar changed to 32 years of service or 3 years as Naik Subidaf or 54 

:• years of age .. The retirement age of Hawaldar were changed to 29 years

of service, 3 years as Haw^^ and 51 years of age._That the service of

Nalk were dianged to 26 years of service. 3 years as Hawald^ and .48

years of age. The retirement age of Las Walk were changed to 23 years of

; . service, 3 years as Hawaldar and 45 years of age. The retirement age of 

Seopy/constable were changed to 2,0 years of service. 42 years of age 

whicheva comes first. (Rules attachedL IP

1

■;

V'

i.
I

t

6. That-in. December, 2013 the service tenure and retirement age 

rescheduled for Subidar Major 37 years of service and 60 years of age.

^ Subidar 35 year of service or 60 years of age,for Nalb Subidar 33 years 

'60 years of age. for Hawaldar 31 years of service or 60

was

of service or
years of age, for Nalk Hawaldar 29 years of service or 60 years of age, for

Las'Naik Hawaldar 27 years of service or 60 years of age and for the 

constable/seopy 25 years of service or 60 years of age which comes 

aTinexedl. G> .

V

!
agfliTi rescheduled in which7. In august, 2016 the service ten\are was

for the post of Subidar Major 37 years of service, 3 years as Subjdar

once

Major arid 60 years of agCi For Subidar 35 years of service or 5 years as 

Subidar .or 60 years of age, for Naib Subidar 33 years of service or 7 years 

as Nalb Subidar or 60 years of age which comes first. (Rules O

8. That on 14/07/2020 the schedule of the retirement and service tenure 

was amended as deleted, the retirement age was fixed as 60 years, or 25 

years of service tenure whichever comes firg t (rnpy

V
;
I

I ■

• I

■

/ i
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9. That on 22/03/2021 the levy rules w^e lastly amended, In which for the

post of Subidar'Major 37 years of service or 3 years as Subjdar Major or

60 years of age, for Subidar 35'year of service, 5 years as Subidar or 60

of.age, for.^laib Subidar 33 years of service or 7 years as Naib Subidar or

60 years of age. for Hawaldar 31 years of service or 3 years as Hawaldar

51 years of age, for HaWaldar 29 years of service or 3 years as

Nalk Hawaldar or' 48 years of age, for Las Naik Hawald^ 27 years of

, service or 3 years as Las Hawaldar or 45 years of age. for constable/Seopy
'' cof service or 42 years of age.f Rules attached), r

Vc'
\ j» .

s\

i

> ' or

f

25 yearS; ;

lO.That in the above mentioned rules of 2021, the ranks of. Hawaldar and 

Seopy.-are changed two steps down.from scale 7 to 5- /

some levy personals filed writ11.That against the different amendments
petltloiis before the Hon’anle Peshawar high court, which were decided.

(Copies attached),
!

12.Tha^ in the year 2021 some of levy personals filed an application to your 

that applicatioh the summery of ten pages were preparedHonor, on

which was approved by the hon’able Chief Minister of KP ,{ QPtty
r

attachedL*'

13.That the final amendments of year 2021 are against the fundamental 

■rights of the, applicants, because these amendments are based on 

discrlmlilation in which the service tenure and age of retirement of 

■ Hawaldm to constable were reduced, while the service tmure and age of
I •

retirement of other ranks were enhanced.

/, ;✓

/

;
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I-L'' of amendments of 2021, 237 levyK.Tkose from the implementatioii

personak of lotver ranks are going to be retired.
•t .

;

r-

Is tv>iTiiTnum 18 

so it is not possible that
the fault Of constable, the age of recruitmentIS.That for

years and the age of retirement is 42 years,
i

someone wm serve for 25 years.

other forces and be 

ice structure be schedule

;
are dlso serving the country as f.

le.That levy personals
liKe, other, forces/police, and their servicedealt ;

once for

andagainst the natural justice. i7.That the' amendinentsl of 2021 are
ental right of the applicants are involved..

> 1

fundam

-pk>i-ii;^bTierai. ^

1. HCS^WTC^3BianRegiN9‘*4224 V
••••

t Reg No.42822.. HCUmar Re m̂an-
{

>Reg- No. 43563. Naik Hawaldar
t;g. No. 43594. Nallc Hawaldar Shaihsul

rJ i_leg. No. 4377[^I'^aTTiTnad Sale<5, NaikHa^ T

Las Ha^yaldar Zafar All Badia Reg. No. 4415 ,6.i:

' i
Dated.29-3-2021'*/ *

i.

{

/ i
/

I

j

/■

/
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malakand/
CQMMA^pANT MALAKA^)p LEVIES

DATED MALAKAND the ^3 Is /gf)7i 
niiono; 0932-452000 Fax:^3^-452105OFFICE ORnPP

puf-^unnco Noliftcnliori, ^ ^°-SO(Pof*ce.II]/HD/MKD/Levies/Misc/2020
oCfMCG Rules 2021 Schpdulo lif dalcd 22-03-2021.. i

PnVhiunKhvvn Homo - . issued by Government of 
f. Tribnl Albirs Oep.irtmenl. Peshawar, (he following

«ho have already completed 
: ^^■...,cn.re/age as noled nga.ns, each stands -elired from 

. v'.'ilh full ponsionory bonofits
■ 5 Uo"

of Malokor^d
the requisite

service with effect from 22-
as pc- re.livani pension rules:-.'

Rpgimcnlai No i Nnmc....

& Dcsignalion |

•:221 Havildar j'Hr^iblF *' 
j R^hr^nn 
I Mohd Zeb

RolIrcfTJGnl Rc«ison

\
CornpiGiion of (ho 

_Se.fvice as Havilri/ir 
Go.rripfefion of the 'b^
Years Service 
of age ■__
qompiet.on of -i-nT'TS^UiiHro^

jervice as HnviIdar 
Compioiion oT^tho

_SOfVicg as H,lvHrf.nr 
Cbm'pteIion of (he
Service as HavHHnr 
Completion of the 

_ServiceasHnviiHnr 
Completion of the

Service as Havildar
~^omplelioir~or Ih e 

Years Service 

of ago

'tJorhplelion of “the requisite 03-Years 

Servlco as Havildar

C^ni^lion of the tatFT requisite W 

Yeah^ qawpe as Havildahand Si-Years

pf nge.i ■ ' . ' '

Compffllion of the r^uiaitO' 03-Years

Servfco as Havildar.

requisite 03-Years
-V

42Z2 Havildari
I

requisite 03- 
as Havildar and 5t-Years

1

3 •^224 Havildar/■

Saif Ur
. --------------- _Rchman
- I <228 Havildar Haji Rehnin

i
/

i
requisite 03-Years

j *^2.2.9 Havildar Dakhti Zaman 

f. 42.35 f^awldaT'"' Al'^i'z^b
requisite 03-Year$

r\ requisite 03-Yearsr —i...___

4235 Hav'ildar/ fdohd Npwab
requisite 03-Years!

^ 237 Havildar Nawab Sher
requisite 03- 

as Havildar and 51-Years
/

’ 423B HovUdnr0 Ghani Rehman

• l 'i10, 4239 Hpvfidar Muhammad
Sadaq

ill. 4241 Havildar - FirolAXbar
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Page 3 of37^1 -
■tJ-r Completion of the requisite OS-Years

Service as. Havfldar
Completion of the both requisite o>
Years Service as HavOdar and 51-Years

of age______________
Completion of the requisne uor>»»s
S^vlce as ItoHdar • ■ ■ ’

■ "CompleOon of the requisne o1-Yeare oi

' '^9®' ■ . ■ ----------f
■ ■^miielion of th? requisiie ai-.'=«. -I

age _________ ■■ ' - —
cSmpleflon of the requisiie o . of

ase. ’ ■ ' —
Completion ol the requisue of

4279Hauildar AmirZeb
■■y

42p2HavUdar OmerRehman29.
I
1

• I

Muhammad
Gulab

" 30. UMBHavUdar 1

s • i
ZahirShah-31. 4»3Havldar

1
^ . NoOrRaa^32. \43p4 Havlkiar 9

■ \ i
Abdul Wadood"■"“'^7'. 4307 Hayiwar$ fi

;
JSherDad •I 4314 Havildar

ageI

Completion of the tequWlo S1-Veare 01

ase __ _____________ :------
CompiBtion ol the requisite bl-Veats u

age _
tiMipletion of the requlsiie oi-Yea

■^mpleflon ol the requisite oiM e».= of 

age

Shah Na^4319Hava|l8r
1.

HoorHadl4324 Havfldpr26. I!
-• . rs or5

tnam Ul haq.432&HavUdar37.
i
■•i •

Ibcar Hussain3B. 4326 H If -
;.

• . V
j
I'

V ■t
• \

\
i ■

3. disMclAcaJUht Office
4. stosdarMafwMatekandLfitfies.

& necessary action.

NO

1.

s.
k)M^0AHT

DCMALAKA
I9|ALM<U4D/ .

•'1 :
' I

. / ,
I

• )
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5. lAICoMiteloneanvMP^hluMchM^;, •
x^yCommUonm W^PMMiirMwrauMPdtoOfflc^ OnibBrMhhriEhwa ;

8. iAIHoMof AttochodDoMti^tlnO^beirPcMihjnkhwa.
9. ^ totnaChlorSeGrotaiy^KhiWPQdMjuriidwi^ ■ * 
la^ountdnt General, PiyberPcdJituntf^-
I V» blw sfton tnfomwflon, KhyberPofchturitty^
II the Klahger Goverrmni'PilnAr^ ^Stgrtldnery Department* '

Paknturikhwa He b requested to pubfch'the cib9^ HoOn^rtton ^ the* Mo 
>dbM7 Goaette of »MerPalMuni(hfM«drd supply^ ^ •
he ^dme to the Home Dopeptment -
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3/ FEDRAL Levies/2021SO (police11)HD/1- 

amonded Sorvioe Levy Rules2021 Shedule 111 Dated 21-10-2021.

Li^iiZ/v-^ubc-tt/j JL-U^

so(police11 )HD/MKD/LElES/MlSC/2020 >v^U^jlllLii/:"L ^v.^JaX ' 

-JcLC^t>c^2lAmended Service Rules 2021 Shedulel 11 Dated 22-03-2021
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TwiffauniSfuH

PESHAWAR HKSI COURT, PESHAWAR.
(AJDIOAL DEPARTMENT)

Wi».No.367-M/20?l with I.R, 
CMNOS.10S3/2021 & 1183/2022.

JUDGMENT

,'i *

. \\
, i ■I

:

IDate of hearing 

Barrteter DrAdnan for petitioner.
Mr:Saq1b R^, AA.G for the respondents.

j- 29.11J2022.1 !' •;
I i; i

samssBm

s M ATTIQUE Through this

single judgtnent we shall atho decide the 

connerted Writ petitions Nos.337-
/ A^P2f, 406-M/2021, 5034^021, 514^

i

:
I'

i
t; ■
J;

!.
ii 1

4^021, 5184fi/Z02i, 46044/2021, 601- 

M/2X^1, 681- M/2021, 632- M/2021, 9t9- 

M/2021, 968- M/2021, 980- M/2021, t22t- 

M/Z021. 1222-M/2021. 1262-M/2q21, 2210- 

m021, 2913-P/202i, 5092-P/2021, 5423- 

P/202f, and 6424-^/2021 as adjudication 

of a common question of law and feet is 

i^lved in an fee pefitions wherein fee

!i t t

;
•

!-
1 i
i !

:•
i

;

I \

i■•i petaioners have chaHenged fee vires of 

notification No.
i 1 1

?i
iiSO (Police-ll> Hot 

MKD/Levie8/Misc!Q020 dated 22.03.2021 

wh^by on the basis of impugned office 

order bearing No.128/DC/CSL

i
1.

c
i I

dated
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t i:
20.04^021, ttioy have been rallred from 

servtee wfth further prayer that Ih^ be 

reinstated Info service from the date of their 

retirement i.e. 20.04^1 wHh an back 

benefits. In alternate, they have pfayed 

that the responderits be directed to treat 

them at par with erstwhile federal Levleeof 

^Federally Administrated Tril^ ^a (FATA) 

and; absorb them in police and; grant them 

full pensionary benefits.

2. Ulwwise In Yt.PM<^.333-M^21, 

334-Afi202f/ 328~M/Z021,

345-M/2021 102644/2021/1O354A02t 

1187-44/2021, 120644/2021, 120744/2021, 

3444/^22, 2124/^02 and 993-P/2022ft\e 

petitfoners have made the tollpwlng prayen

i >
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li ;
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"Off . aceepbmce of tfrfs vihit 
. p9ttdon,1h9lmpugttpdtio1lffcadon 

$6 (Potlce40 HD/ MKMavha/ 
Mlse/2020 Is agof/tsf Amr and (be 
fumMantat rights guarsnisad by 

Dm Con^Btudon of tklamlc 

y^patth of f^ldstan, 1973, may 

) be dadarad ttfo^l ydd ab Inldo 

and of no lagal aftbcta on tha

; 1
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;
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rights of tha paddonara,";
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Slmilarftf, In COC NO&38-M/2021 m 

W.P,No.367~M/2021 ^ COC Afe.436-
• * * , ' i, ^

P/2022 in W.P.No.1335^/2022 petitlonera 

Initiation of contempt of court 

pfoce^ings against ftie respondents^ for 

Artolating the ondar of ttite court dat^ 

21.04.2021 passed in W.P.NO.367-M/2021.

3. Brief facte of the case(s) are that the 

^tititmefs wore appointed in the “Swat 

Levies Force* as Sepoys etc. and prosCTtly 

terms and conditions of ttteir seivlcos::are 

regulated by “Provlndafly Administi^rted 

Tribal Areas Levies Force Regulation 2012“ 

whereiinder besides PATA Levies Fprco 

Puies, 2012i PATA Levies 1=orce Service

; fAmencfet^ Ru/es 20f3 wete also framed. 

Rule 17 of the Amended Rules 2013, deals 

with the retirement of personnel of the 

force, which was arnended yWe notification 

dated 12.12.2013 in the manner that "A// 

tfie personnel shtai retire as per 

Schedute-iU and no extension h service 

: beyond r^rementahaffte granted^, On 

14.07.2020, vide Notificatibn No.SO
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:(Po!lc©-ll)HD/V3, rule 17 was further 

amended by daletina schedule-tv a®

. u/i/ft>i7ned fbree ahaff ratfra frvrn service 

on attafnfng fhe ago of ai/perannwatfon 

1.0. Sixty ^Oj yoars or iftey may opt for

i

i:i . i
.1 i '■; ;•{ :

I
r

I
I

ll

. 1. ; ■ I
•;>. •;

1 ret/remont after comirfeffon of

regi^ar sory/eo*'.

: ;
I;

3
rfve ^25/ years 

TThereaflor once, again through (^rtaln
. 4,

!i
i|• I- •f modficatlona rule, 17 wds amended by i]
Ij

I

giving life to the deieted schedule-ill of the 

i rules 2013,88 unden-
i

. (
. I

I

“fiotftwnent; Alt levy personno! 
shall reffre as per Schedulo-lll 
and ho wdehalon In service 

letfremerft shall * bo

I
t

i.

1 • s

after
'granted.**

Beirig aggrieved from the ibid

!■

4. !
;

•.t .I ,
amendment the

Jnstenl petitions..

■..-5.

!
I i
I

1
i

Pursifent to the direcdoris of this

court respondenft have filed their parawise

comments, wherein issuance of the desired

vifftts has been opposed.
^ ' ■ 1'

6. teamed counsel representing the

I

I:•
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/ ■ petitiOTers vehemently aiigued that fee/
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I Impugned NptMicallon la artotlrary. penrerse, 

Illegal, Issued without lawful authority and 

mala /fdo iritenllon just-, to derive the 

petitioners of their vested rights accrued In 

thc^r fevour hence violative of their

i

i
I!•! ! •
I

I 1:I

1■

'
• I

hiridamentel f^hts guaranteed under the 

Cohsmution and thus hot sustalnablo in the

I'
r;

; I
i, r K-

eye of tew. ^at though the lmp«9ri»h <;:
I i;I

Notification was issued under the regulation 

26^2. However, after tlie .25*^ Constitutional 

amendment, me raid regulation does not

. r I

i:
1 ■

i t •
• I

1

hold field, therefore, the impugned

Ndfificatipn is Itebie to be set aside.

Conversely, vrorthy

representing mo respondents opposed the 

arguments 80 advanced by learned counsel

representteg the petitfemera at me ter while

:
!
)• ;f

j ■! AAG !i7.! •
II . !:i;

*1r
J
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I 5 ;
I

i:a^ulng lhat alter the 25“ amendment the 

Assembly passed the

. I
1

^ Provirtdaf i
I

continuation of laws Act No.111 of 2019 

through which the laws appllpable to

erstwhile PATA were allowed to continue

t;
I

!
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! • i)

i:Induding ‘Provincial Acf/nfri/sfered Tribal

/iraas fttme Rogu/aten, 20J2" and;
;
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thdreforot tha impugned Nottfleatibn Was 

issued per law which does not requtfe any

!
iii

: :(f i;;•
Irtteffdmnce by this court In Hs writ 

jurisdiction under Article 199 of . the 

dbnstltuticm, Furdier, petRionere are Civil 

Servants, and; mattor ln question revolves

iI •

I

around the terms and conditions of dielr 

service which Is the exclusive domain of

;!
;

' 1

I J1
5t. • i i

the Service frttHinar pis such ; the 

ji^sdiction of this court is barttxl giveri the 

^lidt provision of Article 212 of. the 

Coristl^on.
• 'V ' • ^

8. Heard. Rocmd perused.

9. Before discussing merits Of the case
* '►' ' ' ' (

we deem it apprapr^ to discuss: the 

background of the matter in hand to 

property. comprehend die Issue involved 

therein.: It is worth mentioning that earlier 

the services of the Levhi Fom were dealt 

with und^ the ftonfler /msffu/ar Corps 

(hc) rules, 1962 whkdi was substituted by

r • i!I
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, ■

I

! . i:

.!
1 !

; I

1
;.r

I
' I

t
I

ni

I.
■

i

(
i;

i
I

5:, ( rI'

i• ( •i

f.
I

I

/ the "f^vlndal Administered Tridal Areas 

Levies Force F^afa^, 2012'(r^ulatlon) 

dhd ynder the said regulation “PArA tevfes
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I Forc^ (seiyfee) Rutea, 2012“ were framed

for PmvinciBl Levies Force. White separate
> • ■ • • ’

service nifes were also framed thereunder

1m PATA Federal Levies Force performing 

duties in 'PAT/t'Known as TATA Federal 

Levies Force Service fAmende^ Rules 

2073. Rule .17 of the ibid: rules deals with 

the retirement of the Levies personnel 

whirtr was ament^ from time to flme. 

However, petttloriers hive become 

aggrieved from the impugned Notification 

vide which the petitioners’ retirement age 

was altered which Is challenged by ^em 

through Instant petitions.

10. The main ctmtention of the 

petitioners is that after 25*^ anfiendmer^ the 

regulation has lost its efficai^ and sanctity 

and has become redundant, therefore, the 

Impugried arnendment under the said

I-
if;¥ •• ;i-

I

I

' I
I:)

f ■ H;
(!; i

^ i

• i

if
•. -i-

1
I : !i: :I ; i;1 ;
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ii1
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i

I
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i
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I
j I
I reguiation Is illegal being void ab initio. It Is i

iI,

worth mentioning that after the 25*^
■ (

j ,

amendment in 2018, both MTA 4 FATA• j.

f’ «
•• i were merged In the province of Khyber 

Pakhtunkhwra and Federal LeWes l^rte S <
I;

i
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iwbrldns fn was fnerg^ Into the ; :
f'

regular police of the province. Albeit, in 

Malakand Division, LeWes Force Is still 

regulated by 'RATA Fedelpl Levies Force 

(Amended) Rules 2013 In vl^ of 

the Khyber P^tunkhwa Act No 1 1 1 of 

2019 through which the l^ws prevaleril In 

erstwhile RATA at the time of ; 25®* 

amendrnent were allowed to coridnue

*
I

; ; si
f ; I ii1

I
I

iI
1(

'
;• t

iJj

t I-
i5 • I ii

jndudlng regulation 2012 which still holds 

the deld and as such the sanie Is a . valid 

Instalment

II ^ I i

Ii iII-
II

. I Therefore^ . Impi^ned 

Notification was Israed by the respondents
;

f
1

•4
I

V
! wHh lawful authority;

11. Moving toward the status of the 

peddoners It Is worth mentioning that earlier 

thte court while deckling W,R Wo 628- 

M/2016 {ikramultah's case/determined the 

s^s of personnel of the Provindel Levies 

Force es that of dvil servants In the 

following teims:-

J. I
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"19. The Rrovindaf Levies Force I!fi{

f ■

("Force*^ was granted steft/fe/y 
cover

i
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through Kh^r 
Pskhtunktm Reguladon No,i of
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20f4 fRogef/^on’J. Pamgmph 

Np.3 of tho Pagula^ri enylBS^es 

for consStution and estabUshme'nt 
of the Forve and its fijnctions. For 

ease mfyrance paragraph Nos. 3 

and 4 of the Regu/affpn are 

/epnxfuced as under- 
% Power to eonstftoto ipd 
mofntafn by the Force and Its 
hmetions.— (1) Government rnay 
constitute end maintahi a Fon^'for 
performing the fotio^ng fUn^ns, 
namety:

v.W enstfffng security of roadsMPAT/^
d>) ensuring secur^ and manning of 

piquet:
(c) guarding Government Inshtuthns 

and histaBathns;
(cO ensuring security of Jails and 

arrested crlmhieis:
(e) generalty mahr^hrg taw and otiter 

prwkllng mobile escort to VIPs;
(0 antPsmuggfing ac&yf^s es^ally 

tirnbersmuggrmg; ’
(g) destruction of aM crops;
(h) ser^ id summons dr proceAims;

; (0 mkfandanpuihiand
0 5UC/I bttter/uncitons M Gove/nn^

rnay, by nom^thn ^ the offhiB! 
Gazette, raqube the Force {to 

perform.
(2) /ntffschBrgeofOieb'iijncthns,
officers and staff of the Forxse shal!
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be gukted in accqnSance with this 

RegtiiathhandVierutes^
(3) The head of the Forte shall 
be Comrrjandant in his respecb'ye

. Jurlsdiciht}.

(4) Secretary to Government 
Home and Tribal ^irs Departrnent 
shail be the competent authority of 
thef^rce.

i. ! ’■

l;i iiV
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' (5) The Force shaB consist, of 
such ranks end nurhbhr of officers

t

i

I

i 0 ;and members and shall -be 

. .constituted in such manner as may 

be prescribed by rvtos,
(d) The officers and members 

the Force shail recehm such pay,
: pension, allowances and odwr

ramuneraSons and shalt eri^y mtch 

leave and othm-pfMIeges as may be 
prescnbed by rules,
(7) The offtcm and members of 
the Force ShaB wear such unlfbrm as 

may be prescribed by rules or 
Instructions.

(8) The adminfstrathn of the 

Force shaB wsf kj the (^mmandarjt 
h his jurisdiction who shaB

: edmirdsmr It k) accordance with the 
provlshns of this Regulathn, ru^s 

endlhstivcttons.
(8) the Commandant shall 

axervisa his powers and perform jk 
hrnctkxns under 

supef)dshn and 
Goirammant
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pO¥¥WS «nd rfwdBS of 

offleera ^ ^
;=bn».—Art Dfflteer wm^ber of ffie

Po/icesfta/1-
f8| toko aflfecffvB meewi^a ftw ensurirtff

S8<amy ,o^ ess/&riedjUrfsd^^ ond 

sofoguortffng agalrtst acts of

:• I4.

i
;

I 1!
I

I . for
unlBwfollnterforanGe:

(b) pravant :urtBuihot1zed persons arnS
}/Bh\das1tom&xasstottief9nitorial

i!'• r
I •

i f ii
i'

]i.1

jurisdiction;
(c) take effocdve 

prwentkig aaboiago, ^acament of
car.bombs, letter tomb^. dangerous
artfcte end carriage df amts and

/ ammunition into the rested area;
(d) use such amts end ammunipon and 

egaipment as may be authorized by 

the Commandant or an officer 
authorized by him;

(ej search and arrest without wanant 
any penson who he suspect of 
■endangering or atfwnptfnff to 
endanger or ha)^ endangered the

. . safety of an Instaffatfon and may use
such force as may be necessary in 

the discharge of his aforesaid pubes: 
and

ffj perform such other legal functions as 

the competent authority may require 
Nin to petform\

20. The dose pen^l of the 

Regulation would clearly show 

that the Force is receMhg its 

salary from the Provindal

i
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ii1-

;
II

i
5 i 1

1

i11
,1•!

1
i:•t

I •

!
1

')
f

t ::! I':I

I ;■

1

'i t'.11
1

;
I

;i
i‘

r
iJ

1
}

/ t-

J i
f

t i

ATTE D✓ \
II

Courtt

!.!
I

j;

1
1

,1 Scanned with CamScanner)
s/•I I

! i i
I I

fii P
;



ii

yI
fi'

;t'! : EV..-"5 12 T

It*r- ! .
i

/> :
i •

i j
I Exchequer and performs the 

polldng service In the erstwhile 

PATA.
21. Haying said this, we would
now refer to the crucial issue as to

whether the employees of me 

Force can be termed a» a c*vil 
servants and as such mey cannot 
maintain a constHutibnal petition 

: before this Court for enforcement
of the terms &. conditions of meir

• service,'.
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■dvll•r The connotation
servanf Is defined and explained

/ In resped to the Prmrince of 
Khyber PakhtunKhvra, In the Civil 
Servants Act. 1973 CAc^ 1^1- ^ 
For ease reference, we would 

refer to Section 2 (b) of Ad. 1973 

. which reads as unden-

22. *5>•. I

;.1,
I

•1 F-
!;) ilI ! I!

li;

•!'
! .

• H
i )I -

*2. Deffnitbns.~-(1) In this act 
the context otherwise

\
1.

: unless
regi/itfBS the Mhwing efcpmsshns

j

I
ishea have the meanings hereby 

respectivety assigned to thaf Je 

tosay^

:!

I .

I

(a)«
i(b) "‘dvff ^Hvant^nmaM apersonwho is 

a member of a dvil service of the 

F^vlnce, or who ftoftfe a oMI post In 

connecthm with the atfahs toe 

Provirwe, but does not Inciud^

I
r !•

!
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1-(I) aporsonwho hon ^utattonto^e 
Province from Qw FederB^n or ony

! i

1 ;;i ■ other Province or other authority;
vdio Is employed on

:iI
i(It) a person

contract, or on work tdiarged basis, 
or.who is paid fttxn cohbngMchs; or 

(Hi) a person who is a

;
:!■I

!
;

^fwriker* ort ’1

1;derined in the f ;^fkman" as
■I ;

i:•
FactoHas Ad. 1934 (Ad }0W of 

the Workman's
I

:
-i1 1934). or 

Comperoaflon Act, 1923 (Act VUI of
i

i
{

i923)’.
23- The perusal of the definition 

would show fiiat a ni^bef of a 

pMI service of ttie Prince 
^ .who ; hpWs a civil post in 

connection with the affairs tiie . 
province Is dvil servant AH ; 
Pakistan Services are explained 

In Article 260 of the Constitution, 
vrfilch reads as under.-

;

(
or

i

l\i;
*■

;
'i

t ii II i
i .

Ii ' •260, \
i! I ]1

i:!:’

i
fI

i:I

i;
•service of Pakistan' means any 
service, ppsf or offibe/ri connectfon 

; .vrith the affairs of the Fe^mUon or 
of a Provtriee, and htehtdas an AiF 

' Pakistan Servke, sendee In the 

Armed Forces end any other service 
dedared to be a servioe of Paidstan 
by or under Act of/Ma^s-«-Shc»ra;
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(Parilamenf)/ or of a Provincial i I
AssemWy, buf does not Include 
service as Spaater, Deputy 

Speatcer, Chabman. Deputy 
Chairman. Prim MM/ster, f=ederal 

• M/nfefef. M&?fsf8f 0/ SfefB, Chtef , 
ppovhelal Master, ;

ti^; i*
j

i
1^: I t
^ i!•i

5
-■r

f ;■

Minister,
fAdomey-tSeneratJ, fAdvocate- 
‘GenpralU ParHamerri Se^ietmyJ 

iphafrman w momtwf of a Lavr 
Cbmmfesten, Chafiman or member \ 
of ffw CouncS of Istomlo Ideology, 
Special As^stant to tt^e Prime ?r 
Mhitster, Adviser to toe Prim ^ 
tosfei; Sparfflf Awfetent to «

; M/nfeten Ato*®" to e ^1^ MfrifeteiJ 
member of ,a HoOse or a ■

I: I
Ir 8 !

i i- Ior
:? • !:• ■} t

: r
• ii

j

IIi !
i{• r II'

i II

/ or
• . ^Prcyiincial Assembly;

: Whereas Article 240 of IheJ

Constitution enviss^es Ihat-
*240. Sui^ to toe Consmtton, toe 
Bppcriniments to end top ctmdSSmS j
'of service of per&ms to toe service 

ofPaldstemshaBbartotBfTnlned-^

li
!J

*V

faj

V
;

to toe case of ihe services of 
Provtoce and po^ to connection 

vifito toe ama of a Prpyirm, by or- 
uflctor Acf of toe Prxrvh^to

{

ii i (;
1

5 1a i;
i

r !
Assembly.
Biptonaflion.- to Uris Artfcte, 'Afl- 
PaldOan Serviced means a aoMcp 

. common to toe Farhr^on said thd 
. ‘ Proves, wftfcft was to exfetonce; 

Immedtototy before toe commeiwtog
T
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dayorwhiehmsybednatedbyAeti 
of [Mapk'^hoom (Rariltono/if;/'.

24. The Phrw '^»rf6rmlng In 

•connexion with the affaire of 
Federation or for present matter 

Province" was elaborately- 
explained in the rase of 

Satahuddin and 2 ofhors

Frontfer Sudirr A OfstHlm 
Ltd.: Tokht Pfiffl/ and 10 Oihaii 

(PLD 197S Supnma Court 244)i 

In the said judgment the Apejc 

Court has held.'

II ■/ !-
!

u
■ N !

i
■ [1

i1 :
• Ht

.'i- ■
I

■t I*
I i
.1■| ,•

ia
■i

r
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“Now, what Is meant by the phrase 
“petfotming ftffjcftms in connw^ort
m} mo affairs of drePer^rabon or^

< Prpvh^'/ n la dear that tfm 
, rafafanda ls to goiwnmente/ w 

fUnct^s, UtvoMpg. In one from or 
anofltor. an dement of exerjrfse of

■ publh power. The functkms may be
ihe traditional pdlce functions of the 

State, IrjvbMng the m^tenance pf 
/aw a/Kf and otter regu/aftxy 
actf^e; or ttey may comi^

r
1

:• u
:

;

■

i:•
i

j

functions pertMtg to economic
welfare. 1development, sochl 

educai^^ pabbc utHRy aervfca and 
oiher, State enteiprtsos of an 

/ . Industrial dr cornmercmi neture.

i

I

OrdhidPy,, ttese tencftopa would Im i !
£

; perfbmted by persons or agsnctes 
idfrecfly appoMod, controHed a^ 
dhanced by the State; Le., by 4®

!
r.I

■
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Fedeml Qovemnwit or a Provincial 
Govemmenf.

■:

■ !. 25. Admittedly, as evident
the bare reading of paragraph-3 &. 

4 of the Reflation, the present 
petitioners are peffomiing policing

ii

y ■ i
[i }

r fi/

!

!; service in the erstwhile tribal are4 

their terms andt however, 
conditions are being regutating

H
It

:
{

i !ithrough Regulafion No.1 of 2014 

and after the omission of Affide 

247 from the Gonstitutipn; through 

■a provindal statute I.e. the Khyber 
Continuation of Laws in the 

. Erstwhile Provindally Administer^ 
Tribal Areas Act 2018 (Khybir

Pakhtunkhwa Act No. Ill of 2019), 
i the operation of Regula&m No.1 bf 

2014 was continued, thus, the 

essential criteria , for being a dvit 
servant is that the person holding 

the post must pwform his functiohs. 
in Gonnectiwi with the affairs of 
Federation/Province and the temris 

.and conditions of his service

I
. !i

I- f! ;
r••

I:
ii

i

[i

• / .

f

!
t

I
■

;
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:

;

should be ctetermlried by or under 
the Act of Parfiament/Proyincial 
Assembly. The Apex Court in the 

case of FodoraUbn of Pakistan 

through Saeroiarv, Mlnistnf of

\
i

interior (Intartor D/Watojril. 1
• I

Islamabad and 2 othmrs vs. RO^

j
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177 Er-DSf? ^hammad tfatff

(im SCMR 1081), wWI« 

with the case of an employee of 

. Pakistan Rangers has otwerved 

that

;

H
/

N i
' V,.

i. ?
^::..Perusal of those rvtes dearly

i

j»ho»s fhflf tfjcy an bB ernbraehffi
and OterafOre, tmde^ the emndffiortt

'of secfton f of flio PoWsfan R«^?er^
- Orxfihance, these ivies wodd fnveii •

i;

ii. ;•1. i;
I
i

!>I! I I
over the Rules d 1973. The Paldster)1\.

' RangenOrdrmncewaspnxratf^ted 

to cetosWt/te a hrve
■ Pakfstan Rangers for the protecOon of 

and maintenance oider in the
border anas. Since tegard to the

\
■ ! i

i
^ ■ >

- stahJS of the members of the force the
PeWSfsn Rmiffo/s OnStoanco te s/tenf. 

^ therefom, it cart be satOty said thht 

tfw emphyees of the PflWsfsn 
gangers wiB be deemed to be cMI 

■ so/vento as ttay; am. performing 
duties kt Gonnecticn with effatriof the 

f=ederation^ hence m the 

, Sarvfce Thibc/nafe AcU 1973, an

iii;

ii:
iiIi

11
I

5
51 I

appeal by.a rhember of the Pakidan 

Ra/jgsto /agantfng a matter re/aflhff 
to teims aitd conditions of bis service 

Is competent before the Ferhrat 
Servkp Tribunal..^.

I

j

. 26. Simliariy, in the case 'of 
^iPffWffdanfc
Cohatabutarv.

Frondar
Khviiar .1

Rgaftftflt i Paahawar and77.7/177:
¥ f
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a>id (alpp. 686^89 orthe taw repoii). 
The datlnf8on of the term ’cMJ

i

I. ; i
servant' In the AU adtopfe the 
ConsMonat talMa given In Aittoto 
260 noted above to reHerate that'a 
persrm who. inter ah. a cMi 
pbsf 'frt coonecSai vdth the et^^ of 
nm Fer^rattotf kichiang ^ ^
post cbrmected with defence, to be a 
M servant rha l^ Bench ha5:ln

mis respect taken tofiffca/ step to
under

i

!;

.f:
i ' ni :

V. i;
i

;
\

li n
i i

nteCOT^^te ete requfrements
Article 240 (a) and 260 of the
^Constitution as tf» cfe^«tona/crfterfa
ofthe.tetm‘tl^seivanr(atp.682of

thefawrepbrn.: ^
7. Having noticed the guamg 
atieria of a M servant under the
lBW.nisappnn>r^^nowfdexanf>
the faau^ matrix the present
controversy. VwK was

fConsfiibutefy >'cn. 
Seetkm. a of the Copst^utary Act
^mrs the federal (Sovernm^ 
rrmtitielrttheFCasaforoe^
Waiter protecifofl and 

: the exterimi
within the Ms of a- acting Nc^ 

West frontier or any part therwf. 
Section 0^ of the Canstabutary^Act 
authorises tiwFederBJQoverrirjmm
emptoythe fC outeftte tea ffipffs of or 
a^Urg 0a Worth-Wwf frontier
ProvtiKebirtiherpedsofP^^tor
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B£6T^liriJr»ft»7 erf !tea» ports. Swfibn
/

:1
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r

i! .:5(V Ofmti Aefmt W8» m Marsf
Gpvttmrr^ pomff to tppotoi .1; 1 ;• ;

(?w Cwnmandwrf gwef otoor porsom 

C«sWc# Const^Kparf 

dfftoom or AwWsnf CoptPabtMry 

Officore of ff» fi»t» in <mb or mors

::-■;

j: ;; ■

1.

i

pimets. Soetton 6 itofega^ to toe 
and Dism

t

CommartdBnf
Cofwtebw/wy Offfoor ff» pdtwr to 

ef^fptot mjtmntinato otocots to toe 

mermer pritoKftoed
Pet. , TJw fod^'

1

!;.* !
i:

metor toe' i

Govemwenf oxeiotoed its pow»r 
; cofJfefTwtf ; ty Seetton 21 of the.: 
CtonstabutaryAct to (ram toe mim

I

i;;
Con^tobuiary f^s.

r (•Cpnstabutary Rutas^. to order to

provide toe totms stod condSwts <rf 
of rf» offioers and /two n top:

- 'FC.
8. it vidS be otawed to^ toe 

'matter of twrm add pont^dons of 
storvk» ^ toe

. : y:M toe FC, are'’to toe &sf pteco 

jegt^aM by toe ConstoiUdary M 

and etabomted paramd thereto by 

toe FC mpes^ The provkhm made 

by toe Cnnstaiuitary Ruhs are in 

. fyrth&rmnoe, of atai in tMCwc^ of toe 

ptmr^ Qorjtotred by m Con^ttotM^ 

Aot, Therefyre, toe tarrm end 

oomtoions of aervke of toe 

aa^yeee of toe FC are pnaaertoed
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Act mid the Rules. The tost lafd 

' thm In Arttcte 240(a) of the 

institution toquims that Oie 

appointment to and the fernis and 

• GondHtons of servlt^ of posts in 

connecthn ymt the alfatis of the 

federation and ■ of a service of

i

P
i

/
'• ;

;.r
I

K

I:
M n

'i

h^klstan Shan be determli^ or 
under an Act of Parliament The 

enpresston ty or undef In Article 

2^0(0} of the Cons&ubon aud-^tzes 

jhe terns and coftdflfons of service of 
■ !a ^vi! servmtt to be provk^ both by j 

. jistetoto or by maiutory mies. The 
provision made bi die Constabulary ^ 

(Act and the Coristabulary Rules, 
pierefore, saOsty, the /IrtlfSte. 240(a) 
test. The Judgment In mtdidmnM I 
YpbeerMs^lam pase Ibtdr 

Mndor^s this point of yfew:- 
•86.... The torrrrs and cpncfltfcOTs of j 
service ofOmae employees, however,

■ ere required to be specified under 
Article 240 of the Con^ttuthii by or 

, (underAtd of the Parliament Thus, the , 
conclushfi would be that only those 

persons, who are In the seri/he of 

paidsten, as dimsussed hereinabove, : 
and If theb' temis and condfflbhs are 

^ ; ^vemed either by a statute or

1
f;!:;

r:
fi !ii
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i
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atatutory nrles, In terms of Articte 240 
of die ConsUtuthn, can seek remedy 

before the Sendee Tr&HJnats.."

h :ii
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i
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/’ g7i Similarly, this Court In the
case of Or// Utmlr I^ m
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t of Pakta^n through '

of Sttfaganrf 
fiqgQtfer ffootona fSAPRbm
Islamabad mnd d^efs /jgflf9 PLC 

^ (C.S^ 645^, on the ba^ df law la^ 

down by the Apex Court In

■ Fnnder

i-

SecrvfiBrv. Mini.
(

I
I

i J
!! ^ •
i; 1
ii •'Commandant

i

Constabulary
Palditunkh^. Pashawar*s ease - 

‘ Y20t8 SCMR 903), while dealing '

ydm the case of Federal Levies ; 
Force, which was established 

through Federal Levies Force 

Regulation, 2012 having the same 

structure of Mrvlce for Its ^ 
eniployees/force. as provided In ;

■ Regulation No. 1 of 2014 has held 

that /employees of the Federal v 
levies Force wrfiose terms and 

conditions of service are governed 

under. Federal Levies Force 

Regulation, 2012 are dvil seryante. 
keeping In yiew tha above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the criteria 

of being dvil servant in view of its ; 

compositiori, functions and duties

Khvbar
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as per law laid down by the Apex '
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/ Court in the cases of Fedamtfon nf 
Pakistan S«entaiv
Ministry of faterfor
DMsIont. lalsmmbadsrnrt r,th.r..
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Y^m^O-ITT ^DSf^ Muhammad

N&zt_ (1998 $CMR 1081) and 

Commandant
Constabulary.
PSkhtunkhwa: Peshawar and
othars vs. Gul PSatb Khan and
others 12018 SCMP WW. thus. Jhe 

prelimjnafy: obj^on by the
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!■

i .

Fiontfer
JKhvber

tii

■ . • /■ .

the ?:•counsels for
residents Is sustained and
accordingly, the present petitions In 
view of dear bar contained ' In 

Artids 212 of the Constitution are 

not maintelnahle. The preseni
petitioners may agitate their

; grievances before the Provtiidal
Services Tribunal. However, prior to 

this judgment, the status of present 
petitioners being a dvti servant was 

^ not determined and In the slmliar

cases, the Apex Court In Qut Padtb 

Khanka ease (2018 SCMR 903} 

has held that
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i*11. It follows from the dicta laid 

; dtwn above that the protects of the 

< border areas is a sovereign Amcfion 
betorjgkig to and performed by the 

Federation The same duty /s 
perfermod equally I the /m^nt dase 

fy fta AC nof onb'
KRK Province but also by mateteaitog 

onfer ^n crfftw-parts of PaWsten. For 

<9scharging such funcOrms.
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seMces rsn^mct by the FC hove 
direct nexus whh the affaihi of ttm

r •i

r

FeberatfM. Therefore, the mesons 
given h the Muhammad Nasir case 

; .(supra) folly apply tiem as weilartd we 

hoki that the emphye^ Of FC am cMi 
servants. Insofar as the ques&oh of 
competent remedy fo mspect of 
service disputes of FC men, is 
conoemed, we hold that in a matter

!
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s
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i.mfahhg to the terms and conditions of 
service of the resfjondenbemptoyees 
of FC, an appeal befiue ihe 

■ ffec^ral Service Tribunal Is avaliBble to
them as the excfosive remedy under 

; m law. AccortSngfy, foh mmedy may 

be avalledhy them wifofothe stetufory 
period of thr^^n commencing Horn 

the date pf .lswance of csrtflted copy 
of this JtKfomeni All fftese appeals 
md by the appellant-Cofluimndant, 
FC are according stowed In above 
temts”.
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When case of the pMpners (PATA 

Federal Levies Force) was examin^ fn

Ju)^posltlon wfth me Provincial Levies :
I

Force and ibid judgment, we observed that 

sefi^ of both ttra forces ts governed 

un^r the rules so framed under the

:•

;•

provisions of •P/oWrtcto/ Administered 

Tdbal Areas levies Forxfo
h

Regulation, \
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201?\ Therefore, m teBeve that the 

stahis of petitionere Is mat of cMI servants

for an practical and materfal piurposes, and
''' "■<

as ^ such, the matter of terms and;
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conditions of their service squarely falls!
.t *: 'I

outside the ambit of writ jurisdiction of this

court given the expM bar contained, in 

jlilticle 212 of the Conrftution. As earlier 

discussed wrvlce rules of the petillorlers
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. ‘ (PATA pedenti Levfes ■ Fbnsej and <

Pfdvinctat tevfes Forc& both were framed 

urtder the provisions of . ‘Provfricfaf 

Adhilnistemd Trfte/ Areas Le\dBs F6we 

Regutetlon, 2012" an& mrough the //)/d 

judgment, the personnel of ProWnc/a/

s
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teWes Force were declared as Ctvi! 

Scents after exhaustively discussing the 

m^er .of Levies Foice perfomting their

duties In PATA TherefOTe, on tee same

premise, we have no hesftatlori to hold that %
V

the petitions are Ch/H Servants as their

. service fulfills the entire critefte of Civil 

Sfer^nte so |»ovlded by the law. Learned

counsel repfesenHng the petitlonefs <auld i;
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11Therefore. the contention^ agitated at the 

l^r Is misconceived and as su^ repelled.

:
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In view thereof, the status of 

petitioners has been declared as that of 

CWiI Servant and the matter in question 

revolves mound the terms and; conditions 

of their smvlce which does fall outside ttie 

jMdsdlcdpn of this court given the baring 

provision of AtWe 212 erf the (^nstteiBon

and as such Instant potiHons are dismissed;

Ifafag not mainteln^te. However; the 

petitioners may approach the vrorthy 

^ndco Tffaunal for flie redressal of their 

grievance if so advised. AlbeK. earlier the 

^tus of petitteriera being cMI servants 

was not determined, therefore, the 

petitioners may a^fa!^ the remedy of appeal 

within the ^tutory period of limitation 

i^mmencing fa}m the date of i^uance of 

the certified copy of thte Judgrrtent In terms 

/ of the judgmerit of august apex court in 6u/

Ratflb kfntn*s case 2018 SCMR S03.
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’P/2022 iii >in W,P.Hq.1^S^/2Q^ are 

dfemlssed for having become Infmctubus.
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