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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE ,
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.(? 5 i of 2022

Sajid' Hussain S/o Fazal Raziq R/o Mohallah Dhanda Thana
Khaas Tehsil Batkhela District Malakand [Sepoy No.4602].
' ' ' I e et e Appellant

KR VERSUS

1} Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar. ',

2) Government of Khyber through Secretary Home & Tribal Affairs

) Department, Civil Secretariat at Peshawar.

- 3) Commandant Malakand Levies/Deputy Commissioner, District

Malakand at Batkhela, -
’ . e Respondents

APPEAL UNDER SECTION 4 OF -
~ JHE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

PRAYER:

On acceptance of this Appeal, Notifications No.

. SO(Police-l)HD/MKD/Levies/Misc./2020 dated
22-03-2021 & No. SO (Police-Il)HD/1-3/Federal
‘Levies 2021 dated.21-10-2021 and subsequent
retirement orders issued by respondent No.2 may
be declared as illegal and the same be set aside.
Consequently, the appeilant may be held entitled

" to complete his service till attaining 60 years age
in light of Notification dated 14-07-2020.

_'Alternatively, the impugned notifications may be
dedared to be ineffective upon the rights of the

: appellant and he may be allowed to complete hIS
service till attammg 60 years of age.



ReSpectfulIv Shéweth:

1)

-2)

3)

- 'provide'd-.for Iength of ‘service towards retirement had certain

%)

6)

That thel.'appettant- has been serving as regular member of

_ L,ev'ies'Force having a_considerable length of service at his
| credit (Ccpy of Appointment Order is Annexure “A”),

:That services of the appellant were initially regulated under
" the Federal Levies Force- Rutes 1962, which were non-
statutory

That subsequently, the Govemor Khyber Pakhtunkhwa under
the omitted Article 247(4) of the Ccnstltutlon promulgated the

-PATA Levies Force Regulatlons 2012. Consequently, the
Provincial Government framed Service ‘Rules for the Levies
Force in 2013 (Copyjfof rele;\/ant text of Service Rules notified
in February 2013 is Annexure “B"). |

That"Schedule-'III' of the -above mentioned Rules, which

anomalies. Hence the ' said’ Rules were amended in
December 2013° and the above stated anomalies’ were
removed to a larger extent (Copy of amended Rules notified in
December 2013 are Anneere “C").

. That the. reteuant Rules were further amended in July- 2020.

Regardlng the length of service towards retirement, Rule 17

. was amended to the effect that all Levies personnel shall retire

from servrce on attqmmg the -age of superannuatlon i.e Sixty

Years. Furthermore, Schedule-ll which provided for certain |

length of service, ‘was deleted by virtue of the amendmerit

(Copy of amendments notified in July 2020 are Annexure “D").

That the rules were further amended on 23-03-2021. Rule 17,
which prcvided for retirement on reaching superannuation was
again o._mitted and Schedule-lll was revived with certain

- amendments. Consedu‘ently,, the junior rank officials like the

f;resent appellant woutd retire-after performing certain years of

‘service or on reaching certain age. For instance Hawaldar



8)

9)

10) :

3
would retire on reachlng 31 years of service or 51 years of

age’, Naik 29 years Bt Service or 48 years of,age, /L/Naik 27
year of service or 45 years of age and Sepoy 25 years of

" service or 42 years of age, whichever is earlier (Copy of

amended Rules notified in March 2021 are Annexure ’ ‘E” ).

That t’h‘_e‘ above mentioned Rules being extremely detrimental

to him, the appellant filed representation before the concerned

quarters for redressal of his grievances. The same has not

“been responded to! as yet (Copy of representatlon is Annexure

“F” ).

That the appellant alongthh other similarly placed personnel

of the Lewes Force got retired from service on redching
_certain agelcompletg_on oftcertaln length of service as

presbribed by the above'me’mioned Ruies (Copy of fétirement
order is attached as Annexure “G").

' Thai the.appellant along-with other similarly ple’fced persons

invoked the Constltutlonal Jurisdiction of the Hon'ble
Peshawar High Court by way of fi hng various constltutlonal

Petltlons challengmg vires of the above mentloned rules. -

That during the pendency of the said petitions, the Provincial

Gove_rnment-made'fdrther amendments in the Federal Levies

" _Ruleés on 2i—10-202;I, whereby, retirement age in respect of

o 'Iowef.rahked members of the Force was enhanced by a few

11)  That the appellant. filed another representation against the

S 12)

- years (Copy of amended Levies Rules notified on 21-10-2021
are Annexure “H"). '

above mentioned further amendments in the relevant rules,

which was never responded to. (Copy of memo of second

_representation is Anriexure “I"). -

That against the above mentioned Rules framed by the
Provincial Government, the appellant alongwith other similarly
placed persons filed various other constitutional petitions (W.P

- No.469-M/2021, W.P N0.470-M/2021, W.P No0.337-M/2021,
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13)

14)

15)

a
W.P No0.338-M/2021, W.P No.333-M/2021 and W.P No.335-
M12021) before the Hon’ bie Peshawar High Court. However,

because of jurisdictional issues, the matter was referred to a
larger Bench. ‘

That in light of the above mentioned Act, the appellant along
with other similarly piaced employees of the levies force filed a

constitutional petition (WP No. 1281-M/2022) before the
‘Hon'ble Peshawar High Court Mingora Bench to the extent of

their re-instatement in light of the Provincial Assembly’s Act.

-The petition was allowed by the Hon'ble High Court vide
_judgment dated 23-11-2022 whereby the respondents were

directed - to re—mstate the then petitioners. It is worth

mentioning that wres of the |mpugned rules were not

_challenged in the sald petition, which are being impugned

through the instant appeal

That a larger Bench of the Hon’ ble Peshawar High Court
heard the connected petitions on 29-11 -2022. Consequently,
the Hon'ble High Court decided that personnel of the levies
force are civil servants and their employment matters would
be dealt with by this Hon'ble Tribunal (Copy of order dated.29-
11-2022 is Annexure “J").

That being aggrieved with the impugned notifications and
subsequent retirement ordler, the instant appeal is being filed
before this an’ble Tribunal, “inter alia, on the following
grounds: ’

A)‘

B)

| G_ROUNDS:

That the impugned aci of amending the relevant Service Rules
to the detriment of the appellant and subsequent retirement is
illegal and un-Constitutional. Hence, the same acts are liable
to be declared as subh.

That it is a settied law that service rules cannot be amended to

: }he detr_iment of public sector employees. Even, if they are so
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C)

D):

_5-
amended, the same' having -prospective effect cannot be

applied against Ithe‘éiiﬁt'iﬁ*g employees -

¢ ' .
That after- the 25" Constitutional amendment, the new

- Constitutional regime demanded streamlining of the erstwhile

Tribal Areas with the rest of the Provmce So much so, Levies
personnel serving in erstwhﬂe FATA and Khasadar Force

were accommodated to a larger extent where the Provmmal

'Assembly passed an Act aimied at streamlining the ‘service’
structure of Ex. FATA Levies Force. The Act not only provrdes
_uniform re rettrement age i.e 60 years for the whole Force but
‘rather enjoins upon the Provincial Government to take steps

towards absorptron of the :said Levies and Khasadars in
regular pollce Regrettably, the appellant have been treated in

'vrolatlon of the Constltutronai spifit particularly after the 25

Co‘nstrtu_tlonal amendment and subsequent orders.

~ That further_grodnds{ with leave of this Hon'ble Tribunal,

would be raised at the time of oral submissions.

Itis, therefore, humbly prayed.that on acceptance of this
appeal, ' |

(r) The impugned. Notifications No. SO(Police-
'II)HDIMKDILeVIesIM|sc /2020 & No. SO (Police-
i)HD/1-3/Federal Levies 2021 dated 21-10-2021
“and -subeeqoent- retirement order issued by
_ .respondertt No. 2 be declared as illegal, the same
may _be set aside. 'COnsequently, the appetlaht
may be held entitied to complete his service fill
 attaining 60 years of age in light with Notiﬂoation'
dated 14-07-2020.

Alternatively, the impugned notifications may be
' declared to be ineffective upon the rights of the
~appellant and the appellant be allowed to

- complete his sérvice till attaining 60 years of age.



ii)” Any - other remedy th‘o.u"g'ﬁ may not specifically
. prayed for, but which circumstances of the case
would demand in the interests of justice, may also
" be granted. - .
"Appellant «
G id Huidh Son
Sajid Hussai :
ldentified by counsels

07

Dr..Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

&

- Umar Sadiq Advocate High Court

 CERTIFICATE:
. Certiﬂ'edl'that no such like appeal has earlier be‘é_;‘ﬁ filed| before
. "this Hon'ble Tribunal on th_e'_sin_jgct matter. |

Appeliant

Sorfidl HpeR Saw

Sajid Hussain
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. ___of 2022
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Sajid Hussain ....... [T UUTES FUTTURUUUO IO e Apﬁ)ellant

Government of Khyber Pakhtunkhwa and another

Respondents

...............................

ADDRESSES OF THE PARTIES

APPELLANT

| Sajld Hussaln Slo Fazal Ra2|q R/o Mohallah Dhanda Thana
Khaas Tehsil Batkheia Dtstrlct Malakand [Sepoy No. 4602]
(NIC#15402-1402700-9) - . (Celi# )

RESPONDENTS |

1) Govemment of Khyber through=Secretary Home & Tnbal
Affairs Department, Civil Secretanat at Peshawar.

2) Commandant Malakand Leweleeputy Commissioner Dlstrlct

| Malakand at Blatkhela

Appellant .
Za Jm/ Hwﬂﬂigﬂw
Sajid Hussai

|dentified by counsels

‘ : .o D Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

Umar-Sadiq Advocate High Court
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GIRICE OF THi POLITICAL AGENT /COMMANLANT, MiLAKAND LovIis ,

0k D& R , Dated'ﬁalakaﬁd,
_ I

the q_f’/ a/ 20060,

o - - |

 ir. Sajid Hussain sfo Fazal Raziq of village Thana,
Malakand Ageacy is heredby appcinted as sepoy in Malakand Levies
in BPS-1, Subisct to bis Medical Fitness.

Political agent., Mulakand.

oo 838739 4 |
o " Copy foruereJ Itlo the s~
i. Subeder Major, M 1akand Levies Malskand for information and

necessary action.

2. Sadid Hussaic 5/3 Fozal Raziq of Thana. . |
'Politicga Agent, Malakand.
AV

Ne-ypod Sep
'9AJ}JT ﬁﬁ;gﬁuurﬁ
12 {¢, _‘/“)”_,_ .

C/:’f (

Scanned with CamScanner



‘KEYBEB PARHTUNKEWALS

s _' C el T - published by Auﬂ'lorlty _ ;,f ‘f
;" F ‘ PESHAWAR,-FRIDAY 15TH FEBRUARY, .;013..3_
S o e 5 T % A !
AL
K ‘! el P
PR Wl exarcisp-of the power fenedbys»nﬂon‘a of the PATA Levies » Regulation -{33__6;.:”;.;_'. T !
R meormhwnmmupmedmmmmqonm g _,namlr
- Short uﬂu and eqmmmnmt. (1) These. n:las may be called R G '-m..»}. tea
. A e o pmendeshi PulesaSsss s :
- B Y, i R o )
Vo 2}, Thayahullenmalnhfpmatonee. ' a
Poa " Definitions.+{1) In thess Rules, ynless the conteat gtheryise raqulre, He ton s
. shnll hm'&i'e meaﬂ!nghernby ¢ nssigned tnthem.namely'- W o A
. ) Appblntlngmﬂwﬁt!' mausu:qappumungaumomsp fied \n ruié:ﬂ,';;‘ ‘f
[
- RO . I 'conjunnndam' means cornmnndant of The Force, whb shall be -:
N e T Mmhﬂonuinmalrmscﬂw]ﬂﬂsdlbﬂow _ : et
B ',:. I\_ R . "Depity Commandant {Operation)” means an Assistan Gommisston éi:'
MU e T officer of the District desimn mdaswchwmapmﬂndal mment whao 28
R et Uapwcammndanmpmnmq of the Force in PATA, to spercise in piy fexe
A . -7+ juriediction & wuch-powers and perform such functions as may he Proscrs -,‘ s
S T ‘who shall hampnnslbletn tha commandantiot operatidfal metiers o'.’ "
: . .. ‘“Pﬁ?no} - N ‘:.“
, J I {d] ‘Dap{tly cummdant [Aumlnistmion)' . means Deputy Co T *I’*"‘;ni-
oo Ti (Admiulsunﬁolz‘otma foroe, who shall be an officer of th provinclal g . El‘;ﬂ‘“;
. ST L tho District designated as such by the P noia) goversmpiR

axercise in hhlmbacﬂn jurtsdiction such powerd and perforny such fin D2 Ci:

may be prescrbed and who .shall’ be respons asible to {thé Gome —--“” :
administ  and npshmom:mmamo Farce In PATA. /

"Homenchntmt" s Provinclal Home & Tibel Afel Qepartrent;, i3,

'Inltial rabtulhneut" means appointment mnda other than by promo 1P"

ugchedule® MMWM'MW -
" I
NS A -
1 v Kltl/ ' T-_C .
e ) 6, ‘V |
t



P

RPUERVPY TEt



fGo ERNMENT OF KHY ER PAKHTUNKHWA ‘[ﬁ),/)
(JgﬂgSETRIBAJLAFFAJRSIDEPAJ{LBQQEI . :

- | NOTIFICATION
B C Pcshawarthe4"‘Febmary2013 K
8 VICE FOR FEDER "LE FORCE IN PATA

' In exerclsc of the power conferred by Section 9 of the PATA Levies Fdr:c-:e' ’
gulatlon 2012 the Provmc1ally Govemment of Khyber Pakht\mkhwa is pleased t0‘
the lelowing rules, namely - _ o , : _ ’
oL Short title and commenq:ement' )] Thesé mles may be .calléd Provincially
Adxmmstmted 'I‘nbal Areas. (PATA) Fedcral Lev1cs Force Service (Amendf;d) Rulcs,_ |
203, |

| (2) 'I'hcy sha.ll come mto force at once.

2. Defimtlon. (1) tnesc Ruies, unless the context othemsc require, thc follmmng
exprcssnon shall hnve the meaning hereby reSpectlvcly a551gned to them, namcly -

| i ‘ (a) - “Appou:mng Authonty means the appomtmg authority, spec:ﬁed in rule-4;

O “Commandant”. means Commandant of the Force, 'who shall be the.
. Deputy Comnusmoncr in their rcSpectwe jurisdiction; -

(e) - '“Deput}' Commandant (Operation)” means as Assistant Commissioner or" -
| . any officer-of the District designated as such by the provmcm] governmcnt
who shall be Dcputy Commandant (Operation) of the Force in PATA 40
:exerclsc in his respecnve jurisdiction such power and perform such
functlons as may - be prescribed; and who shall” be rcspons:ble to the

. Commandant for operational matters of the Force i in PATA. ¢

(d) " ““Deputy Commandant (Admmlstrataon)” means Daputy Commandant

' (Admmxstrat\on) of the Force, who shall be an officep-of the provincial

: govemmcnt or any oﬁ'lcer of the District designated as such by the
' provmcml govcmment to exercise in his respective ]uﬂSlellOI’I such
powers and perform such functions as may be prescribed and who shall be

- responslble to the ' Commandant in administration and establishment
matters of the l"orce in PATA

- ]

o {e) “Govcr'n“.-:nt“ means the Government of Khyber Pakhtunkhwa;

(B “Home Departmcnt“--l_mcans Provincial Home & Tribunal Affairs
' -'Department .' ' - SR

‘ (g) - “Initial recnumxent” teans appomtment made other than by promonon or
Lo byt L

“Schcdule means the Schedule appended to these ruies ﬁ



SCI-IEDULE—HI Cg/

= . See Rule 17 :
S#|. . Post/Rank Length of serwcelAge ‘.
"1 | Subedar Major-(BS-lG) 38 years sech or 03 years service s Subedar Major or 60
Lo T o years age whichever is earlier
2 | Subedar (ES—IS) 35 yedrs sefvice or 03 years $ervice as Subedar or 57 ycars
' . | age whlcheveu is eerller
3 | Naib Subed-ar (BS-11) . {32 years service or 03 years service as Niab Subedar or 34
- . _ years age whichever is carlicr
-4 . 'Havaldar (BS-8) . - 29 yesrs service or 03 years service as Havaidar or 51 ycnrs
U ' age whlchevcr is em'lter _
5 Nailg--(B‘S-'?) - 26 years service or 03 years ‘service as Nalk or 48 years age
N B . , whlchever is earlier :
6 :!__.(Naik' (BS-6) 23 years service or 03 years servuce as L/Naik or 45 years age Il
B whtchevbr is earlner . '
7. Sepoy (BS-5 20 yea:s servme or42 years age whlchevcr is earher

1 -
b

.}'O
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further amendments in. S¢

7/
4

. Govermnment of Kyber Pakhtunkhwa,
Home & Tribal Affairs Department
* Dated Peshjawar the 12

_ * December, 2013
'NOTIFICATION . :

ol.1 The Cbmpetent-amr\oﬂty has been pleased to order
of Rule-4(2) and Schedute-ill of Rules-17 under Para of the

Regulation for PATA Levies Force, 2012 & Rule-24 of the Provinclally Administered Area
(PATA)@Fedaml Levies FForce Service (ﬁ_\rhandad)-Rutas. 2013 as under-

Rule-4(2) Schedule -1 - : .

ko C 'SCHEDULEd
B See Rule 4(2)

Uniformed Force © ‘ —

- ['S.Noi| Post/iRank '\Ellgibllity for Promo \Dimct Quaificaton |
1 R promotion tion. | Quota . h

Cd R - . | Quota \

T, | Subedar Major (BS- | One year service | 100%

T8y L as Subedar : \ J

2. | “Subedar (BS-13) \ One yoar service | 100% \ J

' i as Malb Subedar | ___

"3. ~ | Naib Subedar (B5-11) | One year sarvice | 100% \
' : " | agHawaldar ____

4, Hawaldar (BS<8) One year service 100%

e as Nalk s | \

5. Naik (BS-7) [ One year service 100%

] S .as Lance Naik
6. Tance Naik (BS-6) One year service 100% ' =J
i 3 as Sepoy :

7. Sepoy (BS-5) ' o 100% | Middle PassfMatrlc‘\
|8 | Head Armorer (BS-5) One year service 100% . Middie Pass/Matric
S ‘ R as Assistant’ ' ,

v C Armorer \ :

F:ﬁ Assistant Armores - \ | \10.0% \Middle_ Pass/Matric \

N g (BS—1) T ) .

_Rdle-ﬂ [Reﬂrernont]:’ "(i) Al uhifofm le\}y personnel éhall retire as por Schedule-ill or opt for
*retirement after cqmpietion of 25 years of !agular_ gervice and no extension beyond..retirement

. shallbe granted.

SCHEDULE -l
Rule -17 (Raﬂrement

é.hlo PosURank‘, _

]

Length of service/age for retirement

Subedar Major (BS-1 6) . \ 37 years' of service o B0 years of age whichever is agrhqi_,_‘

Subedar (85-13)

| 35 years’ of servige of &0 years of age whichever is earfler |

Naib Subedar (8s-11)

33 years' of service or 60 years of age whichever is earlier |

IrenEESE

1 Sepoy (BS9),__

Hawhl‘dar:(BS-&) 31 years’ of service or 60 years of age whichever is eaﬂiL\
ZNalk-(Bs-?) o 29 years’ of service or 60 years of age whichever is earlier
Lance Naik- (BS-6) 28 years' of service or 60 years of age whichever is earlier

' 125 years’ of service or 60 years of age whichever is earlier

T~
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BETTER COPY .
"HOME DEPARTMENT . f/ ; ‘

Dated Peshawar the 14 07-2020

g 'No SO (Pollce-IDHD/l-S In exerelse “of the power conferred by Seetlon 9 of the
o _-‘:’ Provmcsaliy Admnmstered TnbaI Areas Levies Force Regulation 2012, the Government

- of the Khyber Pakhtunkhwa is pleased to dlrect that in the Provincially Administered

- followmg further amendments shall be made namely

_ Tnbal Areas ('PATA) Federal Lewes Force Service (Amended) Rules, 2013,

4

.o - Amendments
L gmesaxdrules-
a) Fro rule 17, the followmg shall be substituted, namelg

s “1‘?, Retlrement-— All Levies Personal shall ret:re}from service on
. atta.unng then age of superannuanon i.e sixty (60) years or they may opt
. for retnrement aﬁer cornpletmn of twenty-five (25) years regular service,
ad o
* b)- Schedule-TII shail be deleted.

SECRETARY TO

GOVT: OF KHYBER PAKHTUNKHWA
HOME DEPARTMENT
" Copy fer\\{erded to the:- |
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"'To be substltuted notlﬂcat ion of even No & date

GOVERNMENT OF KHYBER PAKHTUNKHWA i 5
HOME AND TRIBAL AFFAIRS DEPARTMENT Qf
NOT!FI(_.‘FATIOI\I. |

Peshawar dated the 22.3- .2021 -

conferred by Section 9 of the PATA Levies Force Regulalton 2012 lhe Provincial

Governmenl of Khyber Pakhtunkhwa is pleased to direct that in the PATA Federal
013 the following further amendments shall

Levies Force Ser\nce (Amended) Rules 2
‘be made, namely:- - | : T
'Amendmehts. !

__,__...—;-7——-"'_"'

ln the said rules .
o 1‘_1. In Rule 4, sub-
L - S £ Commandant shall be the appo
: re_:cruurnenl and promohon up to the rank of Subedar
Provuded lhal \he appointing authoruy for purpose of

bedar Major and Supennlendents shali be

ru!r;i { h)' lhé following shall be substituted, namely
inting authcrnty for initial

promouon to the posts of Su
'Sec:elary Home Departmenl

2. For Rule 17, the followmg shall be subsmuted pamely,

-.;w

% L
“{7. Retiremsnt. Al Levy parsonnel shall retire as per Schedule-m and No .
exlensmn in service after rehremanl shall be granted’

3 For Schedule-lﬂ the following shall pe substituted, namely. .
. %

' “Schedule-m
{see.rule 17]

‘ S, ‘No.- Name of the Post! Rani;- ‘ Qualiilcauon for Promotion Length of Setvice i'
' AT - ” ‘na -
— 1
Thirty - Seven Years of
Three Years' Sarvice as

On_the basis of Senlority-

cum-mness from, amongs!

he =~ Subgears '’ having | Sutiedat Malor or Sixty*
. lntermedia'e Qualiﬁcalic'\ vears of age whkhcwfu
L | is earile

. on the basis Thity  Five ~ qurs
m Fllness In | service..of Five Yeras:

) . . the Iollawing manner, service 25 Subedar of- \

e S namely Sixty} years

' {i) “Fifty - percent (50%) wmchever Is earller
_{mm _amongst the
Naib Subedars
having: intermediate
qua!iﬂcallon angd

1 B -Spbedar,Maior-tBS-i.ﬁ)
P . ) -

By promolro

7 T Subedar (85-13)
K . . ol Seniodty Cu

it} Fll’ty percant (50%) | .
from amongsi Naib |,
Subedars having |
. Sdcondary School

| Certificate
By promotion, on the pasis | Thity hree  Years
of Seniorily Cum Fittess in { Service of Seven Yeers'

e fllowing  manner Serviee  as  Naib
namely: | " | subadar of .Slxly Years ;

3 N2 Subedar (B5-11)

.. - .in exercise of . the powers

Bty

£



g ﬂ -1 T qualiicaton. and -
j . : . S o - (ii} Filty: Percent {50%) from

R P S .'.  amongst Hawaldars.
S No. | .Name ofthe Post/ Rank | - Qualification for Promotlan " Length of Service{ .
- : oo o ' : . Age
4 - Hawhaidar (85-08) B R . Thirty One years service
o o - s or Three years service
T IR - as Hawaldar or Fifty
T : i . One years of age,
Vo L . . whichever is earilar,
. VK] 1 Naik (BS-07) . .. - . . Twerity Nine years
~4 - . ST oo earvice or Threg years
: service as Naik af Forly
Elght years of age,
: , - e — i _ | whichever is eariler,
6 . |-L/naik (BS5-06) 1 - _ Twenly Seven years .
.ooaE L B ' servica or Three years
. ‘sagrica as L/Nalk or
v, Farty Five years of age,
< i . . S whichever |s sarlier.
7 .. Sepoy (B85-05) -, - | B ] Twenty Five years
T . ' : service or Forty Two
| years of age, whishever
* , | is eadier.”
e T .- SECRETARY TO
S . ' _ GOVERNMENT OF KHYBER PAKHTUNKHWA,
HOME & TRIBAL AFFAIRS DEPARTM ENT
- Copy forwarded to the:- S : ' _ 5
1. Principal Secretary lo.the Governor, Khyber Pakhtunkhwa, b
2." Principa! Secretary to.the Chief Minister, Khyber Pakhtunkhwa,
_All Administrative Secretaries 1o Government of Khyber Pakhtunkhwa.,
. _Registrar, Peshawar High Court, Peshawar. o
oo _:All Commissioners, Khyber Pakhtunkhwa.

. .All Deputy Commisslbners, Khyber Pakhtunkhwa.
‘Provinclal Police Officers, Khyber Pakhlunkhwa.
Ali:Heads of Altached Department in Khyber Pakhtunkhwa.
.‘,PSO to the Chief Secretary, Khyber Pakhtunkhwa.
" 10, Accountant General, Khyber Pakhtunkhwa.
11, Diregtion Information, Khyber Pakhtunkhwa. .
12, The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa. .
" He Is requested to publish the above Notification in the Extra Ordinary Gazette of
:Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same 10 the Home
‘Depariment S : ' .

0@ N, O DL
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‘The Chief Minister: -’ . W

_”KPﬁtPes_heivar.,_
P X . ‘ . l.‘

ESubjece- '

L -.‘fhat the ap?ncante_ are tﬁe levi'ee;ﬁersbnale of Malakand Levies.

. I’ .II .

" 2."That the_i\maiéaﬁ&- Levies ;is_'eetabﬁsﬁed ix_ivthe ';}ear 1895.

'I‘hat the Malakand levy personals are: pe::t‘orming their regular duty as
pollce smce 19?3

4. 'I'hat 1:n the year 1962 Levies rules we::e promulgated., in which the
retlrement agg 'of dif.fmt ran}:s were detemjmed, and the of retlrgnent
of Snbidar Major Subidar Naih Subidar were determ:ined as 30 Years of
" se_wice nr 50 years of age, for L'ms Naik 10 Hawaldar 25 years of service
- or SO yea;-s of age and Il'.or coiystable 18 years of service and 50 years of
) aﬁge-whtct;ever:'eomee first, W"ﬂ‘

mi after e ﬁroﬁilﬂgatldh of the said rules, the mexitioned n’ﬂra weze

flrst amended in Febmary, 2013 in which the retirement age of different

ranks were detemuned and rescheduled, the reﬁrement age of Subidar

Major were changed to 38 years of service. or 3 years as Subidar Meﬂor oF

- 60 years of age, the retirement age Subzdar were changed to 35 years of

; service or 3 'years a3 whmar or 57 years of age. the retirement age Naik



- ot servlce. 3 years as’ Hawalﬂsr a:nd 51 years of age. That the service of
. -Neﬂc were changed to 26 years of service, 3 years as Hawaldar and 48

o years of ase. The retirement age oi' Las Natk were changed to 23 Years of

o ’ . '-' L A B o ’ _"l

Y e

Sllbidar changed to 32 years of service or 3 years as Naik Subidar Or. 54,

g Ty ears of age 'I'he retlrement agc of Hawaldar were changed to 29 years

&

servlce. 3 vears as Hawaldar and 45 Vears of age. The reﬁrcment age of' -

S Seopy/constable were changed to ?_0 years of service, 42 years of age
g | whichever comes ﬂrst. mgg;mgg)_

--That in December 2013 the servlce tenure and retirement age was

) rescheduled for Subidar Major 37 years of service and 60 years-of age.

) Subidar 35 yea.r of service or 60 years of age,for Naib Subidar 33. Yea.rs

. of service .or. 60 years of age. for Hawaldar 31 years of service or 60

) Years of age,. for Naik stalda:r 29 Years of service or 60 years of age, for

_ Lss Na:lk Hawsldar 27 years of servlce or 80 years of age and for the

constable/seopy 25 vears of service or 60 years of age which -comes
-ﬁrst-(agles_mggx_mljr C

: In a.ugust, 2016 the service tenure was once again rescheduled:-in wh:lch

for the post of Subidar Major 3? years of service, 3 years - as Subjdar
Major a:fd 60 yeers of age; For Subidar. 35 years ‘of service or S Years as

" Subida:: or 60 yeaxs of sge, for Naib Subidjsr ‘33 years of service or 7 yeys

El
asNajb §ub1dar or 60years of agewhich comes first. me:_mmm. D

w0

. That on 14/07/2020 the schedule of the retirement and service teriure -

: was amended as deleted. tlze rcﬁrement ageawas ﬁxed as 60 years. or 25

years of service tenure whichever comes ﬂrst.(_cmg;mb_em E.

e AT

P et H



""’\;h .
\}/ . :-'*’?"
- 9 'I'hat on 22/03/2021 the levv rules were 1ast1y amended in which for the

_ post of Subldal‘ MaJor 37 years of servlce or 3 ‘years as Subjdar Major or

L -"60 years oi’ age, for Subidar 35 year of service, 5 years as Subidar or 60

._..of age. for: Naib Suhldar 33 vem of servlce or 7 years as Naib Subidar or
L ‘. -60 vears of. age. for Hawaldar 31 years of service or 3 years as I-Iawaldar
or 51 years of age, for Naik HaWaldar 28 years of service or 3 years: as

Naik Hmvaldar ax’ 48 years of age. for las Naﬂc Hawaldar 27 years’ of
servree or 3 vears asLas Hawaldar or 45 ?ears of age, for constable/Seopy

25 years of service o‘r 42 years of age (_Rg;gs_gngchgg)_, F

10 Th.at in r.he aboxfe mennoned rules of 2021 the ranks of Hawaldar and
- Seopy are ehanged two steps down. t‘rom scate 7 to S.

p '.:11 That against the different amendments some levy personals ﬁled wrlt

petitions before the Hon anle Peshawar high court, which were decided.
xcgnm_mm q |

-'12 Tha.t 1h the year 2021 some of levy personals filed an appneation 10 your
h Honor, on thgfc applicatlon the smery of ten pages were prepared

whieh was approved bv the hon able Ch1et‘ ~Minister of KP .I_cm
mgdl H |

13 'l'hat the ﬂ.nal amendments of Year 2021 are against the fundamental
J r!,ghts of the applicants, beczmse these amendments are based on

"_dtscnmiﬁﬁﬂon 111 which the aervice tenure and age of retlrement oi’

l
'_Hawaldar to copstable were reduced. while the service tem:re and age of

retlrement of other ranks were enhanced. . |




2

A _l
1 ."i\_\ . '.' - o : .. N .' . . o , t— f’

14 Those from the hnplemmtaﬂon uf amendments of 2021 237 1evy
personals of lower ranks az:e, going to be retlred.

15 'Ihat Ior the fank of consmhle the’ me of recruitment :ls mmimum 18

- years and the age. of reﬁrzment is 42 years, 50 1t is not possﬂ:le: that

v someon.e wﬂl sérve for 25 years.

o"-'

16 'Ihat 1e;vy personals are also servmg the ccumry as other torces and be

A PR

denlt lﬂce other forces/po]ice. and t'heir service structure be sche&ule

once for zn.

17 That the amendments of "021 are agatnst the natural ju:stlce and

tund.ammtal rlght of the applicants are involved.. e
deg. No. 4356 - |
SO T S
. peg. No. 4359 - T e
' IasﬂnwalanZatarAhBachnReg.No.MIS ah '
- . v. N
¥ " Dated 29.03.2021
"?\‘ “ -




OFFICE ORDER

Page [ ol'j

OFFICE OF THE DC MALAKAND/
EOMMANDAHT MALAKAND LEWES .

NO.

ne
DATED MALAZAND THE 24/3 12021
Phone: 0932457080 Fax: 0992462105

In pursuance of Nolificaion No. so(Poﬁc'a.u):HmManLavies;Mtscfzozo
-amended Service Rules 2021 Schedule Il dated 22- 03-2021 Issued by Gavemmenl
- of Khyber Pakhtunkhwa Home & Tribal Affalrs Depariment, Peshawar, the follovnng
, Sepoys of Malakand Levies, who have already completed lhe requisite servicelage

~as noted agains! each stands relired from service wjlh effed from 22-03-2021 (AN)
with full pensionery benalils as per relevqnl pension rules;-,

IRegimuntaI

S.No Name Retlrnman:: Reason
No &}

Designation . ‘
1. 4515.8epoy | Fazli Rahman Comaletion of the requisite 42-Years agé
2...] 4517 Sepoy | Sald Alam Compietion.of the requisile 42-Years age
a. 4518 Sepoy Sardar Ali Complelion of the requisite 42-Years age

A. . |1 4519 Sepoy | Fazal Mohd ° Complelién of the requisite 42-Years age

5. 4524 Sepoy Sultan Saiq Complelien of the requisite 42-Years age
: 6. - | 4526 Sepoy lhsan Ali Completion of the requisite 42-Years age
: 7. ‘4527 Sepoy | Junaid Ahmad Completion of the requisite 42-Years age
" 8. | 4528 Sepoy | Hazral igba) Completion of ihe requisile 42-Years age
9. ] 4529 Sepoy | Haji Rahman Complelion of the requisite 42-Years age

: 10. 4531 Sepoy | Wahid Shah Completion’af the requ._fisile 42-Years age
: 11. 45'32 Sepoy | Sardar Ghani Camplelion of the requlsite 42-Years age
12, | 4533.Sepoy | Amjad Ali ) Complelion of the requisite 42-Years-age

13. | 4534 Sepoy | Akhtar Khan Complétion of 1he requisite 42-Years age

14, 14;535 Sepoy | Htal Hussain Completion of the requisite 42-Years age

/‘ 15. | 4536 Sepcé Shah Hussain Compleiion of the requisite 42-Years age
16. - l4538 Sepoy | Zakir Ud Din Gom;Ielign of the requisile 42-Years age

17. | 4539 Sepoy | Niaz All -Cg;'nplell_un of the requisite 42-Years age

1B. | 4540 Sepoy | Fazal Hussain Cqmp_lai_libn.of the requisile 42-Years age

19. 14541 Sepoy | Akhlar Munalr Cam';ileﬁoritp!-lhe requisite 42-Years age

20. 4542-Sap‘oy Khalid Khan ‘Campletion of:_t‘ha requisite 42-Years age

21 4543; Sepoy | Mohd thsan Complatlan of theirequisite 42-Years age

22.l 4559 Sepoy | Latif Khan Completion of the.requislte 42-Years age

23.‘ _. 4560 Sepoy | Shahfl Khaliq 'Complelign of tha'reg‘ul:_sile 42-Years age

. von
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- olid 1slnm CGomplation e e mquTnnfm:t-Yr'ma age
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| Gomplatior et the foqm..lle f2Ynmz agh. |

o 'lL atila lioﬁ::_i:, - Mnlm inu an Coruplation of the' ruquisite 42- Fuars age .
' K $5: 14988 Sapoy | hmﬂd n.hhm Compinﬂuu ulmo rrqulnllo a2 *ears agh
\/ ’ . -'ﬁi 500 Sapay 41 ur Rofwnan

' Comp!utlon ol Iht- mqul-slq: 42-'(&'.:!' age:

N 450?",§mmy. Ahdurltnuhld -
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T R 4592 .Sopoy .ngld Khitn | .
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1 '41-. 1 4589G-Sapoy | Bashir Maohd o Compscllun cl the rnqmmlufd!-'ﬂ::,;if’ggg
¢. 2. 14497 S‘.‘l!p__dy’ Gu_t!_\f\ull_"r_l_ R Camplnhun of Iho ruquisnu 42—Ye:u= age
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‘Compiotion‘ol Iha toqulr.ila 42-?337.. 208 |
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| 2uig Shieet
PBSHAWAR HIGH COURT PESHAWAR.
(JUDICIAL DEPAR’.I'MEN'D

'W.P.No.367-M2021 with LR,
053/202 12022.
S . Ii;)atéofhehrlng,,;-:—' 29.11.2022."
- -+ Barrister Dr.Adnan for péﬁﬁonérs-
.J_ M SaqibRaza MG for the respondants

—ﬂﬂﬂﬂﬂ

—MIIJQ!.LE_&HAH._J.; Through this

‘ , single judgrnant. we ‘shall also declde the
B ._ connected it petitions bearlng Nos.337-
| M2021, 4062021, 503-M2021, 514-
© - mo2t, 518-:\4)%05& 450-42021, 601~
| Mr021, 681 Mr2021, 632- w2021, p15-
+ M2021, 968- M021 980--M/2021, 1221- S
- 2oz, 1222-M/2021, 1252:M/2021, 2210- |
. PrRO21, 291312021, 5092-P12021, 5425-
 Pr2024, and 5424-P/2021 as adjudioation
_-of a cﬁmr’n&n -qhesﬁon of law and fact is
. : ".mvolved in all lhe peﬁﬁons wherein the
| ' petiﬁoners have chalienged the vires of i

. notlﬂeatlon- No. (Pouce-u) HD/
. IE ‘.
Vi - MI{Dﬂ.eviesIMischOZO dated’ 22,03.2021

.’ .
/ / _ , --_‘wheret;y on the basis of impugned office
| | .order bearing No.128/DC/CSL. dated

ATTES
EXAMI -
Peshawar High Court
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20,04.2021, they hava_been retired from

service with further 'p'rayer that they be

remslatad into service from Iha date of their

reﬂrament ie. 20042021 wtlh all back

beneﬂts In altema!tve they have prayed -

_ '_that the reswndents be dﬁected to treat
R them at par with erstwhile Fedeml Levies of
. Federaily Adminislﬂ!ted Tribal. Area (FATA)

~ and; absorb them n po!ioe and gmnt {hem

fult panslonary benefits.

2 Likewise In WPNos 333-M/2021,
. ‘334-M/2021 335-m021 3368-M/2021,

- - - pehhoners have made the following prayer.

- *On accoptance of this writ

'pcﬂﬂon the impugned Notification

SO (Police-) ‘HD/ - MKD/Levies/

Miscr2020 s against lsw and the

- fundamental rights guarsntsed by

. the Constliution of Isiamic

Republic of Pakistan, 1973, may

.. be declared Iiegal void sb Initlo

_and of no legal effects on_the
‘" rights of the petitioners.”

.' '345-M-'2021 1028—W2021 1035-M/2021,
_ -I1'187-M/2021 1206-M/2021 1207-Mf2021
' '34-M/2022 212M02 and 993-5’2022 the
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- Simitarly, n COG Naaasémo'zf, n

o WP Na. 35?4.4/2021 ‘and COC No.436-

| mozz in W.P.No.1335-P/2022 petiioners.

seek' infiation’ of - oontempt of . court

; ,"éit;oebdings agalnsl the requndents for
- - violating the order of this o&un dated

. ‘_.21 0. 2021 passed N W.P.No.367-M2021. ;

3 Brleffacts oftt\emse(s)areﬂ\atme

. | petmoners were appolnted in the “Swat

' Levtés Foroe as Sepoys etc and prasently

* terms and condttions of, their seMoes are

reg‘ulated’ sy'- -P@imauy .Mmlnistrated

f Tnbal Areas Levies Force Reguiation 2012

'v;hereunder besides PATA Levies Force

Riles, 2012, PATA Levios Force szm‘ce

'-_(Aménded) Rules 2013 were also framed.
o Ruie 17 of the Nnendad Rules 2013 deals

with - the retlrement of pe;sonnel of the

| force, whnch was amanded vide- notiﬁcatton
" dated 1212 20131;1 the rnan_ner that “All

' .the personnel " shall retire as per

chedulo-m and no extenslon in sarvlca

| beyand reﬂrament shall be grantad” On
14, 07.2020 vlde Noﬁﬁceﬂon No SO

: EXA
Peshawa

ot T

Scanned with CamScanner
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. (Po!lce-ll)HDh-a. rule - 17 was fuﬂher
: amanded by daleting schoduia-iv as “All
: S unlfonned force shau rotire fmm service

-on attalnlng the agc of supemnnusﬂon

_l o. stxty {80) years or tﬂey may opt for
mﬂmment after compleﬂon of ﬁventy-

L five (25) years mgular servlce.

'Thereaﬂer once again through certaln

modiﬂcatlons mle. 17. was. amended by

' glvlng'me to the 'deleted schedule-il of the

rules 2013 as urdler--

o "Reﬂmment; All levy pemonne!
shaﬂ retire as per Schedute-fil

_ | and". no: exten.llon in service
" after reﬂmment sha!l be
- granted" -

4 ~ Belng aggﬁwed from the ibid
: arnendment. the petﬂionem have filed the

" instant peﬁtions

5, Puirsuant to the dlredions of this

 court reSpondents have ﬁled thelr parawise

| commems, whereln issuance of the desu'ed
'wms has beer opposed. -

N "  Leamed counsel représontlng the

,peﬁ,tiunars veh_ementl_yl argugd that the

ATTE

EXAm

35

cTC
. [

5 Peshawar High Court
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' -‘arguing
vaincia! A35embly - passed.»._ the -

#¥

' impugned Notlﬂcaﬂon is arbltrary. perverse,

lIloga! lssuad without Iawful authority and

L ma!a ﬂde " intention }ust to deprive the
petltioners of thelr vested rights aocn.led in

o thelr favour hence vlolative of “thelr

fundamenlal rights guamnteed undeér the

B Consﬁtution and hius noi sustainable in the
-eye of Iaw That though tha Impugned ‘

. No'aﬁcaﬁon was Issuad under tha mgulation

N 2012. However. after the 25 ConsnmtiOnaI

- amendment. the sald ragulaﬁon does not

hold field; | tharefnre the impugned

' arguments so advancad by Ieamed counsel

" representing the petitioners al the bar while

that aﬂer the 25"' amendment the

: oontlnuation of laws Act No111 of 2019

through whlch the Iaws appltcable to

'erstwhlla PATA were , allowed to contlnue
Includlng vafndal Admmlsterad Tribal

' -Areas Levies Force Regu!aﬁon 2012 and;

- Noﬁﬁcaﬁon is Iiable to be set asnde .1
Converselv. ~ wothy . AAG 1
'representing the respondents Opposed the "

e L T A

o ATTE
SR L N L L Peshawar Court CJ’C

Tt
s
ot}
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: fherefore. tha impugnefl -Nc'uincauon was

Issued per Iaw whlch doas not require any

Interferenoa by this. coun in- ifs wrlt

| ]urisdiction under Artlcle 199 of the

Constltutlon -Further, petiﬂcmers are Civil

- Sarvants and; matter In: queshon tevolves

-around the terms and condiﬂons of their

servlce which Is the exciusive domain of

. ,thé . Semee Tiibunal as such the
- 3 jurisdichon of this court is barred given the
expliclt pmviahn-of I._ﬂ_;rﬂcle- .212 of the

Consﬁhﬂion

‘8. . Heerd. Record perused

- ‘9. Before discusslng merits of the case

;Ne' -deem rt appropflata to discuss the

o bad(ground of the- tatter in“hand 1o

pmpeﬂy aomprehend the issue involved

: 'lherein At Is worth menﬁoning that eaﬂier
“the sgrvl_oes of mq-Laqus Force were dealt
_'Wit-h'-und.er the Frontier :riégufar Corps
. {FIC) riles, 1862 which was substituted by

the ‘Provfncfaf Admfnfstared Tribal; Areas

Levfes Force R_eg'uféﬂoq, 2012" (regulation)

and under the sald regulation “PATA Levies

ATTE
- EBXA
Peshawar

Scanned with CamScanner




"~ Force (service) Rules, 2012" were framed
. for Provincial Levies Force, While separate

service rules were aiso framed thereunder
for PATA Fedsral Levies Force periorming
duties in “PATA" known as. "PATA Fedéral

 Levies Fome Servlce (Arqended) R"fes

2013 Ru!e 17 of the ibid ruies deals with

,‘ the retiremant of the Levfes personnel
K which was amended fmm ﬁme to time,
;Howe\rer. peﬂtioners have : become
' aggrleved from the lmpugned Nottﬂcahon
" j vide ‘which the pettlioners refirement age
~ was attered which ls d1allenge;!_by them
o through insﬁnt peﬁtfons |
:--1 The mam contenuon of the
: petitioners Is that atter 25"' amendment the
g regulatlon has lost !ts efﬁucy and sanctity
| and has- become redundant, therefore, the
- Impugned amendment under the sald

; -I"ragulatlﬂn is flegal being vo!d ab inttio. It is

worlh mantlonlng that aﬂer the 25"

.. .amendment in 2018, both FATA & PATA
" were. merged in the province of Khyber
. -Pakhtunkhwa and Federal Le_vlas;. Force

- ATTE

EXAM

Peshawar High Court C/TC

‘Scanned with CamScanner
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~working in FATA was merged Into the
regular police of the province. Albeit, In

' .'Malakén'd Division, Leviés  Force is stil

_fegulated by "PATA Fedeml Levres Force

' Service (Amended) Rules 2013 in view of
the Khyber Pakhtunkhwa .Ac_:t .No 111 of

'2019 through whllch tﬁe'léws prevatent in

: egrstwhile PATA at - the ﬁme of 25"
amandrnent were aliowed to cominue
B I-Irlcluding- regulation 2012 whlch stil holds

the fleld and as- such the same Is a valid

o insh'ument. Thawfore " impugned
‘ Noﬁﬂcaﬁon was Issued by |he respondents

wuh lawful authonty

11-.| Moving Iaward the status of the

. ﬁéﬂﬂoners it Isl' worth mentioning that earller

this_court while deciding W.P :No 526-

© M2016 (tkramullah’s case) determined the

statis of personnel of the Provincial Levies

Férca-hé _that . of, dﬁl_jser_va‘hts in the

’ fouowlng terms:-

' "19 'me vafncia! LeweseFome
{“Force") was gram‘od ‘statutory

; . cover  through - " Khyber
B -Pakhtunkhm Regufaﬁon No.1 of

ATTES

EXAM
Peshawar High

CcTC

R
Court L
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B
L_
:
B
I

+ 2014 ("Regulation”). Psragraph
'No.3 of the Regulation envisages
for constrwbon and. establishient
_ of the Force and its functions. For
- ease _reference paragmph Nos. 3
" and 4 ‘of .the - Regu!sﬁon are
raproduced as under-
3. Power to consﬂl'um and
mafntlln by the Fom and ity
B ftmctfons-— (1) Government - may
consﬁ‘fu;o and ma.'nfam a8 Force for
pedwmﬁlg the. foﬁowing functions,
namw o

() ensurfn&secu@&fmsdsmmm,
(b)) ensuring secmly and mannlng of

. plquet S
(c) -guarding Gowmmenf Insrﬂuﬁons
) -.and hsfaﬂations;' )
_(d) ensuring secunity of ]aﬂs and
 emestedcriminals;
(e) generally ma!nta!nhg faw and order
' providingmobﬂoescorrto V.'Ps,

L " {b anﬂ-smuggffng at:trvfrfos espaciaﬂy

!fmbersmuggﬁng'

(g} destruction of iiicit crops;

() serving of summons or p:dé’e_duras;

', (. roid and ambush; and .

[p such other functions as Govemmonr
may, by noh'ﬂcatfm in. the oﬂfcla!
Gazette mquﬂ'a the - Fome

 porform. -
B ¢/ fndfschargeofﬂreﬁ'ﬁumﬂons

oﬂioars and sfaﬂ' of tﬂe Fame shail

ATTE

EXAN
Peshawar

C/TC
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SRV R

be guided In accordance with this
Rogua'atfon and the niles. ' :
{3} The head of the Fome shalt
be Commandant in h:s raspacliva
Jurisdiction. -

(4 Sec.fatar)é_'to' Govammenr; |

" - Hofme and Tribal Affairs Départment
. shall be the oompalenf authoriry of -

tne Fome

o (5 The Force sha{l consist of
 such ranks and nuriber of officers -

and meémbers' end shall be

" constituted in such mannor as may
o beprssmbedbyrufes

€) ~The oﬂ‘icers and membars of

the Force shall mcehfo such pay,

pensfon. aﬂowancas ‘and  other

femunerdtions and shall enjoy such _ |

‘feave and other pnvﬂeges as may be . . N

prasm'bed by nies, . _ -
(7). The officers and members of o .

L 'b‘:eFomesna!fmrsucnunffonnas
" may be prescnbed by rniles or

“fnstmcnons ,
(8 - The . admfnfstrabon nf the

" Forve sna!.‘ vest in the Commandant
'rn his jurisdiction who  shall
. administer it in awom'ance with the
" provisions of this Regulat‘:on, rules
3 and instructions, - ,
T {9) . The - Commandant sha!l

exemise his. powars and petform his

ce ;
- functions ~“ upder the .general

supervision ' and  directions  of

- Govemment.

- cTC
ATTESTED . L
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4 Powers and Huﬂes' of
-officers and members of the
Fom—-An oﬂlcarormamberof tho

) Fomaahan-

(@)
. securty ofesa‘gnedjunsdicﬂm and
. for safaguarﬂlny Bgﬂfﬂﬂ acts of

take eﬂ'actm maMs for ensurfng

unfawfu! interference;

p:avenf unaumonzad persons and .

.- vehicles from. aooasstomo territotial
" jurlsdiction; :

. {e)
T prawnﬂng sabotage, piacement of
- car bombs, leﬂerbmnbs dangerous ’
_ 'arficfe and’ ceniaga of ams and
- ammunition into the festiicted ares;
_ ( )
T equfpment as may be amhonzed by .

' "(_e)i'

take ﬂ’activa msasuras ' for

usosudramsandamunmonand

l.'.‘ommandant or: an oﬂ?cer

"ammmmumnmwf
seamh and arest Mmout wanant
 any per_son who he qusmcfs of .

endangering ‘o tfempling (o

. endanger or having endangamd the

" safoty of an instaliation and may use

: s_uchlfmpe as may be’ necessary in

‘ the Ma@é of his eforésald dt‘:ﬂas;
and
perfonn such other lega! functﬁ:ms as

. the competent authority may require
: '.hfmtoperfann

.20, The close perusa! of the

_'Regulatlon would clearly show

" - that tha_For_ee is - receiving its
. salary. from

the  Provincial

ATTE

EXA

D .

: Pesh _ oy
awar. {igh Court 077’2:

[
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13

...Exehequer and performs - the
'polldng gervice In the erstwhila
' PATA.

21, Having seld this, we would -

ﬁnow refer to lha crucial issue as fo

whélher the ernp|oyees of the
Foroe can bg termed as a civil

','servants and as guch they cannot

maintain a constttuﬁonal petition

3 .- . before this 00urt for enfon::emant
. of the terms & condfhons of thelr

service. -

-~ .22, The .. eonnotaﬁan» “civil

servant’ Is defined and explained
in -respect to- the Prdwlrice of

" Knyber Pakhtunkhy, i the Civi

" Servants Ad, 1673 (*Act, 1973")

For ease referenoa. we wuuld

' referto Section 2 (b) ofAct. 1973
) which reads as under:- _

2. Definitions.—{1) In' this -act,

unless the . oontext orhem'fse

requires the faliowing - @xpressions
shall- have the- meanings hereby
'mspecﬂvaaf ass!gned fo them, that fs
. fo say— )

pisssacevsssoananaen

'. 'clvﬂservant'meansaporson who is

a member of a civil service of. the

Provincs, or who holds a chvl post in
‘connaction with the affairs of the

Province, but does not include—

ATTES
EXAMI

Peshawar High Court C 7'2?

/]
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@ a parson who is on deputation to the

Province from the Federation or-any

. oﬂr'eﬂ?mviimar,qﬂw_rauﬂwn’bc‘
a pérson who: is employed on

contract, or on work charged basis,

| orwnoispaidrmmmnmgandes. or

pemonwhoisa'\vorker’or

"wodman asdeﬁmdin the

Factodas Act, 1934 {Act 04! of

' 1934), or the Wadanan’s

" . compensation Acr. 1923 (Act’ vilf of
' 1923)' - .

-23. _The peruaal of the defimﬂon

" would show that @ member of a

civll senrioe of the valnce or

I;,-who_holds a dvil post In

, .oonnectionwilhﬂ\eaﬁairsufthe'
~* Province s .civil: servant. Al
- Palcistan Services " are explalned

in Arﬂcl_e 260 of the ICan,st!!ution

~ which reads as under.- -

irasdsssdssrsatansanesaratiTRssPRLIFEELBALSRSSCH

esevaseqesassasiadsapatesese sessnanansvasrneies
¢ : g

---------------------

“service. of Paldsfan means any

- -service, postoraﬂ?cshconnscﬂon
B " with the effairs of the Federation or
‘ -ofaPmMca,andianudesanAﬂ-

Pakistan Service, service- In the

" Armed Forces and any omer-samce
. dedamd fo be a seivice of Paidstan

by or under Act ar IMajﬂs-e-Shoom

- ATTE
EXA
- Peshawar

?
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. (Parfisment)] or ‘of a Provinciel
" Assembly, but does nol Includs
service  &s.' Speaker, -Depuly

"Spesker,  Chalmman, - Depuly

" Chalimen, Prime Minister, Federa!
. Minister, Minister of State, Ghief
. Minisier,  Provincial  Minister,.
" [Attomey-Genorall, - [Advocate-
-Genersl]] Parfiement_Secrelary] .or
. [Chalmman or member .of 2 Law
Commission, Chairman or mamber
" of the Council.of Islamic - Ideclogy,
' Special Assistant fo the Prime
.. Minister, Adviser. fo . Prime
" - Minister, Speclal Assistant to a Chief
. Minister, Adviser 1o a Chief Minister]
- or member of & House or &
‘- Whereas ~ Aicle 240 “of _the

constituhon emlisages that:
. %340, Subject fo the’ omsﬂfuﬂﬂn the

appo.'nﬂmntstoandﬂnmndfbons ;

of service of persons in the. sem'ce
ofPah'stan shanbedarennfmd— .

(8)  ereiseneugeaiasensenseensatinnes

) mthecaseofmesam‘cssof'

a. Province andpommmacﬂon

with the affairs of a Provifwe, by or
“inder Act. of - the ‘._pmwag.-far

. Explanation~ In this, Articlo, - “All
Pakistan Scndoe' meens 8 88/ViCo
* common to ‘the Federation end the
. Provinces, which was in exlstance

ﬁnmediafubrbemmocmmnena‘ng :

"ATTE

z’!/(-/é §; H)

v
P
b

EXAMINER

Peshawar

Co_urt d/’j:(/
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. day-or whith ‘may be created by Act

of Wa;?’iaue—Shoom (Pam'emenv}'

_ The Phrase "performing in
"connecﬂon with the affairs " of
ngeraﬁon or'for'pmseht matter
- Province” .- was  elaborately -
: explained in  the .case of
ddln and 2 ¢

or S : l & I

L (PLD 1978 Supreme Gourt 244).

" In the said judgment the Apex
_Courthasheld

.. . “Now, whatfsmealﬂbymephfﬂse

o pen'ofmmg fmcﬁans in connection

- with the'affalrs. oftfreFodamﬁonora

Pmsdnae it is ~clear that the

N raferenceistogovarrmeutaforsmta

mndmns, involving, in one from or
another, an slemment of exercise of

' ‘-pubﬂc power. 'n:enmﬁons may be

the fma?ﬁanm‘poﬁce functions .of the

. Stats, ‘mvang the maintenance of |
" law and order and othér mgufaro:y
] activities; . of they msy. compdse
. functions pertaining fo - ‘aconomic
development, - - Social - ' weffara,
© education, public utiiy service:. and
. other Stato ente:plfSBS of - an

- Industris]  or * commerclal . natum '

Ordinamy, -these, !uncﬂms woufd be

'perfam_red by persons of ngendes

directly appointed, controlled and

: '.ﬂngnqad by the State, ie., by, the

© ATTE
o BXA

" Peshawa

S e

PV ———— -

D. —.

B
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'. Fedoral Gawmmenf or a Prowncfef .
| ' Govnmmonf'
__25 Admlttedly, as evldent from :
- the bare reading of paragraph-a &
. 4 of the Regulatlon, the present

petitioners are performlng poticing
service in the erstwhile {ribal area,
however. their - terms -énd
oondltlons are. being regulatrng

. "through Regulation No.i of 2014 .

.and ‘after the- ornlssion of Article

247 from the Constitution; through
-a provincral statute ie. the Khyber
Continuation . of Lﬂwé in .:the

- Erstihlle: vaindaﬂy Administered
. Tribal Areas Act, 2018 (Khyber

Pakhtunkhwa Act No, lit of 201 9),

" the opemﬁonofRagulalion No.1.of
. 2014 ‘was oonﬂrlued Thus the
'essentla! critena for belng a civil
servant {s that tha person holding
3 the post must perform his functions,
" in connection. with the affairs of '
.IEedergﬁoanrovince qrrq ghg tegns ;
. cand conditions of his  service
- " _should be.detormined by-or under
. the 'Act”of Pariament/Provincial
.- Assembly Thie Apex Court in. Ihe
‘cae of Federation of Pakistan

" through Secretarv, Ministry. of
. Inferfor. tesior . Divislon).

*

ATT

EX

ED e7C

INER

Peshawar High Court
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{1998 SCMR 1081), while desiing

* with the case of an emp!cyaa of -

Pakistan Rangers has observed

-

_ o7..Perusal of these nfles clearty
- “shows thet they ar efl embraci,
" and thérsfors, under the smendment

| ofsec!ian1ofﬂmPakfsfanRangefs
Ordhtmce, these rules: wuldpravaﬂ._

. ~overthe Rules of 1973. The Pakistan
Rangers Ordinance was promu!garad

foconsmmaforcecaﬂedmo"

. Pakistan Rangrs for the protection of

. and maintenance of - order in the
" border arees. Since with regard fo the
. srarusofmomembersofmefomﬂw
Pakfsran Rangers Ordinance is siient,

| thersfore, ¥ can be safely seid that

" the  employess of the. Pakistan
ngersud?!badeemadtobecivﬂ
samnts as -they. ara perfumfng

e duﬁeshmmocﬂmm'b‘lmfmofﬂte

Federation and hence "under the"
" Service- Tribunals . Act 1973 an
- appeal by & member of the Pakfsran

Rangem mgard!ng a melfer relating

',_totennsmdamdxﬁonsofhissem
. Is compoetent before: mo Federal
ISenficeTﬁbunal LU

28 “Similarly, In the case: of

| ATTE ™

Peshawar

|
:
¢e
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'g .vs, Gul.Raqib Khan and

others (2018 SCMR 903), the

" Hon'ble Apex Court has elaborately
examined service' structure of the
' employees . of . Frontier
Constabtdary, ‘which is_ established

"~ under Fronfler Constabulary - Act

" (Actxu). of 1915, Relevant
B paragraphs of the said judgment

. - are reproduced as under:-
‘4, Three broad tests for

T estab!ismng the status and character

" of 'a civil semgnt e from the
" Constitutionsl mandate of the sfors-

going Articles. Firstly, under Article
. 240(s) - of the - Constitution,

appommients fo and. the terms and
" conditions of service of the persons in
" the *service .of Pakistan” ere be

I'datannined_’ 'by ‘or under Act of -

Pariament. Secondly, by vitue of
Arﬁde 260 of the Constitution,
'service - of Pakistan -means any

sarvice, posforaﬂ'iceincmnecﬁon

- with ‘the affairs of the Federation.
_ Thirdly, underArﬂde 212(1) (a) ofthe

" Gonstitution, the exclusive jurisdiction :

" 1o adjudicate disputes rélating 1 the

. _remrs&ndoondftimsofpemons, who

: jammfhsseMoeofPaidstanvestsfn
- &n Adminisirative Tn’bunaf namely,
_ . the Federal Service Tribunal, These

. fests” are mentioned. ' In.  the

o _-'_Muagmmad.mwﬂ:_ case

ATTE

L aenh V.V W W T

|
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. ibid (al pp. 686-689 of the law repoit).
" ‘The defiiiton of the lerm  ‘chl
"semnt' in the Act adopts the
Ccmsmubonaf criteria’ given in Article
_ 260 noted above fo reltorato. thar 8
person wha, inter alla, holds & civil
posf'.'ncmnadion with the effairs of
- the' Federation” inciuding any such
. po;mmmdwmdefme tobea
- chel servant. The lerger Bench has in

o this. respect taken the-logical step 1o

;mamm the requirernents . under
'Amdam{ajand?ﬁo"”m
Constitution astfndsﬂn!ﬂmal criteria

of the term, 'b:vﬂsenfan!'fafﬂ 5820*' '

. mo!awrspoﬂ) :
7 - Having noﬁoad the quarang

—.m;;fgc:vﬁ'semnfundefﬂw

: m,'usappmpdarenonDexam:m
the faciuel matrix- of the: present

‘ ‘W]W ﬂnFCwasestabﬁsfwd
byﬂnwcmtabulwm (Act-
X of 1915 - (Conﬂmbvl&rym

" gection.3 of the Constabulary Act

mmmmmismmmntto

mmmeFGasa!ome for the
bgmp,pmgabnandadmmfsﬂaﬂonof
e extaral frontiers - of Pekistan
mmmﬂsdwm&mm

'wesf&mueraranypartmamr.

. Section 3-A of the Constebulary Act
. aumasme&deral Govammentto
‘.‘emptoymeﬁcouummemnnsoror

“adjoining - the North-West Frontier

o Pmmcoinoﬂmparts ofPaidstsn for

ATT

_ EXA
Peshaw
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mmmm

- administration of those parts. Secon .
.,-,'m;ammwmmm
- Govemment with - power fo sppoit
the Corftmandant and ‘other persons .

Mdmﬁng ‘the . Distric! Constatuiary
Officeiz ormﬂstmf Condiabulsry
Oﬂ'fomo!mrammmaarm

' dfafﬂds smfmsdabgmwm-
) I'Commendanl' and District .
Comlabufary Omxr the ‘power to
'appomt aubordinate officers in the
-mnnnerpmsm'bod by Rules made
. under  the A, The Fedoral

Gowmmanf sxorc!sed s PW

confermsd by, Section: 2} of . the
.Consrubu!aryAd. mmmw

Constabutary  ~ Rues, 1958

" (Constabulery Rules), in. order to
‘,}mmmemmmof

mdfhsomoersmdmmﬁo

£C. :
8. HWNMMW

maqararmmdmso!

' service of the respandent-smploynes

of the FC, ar in the frst plece

-mgulatudbymcmmmm
'-anddmmmmb}"
'mcﬁcmdes Thepmwﬁmum
by the cmmmmmsmk

Mmﬂmdmdhmm"
pamm»ymmm

. Aot Thersfve, the fwins and
.- ocondiions of sendce ol the
'-mmwmmmpm

ATTFS:II'—‘ N
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In the Act and the Rules. The test leid

" .down i Aticte 240(a) of the
. Constituton roquires that the

appofntment fo and fhe terms and .
Lo condiﬂons of “Service of posrs in

.. connection. with the effairs of the .

-_Fede_ration,apd of, a sqm‘ce of

Pakistan_shall bé determined Dy or
‘under- an Act of” Perllament. The
expression by or under” in Aticle
240(s) of the Constitution authorizes

' metem:sandcond'mons of service of
acivﬂservanﬂobepmvfdadbomby )

sfatuta or by stafuroo' rules. The
p'mrslon made in the Constabulary

"Act end the Constabulary Rules,

memfom, saﬁsty the Article 240(3)
test, The judgment in the

. Mubsenus-Salsm . . case.. ibid
endomesmfspofnt of vlew-

'ﬂ‘re terms and condftfons of

B semce of those ‘employees, however,

are mqufmd to be. spadﬁod under
-Artlcle 240 of the Constitution by or
under Act of the Parflament. Thus, the

: condusfon would be that only those
. " persons, who are In the service of
" - Pakistan, as discussed hersinabove,
" and if their terms and condltions are
_ gavemed efﬂler by @ stalute- or
/S - statutory nues, in terms. afArﬁcre 240
L ofthe Constitution, can seek remody
" before the Service- rdbunafs. .. |

i 21, " Similarly, th!s Court In the

Scanned with CamScanner
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-~ Secretary, Ministry of Stafes and
 Erontler Reglons _ (SAFRON)
. E&mem ‘
' (C.S) 645), on the basis of law laid |
_down by the Apex Court in - .

Co dant, : r
Constabulary _____Khyber
Pafhtunkhwa, Peshawsi’s cage

" (2018 SCMR 903), while dealing .
" with ‘the case of Federal Levies

Force, which  was established

_' through Federal  Levies Force

Regulation 2012 having the same

. sfructure  of service for its
amployeesffome as - provlded in

Regulaﬁon No. 1, of 2014 has held.
that employees of the Federal
‘Levies Force. whose terms -and
conditions. of service are govemed

“urider Federal ~ Levies Force

Regilation, 2012 are civil servants.

' Keeping .in view the above, the

" *Force established under Regulation

~No. 1 of 2014 qualifies the criteria

- -~ of being civit servant in view of. ils
5 I-'composiﬁon. functions and dutles

" 85" per law laid down by the Apex

Court In the cases of &mu_gm

ATT
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0- SR_Muhamma:

*" Maglr . (1998 SCMR 1081) and

§ - Commandant, R Froptier

:mwv. .

- others (2018 SCMR 503), thus, the

 prefiminary objectian ralsed by the

- . leamed counsels for the

‘respondents I8 sustained and
accordingly, the present palitions in
_ view of -clear l_:as" 'cofﬂaiqu in
' Adicle 212 of the Cons'tiluﬂu‘h are
" not_ mhlntélnaﬁlé The presenl
petitloneru may ‘ag!ta!e “thelr

B grlevanoes before the Provincial

_ Services Tribunal. Howcya(; prior 10

" (hls judgment, the status of present
. petitioners belng a civil servant was
* not determined and in’ the simiiar

" cases, maApechurtinw '
o M (2018 SCMR 903} -

* has held that::

1. It follows from ‘the’ dictg feid
.downabowma!ﬂwpmrecﬁono!ma
border sreas Is 2 sovereign function

'-Wtosndperfunnadbyme

" Fadaration. The same- duty s
P"'f“""ad NW”Y { the prasmr«,case

_'.-"V""'mmfmb'onﬂnnmﬁmof
_;‘KPKProvhmbula!sobymamtamfng

'-.ordermoﬂwrmofp,m For
: dfmwm functions, . the

N

i cﬂ’f

i
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' ..ss:v!oes mndemd by the Fc have

. . direct nexus with the sffairs of the
L -'Fadaraﬂon Thmfom !ha reasons
o glven In. tho Muhammad Nazir cese
';{supm) fulty appbr here as well and we

" hok that the employees of FC are ci.
servarrts fnsofar 8s the quasfion of
compol'ant.. ramedy :‘n raspect of

_* service disputes of - FC ‘men is
- concerned, wa hold that in a marrer
'mlamg to the terms and cond:ﬁans of
 service of the respondeﬂr-omplbyses

ofﬂrcFC.anappea!bo!omthe'
' Federal Service Tribunal Is avaliable fo
mem as the exdus!w ramedy under
. the law. Accardfngbr, this remedy may
- baavaﬂedbyﬂwmwﬂhm the statutory,
' period of lmitstion commencing from.
- .the dafe of issuance. of certified copy
" of this judgment. Alt thess " appeals

' '-_ﬁfed by the appeﬂant-commandant )

-FCamsccorﬂfngaﬂowedlnsbova

: ."rqnns.

" When case of the. peﬁﬂonars (PATA

Fedem! Levias Fame) was examlned in
' juxtaposition with the vafncla! Levfes
| Force anc!l fbfd judgmgnt, we observed that
-s'alrvlotla_. of both the forces -is_goyerned
~under -tllw‘ .‘ ru!éa so_framed -ﬁn&e’r the
N B prov’ls!dng ~of 'va:'ncfaf Admlnfstemd
Tdba.' Amas Levfes Foms Regu!aﬂon
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2012%. - Therefore, we believe that the

+status of petitioners is that ,61' civil sérvants

for all practical and material -purposes, and
as. ‘such, the ing;t-ter of tetms ‘and;.

" condltions of their service squarely falls

dutsiaé the ambit of vt jursdicton of this |

' oourt given the - expllcit bar cantained in

Artlcla 212 of the cnnsﬁtution Aa earlier .

'_dlsw_ssed service_ rules of the petitioners
(PATA Federal Lovies Foroe) and
Provfndaf Levies Foma hoth were framed
under the pmwsions of Provfncfal

Admfnfstarad Trfbaf Araas Levfes .Foree .

Regufaﬂ'on, 2012° and thmugh the “Ibid

judgment. the personnel of vafnc:a.'

Lewes Foma were dec[ared as CIvi|;

Servants after exhaustlvely discussing the

' matter of - Lewes Force performlng their
“duties In PATA. Therefora ori the same
_premlge._we have no hesitaﬁon_to hold that
the petitionefrs'are Clvi!l- -Serv'ants 'Ias their
servioe fulfi!ls the enﬁre crlierla of Civil
33“’3'“3 80 PfOVldod by the Iaw. Leamed

L c_qt_msel_ rgprqsenﬁng the petltloners could

-c"f’C-

ATTE& B0
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: not distinguish tha status of petitioners

' (PATA Fedem! Levfes Fon:s) vis L2 vis
vainclel Leavy Force in any manner. Both

~ forces are perfonning their functlons in the

same area for the same ob}ect and

_purpose, and both a]'e being miaintained

- through'  the . provincial  “exchequer,

‘Therefore, the matters. arising out of the

terms -and; conditions of service of the

e peﬂtloners are only amenable to the

]unsdictlon of the Service Tribunal in terms

' ofArHcle 212 of the Constitution. _

So far as the oontentlon of petltioners

- ..'tllh-at.they !'lave challenged the vlraa of the

- impuﬁne& ‘Notification and as. such the

o '-same-‘_a're not amenablelaolhe jurisdiction
- “’ of -the - Sén?ics' Trlhu&éi lé concerned,

S sufﬂoe H to state that lt has Iong bean

settlad that Saervice Tﬂbunal has ampla
jurisdlctlnn to deal with t_ha‘ issue of vires of

 the taw-and rules framed thei*euh‘dér 2015

"SGMR 253 NATTONAL ASSEMBLY

e SECRETAR!AT | through, Sectra,-y v

MANZOOR AHMAD and othem.
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.Therefore the contenﬂon 80 agﬂaled at the
- '_bar is mlsooncelved and as such repelled

. In vlaw . thereof, the status  of

U._ _peﬁﬁoners-‘ has been declared ‘as that' of
-Civil Seri;anh and the- mhtiaf in question
: 'revolves around Ihe terms and; oond]ﬂons

T of thelr service which does fal outside the

]urisdlcﬂon of this court given the badng

.pi'évislon of Article 212 of the Constitution -
3 . and as such instant paﬁlions are dismissed;
' belng nat mamtainable However, the

petltioners may approach the worthy

-Servloe Trlbunal for the redmssal of thelr
_ grlevance if so advised. Nbeit. earﬂer the

stah.ls of petitioners belng clvﬂ servana

wa_é not detennined hwrefom. the

.- peﬁtlonels may “avall the remedy of appeal
' within the statutory peﬁo;l of fimitation
‘commendng from the date of issuanoa of
the cerliﬁed copy of this, ]udgment in terms
of the judgment ofaug'hsi épéx court n Gu!

N Raqlb khan's case 2018 scma 903.

.COC'_ Nos 38-0\4‘/2021 in

o WPNo.?G?-MOZf and; COC No.436-

ATTE

EXA
‘eshawar.
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PRO22 i WP No.1335.P2022 are

S : dismlssed for hEleng bmg inf .

1
Lad
' Dt29/11/2022.
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