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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
■

TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT^

Service Appeal No. of 2022

Sajid Hussain S/o Fazal Raziq R/o Mohallah Dhanda Thana 

Khaas Tehsil Batkhela, District Maiakand [Sepoy No.4602].
Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribai Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Maiakand Levies/Deputy Commissioner, District 

Maiakand at Batkhela.
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated . 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.

Alternatively, the Impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

That the appellant has been serving as regular member of 

Levies Force having a. considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.
» I

That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government frarhed Service ’Rules for the Levies 

Force in 2013 (Copy'-of releyant text of Service Rules notified 

in February 2013 is Annexure “B").

1)

.2)

•3) .

That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

Hence, the said Rules were amended in

4)

anomalies.
December 2013 a*nd the above stated anomalies' were

removed to a larger extent (Copy of amended Rules notified in 

December 2013 are Annexure “C”).

5) That the relevant Rules were further amended in Jply 2020. 

Regarding the length of service towards retirement, Rule 17 

amended to the.effect that all Levies personnel shall retirewas
from service on attaining the age of superannuation i.e Sixty 

' Years. Furthermore, Schedule-Ill which provided for certain 

length of service, was deleted by virtue of the amendment 
(Copy of amendments notified in July 2020 are Annexure “D”).

That the rules were further amended on 23-03-2021. Rule 17, 

which provided for retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendments. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 

service or on reaching certain age. For instance Hawaldar

6)
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would retire on reaching 31 years of service or 51 years of 

age; Naik 29 years of service or 48 years of^age.^L/Naik 27 

year of service or 45 years of age and Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified, in March 2021 are Annexure “E”).

That the above mentioned Rules being extremely detrimental 

to him, the appellant filed representation before the concerned 

quarters for redressal of his grievances. The same has not 
been responded tols yet (Copy of representation is Annexure

“F").

7)

That the appellant alongwith other similarly placed personnel 

Levies Force got retired from service on reaching
. 8)

of the
certain age/completjon of _ certain length of service as

prescribed by the above mentioned Rules (Copy of retirenient 

order is attached as Annexure “G").

9) That the appellant along with other similarly placed persons
Constitutional . Jurisdiction of the Hon’bleinvoked the

Peshawar High Court by Way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules. ■i;

That during the pendency of the said petitions, the Provincial 

Government made further amendments-in the Federal Levies 

Rules oh 21-10-2021, whereby, retirement age in respect of 

lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules notified on 21-10-2021 

are Annexure “H”).

10)

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules, 

which was never responded to. (Copy of memo of second 

representation is Annexure “I”).

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021. W.P NO.470-M/2021, W.P NO.337-M/2021.
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W.P NO.338-M/2021, W.P r^o.333-M/2021 and W.P No.3354
M/2021) before the Hon’bie Peshawar High Court. However,

the matter was referred to abecause of jurisdictional issues 

larger Bench.

That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’bie Peshawar High Court Mingora Bench to the extent of

13)

their re-instatement in light of the Provincial Assembly’s Act.
allowed by the Hon’bie High Court videThe petition was 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth
mentioning that vires of the impugned rules were not 
challenged in the said petition, which are being impugned 

through the instant appeal.

That a larger Bench of the Hon’bie Peshawar High Court 
heard the connected petitions on 29-11-2022. Consequently, 
the Hon’bie High Court decided that personnel of the levies 

civil servants and their employment matters would

14)

force are
be dealt with by this Hon’bie Tribunal (Copy of order dated.29-

11-2022 is Annexure “J”).

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’bie Tribunal, mfer alia, on the following 

grounds:

GROUNDS:

That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-ConstItutional. Hence, the same acts are liable 

to be declared as such.

That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they

A)

B)
are so
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amended, the same having prospective effect cannot be 

applied against the ditisting employees
/'V

after the Constitutional amendment, the newThat
Constitutional regime demanded streamlining of the erstwhile 

Tribal Areas with the rest of the Province. So much so, Levies

C)

personnel serving in erstwhile FATA and Khasadar, Force 

accommodated to a larger extent where the Provincial 

Act airried at streamlining the-,service
were
Assembly passed an 

structure of Ex. FATA Levies Force. The Act not only provides

uniform retirement age i.e 60 years for the whole Force but 

rather enjoins upon the Provincial Government to take steps 

towards absorption of the ^said Levies and Khasadars in 

regular police. Regrettably, the appellant have been treated in 

violation of the Constitutional spirit particularly after the 25'"’ 

Constitutional amendment and subsequent orders.

further grounds, with leave of this Hon ble Tribunal 

\would be raised at the time of oral submissions.

It is, therefore, humbly prayed,that on acceptance of this 

appeal,

D) That

SO{Police-(i) The impugned Notifications No.
II)HD/MKD/Levies/Niisc.f2020 & No. SO (Poltce- 

n)HD/1-3/Federal Levies 2021 dated 21-10-2021
and subsequent retirement order issued by

respondent No. 2 be declared as illegal, the same 

be set aside. Consequently, the appellant 

be held entitled to complete his service till
may 

may
attaining 60 years of age in light with Notification

dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and the appellant be allovired to 

complete his service till attaining 60 years of age.
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/v

ii) Any other remedy though rriay not specifically 

prayed for, but which circumstances of the case 

would demand in the interests of justice, may also 

be granted.

iU ^Appellant

Sajid Hussal 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

CERTIFICATE:
. Certified that no such like appeal has earlier befn filed before

i * .

this Hon'ble Tribunal on the subject matter.

Appellant

Sajid Hussain
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TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

of 2022Service Appeal No.
j

AppellantSajid Hussain

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Sajid Hussain S/o Fazal Raziq R/o Mohallah Dhanda Thana 

Khaas Tehsil Batkhela, District Malakand [Sepoy N6.4602i.

(Cell# )(N1C#15402-1402700-9)

RESPONDENTS:

1) Government, of Khyber through? Secretary Home & Tribal 

Affairs Department, Civil Secretariat at Peshawar.
2) Commandant Malakand Levies/Deputy Commissioner District 

Malakand at Batkhela. I

Appellant ► r

Sajid Hussairi 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

;
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i [' V anvP1^>JMENT HP TCHYBER PAKHTUNKHWA 

MOMP ^^TT^lBAT AT^FATRS department

notification
Peshawar the 4* February 2013

J

VTOF. RT tt FR for FF-DERAL LF-VTES force IN PATA.

Section 9 of the PATA Levies Force
t

In, exercise of the power conferred by
Provincially Government of Khyber Pakhtunkhwa is pleased to

Regulation 2012, the
make the following rules, naihely:-
1. Short tlfl. ood commeneement:- (1) Hiese rules may be called Provincially 

^ (PATA) Federal Levies Force Service (Amended) Rules.Administrated Trihel Areas

2013.
(2) They shall coine too foh» at once.

DefinMon:- (1) In these Rules, unless the context otherwise require, the following 

expression shall have the meaning hereby respectively assigned to them, namely;-
2.

^‘Appointing Authority” means the appointing authority, specified in ruler4,
. (bV “Commandant” , means Commandant of the Force^. who shall be the

Deputy Commissioner in their respective jurisdiction,

“ means as

(a)

Assistant, Commissioner or“Deputy Commandant (Operation) 

any officer of the District designated as such by the provmcial government 
who shall be Dqiuty Commandant (Operation) of the Force m PATA,40 

exercise in his respective jurisdiction such ^wer and perform such 

be prescribed; and who shall'be responsible to the

(c)

functions as may 

Commandant for operational ^tters of the Force in P ATA. • 1

Deputy Commandant (Administration)" means D^uty Commandant 
(Administration) of the Force, who shall be an officep of the provincial 
govermnent" or any officer of the District designated as such by the 

provincial government to exercise in Ws respective jurisdiction such 

powere and perform such functions as may be prescribed and who shall be
administratioil and establishment

• 4«(d)

: responsible to the Commandant in
matters of the Force .in PATA.

. I

“Government” means the Government of Khyber Pakhtunkhwa;

(f) "Home Department" means Provincial Home & Tribunal Affairs 

Department;

: (c)

“Initial recruitment” means appointment made other than by promotion or 

bytransfiCT;

“Schedule” means the Schedule ^pended to these rules’

(g)

■ (h)
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SCHEDULE-ffl
See Rule 17__

Length of servioe/AgePost/RaiikSJ. < •
38 years service or 03 years service as Subedar Major or 60
yean age whichever is earlier

35 yean service or 03 years Service as Subedar or 57 years 
whichever is ^ler

Subedar Major(BS-16)1
I

Subedar (BS-13)2 age
Niab Subedar or 5^132 yean service or 03 years service as 

years age vyhiohever is earlier
29 years service or 03 years service as l^valdW or 51 years 
age whichever is earlier

Naib Subedar (BS-11)3

Havaldar (BS-8)4

26 years service or 03 years service as Naik or 48 years age
vdiicheyer is earlier
n years «rvice or 03 ye^ service as L/Naik or 45 years age” 

whichev^ is earlier

20 yean service or 42 yean age whichever is earlier

Nai^(BS-7)5

L/Naik (BS-6)6

Sepoy (BS-57 .
.' I

■

A

S

I
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. Government of Kyber Pakhhmktj^.
Home & Tribal Affairs Department
Dated Pester the 12 December. 2013

Rute-4(2) Schedule-4

1

, !

ftCHEDULEj
RfliA Rule 4(21

QuallfleaUoR1 Prom^ Direct 
Quota

untformed Force—^_— 
^.NO I POSWRBnk

“Subedar Major v^b- 

161 — 
Subedar (BS-13)

“Havtfaldar {p9^f

Eligibility for
promotion

One year service
as Subedar __
One year service 
as Naib Subedar

tlon
Quota
100%

1.
100%

2.
100%

3.
100%” Oi^e year service 

asNaik __
" One year seMce

as Lance Naik 
■" One year service 

ag Sappy ^

4.
100%

Naik (BS-7) 

L^nETNaikCBB^)^

Sepoy (SS*5)
"Head Armorer too-i*)

5.
100%

Middle pass/MatrIc
Middle Pas8/wial'i'>

6. 100%

100% .7. One year service 
as Assistant' 
&rmofer _

8
Middle Pas8/nnaun> I

100% i

Assistant Armorer
9;

Shan be granted. SCHEDULE-111 __
Hiiln IT {p»»»«»'netrtl ^---- -------------- --

earlier

3.
4.
5,
6.
7.
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Y-V BETTER COPY

HOME DEPARTMENT 
NQTIFICATiON 

Dat^ PeshawM the 14-07-2020

\

>•

i

No. SO {Police-IDHD/V-3: In exercise of the power conferred by Section , 9 of the 

Provincially Administered triba! Areas Levies Force Regulation 2012, the Government 
of theKhyber Pakhtunkhwa is pleased to direefthat in the Provincially Administered 

Tribal Areas (PATA)' Federal Levies Force Service (Amended) Rules, 2013, the 

following further amendments shall be made^ namely:

Amendments

/

t

)■

In the said hiles:-
a) Fro rule 17. the following shall be substituted, namely:

**17. Retirement.—^ All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt 
for retirement after completion of twenty-five (25) years regular service, 

and
b) Schedule-in shall be deleted.

S'

SECRETARY TO
GOVT: OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT

y

■

n

■1

Copy forwarded to the:- 

xxxxxx
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jn exercise of, Ihe powers

Governmenr of Khybar ^ „g .urthef amendmen«
Force Service (Amended) Rules, ^u

2012. the provincial 

PATA Federal 

shall
, «

Levies 
be made, namely.* Amendments.

substituted, namely;

ppointlng aulhonty for initial

oosts of Subedar Majorpromotion to the pos
Seaeiary. Home department..

Ing shall ba substituted name.y.(
2. ForRuiel7.thefoUovnn!

per Schedule-ill and no

ubsUtuted. namely.
For Sohedule-lll. the following shall be s

• ••Schedule-Ill 
(see rule 17)

for promotion

/• t
3.

th of Service ILeng
* nn •^the Post iKaiiKNameS. NO. thinv Seven feaYs or

Three veers’service as
SOb'eder Major 
Years ol age whWievet^ 
ifi eafller
TW.rty
service. .Of , . - ,
servK as S“6=A" f, '> -■
Sixlyl years of "QV 
whichever Is earlier

baSiToTSeniority- 
Irorh, amongst 

havif’9
On the 
cum*ntr»e8S 
,bV Suhscars ' 
miermediate Qualification

r“ SubeOar Major tBS-io)
1

/

Fivo^ veers 
FiVe YeraSf— 6v promolton. on the basis 

ol seniprlty Cum P'lness In 
. ,ne Ibllovring manner.

Subedar(BS*t3)
2

‘'^"w'^ Pitty Percent (Sd%) 
.amongst the 

Subeders 
Intermediate

" i.
Naib
having .
qualiflcailoni and

lii'- Fifty Percent (50%) 
“ ' Sti amongst Naib 

having 
school

Subedars 
Secondary
Certlflcate ■ i. i,im

By promotion w service or
ol Seniorliy Cum . Seivicr* .

folltwnp manner, SMy iesn

Three Years;
Seven Years 

NaibNaib Subedar (0S*i i J as
3.

the
namelyi;

c^C. //
i

-Vv <
; • I,/

. n '
\ f-

.w'
’:iU-

'■ i I
f •



■

6^
qUalificalion. and 

(ti) FiUy Percent (50%) from 
amongst Hawaldars. I

' Length of Service / 
Age________

Thirty One years service
or Tftree years service 
as Hawaldar or Pifty 
One years of age, 
v/htehever Is eartler.
Twenty Nine years
service or Three years 
seivice as Nalk of Forty 
Eight years of age. 
whichever Is earlier.
Twenty Seven years .
seivica or Three years 
seortce as UNalK or 
Forty Fhfe ye&rs of age, 
whichever Is eartler.
Twenty Five yeers
service or Forty Two 
years of age, v^bhcvef 
is earlier.*

Qosliflcatlon for PromotionName pf^tKe Post I Rank 

Hawaidar (BS-ds) ^

S. No.

4

N3ik(0S-O7)5

Unaik(BS-06)6

s

Sepoy (BS'OS)7 .

SECRfiTARYTO
GOVERNMENT OF KHYBER PAKHTUNKHWA, 

HOME & TRIBAL AFFAIRS DEPARTMENr
t

I
Copy forwarded to the:*

1. Principal Secretary to the Governor. Khyber Pakhtunkhwa.
2. Principal Secretary lo.the Chief Minister. Khyber Pakhtunkhwa.

All Administrative Secretaries to Govemmer^^ of Khyber Pakhtunl^wa.
4. Registrar. Peshawar High Court, Peshawar.
5. All Commissioners. Khyber Pakhtunkhwa.
6 AllOeputyComrhlssIbners.KhyberPakbtunkhwa.- 
7. Provincial Police Officers. Khyber Pakhtunkhwa.
8 AlLHeads of AUadied Department in Khyber Pakhtunkhwa.

■ 9. PSO to the Chief Secretary. Khyber Pakhtunkhwa.
10 ■^Accountant General. Khyber Pakhtunkhwa.
11. Oirection information. KhyberPakhtunkhwa. Pakhtunkhwa
12. The Manger Government Prinlirtg & Stationery Department. Khyber Pakhtunkhwa. 

He is requested to publish the above Notification in the Extra
^Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same to the Home 
Department

3.

y

1

• •
•i* *rx

t

■ (Police-ll). Section Offic e
✓

I
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/ilie Chitf MMstCT . *.;f • *

KP at Peshawar , I,. /• -

;
Aptihcatlfin' fo;y review of the levies Hales 2Q21

Ppgnpptfiinv girVHffHaTn

1. That the applicants mc ihe levies personals of Malakand Levies.

.Subject:
\
r

\

1

2.'That thei Malakand Levies is established In-the year 1895.
i

;
!, f

. 3. Ttot the Malal^d levy personals are performing their regular duty as
t ''

police since 1973.
f • ;

4. That ih the year 1962, Levies rules,were proihvilgated., in which the 

■ ‘ retirement agg of differmt ranks were detenhined, and the of retirment 

of Subidar Majbr;..Subldar, Naib Subidar were determined as 30 years of
service or 50 years, of age. for Ians Nalk to Haidar 25 years of service 

or SO ye^s of age and for constable 18 years of service and 50 years of 

age whichever comes first. fRniP< N
✓

I

; 5, That aftw-the promulgation of the said rules, the medtloned rulw
first ammded to Febmary, 2013. to which, the rerirement age of different. 

ranks, were determined and rescheduled the retirement age of Subidar 

Major wae chang.ed to 38 years of service, or 3 yeiirs as Subidar Major or 

60 y^urs of age, the retirement age Sihidar were dianged to 35 years of 

s^ce pp 3 years as Sihidar or 57 yeare of age, the retirement age Naik

woe

■ 5

/ •
1

/
t
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4
7

''A .«■ /

-s. Subidar chmged to 32 years of service or. 3 years as Nalk Sobldar or. 54 .

*

years of age.. The retirement age of Hawaldar wore changed to 29 years 

of service, 3 years as Haw^bi and 51 yesors of age._That the sendee of 

' Nalk were chmiged to 26 years of service, 3 years as Hawaldar and .4S 

years 'of age. The retirement age of Las Nalk weie changed to 23 years of 

; service, 3,ye^B as ^awaldar’and 45,years of age. The retirement age of 

Seopy/constable were changed to 2D years of service, 42 years of age 

wh^rhwpr eomea (Rules attached). R>

j

\

V

4

i .
V
I

•»
i

6 That' in. December, 2013 the service tenure and retirement age was 

rescheditied. for’Subldar Major 37 years of •service and 60 years of age.

Subldar 35 year of service or 60 years of ^e,for Naib Subldar 33 years

of service' or. ‘60 years of. age, for Hawaldar 31 years of service or 60
years xif ?ge, for Nalk 29 years of service or 60 years of age, for

Las, Nalk Haw^dar' 27 years of service or 60 years of age and for the 

constable/seopy 25 years of service or 60 •years of age which-comes 

fir«t-rRTil<>« armgKedL C-

!

;

1, /*,
k

i

7. In august, 2016 tiie service tenure wm once again rescheduled in which

for the post of Subidar ^pr 37 years of service, 3 years 2^ Subjdar 

Maje* aifd €0 years of agcj For Subtdar.35 years of service or 5 years a$ 

Subidar .or 60 years of age, for Naib Subidj»'33 years of service or 7 je^s ^

as'Naib Subidar or 60 years of age which comes first. fPivK* D
i ■̂

, 8. That'on 14/07,^020. the schedule of the retirement and service tenure
WM amended as deleted, tile retirement age^was fixed as 60 years, or 25

c ^years of service tenure whichever comes first-fconv attached! t.

7
I
i t/rc

k

i
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A. .'s/,

9. That on 22/03/2021 the levy rules were lastly amended, In vdiich for the ’ 

post of Subldar! Major 37 years of service or 3 years as Suhjdar Major or 

60 years pf ag^ for Subldar 35 year of service,. 5 years as Subldar or 60 .

' . of.J«e,-for)l4alb:Siibldar 33 years of service or 7 years as Nalb Subldar or 

60 years of ajge, for Hawaldar 31 years of s«vlce or 3 years as Ilawaldar
or 51 ye»8 of age, for HaWaldar 29 years of service or 3 years as

Naik Hawaldar' or' 48 years, of age. for Las Nalk Hawald^ 27 years of 

servipe or 3 years as lAS Hawiddar or 45 years of age. for constable/Seopy 

nf larvirp ni-4? ypars of agg.f Rules attadied). F

V {

!

*

i

lO.That In ^e abo^fe ipLentioned rules of 2021, the ranks of Hawaldar and 

. Sfiopy.-are fchanged two steps down.from scate 7 TO 5.

11. That against the different amendmmts some levy personals filed writ
• .*'*.*.** *

petttloiM before the Hon'anle Peshawar, high court, w*ich were decided.

12. T1^ ih the year 2021 some of levy person^ filed an applicatton to your 

Honor, on th^t applicadoh' the summery of ten pages were prepared 

which was approved by the-hon'able Chief’■Minister of KP ■( COPY 

attached').*'VA.

13.That the flrtal amendments of year 2021 are^ against the fundamental 

ri^ts of the. apphcante, because these amendments are based on 

,4ipfT^Tnii<i^Hnn in which the service tenure and age of rettronent of, 

■ Hawaldiir. to'copstable were reduced^ vddle the service tenure and age of 

retirement of other ranlcs were enhanced.

t

i

i

5

!

;

I

^ :

t ■t

If.

■:r ■
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l4.Those from the impleiiMiitatlbii of amendments of 2021, 237 ‘lei7 .

*.
yy

S

persoii^ of ipwer ranks are going to be tettred.
*••

V

' IS.Tliat for th.e'ian3c of constable, the age of recroitinent is ‘mlnlmMin 18

. years and the age of retirement 4s 42 years, so It Is not possible that 
*> '* . *'**■'*.

. someone wUi stervc for 25 years.
*;

. S*- I

are alsa serv^ the cohntry as other forces and be 

dealt‘U3ce oief. forces/pohce, aid fhdr S(^ce structure be schedule

' once for aiL- ,

iSilhatleEVy personals a
I

V

•'r.
I

' :* against the natural justice and•-iT.TBnt ther amendments of 2021 - are

fundamental lidit of the applicante are involved-
i

/

I

Typtittbiieirs* i

RegiNo:42241. HCSdf • *

t

/
,.,.2!. HCUnisff Riinian Reg No^82

3. NaikHawaldarMi^ Noi 4356 / •
. * I

■>

%No. 43594. Naflc Hawddar ShamsulM
t*. ;■ *1 '•.*

No.ft774!. 5. Nalk a~
•>

6. Las Ha'valdar ZaJto All Bacha No. 4415
' Dated 29.03^021

\
*.

• .
. .

(• . /t
1

/
I. i .

I * . H •
; «

\

«
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OFFICE OF THE DC MALAKAND/ ' 
COMMANDANT MALAKAND LEVIES .

NO lie
DATED MAUKAND THE^4/3 /2021 
Phono: 0932-462080 Fax: 09J2-152105 ■

OFFICEQRDER

In pursuance ol Nolificalion No.SO(Polico-ll}/HD/MKD/Lovies/Misc/2020 
. amended Service Rules 2021 Schedule 111 dated 22-03-2021. Issued 
■ of Khyber Pakhlunkhwa Home & Tribal Atlolrs Depanriienl. Peshawar, the folloi/ing 

^ Sepoys of Malakand Levies, who have already completed Ihe requisile servlce/age 

as noted against each stands retired'from serwee with effect from 22-03-2021 (AN) 
with full pensionery benofils as per relevanl pension rules:-.

by Government

S.No Regimonlal Name Retirement Reason
No &
Designation

1. 4S1S Sepoy Fazli Rahman Completion of the requisite 42-Years age 

Coifiplelion of the requisite 42-Years age2.. 4517 Sepoy Said Alam

3. 4518 Sepoy Sardar Ali Comptelion of the requisite 42-Years age

Completion of Ihe requisite 42-Yeafs age
& A. ■ 4519 Sepoy Fazal Mohd 'I7' 5. 4524 Sepoy Sultan Said Completion of Ihe requisite 42-Years age

6. - 4526 Sepoy Ihsan Ali Completion of the requisite 42-Years age
7. 4527 Sepoy Junaid Ahmad Completion of the requisite 42-Years age

Comptelion ol the requisite 42-Years age0. 4528 Sepoy Hazral Iqbal

9. 4529 Sepoy Haji Rahman Completion of the requisite 42-Years age(
10. 4531 Sepoy Wahid Shah Completion'of the requisite 42-Years age

Completion of the requisite 42-Years age

Completion of the requisite 42-YearS'age 
Completion of the requisite 42-Year5 age 
Completion of Ihe requisite 42-Years age

:
4532 Sepoy11. Sardar Ghani

4533.Sepoy. 1i Amjad Ali
K U 13. 4534 Sepoy Akhlar Khan

14. '4535 Sepoy lllaf Hussain;
I

' 15. 4536 Sepoy Shah Hussain1 Completion of Ihe requisite 42-Years age
16. 4538 Sepoy Zakir Ud Ofn Completion of the requisite 42-Years age

'Completion of the requisite 42-Yeafis age17. 4539 Sepoy NiazAG\

18. 4540 Sepoy Fazal Hussain Cqmplelion.of the requisite 42-Years age
I

19. 4541 Sepoy Akhlar Munair Completiorijprihe requisite 42-Years age

20. 4542 S6poy Khalid Khan 'Completion oMhe requisite 42-Years age

21. 4543 Sepoy Mohd Ihsan CompleUon of ttieirequisite 42-Years age 

Completion of Ihe.requislle 42-Years age22. 4559 Sepoy Latif Khan

23. 4560 Sepoy Shahfl KhajlqI Completion of the requIsUo 42-Years ageI

I** .

L:j.rn-"'559^" I I sjp
I

1.

.. . V.*v^
i
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of khyber pakhtunkhwa 
HOME and tribal AFFAIRS OEPARTM

: 1
j

ENT I
V

( •V-V-''NOTIFtCATIDN 
PeshoHw.dme^lhe 2I~lB-2lf2l

SOrPOUCMnunn-^ffEDEBAi lwik in exercise of the
; - TOnfer^d Dy Seelion-9 of i 

• cbhUnuottofi y

.1
:i ■ I-,!

powers
Ifie FATA Levies Force. Rejgulalion. 2012, ar^d in 

deporfmeot notlficolion No.’ SO|Police- 
lf)HO/MKpyievtes/Mi5c/2p20 ddled 22-03-2021, Ihe Provincial Government 
ol Khyber pQimiuhWiwa. is pleased lo direct

r.

. i

ol .this • i
i;
't

that in Ihe FATA Federal 
Levies Force 5^ce (Amended) Rul«i 2013, the follcwibg further amendments 

. $hdt! be-fttade.-;nomeiY;- .

;
;
; |J

”, •

SCHEDUlijTT<:
Nome.oflh* Fett / 

■ 'Bonk' ■

5
• Ungtho<SMvld*/Ag« •■v.No. ii:

I 5uO«>«Me*Dri8s3« Tt*tv$*ve»>Y««flr«ervlc«orn***Yeen*Se*vi(»oJSuOeoorMc*xorSWy 
- TwWooeyHlchwy>ieo»«Br. '

• n*^ FKe Teat ol wvice a Rv« tew KUin ot Suewoar« Shty yoon ol 
_ o9»v>Wcnevtfceaaer. ’___________ _________________________

^®»^'*^^"^»®?«'T!»3cJ«l^oY5ar7"55ceoiNSsuE*5worSrtv
^ .y*qi*oioQ*»Netw»»li»«lir. _________________________

Tmrow^>^otMn>le»orinvon*7Ba(aloo«wnicn»vwb»oner.

■ Tw*ntir niw )^ol «ntca q» I6rt» rtns yete agevAVcnsver (s aoler.• ,
■ ^^'V»*»WYOT<»iwvic*orionYs«v»ntYeonogewr(cn8verheatiei.

■ ^ r*<« of wvtii e» lofiy •»» yea; ol oq* wUctmvet h eoSeT

>■

2 Subeoor{BSrl4t -
i!t

3. • NabSUbacier:tByi1|
iM
fi.4 HOWCHOr |U4)9l y:
li

• S' ■' NQk(8MB| !.ili4,- V
K7 ^ SepOc («S-07| <1

SCHfDULE-I ii
. I

Feit/jtahk aiBlbniylorrremonori “ fromotton
Quota!

Direct
Quota
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PESHAWAR HIGH COURT, PteSHAWAR. X
'Jbk

(JUDICIAL DEPARTMEI^ 

W.P.NO.367.M/2021 with LR,
CMNos.lOS3/2n21 A Tt«l/?077.

I

WDGMENT
Date of hearing — 29.1i;2022.
Barrister OrAdnan for peBBonere.
Mr.Saq]b f^iza, AA6 for B)e respondents.

BsxeaBssa

S_M ATTIQUE SHAH, j;. Through this

single judgment we shall also decide the
■‘v

connected writ'petftibns bearirtg Nos.33r- 

M/2621, 406-M/2021, 503-M/2021. 514-

M/2021. 518-m021, 460-M/2021, 601- 

. M/2021. 661- moil. 632-M/2021. 919- 

■■ M/2021, 966- m021. 98O- m021. 1221- 

M/2021. 1222-M/2021. 1252-M/2021. 2210- 

. P12021. 2913-P/2021. 5092-P/2021. 5423- 

P/2021. end S424-P/2021 as adjudicaBon 

of a comrhon question of law and feet is 

involved in ail ttie peBBons virherein the 

petiBoners have chaDer^ed Bier vires of 

notificaflon No. SO ^ (Police-II) HD/ 

MKD/LBvres/Misc/2020 dated 22:03.2021 

whereby on the basis of Impugn^ office 

order bearing No.l28/DG/CSL. dated

I

I

I
t

i.

. ^
I

ATTES
EXAM1MF<<

Peshawar Court
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20.04.2021. (hey hava.bwn rrtiwd from

that they beservice with further prayer
lated rnlo .wvtee frara Ihe date of theirreins

retirement ie. 20.04,2021 with aU back 

benefits, in allemalive. they have prayed 

mat the respondents be directed to treat

. then, at p?r with erstwhile Federal Levies of

Federally Administrated Tribal'^a (FATA)

and: absorb them in police and; grant them

full pensionary benefits.

Likewise in

■ I

I

‘
i
s;1
I

i

>
;
irVV.P.NO8.333-A4^02f,

2.
. 334M/2021. 335-m02i: 33B^Q21.

!
34^021. .102^*42021, 103^021. 

1187-M^021. 1206-M/2021i 1207-^.021.

34-1^22, 212-M/202 and 993-P/2022O\e

: petitioheis have iTiadb the following prayer:

of this writ

(

\t

1

"On aceepfanoa
podIftMi. tteftnpagnedWofWcafion
SO (Polled) HfV MWWLeW®*' 
Ml*c/2020 Is aga/nst tow end ffte
fandamMtaldgMMOuannMdby

of Mamie

;

1 J Conatllutlonihe
Republic of PekMan,

deeland Illegal void ab Initio 

and of no legal efliseto on tfie 

■ rights of ihe potitionera."

1973, may

be

/

;

r.

ATTES
■!BXAm

Peshawar
i

h Court
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: Simitarty. in COC W(»3e-AW202^

. VV.P.Wd.367-M«021 end COC No.436-

P/2022 in W.P.NO,133^/W>22 petltionerB 

seek inftiaW of corter^pt of court 

prtceedings agaliwt ft« respondents for 

. violattng the d^er of thte court dated

21.04.2021pas^tnW.PMoM7-M/202i.

Brief facts of the case(s) are that the 

ppblnted in Uie “Swat

I

i

1

)*I

1;
■ \ .

i

i

3.
i:petitioners were a 

Levids Force" as Sepoys etc. and presently
1 i;'

\< 1

i

terns and conditions of their sendees are\ •
r

I
regulated by “Provincially Admlnist^ 

Tribal Areas Levies Force Regulation 2012
■ i

'^1i
\ I

!vriiereuruler t«sides PATAI
i

!Rotes, 20t2. PATA Levtes Force

(Amended) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013. deals

retirement of personnel of the 

, which was amended vWe noti^cation 

dated 12.12.2013 in the manner that

pereoiine/ sfta/f reffre as per 

ScheduMII and no e^nsfon In service

beyondrednmentshellbegrentef’- On 

Notification No.SO

1

I f

with the' !
I
I

forceI
• -i “All

i

the

y
/

/
I

14.07.2020. vWe

I

I
iI i1I *
i

ATTE ' I

i
BXM

Peshawar
/■ !

t
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I

■

further 

as 'All

1

(PollC^II)HDft*3. fVJiB 17 was 

amended by deleUnfl achedulo-tV 

untformed tore# shaH nrtfre from se/v/ce 

aftafnfnff Ihe age of suporannuatfon 

l.e. Sixty (60) years or they may opt for 

reffrement alter comp/etfon of Wenty 

regUlar service^ 

again through certain 

modifications rule. 17 was amended by 

giving life to the deleted schedule-ill of the

I

■ :

I
iii

on ;

i

)
* •
I

i

five (2S) years
I
1Thereafter once i

i

t

i I
i:
e

roles 2013 as under-i'
I ! 'I ■

-Retffsment All lovy personnel 
shall tedre as per Scfiedu/e-fW 

exfens/on In s^loe 

shall ^

j!

and no 
after retfr^anf

s

i

granted."

Being eggiiev^
;

4;
amendment, the petitionet. he»e filed the,1 I

I . Instent petitions.
Pursuant to the directions, of this

court respondente have fnedthelrparawise

co.mrhents, wherein issuance of the desired

1

;
5 I

i,

I

1
writs has beert Opined.

Learned counsel representing the 

vehsmently argued that the

t
V

i-'65

ipetitionersI

/ t

<

cr-c
attes®
EXAM^IER 

Peshawar High Court

)
I
i'

. /■

>
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I

Impugned Notiflcallon |s arbitrary, perverse

Illegal, Issued wfthoirt lawful authority and
*•

mala /We Intention Just to deprive the 

petitioners of their vested rights accrued In 

vIolaHve of their

I

i.

k;

their favour hence 

fundamentar rights guaranteed under the

Constitution and thus not sustainable in the

eye of law. That though the Impugned i-

1.
Notificatibn was issued under ttie regulation 

2012. However, after the ZS"* Constitutional 

amendment, the said regutetton does not
I . r

I

therefore, the ImpugnedI

hold field,

NotKkation is liable to be set aside.
I I

'V .. AAG!■ worthyConver^y. i7.
i

representing the responderits opposed the
umente 80 advancedly learned counsel

j

i arg
.^.^ntlng the petitioners >• the bar »hll.

arpuing that alter the 25" pmendment the

passed*: tire

i
1 n

i
I

r

Provincial AssentWy 

continuation of laws Act N0.I1M of 2019 

through which the laws applicable to 

erstwhile PATA were allowed to continue 

•Provincial AdmiidstarBd Tribal
f

1/ ?;Including
Atbbs Levies Forca^eguladon. 2012' and;

‘f;
i !

/ .!
. /

/
)

ATTE I .

examJn 
Peshawar Htgi Court1
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1
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l!
i

I therefore, Iho impunned Nofificatlon was

Issued per law which does not require any

Interference, by Oils court in its writ 

jurisdicOon under Article 199 of the 

Constitution. FurUier, petltlonere are Civil 

Servants, and: matter In question revolves 

around the terms and conditions of their 

service which Is the exdushw domain of 

' the Service Tilburial as such the

jurisdiction of this court Is barr^ given the

explicit provision of Article 212 of the 

Consiitution.

8. < Heard. Record perused.

Before discussing merits of the case 

deem it appropriate to discuss the 

background of the rriatter in hand to

properly comprehend the issue Involved

. itfierein. It Is wortt mentioning that earlier

the services of thelev/BS fdrce were dealt

virith under the Frontier Inegular Corps 

(FICj niles, f962 which was substituted by 

/ tile “BoWric/af Administered Tribal;^as 

^ Levies Force Regulation. 2012' (regulation) 

and under the said regulation "PATA Levies

■;!

1 i;

I
i:
I
Et I: l

;
\

!
I

t)
I
*

!.
i

9.i

I

I-wei

i!•k

i

(. ■

t
\

I
i

i
!

I

[
i.I !
i
i

7 /

i
I

I
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Foree (sorWce; Rotes. 2012’ were framed 

. for Pipvindat Levies Force, ywiile separate 

service rules were also framed thereunder 

for P/trA Fedens/LeWes Force performing 

duties in 'PAT/t'known es ’PATA Federel 

Levies Force Service (Atiiiended) f^les 

2013. Rule 17 of the Ibid rules deals with 

Uie retirement of the Levies personnel

i

I:

• :
• which was amended from time to time.
r' ;
However, (Wtitioners have become

I

aggrifsved from the Impi^ried Notification 

vide vrhWi the petitioners’ retirement age 

altered which Is challenged by themwas i,

i
through instent petitions.

10. The main contention 

petitioners is Uiat alter amendment the 

regulation has lost Ite efficacy and sanctity 

and has become redurtdant therefore, the 

irhpugned amendment under tite said 

regulation is illegal being void ab initio. It is 

worthmentioning that after the 26*‘ 

amendment in 2018| both FATA A PATA 

were merged in the province of Khyber 

Pakhtunkhwa and Federal LeWesi Force

uof the

t

,'S
:

'1
* • I

i':
I (

1

(•

h ■

I

li
t

■j

(
l:i

/
'!1 1

;!
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1 /
*,

working in FATA was merged Into the 

regular police of the (»wince. Albeit, in 

Malakand Division, Levies Force Is still 

regulated by ‘PATA Federel Levies Fprce 

Service fAmerTdec^ Rules 2013 in view of 

the Khyber PaWiUinkhvra Act No 111 of 

2019 through which the i^ws prevalent in
ferstwhile PATA at 'the time of 25^

;

i ;f

I
I

• )
(■

t !«!

j

1•>.
amendment w^ allowed to continue 

Including regulation 2012 wtilch still holds
' ■■■'.' 'r .

the field and as sud) the same Is a valid

i

f
.!

I
i*

1

Therefore, impugned 

Notification was Issued by the respondents 

with lawful authority.

11, Moving toward the stotus of the 

petitioners it is worth rhentioning that earlier 

this -CCfurt virhile deciding W.P No 528- 

(Ikm/mllah’s case) determined the 

stotus of personnel pf the Prqviricial Levies 

Force as tttot of, dvil servahts In tiie 

following terms:*

Instrument1 '

I ..1

!'
i(
r

r

r.I

I

! .

I

i

■ ■ :‘-

I
I \:
I

1

‘19. The Provfncfa/ LeviessForcet ■?\
(“Foree-) was granted statutory 
cover through Khyber 
Pakhtunkhwa Regulation No.1 of

i

t i
r

f ;

/

ATTE cr-c1
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2014 Cf^egulatlon’). Paragraph 

No.3 of the Regulation envisages 

fior constitution and establishment 
of tile Force and Hs fynctlons. For 

ease re^rence paragraph Nos. 3 
and 4 of .tile Regulation are 

reproduced as under:-
"3. Power to constitute and 
maintain by the Force and Ha 
hinetipns.— (1) Govemrrmt may 
consb^e and maintain a Force tor 
pertmmhig tiia totiowing fUnettens, 
namely:

[ .(a) ensurlrig.secutityofroadalnPATAt
0>} enstffbig »curiiy and manning of 

pkjuet:
(0) guarding Government InsiStulkms 

■and kistaHalhns;
(cO ensuring security of .Jells and 

aneOed criminals;
(e) generally fnaht^ilngjaw end^prder 

providing mobSe escort to WPs;
(f) anti-smuggling activities especially 

ilmberstnuggling:
(g) destructiwi of Bllelt crop^
ffi) , sening of summons or procedures:
(0 raid and ambush: and 

0 such otiierfimetions as Government 
may. by notifleatlon In the ^al 

Gazetie, requitB tiie Fotw to 
perform.
(2) In disitiiarge of tiieti functions.
officers end staff of tile Force_ shall

I

1

I •
K.

i
I

i«•.
i1

f

. j

I
j

j

1

i

j

)
§s$
E

I V

r
. i

i

i 1

1

1

t

I

i .

i

i
i>
V
5

< .
J

/

ATTE
examine

Peshawar HigM
■ :

ourt
I

i
! Scanned with CamScanner
)
:
I

!
!;



I

■

10•1

(

?:
t': .

i f.i r,

be guided h scconi/afm y^ilh this 
Reguletton end the rules.
(3) The head of the Force shall 
'be Commandant In his respective 

JurisdiGhon.
(4) Seoretary to Govemmept, 
Home and TVffw/ Affairs Departrhent 
shaB be fte competerd authority of 
the Force;
(5) The Force shell consist of 
stich ranks end number of ofhcers 
and members' end shaB be 
.constituted in such manner as may

. be prescribed by rules.
(6) The officers and methbets of 
th e Force shaB recehm such pay, ' 
pen^n. allownces and otter 

/e/nunera/wns and shaB enjoy such 
leave artd other privileges as may be 

prascn'bed by rules.

(7) . The officers and menibers of 
the Force ^bB wear such unihrm as 

may be prescribed by rules or 

Instrvcbotjs.
(8) The adminlstratkm of the 

Force ^aB vest In the Crmrriandant

i;
!
r

J i ■
}

I .

I

1'
I

( i:
I I
I rI

\

I

I
'I

I

l>i
i • 1

i
i!

i

i! *
I
t

;
I

!

I
I

!

(
i
ii
5I

In his yurfsdMfon wfto shall 
administer it In accordance with die 

provisions of this Regtdation, rules 

end hstrvctkms.
• (9) The Commandant shaB

exerdse hfs p^rs and petfbnp his 

functions uotfer

i.k(
it\
s
5
iI
5$

(

the general 
supervision and directions of

I'
r

Government. i
/k

f

(
t

]
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.and duties of4. Powers 
offieera and nwttdiert of tiie 
Foree.^ ofticar or member of the

1 I
j

/
Force shsB-

(a) .take effective measumsfyrensuring 
security <ri es^gned prisdictiori and
for safaguanting agafnst ads of- 

unlawful.lrriarferanGe!
0) prevent unautiiorizad persons and

vehicles ftom access to the mtritorial

jurisdictiM;
(e) take effective

. preventing sabotage, placement of 
car bombs, letlerbombs. dangeiws 
artffcte and carriage of arms and 

ammunition into tiie resbided area;
(d) use such arms and ammunition and

aqdpment as may be authorized by :

Commandant w an officer

i

!
j

(■

I
U

1.
I
8

1J
I

J!
formeasures

I

ii
I

i
f

. I
i tite

autiiorindbyhim:
(ai search and arrest wflftouf wamnt 

who he ^pec^ of

\
\

Iany person 
endangering or et^p^, to

I

endanger or having endangered tiie 

■ safely o/ en Installation and may use
such time as may be neoesse^ In 

the (Bscharge of his aforesaid duties;

\ i;

J

1 • i:
1 •

i

and i
t

(f) perfonn such otiier legal functions as 

tile competwit authority may requlre 

him to perform’.

20. The dose perusal of the 

Regulation would dearly show 

that the Force is receiving Hs 

salary frohfi

i
1 • ?

i
1

I

I

the PrcMncial/
r

! ■
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;
• Exchequer and performs the 

polldng service In die erstwhile 

PATA.
21, Having said Oils, we would
now refer to the crucial Issue as to 

wrh^her the employees of the 
Force can be termed as a civil 
servants and as such they cannot ^
maintain a constlUitlbnal petition
before this Court for enforcement 
of the tettns-a conditiops of their 
service.
22. The eonnotatkm 
servanf Is defined and ei^lalned 

In respect to the Prbvihce of
Khyber PakhtunkhiM. irl the CMI
Servants Act. 1973 {-Act, f973“). 
For ease feferef|ce. we would 

refer tb Section 2 (b) of Act, 1973, 
vrhich reads as under- 
*2. Detinitk>ns.~-(1) In this act. 
ontess the context plhemfse 
raquims the following expnsshns , 
Sftaff have the meatus hereby 

■XfBspeetive!ya8^nedtoth$m.thaif3 

to say-

■

i

!
t:

i
I

l

lij-

1

1

i

i<‘dvil
i-

I!
I
3

I
r

!;I
[:
k

i

1. \.t
I.

t
?j
t

[

i ,

I

(a)
foW servant'means 8 person wto/s 

J a member of a senfoe of foe
Province, orwho holds a cM post in 

connaetton with the afbirs of the 
Pfovinee, but does not Indude—

1
J

,

:

ii1
i

j
r

ATTES I
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d) a person who is on d^utation to ei9
pfo^noo from Oie'FedersVon or any

( i-
I
I

otfwr Prov*ica or oifter autfiontKJ
who is employed on 

work Otarped tosfe.

; (II) a person
!■

coniracf, or on
or who fe paW ftom ^finff®ncfes; or

who is a •worker' or

t

(IS) a person
defined in the•wortman’ as 

Factories Act, 1334 (Ad XXi' 

1934),

i ;\
i

1r or the Workman’s 
Compensation Act. 1923 (Act VIII of

i •' *
i

1;
1923)’.

•23. The penisal of the definition
vrould show that a member of a 

civil service of the Province or 
, virtio holds a dvil pos* 'f'

^ connection with the affairs of the
is dvil servant All

J1

l.
i ■

5

Province
Paldstan Services are explain^ 

In Article 260 of the Constitution.

t

I

I

which reads as undw:-
t

•260.
(Vf

i.

i'
•f ?

i*.

.'service of Pekidan’ means, any 
sendee, post or office in cormectfon 

wkh the affairs of the Federaffon or
of a Fiovtoce, and hdudas an 

Paldstan Service, service In the 
Armed Forces and any other sendee

fs

dedared to be a sendee of Pakistan 

by or under Act of ^eJBs-e^hoora

[:

i

I

!
I
i

t

i
I

f

(! af-o\ ATTE b/'i
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Peshawar Hinh noii.4\ \

Scanned with CamScanner

:

f

1



/.c: 14
V.i

!!

YParifsnwnW or o! o Piwitidal 
Assembty, but ftoes nol Include 

WfVfce as Speaker, Deputy 
Chakman, Deputy

;!■

Speetor,
Chalnnan. Prim Minister, Federal 

Minister of State, Chief

i'-

Minister,
MIrrister. Prpvincbl Minister, 

[Advocate’[Attomey^neralJ.
■GeneraUJ Parilament SecrateryJ or 

or member of a Law[Chairman 
Commission, Chairman or nwmber 
of the Cponcff of /sia/nte ideology,

Prim 
Prim

Specfai Ass/siBfrf to Ifte 
Minl^r. Adviser to ifU

i;
ii

Minister. Special Assistant to a Chief 
Mfriisfer, AcMserto a ChiefM/n&tw?
or member of a House or a 

Pmvfnctel Assembly;

Whereas
Constitution envisages tiiat-
*240. Subfeet to l/ie Coostfluttwj, the 
appeinteienis to and the conditions 

m the service

S'
1:Article 240 of ihe

of service of persons
of Patfsten shaff be detorinifted ^

(b) to the .case of toe services of
■ a Provmoe andpo^M connection 

wItH the alfaks of a ProvUm. by or ■ 
mmer Act of the Provincial
Assembly.
Q(p(Bttatian.‘ In this. Atdde, • Afr 
Pakistan Stowfee* rhearw a service 

to the Federation end toe

'!

)
i• oonmon 

Pmvhces. which was to existence 
tormefSateiy before the commencing

1

ATTESPED !
EXAMbN,ER 

i^eshawar HMh Court &
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fT' ■
r

h: .

S:t

. i::
■!'.

. day or whMt may be cnatad by Act 
of^eJSa^aShoora (PaiVamenOr-

!U

5^'24. "Hie Phrase ^rfbhnlng In 

•connecflon wllh the affairs of
V

b.

Federation or for present matter 
elaborately 

the case of

):

Province" was
explained in 
tgmtahnMIn and 2 orders VS. !•'

Sugar inila AJflsUllani 

f M. folchi phaf antf fQ ofheg 

|PL£) 1975 Supreme Qourt 244), 
In the said Judgmenti the Apex

. /

, Court has held:
Wow, what Is meant by the phrase 

bi connection
]■

1:'perform^ ft/ncffwis
w«h Ihs' affairt.of tteVirdsraffon or a
Pnjvbicer It Is dear ffiaf Ww

. reftrenceJstogovwnmefKa/orStete
fyneSons, InvoMng,. In one from or 

element of exercise Of

•i

i:
i'

!i

anoffier, an
77w fttfwifcn* may bepubOc power.

■ fhe fradffibna/polfce fonettorts of the
State. Involving the maintenance of , 
law and order and other teffu/afory 

ttey may comprise

i
'i
I

actMdes; or 
functions pwtefrifng to econmlo 

devekvment, sodal 
edueadpn, pubVo service., and

wetfaie,

State enterprises of’’- another
Industrial or
Ordinarily, these.tunclions would be 

'petidrmed by persons or agendas 
direcay appoMed. controOed and 

/financed hy the State, l.e., by^ the

eommerdal ntdwe.

:r

DATTE iEREXAl
Peshawa Court i

!

/
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f.

i
■i
4

Feefem/ Government or a ^vindal 
Govemmenf.
25, Admittedly, as evident from 

ttte bare reading of paragraph'd &
4 of the Regulation, the present

V

petitioners are performing policing 

service in the erstwhile tribal area, 
however, their terms 

conditions are being regulating 

through pegulatiwi No.1 of 2014 . 
and after the omission of Article 

247 from the Constitution; through 
provincial statute l.e. the Wiyber 

Continuation of Lawfe in the 

- Errtwhile ProNrtndalty Administered 
. Tribal ^jeas Act. 20.18 ^yber 

Pakhtunkhwa Act No. lit of 2019), 
the operation of Regulation No.1 of
2014 was continued. Thus, the 
essehtiai criteria for being a dvil
servant Is that ttie person holding 

foe post must perform his functions, 
in connection wtth the aifeirs of 
Federation/Province and foe terms 
and conditions of his seiv^ 

should be determined by or u^er 

the Act of Parllament/Provhwial 

Assembly. The Apex Court in, the 
of ffedeiattfon of Pakistan

I

1
?
i

t

and i.r
Vi

i
. /■

i:

•a

:

'

case
through Secretary. Mlnls^. of
frtferfer flntB^or DMsIon). i

Islamabad and 2 others vs. RO-

att^ed (L^C
■mNER_____

Peshawar High Couil
/

Scanned with Can^canner

f



V;

17
/

r
■i;

177 Ex-DSn Muhammad Nailr
t"

(1998 scm 1081), v^te dealing 

with the caae of an em^oyee of 
Pakistan Rangers has observed

f li:
fItiiat 1:'

•7....PervsBl of these /irfes cteariy 
shows ffwf they em bB emOrec^ 
and tterefcre. unoter the emendment 
of section 1 of the Pakistan Renpefs 

; Onflmnoe, these rules v^fd prevail. 
overlfts Rules of 1973. Pafcfeian
.Rartgers Ordbwice was promulgated

to constHuta a force called the
Paldstan Rangers for die protection of
and maintenance of order in pie
borderareas. Shoe vm regard to)he

■ status of the members of dwtorcepte
Pakistan Rangers Ordinance Is sflOTt 

■ therebre. H can be sabty said ttaf 
" ■ itho ' employees of the Patfsfan

Rangers will be deemed to be cMl

servant as Oiey are performing
duties in GOtmecPon with efblrs of^e

Federation and hence under die 
Service TYlbunals Act, 1973, an
appe^byarhemberofthePaldsten

Ran^rs regartSng a rnatter reia^ ^
<0 te/ms and edndHfens rrfhfe sen*©

is competent before Oie Federal 
Service Tii^unal..." .

26.

Commandant.

Cef?aflibu/arv.
Pakhbtnkhwa. Peahawar and

w . . ' ^

.

/

;

;
1;1 ,

r.
f
!

f
i
•j

i
■ i

\

Similwiy, in the case of 
Prorttier

Khvber I

s.

ATTEST
Peshawar High Court

r1

i:/ J.
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!

Others VS. Gul Raalb Khan and n
i ■others (2018 SCMR 903), the 

Hon'ble Apex Court has elaborateljr

?:

1:
;examined service' structure of the 

. of . Frontier

i

employees 

Constabulary, which is established
!
'.
i

; i

ufKJer Frontier Constabulaiy Act 
1915. Relevant

M

(Act*Xlll) of 
paragraphs of tije said judgment i

i:-!
’ I

' are reproduced as under-
broad tests L:/br 1*6. TTJfse 

establishing the status and chameter
horn die

I
1.

: of a cMI servant emer^ 
ConsmSonal mandate of the afore­
going Artfc/M. Firstly, under Article 

the ■ ConsdtuOon,

K
ii
1.
i

:240(a} of 
appwntments to and the forms and 
ixmrSpans of.sennce of foe persons In 

tfie 'Servfce of PaWsfa/i' are bo 
detennlnad by or under Act of 
Parttomnt S«»nd^, by vWoe of 
Article 260 of the Constitution, 
'serwoe of PMstan' means any 
service, poM or office In connecfton 

wfOi the affairs of the Federadon.

i 1

(•

!■

Thirdly. underArtlde 212(1) (a) of the 

Constitution, the exclusive Jurfsdl^ 

to ar/lutSoate disputes relaSng to the 
terms md oont^ons of persona, who 

ere m the sendee of PaM^an vests in 
an Administrative Tribunal, namely.

I

t

the Federal Service Tribunal. These 

tests are mentioned In the 

Muhammad Mubeen-us-Salam case

i ;

ATT
A

Scanned with CamScaimer
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/ k

i;
I
i;bM (at f9. 686-689 of the law repoii}. 

The deSnition of Ihe term Wvfl
i. •

r-!
servant' In the Act adopts the 
Constitutional criteria given In A/tete 

260 noted above to relterale tiiat 
person who. biter aSa. holds a clvff 
post ‘Vrt cowwcttMi wtih the elMrs of 
the Federation- Incfuang any such

■ post txnner^ witii defence, to be a
dvb servant. The larger Bench has bi

. this respect taken tiie bgfcal step to
nqubwnenls under

1
i

8

j

fA r--
4

Incorporate 
Article 240 M and 260 of the 
ConstSution as the detinitional criteria 
of the term.-eivll servanr (at P- 662 of

?
' T

I

the law r^roiti-
7, Having noticed the queSfying 

dva servant w/xtef the 
late now to examine

• criteria of a
law. it Is appiepi 
the lerriual matrix of the present
controvarsy.ThoFC'rrasestabllshed

■ by the fMFP Constabulary Act. {M- 
m of (T»nstabutary AcT).

-• of the Constabulary Act
^theFederalGovemmentto

ahtcB Tor the

:<

Sections
empo
maintain the FC
better protection and adminIstTalion of

the external hontietS of Pakistan 
the Brias of or attaining No^

vyast Frontier or any part thareor.
SeeilonS-AoflheConst^MlaryAct 

. authorises the Federal Government to 
. gmirioy.ttieFC ouhide Vie Smi^ of

arfjolnfng die North-West Frontier
Province In rriher parts of Pakistan for

as

1

S
■J

1

.f'P :D oATT
exaiCiiNer 

Peshawau^High Court

(

i
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C JO i
a

Sr i'.
i?
i'li;
i,'/

S'
b9ttw pft^»eSon mvS

miir^niiirtipon parti. SacSon
. S(1} or the Aet .iM VBate rha Mam 

Oovsmmwf po**w to mvaint 
Iho Cofiwwwtofrf w>d‘off>0ir paraons

itta
S'
f;

^S'I
■!:

(;i l:IndaOnQ fho Distrtel Cwrrtatwtery 

OfltowB or Awfttetf CiBWttWKy 
OffiW* of to® ftww to twto or/^
dfsMcts. Sorfton fi ctetoffrto* to toe
Sm/nsodonf are# CK*6fcf 

Conetobu/my Oflteer toe power , to 
appoint «toon#to»to btocwr^to toe ^ 

praaetibad by rtute* /rwtto 
Pederef

J

;

'■

!;
!:
i

manner 
vndar toe

‘

Acf. Iba

Govammant axard^ * 
contoned by Secfiw 2j of. too
Constobwtefy «*c(, to toww toe ArtVT^

19S8

/

i.I
Rates,Constabulary 

CCon^bulary RlAs^. to order to 
and co«2fcns of i

provide the fenw
sofvtoe of toe oflfcere and men to too

FC.

i

p wSI be otaefvad ttm m
of toto® *** conditions^of 

sotwe of toe maponden^ofnpteyees 

of the FC. ato to toe flraf pto«»
. regulated lay the Coosfaf^ M 

. and e/abw^ purswanf totoeto^by 

tfie PC Rutos, TTw prav^^ ma^ 

by toe ContoBtodwy Rutos are. to 

Airtoemnoe ofendki Merctoe of ’ite 
poiM^ oon«arr»d by toe Cbntoabu^ 

Tften^^ toe forms arxf 
oofR^itono of eeivtoe of toe 

ea^yaas of toe PC are ptescAed

8.

i

f

r

!;

Aa. *

!1

S

!<

■•■‘I

ATTPStXirn
I»
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In the Act and Ow Rules. The test laid 

• down In Attkte 240(e) of the 

ConstMlon tequlres that ffie 

appolnbnent Jo and Oie tenns and 

• comBdona of service of posts In 

connedion ^th the alhirs of tin 
Federadon and of a swvha of 

PaMstan shaB be deterrrBned 7>y or 

under an Act of ParSament The

i;
:•

ii:

{

P
i;expresdon ’by or ontter* in Micle 

240(a) of the ConstOuthn authorizes 
the terrhs and conditions of sen/ice of 
a cMI servant to be provided both by 
statute , or by dbtutory rules. The 

provision made in the Ctuislabubry 
Act and the Cpnstabulaiy Rules,

f:
V
I
i:
!;

P'
I

>■

therefore, satisfy.the Arti^ 240(a) 
test. The Judgment bt die MuhaminM

r

i;
IbidMubeermsSalarn case.

endorses dds point of vlew:‘

*56.... The terms and cohdIUons of

service of Otose employees, however, 

reqiHred to be spedded under 
■Ardde 240 of the Consdtuddn by or 
under Act of the ParilamenL Thus, the

conclusion would be that only those 

persons, who are In the servtee of 

Paldstan, as discussed hereinabove, 

and If their tenns and cdnd^ons are 

^ governed ddiw by a statute^ or

f statutory rules, In terms of Article 2(t0

of the Constttutton, can seek retri^ 

betore the Servtoe Tribunals..'

are

t
'J

i
!
5

■

E

S
I i'27, Similarly, this Court In'the 

case of Gul Munir vn The L
i
D

I
I;ATT^fED I
t
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t ■

i:;

r
.V.

1

f'/ ?!gowmmaitf of Pakistan through 

Secntarv. Ministry of States and
i:
(I

i;
Frontier Roalons /SAFtiON).

Islamabad end othen (^19 PLC 

fC.s; 645A on the basis of {aw laid

Y

down by the Apex Court in
ffnontfer

['
i

Commandant
Khvbert Constabulary

Pai^tunkhwa. PeshawaPs case
SCMR 903), while dealing 

with the case of Federal Le>rfes 

which was e^blishedForce,
through Federal ; Levies Force

r
■

£r

Regulation. 2012 havbig the same 
of service for itsstructure

employees/force as : provided In 

/ ■ Regulation No. 1 of 2014 has held 

that employees of the Federal

;

Levies Force whose terms and 

condWdns of service are governed 

under Federal Levies Force 

Regulation. 2012 are cMI servants. 
Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the criteria 

of being chril servant in view of.its 

composition, functions and duties 

—) as per law laid down by the Apex 
/ Court In the eases of Faderatlon of 

■ Pakistan through. Saeratary. 
■Ministry of Interior finterlpr
DMsIonK Islamabad and 2 oHiers

j

i

i

!
i/ /

t

r

ATTE jI
5
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i:

Wt. 190.177 f?r»pSR Muhammad
Nazir (199B SCMR 1081) and 

Commandant

[I/ i:

Pfontlar
■ . Khvber
f>a*hawar and

Conatabulatv.
Pakhtunkhwa. I

nrttant va. Raalb Khan and 

othmrs fZOIS SCMR 90S}, thus, the 

preHminary pbj^on raised by the 

.learned
respondents 
accordingly, the present petitions In 

bar contained in

thecounsels for
is sustained and

.:s

1

view of dear
Article 212 of the Constitution

maintainable. The present 
ly ag^e their

are

not
petitioners inay 

grievances 
Services Tribunal. Howewr. prior to 

this Judgment, the status of present 
petitioners being a civil servant vras 

riot determined and In the similar 
cases, the Apex Court In fftff ffflfl/fe 

Khan'S-SMS— SCMR 903)

befo^ the Provincial

!
■

has held that 
•11, h ibtows fhwn the dlcta^ laid 

down above mal tha profecffon^ the 
border areas is a sovereign fuhcSon 

be/Ongfrig to and performed by the 

r f^ederaOon. The same duty Is
• A '

performed equaty I the present'.eaae 

by the FC not only on the hmOers of
: KPK Prm^KO but Mso by mantakifng• % •

order in other parts of Paldstah. For 

discharging such funcOons, the

;
i

Lt

atte^
„ EXAMIWi .-'I
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i;
i

I

services nndwwt by On FC hBV9 

direct nexus vdth the effalrs of the 

FederetlM. Therefbre, On reasons 
given In the Muhemfned Nazir case
.(supm) fully apply here as weB and we

hold that the emptoyws of FC are cMI 
servants. Insof^ as Oia question of 
competent remedy In respect of 
sorvtee disputes of FC then is 

■ concerned, we hold that in .a matter 
re/attig to Bn terms and cpndWcvis of 

sendee of the respwrdent-employees
of the FC. Wi appeal before the 
Fedetel^ndee Tdbunellsavallabte to 

me exdasNe remedy under 
the law. Accmdlngly. this remedy may
be availed by them vrithmOie statutory, 
period of OmltaOon commencing from 
die date of issuance oi cedflted cdpy
of this Judgmerit All Onse appeate 
filed by the appellant-Gommandant, 
PC ere accordlhg aOoWed In above 

. terms'".

VVhen case of the petHjoners (PATA 

Federal Levies Force) was e)ramin)rf In 

juxtaposition with the Provincial \Levies 

/^}nM and/f>/d judgment, we observed that 

J 8er^dee of both the forces Is goyerned 

under the rules so framed under the 

provisions of “Provincial Administered 

Tribal Anas Levies Force Regujathn,

[;

/

t
f'
!■

i;!:
!;
!.i:
i;

i::
s

toem as

;
‘

S
i

!

/

;
) !

!
!

. i
:!!
i!

I

!
t ATT D

„ exak^er 
Peshawar+iigh Court

I
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i.

s;
i:

2012\ Therefore, we believe that the 

/ status of petitioners is that of dvii s^nts 

for alt practical and material purposes, and 

as such, the matter of lenra and; 

conditions of tfieir service squarely falls 

outside tite ambit of writ Jurisdiction of this 

court given the explicit bar contained in 

Article 212 of ttie Constitution. As earlier 

discussed ser^rice rules of tt»e petiflonws 

(PATA Federal Levies Force) and
I t

Provlfidal Levies Force both were framed
‘Provit\dalunder tiie provisions of 

Administered Tribal Amas Levies Force
f
fReguiadort, 2012' and through the Ibid 

judgment, the persbrinei of Provincial 

Lewes force were declared as Civil-
/.

Servants after exhaustively discussing the 

rnatter of Lewes Force performing their 

duties In PATA Therefore, on the same 

premise, we have rw hesitation to hold that 

the petitioners are CMi Servants as their 

service fulfills foe entire crtterla of Ch/il 

Servants so provided by the law. Learned 

counsel, representing the petitioners could

!

!

i

I

crc i

L ■;
I

EXA
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hot distinguish the status of petitioners 

/ (PATA Fademl Levies Potts) vis a vis 

Pmt^nc/a/Leaio^/=brce In any manner. Both 

forces are p^ormhg their functions In the 

same area for the same object and; 

purpose, and both are being maintained 

through die provincial exchequer. 

Therefore, the matters arising out of the 

terms and; conditions of service of the 

petitioners are only amenable to the 

jurisdiction of the Service Tribunal In terms 

of Article 212 of the Constitution. .

So for as the contention of petitioners 

that they have challenged he >rires of the 

impugned ' Notification and as. such the 

same are not amenable to the jwlsdiction 

. ^of the Ser\rice Tribunal Is concerned,

;■

i ,!:
r

t
I

■

I

!
t

suffice It to state that it has tong been 

settled that Service Tribunal has ample 

jurisdiction to deal with the issue of vires of 

the law and rules framed thereunder. 2015 

SCMR 2M NATtONAL ASSEMBLY

1

;
'
!

SECRETARIAT through Secfraiy V. 

MANZOOR AHMAD

I

tr
and others. rc :c-

t

ATTE .:4Pi •* * <EXAMjrW^
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Therefore, the cohtenflon so agftated at the 

bar Is misconceived and as such repelled.

. In >dew : thereof, the status of 

petitiorters has been dedared as that of 

CMI Servants and the mader In questiwi 

revolves around die terms and; conditions 

of their seiviee which does fall outside the

i'

/
i

!
;

Jurisdiction of this court given the baring 

provtelon of Article 212 of the Constitution

and as such Instant petitions are dismissed;

bel^ not maintdnable. However, thes

petiticmers may approach the worthy

SeiVioe Tribunal tor the redressal of th’eir

advised. Albeit, eariler the

i
t
i

grievance if so

status of petitioners being dvti servants 

determinedi iherefore, thewas not

petitioners may avail the remedy of anmal
i
t

vtdihin the statutory petiotl of limitation 

commencing from the date of Issuance of

the certified copy of this. Judgment in terms 

of the judfgment of august apex court in 6u/ 

Raqlb khan’s case 2076 SCMR 903.

COC Nos.3d-M/2d21 In 

W.P.Nb.367-M/2021 and; COC No:436-
\

i;
I

I ■

0ATTES
exA

'i?shawar
IVWM^Rr®r« Court

i
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dismissed for having become infructuous,

m are
!■

!

i:)•
i:/
j!i;

JUDO; 1'.r

%
i. • 5

JUDGEAnn
0129/11/2022.

t ■
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