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^ BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT^

Service Appeal No. of 2022

Amjad Ali S/o Sherin Muhammdd R/o Kot, Tehsil Batkhfela 

District Malakand [Sepoy N6.4563].

Apfiellaht

VERSUS

1) Government of Khyber Pakhturikhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
I

^ * I ? * * *
3) Commandant Malakand Levies/Deputy Commissioner, Distridt 

Malakand at Batkhela.

Respondents
i •

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeai, Notifications No^ 

SO(Poiice-ii)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-il)HD/1-3/Fedef4, 

Levies 2021 dated 21-10-2021 and subsequenf 
retirement orders issued by respondent No.2 m(ay 

be deciared as iiiegai and the same be set aside. 
Consequentiy, the appellant may be held entitled 

to complete his service till attaining 60 years agS 

in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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A Respectfully Shewetti:

That the appellant has been serving as regular member of 

Levies Forde having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

That services oif the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were nori- 

statutory.

1)

2)

That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government framed Service Rules for the Levies 

Force in 20’13 (Copy of relevant text of Service Buies notified 

in February 2013 s Annexure “B”).

3)

4) That Schedule^lll of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. HePce, the said Rules were amended in 

December 2013 and the above stated anomalies were
removed to a larger extent (Copy of amended Rules notified in
December 2013 are Annexure “C”).

5) That the relevaht Rules were further amended in July 2020. 

Regarding tpe length of service towards retirement, Rule 17 

was amended to'the effect that all Levies personnel shall retire 

from service on attaining the age of superannuation i.e Sixty 

Years. Furtherrhore, Schedule-Ill which provided for certain 

length of service, was deleted by virtue of the amendment 

(Copy of amendments notified in July 2020 are Annexure “D”).

That the rules Were further amended on 23-03-2021. Rule 17 

which provided for retirement on reaching superannuation 

again omitted and Schedule-Ill

6)

was
was revived with certain 

amendments-, Consequently, the junior rank officials like the

present appell^rit would retire after performing certain years of 

service or on teaching certain age. For instance Hawaldar
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would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/Naik 27 

year of service bt 45 years of age and Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified in March 2021 are Annexure “E”).

That the above' mentioned Rules being extremely detrimental 
to him, the appellant filed representation before the concerned 

quarters for reafessal of his grievances. The same has not 

been responded to as yet (Copy of representation is Annexure 
“F”). ' '

7)

That the appellant alohgwith other similarly placed personnel 

of the Levies Force got retired from service on reaching 

certain age/cdmpletion of Pertain length of service as 

prescribed by trie above mentioned Rules (Copy of retirement 

order is attached as Annexure “G”).

9) That the appellant along with other similarly placed persons 

invoked the Cdnstitutioriai Jurisdiction of the Hon'ble 

Peshawar High' Court by way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

8)

10) That during the pendency of the said petitions, the Provincial 

Government made further amendments in the Federal Levies 

Rules on 21-10-2021, whereby retirement age in respect of 

lower ranked members of the Force was enhanced by a few
It

years (Copy of amended Levies Rules notified on 21-10-2021 

are Annexure “H”).

ll) That the appellant filed another representation against the
I , •

above mentioned further amendments in the relevant rules, 
which was nevef responded to. (Copy of memo of second

representation is Annexure “I").

12) That against trie above mentioned Rules framed by the 

Provihcial Goveffpment, the appellant alongwith other similarly 

placed persohs’fi|ec| various other constitutional petitions (W.P 

Np.469-M/202T, W.P NO.470-M/2021, W.P No.337-M/2021
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W,P NO.338-M/2021, W.P NO.333-M/2021 and W.P No.335- 

M/2b21) before the |Hon’ble Peshawar High Court. However, 

because of jurisdictjqnal issues, the matter was referred to a 

largerBench.

13) That in light of the above mentioned Act; the appellant along 

with other simiiariy placed employees of the levies force filed a 

constitutional petition (WP No. l281-M/2d22) before the, 
Kon'ble Peshawkr High Courti Mingora Bench to the extent of 

their re-instaterfibht in light of the Provincial Assembly’s Act. 

The petition vvas allowed by the Hon’ble High Court vide 

judgment- dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners, it is worth 

mentioning that vires of the impugned rules were not 

challenge^d; in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-202'2. Consequently, 
the Hbn’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

11-2022 is Annexure“J”).

. 15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds;

GROUNDS:

A) That the impugned act of amending the relevant Service Rules 

to the detriment pf tHe appellant and subsequent retirement is 

illegal and Un-^Ciohstitutional. Hence, the same acts are liable 

to be declared ab such;.

That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if,.they

B)

are so
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amended, the same , having prospective effect cannot be 

applied against the existing employees

A

That after the; 25^^ Constitutional amendment, the new 

Constitutional regime demanded streamlining of the erstwhile 

Tribal Areas with the rest of the. Province. So much so, Levies

C)

personnel serving in erstwhile FATA and Khasadar Force
■i

were accommodated to a larger extent where the Provincial
I

Assembly passed an Act aimed at streamlining the Service 

structure of Ex. FATA Levies Force. The Act not only provides 

uniform retirement age i.e 60 years for the whole Force but 

rather enjoins upon the Provincial Government to take steps 

towards absorption of the said Levies and Khasadars in 

regular police. Regrettably, the appellant have been treated in 

violation of the Constitutional spirit particularly after the 25'^ 

Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon’ble Tribunal 
would be raised’at the time of oral submissions.

D)

It is, therefore, humbly prayed that on acceptance of this 

appeal,

(i) The impugned Notifications No. SO(Police- 

ll)HD/IVIKD/Levies/IVIisc./2020 & No. SO (Police- 

ll)HD/1-3/Federal Levies 2021 dated 21-10-2021
and subsequent retirement order issued by 

respondent No. 2 be declared as illegal, the 

may be set aside. Consequently, ,the appellant 

may be held entitled to complete his service till 
attaining 6Q yOars of age in light with Notification 

dated 14-07-2020.

same

Alternatively, .the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and the appellant be allowed, to

complete his service till attaining 60 years of age.
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iij Any otfier remedy though may not sp.ecifiGali^. 

prayed fdr^ but which circumstances of the case 

w’ouid derhahd in the intere^s^^ofjustice, may also 

be granted. 1Appellant 
Artijad Ali 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadlq Advocate High Court

CERTIFICATE:

Certified that no such like appdal has earlier been Tiled before 

, this Hon’ble Tfibuoal pn the subject matter.

Amjad Ali
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GOVERNMENT OF.KHYBER PAKHTUNKHWA
HOME &TJfemAL AFFAIRS DEPARTNteNT

NOTIFICATION 
Pesftawar the 4^ February 2013

SERVICE RULES f8r FEDERAL LEVIES FORCE IN PATA i

In exercise of the po'^br c6nf<^d by Section 9 of the PATA Levies Force 

Regulation 2012, the ProvinCially Government of Khyber PakhtunkhWa is pleased to 

make the following rules, naiii'eiy;-

Short tide and commencement:- (1) These mles 'may be called Proyincially 

■ Administrated Tribal Areas ^ATA) Federal Levies Force Service (Amended) Rules, 

2013.

1.

(2) They shall come into force at once.

Definition:- (1) In tliSe Rules, unless the context otherwise requite, the following 

expression shall have the me^rig hereby respectively assigned to them, narnely:-
I

“Apix)iritirig Authority” means the appointing authority specified in rule-4; :
“Commandant” means Commandant of fee Forcci. who shall be the 
Deputy Cdmiriissiohlsr in their respective jiin'sdiction;

“Deputy Gohim^daht (Operation)” means as Assist^t. Commissioner or 
any officer of th'e District designated as siich by the provincial govenunent 

who shall be Deputy Commandant (Operation) of the Force in PATA, to 

exercise in his respective jurisdiction such power and perform such 

functions zs may be prescribed; and who shall" be responsible to the 

Commandant for operational matters of the Force in PATA.

(d) “Deputy Commandant (Administration)” means Deputy Commandant 

(Adminisd^tion) of the Force, who shall be an officer of the provincial 

government' or any officer of the District designated as such by the 

provincial government to exercise in his respective jurisdiction such 

powers and perforin such functions as may be prescribed and who shall be 

responsible to the Commandant in administration and establishment 
maners df the Force in PATA.

“Government” means the Government of KhyberTakhtiihkhwa;

"Home Dfepartmerit” means Provincial Home & Tribunal 
Department;

“Ii^itial fecmitmeht 

by transfer;'

“Schedul’e” means die. Schedule appended to these rales’

2.

(a)

(b)

(c)

(e)
f (f) Affairs

means appointment made other than by promotion or(g)

■ (h)
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SCHEDULE-m;
..SetiRulel? .

Length of iervice/Age :Po'st^^nkS.#
^ 3'8 yMn service or 03 years service as Sube^ar Major br 60
yeab age whichever is wlier

Subedar Major (BS-16^1
•. !
; >,’.vi• i ii

35 years service or 03 yeairs Service as Subedar or 57 years 
age whichever is earlier

• , . . ' 'r_____________________ I_______ • ■

32 .years service or 03 years service as Niab Subedar or 5-1 
yeare age whichever is earlier . ..

5ubedar(BS-13)2

>Jaib Subedar (BS-ll):. 3

-;5; •
29 years seiyice or 03 years service as Havaldar or 5J years
age whichever is earlier

'Havaldar (BS-8)4

26 years sei^ice or 03 years service as Naik or 48 years age
whichever is earlier . ,

Naik (BS-7)5
.'t:

23 .years service or 03 years service ais L/Naik or 45 years age
whichever is earlier

L/Naik (BS-6)6

4 r
20 yeai3 service or 42 years age whichever is .earlierSepoy (BS-5.7

f'
V..

f

V.

t

3
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7.
i Government of Kyber Pakhtunkhwa,

Home & Tribal Affairs Department 
Dated Pest awar the 12®' December, 2013

■

NOTIFICATION

li,. .pii S.?.'",:" sz
2012 LW.«m. p™-—* a™.

(PATA) Federal Levies Force Service (Amended) Rules, 2013 as under- 

Rule-K2) schedule-I sCHEDULid
See Rule 4<21

/

Uniformed Force
S.No I Post/Rank

QualificationDirect
Quota

Profno
tion
Quota
100%

Eligibility for 
promotion

One year service 
as Subedar^,
One year service .
as NaiP Subedar 
One year service 
as Havvaldar - 
One year service 
as Nalk

Subedar Major (BS-
16)

100%Subedar (BS-13)2.
100%Naib Subedar (BS-11)

Hawaldar (BS-8)

3. ;
100%

4.
♦V J

100%One’year service
as Lbnce Naik. 
One year service 
as SePOY .

Naik (BS-7)5.
100%Lance Naik (BS*^) .6.

Middle PassVMatrIc
Middle Pass'/Malrtc

100%
Sepoy (BS-5)
Head Armorer (BS-5)~

7.
100% ,'One year^ervice 

as Assistant 
Armorer

8.

Middle Pas^Matric10.0%Assistant Armorer
(BS-1)______ , . —____

shail bo granted.

0.

SCHEDULE -ill
• Rula-17^Retlrementl_____________ _____________

i annih of sefvice/age for retirement------------------------------
-:^7 years' of service or 60 years ot age whichever id earli^
35 veare' of service or 60 years of age whichever is ea^ 
-33 vpan.' Of'service or 60 years ot age v^hlchever is^riie;^ 
li years' of service or 60 years ot age whlchev^ is earlier 

-QQ y»2.r«' nf sarvice of 60 years of age whichever Is earll^
3« If...;' nf iiBfvice or 60 years ot age whichevar is 
—^------ nf sarvice or 60 Uars ot age whichevens earlier

Post/Rank.
Subedar Major (BS-16) 
Subedar (BS-13)
Naib Subedar (SS-IlT 

Hawaldar (BS-8)

S.No
1'
2.
3.
4.

Naik (BS-7) ■, 
Lance Naik (BS-6)

5.
6. 25 years*Sepoy (BS^5)7.

■ 5

./t.'

■ . ).

■ Ti

I
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BETTER COPY

HOME DEPARTMENT 
NQTIFiGATIQN 

Dated Peshawar the 14-07-2020

I*-i fNo. SO. (Poiice-IDHD/1-3: In ex-ercis'e of the. power conferred by Section 0 of the 

Provincially Administered Triba! Areas Levies Force Regulation 2012, tH'e Government 
of the Khyber Pakhtunkhwa is pieced to direct that in the Provincially Administered 

Tribal Areas (PATA) Federal Levies Force Service (Amended) Rules, 2013, the 

following further amendments sh^l be made; namely:

Amendments
>

In the said riiles:-

a) Fro rule 17. tfie fdllowiiig shall be substituted, namelv:

“17, Retirement.-^- All LeVies Personal shall retire from service 

attaining then age of supefaiiriuation i.e sixty (60) years or they may opt 
for retirement after completion of twenty-fiVe (25) years regular service, 
and

b) Schedulerlli shall be deleted.

on

]

SECRETARY TO 
GOVT: OF KHlGBER PAKHTUNKHWA 

HOME department

r.

I

Copy forwarded to the:-

xxxxxx

^r
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of eyenJi^&.d^

w’6tlFl.GAT[gi|l ,., ,
22-3-2021

jA hP f^ubstHuted 'i-.i-'.' •

%•• •

• /u--
' .>ir

‘ I'qe of the powers

::::: xsservice (Amende’d) Rul'es, 2013. the following further ame

' conferred by

Government

Levies Force 

^ be made, namely.-
Amfindrhents

In the said rules - 
. 1, tn Rule 4

substituted, namely;

appointing authority for initial
sub-rule (-). the following shaH be 

Comhiandant shall be the

recruitment and promotion up lo the rank of Subedar:

P’rovided that the appointing authority or purpo
ior and Superintendents shall be

promotion to th'e posts of Subedar Major 

Secretary. Home Department.".

2., For Rule 17, the following shall be substiluled namely;

■■17. Retlrefnent;.'All Schedule-Ill

extension in service after reliremenl shall be granteo

i •
t ‘

following shall be substituted, nam.ely.
3, For Schedule-Ill. the n •»

“Schedule-ill
[see rule 17] ■

Qualification for promotion
Length of Service/•-.i

I Name of the Post / nanR • n « ;:5. No.
Thirty Seven .years or
Three Years’ Service as 
Subedar Major; dr-Sixty 
Y.ears of age wh»chcij^r 
is earllef 
Thirty^ Five ; Ye^rs 
service or Fiye'iYeras 
service as Subedar or. :
Sixty years of, ' age 
whichever Is earlier

On tne basis of Seriidrlty- 
curh-lliness Irom. amongst 

having
intermediate QualincaOoh

Subedar Major (BS-16)1
Subcoarsthe

By promotion, oh the basts- 
o( Seniority Cum Fitness In 

following
Subedar {9S-13}2

manner.. . me
namely; .

(i) Fifty Percent,(50/o) 
i/om .amongst ; the 

SubedersNaib
having’ Intermediate 
qualification; and

/■ •

(ii) Fifty Percent. (50%) 
from aniongs.t Nalb 

having 
School

Subedare 
Secondary

,,....................Certificate
0y pro}nbllon, oh the,:basls 
of Seniority Cum FUrt.dss in 

follpiv/ng

Three; Years’Thirty
Service or Severi Years 

, a.-i Naib 
■Sdbsdar or Sixl, Years ;

* -
Na|b Subedar (8S-11)3.

manner.the
namely*. ^0^

//L
\.

/•/;y; ' ; ,
r '

•;i. 1

r.‘. ’ 1

’•r-

i'C
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p?’ /'j' M' A

5s'r>y
QU3lific3(-bn. and .

(lij Fifty Percent (50%) from 
amongst Hawaidars.

/ .r
: ■:/

:l ■
5/
f ■ Length ofvServIce /

Aae •
■' Qualification for PromotionName of'tHe Post / Rtink 

I HaWaIdar{8S-08). i i '

S. No. i

THlrty.'Qne yeers service
9/ iftree years service 
^Hayvaldar'ot; Fifty 
One y,ear8 ofigei 
whichever.Is earlier.

A

Tw,e*hiy Nina yisars
service or Three years 
service as Nalk pf’Forly 
gighl'l years of ag^.
'whichever Is eafiler.

Naik (0S-O7)5

1
Twenty Seyehr/aars .
service or Three ^ears 
seiyice »s L/N,'alk :or 
Forty" Five yearsiof age, 
whichever Is earlier.

L/naik (BS-06)6

Twenty Fiye.yedrs
service or Forty'Two 
years.^f age, N^johcvcr 
is* earlier.'

Sepoy (BS-05)7

4 ■ _____I

SEGRETARy.TQ 
GOVERNMENT OF KHYBER PAKHTUN.KHWA,

Home & tribal affairs department

Copy forwarded to.the:- i

1. Principal Secretary (0, the Governor. Khyberfakhlurikhwa. •
2. Principal Secretary',to tiie Chief Mjnisler. Khyber Pakhtunkhwa. , >
3. All Administrative Sacretaries to Government of Khyber Pakhtunkhwa.
4. Registrar. Peshawar High Court, Peshawar.
5. All Commissioners, Knyber Pakhtunkhwa.
6. All Deputy Corhmissibriers. Khyber Pakhtunkhwa/
7. Provincial Police GifficeVs, Khyber Pakhlijrikhvva.
8. All.Heads of AUacheb beparirnehi in.Khyber Pakhtunkhwa.

■ 9. PSd to the Chief SecretarV. Khyber pak’hiunkhwa.
10. Accountant General, khyber Pakhtunkhwa. 
n. Directlbh Informati'ori,,khyber Pakhtunkhwa.
12. The Manger GOverrtmerit Printing & Stalibnery Oepadment. Khyber f=>3khtunkh 

He is requested to publish the.ab'ove Notification in the Extraprdiha:i7. Gazette of 
Khyber Pakhtunkhwa and supply 50 copies (Prinled) of the sam^s to the Honie 
Oepanrheni

wa.

\ y

e'(Pbllce-ll). Section Offic

rf

4yC'
r., ■ j.

W'
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KP at Pesha^ .

/ • k..

r!
.Subject: Aptyllcatjon foT re^lew^bf the levies rules 2021

Pp.t^hprtfnlly

: •/
1. That the applicants are the levies personalis of Malakand Le^es,

/

2.' Thstt the Malakand Levies is established in the year 1895.

3. That the Malakand levy personals are performing th^ regular dhty as 

police since 1973.

4. That in the-year 1962,- LeWeS isle's, were promulgated., in which the 

fetiiement-age -of different taiiks.w^e deterniined, and thte of retirement 

of Subidar Major, Subidar, Naib Subldw wwe determined as 30 years of 

service or 50 years, of age, for Lans' Naik to Hawaldar 25 years of service 

or 50 yeaj-s of age and for constable 18 years of service aiad 50 years of 

age Whichever comes first. fRules anheWrii^K

•1 ;
5, That aft^ the proihulgatioh. of the ’s;^d niles, the mentioned rules w^e 

■ first am^ded In February, 2013. in which the retirement a:ge of different 

ranks, were determined and rescheduled, the retirement age of Subidar 

M^br were changed to 38 yeiirs of s'ervice, or 3 years as Subidar Major or 

60 ye^rs- Of age,, the retireineut age Subidar were changed to 35 years of 

service pr 3 years as SubidM or 57 years of ^e, the retlrment age Naik

0

I

/•
/;

f-

f

;
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i ■:4- ■

;>3.4
. /i * ;

K _ Subldar changed to 32 year$ of s^ee dr 3 ye^s as Naik Subidar or 54<
■I

3,i. , ■ years of age . The retlr^&t agehf Mwsildar were changed to 29^years
i

of s^^ce, 3 yegjs as HaMldElx mid-51 years of age,_That the s^ce of
/

Nalk were changed to 2d yefifs of s^ce, 3 years as Hawaltfc and .43
. ' ‘ ' k ,' ' / ' •' • ' ' * ' • « ^ 't ' * *

years of age. The retirebimf of Las were changed to 23 years of 

s^ice, 3 years as Hawaldar and 45 years of age. The retirem^t age of 

Seopy/constablC' were changed to 2,0 year's of seiHdce, 42 years of age
f*.\ f‘

whichever comes first. (iRuies atta^ed). & , *;

6. That In. December, 2013 the service tenure and retlrment age was 

rescheduled, for 3ubld^ ivlsjof 37 years of-service and 60 years of age. 

Subidar 35 year of service or do years of age,for Naib Subidar 33 years
' .'r •of Service or. 60 year's -of age, for Hawaldar 31 years of service or 60 

yews .of age, for Naik Haw^dSr 29 years of seivlce or 60 years of age, for 

Laa Naik Hawaldar 27 ye^s of service or 00 years of age and for the 

cohstable/seopy 25 years of seivice or 60 years of age which comes 

nrst.fRules aTuieyedb
j;

f .
I

7. In august^ 2016 the service , tenure was once again rescheduled in which 

for the post of Subidar Ms^or 37 years of service, 3 ye^s as Siibjdar 

Major aifd 60 years of agCi For Subidar 35 ye^s of service or 5 years as

Subidar .or 60 years of age; for Naib Subidar 33 years of service or 7 years

"D
i

as Naib Subidar or 60 years of which comes

8. That on 14/07/2020 "die sdiedule of the retirement and service tenure 

was amended as deleted, the' retirraent age was fixed as 60 years, or 25 

years of service t’enure whichever com^s first.feofav anarh'prli E."

r
. V

•^1

I ■

/
i
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n/

;

■

, 9. IHat dh 22/03/202i the ]Biy riilis were lastly tended, In which for the

post of Subidai^.Majdr 37 years of servlGe or 3 years as Subjdar Major dr 

60 years of age, for Subidar 35 year of sexvlcei 5 years as Subidar or 60 

. of.age. for.'Haib Subidar 33 years'of smice or 7 ye^s as Naib Subidar or

t

t
■:

•w

J,
\

60 years of age, for Hawaldar 31 years of service or 3 years iis Hawaldar
;or 51 years of age, for Nallc HaWaldax 29 years of service dr 3 years as 

Nallc. Hawaldar of 48 years of age, for Las Nalk Hawald^ 27 years of ■ 

service or 3 years as Las Hawalfe or 45 years of age, for constable/Seopy 

25 years.of service or 42 years of age.( Rules 4rtacfaedL p

;

lO.That in the•abD^^e mentidh^d i^es of 20,21, the ranks of Hawaldar and 

S-eopY-are changed two steps ddwn.from scale 7’to 5.

Il.That against the different am^dments some levy persoh^s filed writ 

petltidiis before the Hoh^e Peshawar: high cotiit, which were decided. 

fCiOPies attachedL .

12.That In the year 20‘21 sortie of levy personals filed an application to; yoiir 

Hono:^, on that application' the, summery of ten pages were prepared 

which was approved by the- hon’able Chief l^hnister of KP 1 

attachedL'’

1

copy

13.That the final amendments of year 2021 are against the fundamental 

rights of the, applicants, because these amendments are based on 

dlscrimlTtatlon In which the ser^ce tehufe and age.,of retirem^t of 

Ha^dkr^to qopstable reduced, while the s^ce tenure and age of 

retlrment of b.their ranks w^e enhanced.

}

t

i \:
e •' ■■■/
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237 leVy14.Those from the implemmatiph of iainehdments of 202i, 

person^ of IpTVer ranks aie gbiog to be retired.
r

■ 15.That for the* f?nk pf constable; die of rticrultaient IS; inininnSm .18 . 

years and the age pf redmheht is 42 y^s, so it Is not possible that

someone will sferve for 25 yeira,*
*;;: :? *

iS.That levy p.ersoh^s the couktry as other forceske

dealt like other, forces/polick ^d their service structure be stiiedule 

once for alL .

f.
i

;»•
17.Tliat the: amendments of 2021 - are against the natipral justice and

*
t /fundamental of the applicant are involvecL.

Petlttbaer*?: .

1. HCs^Xffn Regi Nb:4224'
«

•j

f; , ’

, Z.. HC.Umar iLeimikri Reg fi6.4282'

3. Naik Hawalitor Mi^gBgn^^^pPReg.No. 4356

*cg.No.4359

/ ;

4. Nalk Hawaldar Shamsul I

* '■r
A

i

5. HaW33tISiLMuJba^£d:;^ea ••y" ■{.eg. No. 4377
r-a

6. Las Ha\yaldar Zafar Ali Bacha Reg. Ncf. 4415 ,

ba^ 29.03.2021
o,. ■

i\

/I 'V.
>

}

i;

1
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01‘1'ICG Op 1 HPi OC MAt AKAMDI 
UOMMAHDAtn MALAKAlin Li:VJGn

/
no. (LC
DATED WAtAKANDTME-9A/3 /2021 
Phono: 0932-462080 Pax: OD:/2-4D2tori

I" nl W(ili(ii:iillau No yOlPokt!*tt]mD/WKD/Uv)'i:)/Ml5c/20ao
r.o.vliir HuUm m\ |.U:hntKiIo III Oa!«(J 22-03.-?.n21. ny Gcvcrnmer.l

of KflylKH I iiHiiUiiiMnvji |‘kuiit) A Thhii! AHalrri 0cp4^nln<^m, Pcihyvmi, lhej{ol!f)'//trifl
ijri>)vA 1)1 Mftbkiinh l-QVi«u. NVho hiiva nUnady compiclod Ihcj t^rvico/agc

‘".).nn:.| i.MCh tilnnilN tnlliod (ratn 'Jutvlctj vAUi qflrjcl Irom 22-0*i-?.021 (AM'| 
v.nh lij'l pcrr.ujuiriy hnnu|,|r,

>u luiii'ii

ou nut triiwnni nonslcn ruici:*

U-fA. NnnufNcifhnonlcil 
No A

j Dptvjyrintiun 
• 'j -IML :;n|vny '

^ j •'Ti i 7 Iiliiptiy

; •^r>lf) 5wi)Oy

•! i l(/linpOy

0 ,452^Soj>Oy

Roilrcmcnl ncason

i n/l( i-ioliirutn 

SqltJ AIjiki 

rijiitlat All 

f^ohd 

KUllan I:lalcr 

Kiri Jin Ali 

Junnjfi /^hfnad

Completion ol thq renutsiio ^.2'Ye:iis iQe't 
, Comoielton of ir.cTeour.iif; ■;2-yo3f:i aqe 

Cotnplftijon ol the foouiolr; ■^t2-Yeaf& 

Compiclion cl the requieiie -'.Z-Ycgis age 

Ccmpienon of ih*G fequi'iile ^^Yeari agi* 

Comp-lclHjn of ,ihe feqdsile 42-Yearc age 

Compiction ol ihe leqyisile ^MearG age 

Camplctton of the requJsile ^Z'YeatG age 

Complfi.iioo of the requisite 42-Years age

Compfeiion of the reguisdc 42-Yeari age 

Compietion of tKe requilttc 42-Years age

}\V.'l
t

• /( f

/

G 452G Sepoy

7. 4527 Gopoy

V 8. 4528 Sepoy Hnzrril Iqbal
L 4529 Sepoy9. I'IjjJi Rnhman

4531 Sepoy10 Wnhid Sfinh

4532 Sepoy GordarGhanin.
4533 Sopoy ' AmiatJ All12. Gom^rfelibn of Uie feqtilsilc.42^Yc3r9age

4534 Sepoy AVhlar Khan Complelion of Ihe requisite 42-Yeaf5 age13-\
4535 Sepoy- IKof Hussain Completion of the requisite 42-Year5 age14.

Shah Hussain CompieUon of Ihe requisite 42-Ye3rs age4536 Sopoy.ZJi
! ' .CompfeUon oMhe reqdstfe 42TYe3rs ageZoklr Ud DFn4538 Sepoy16.

C(^pfelion'of the reqiii^te 42-years fifle4539 Sepoy. NiazAli17.
1 -

Compiefioniof the requiMie42-Yeafs,ageFazal HussainIB, 4540 Sepoy
CompCefionof the requisKe 42-Yfiar5 ageAKhlarMunalr4541 Sepoy19.
CempteUon of the requisite 42-YeafS age

Cofnptebon of the requisite 42-Yfiafs age

Completion of the requisite 42-Ye3r5 age

KhalidKtian20. 4542 Sepoy

Mohd Ihsan4543 Sepoy21.

Lotlf Khon4559 Sepoy22.
Comp'etiofl of the requisite 42-Years ageShohf) Khallq4560 Sepoy23.

'i:
I /4■ r
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\ ' Compi^on of (h« r4s^ut^« dgQ '
CortipMofi of iftft feoutM <i'Vo6r% a9« ■■

fc I ^ % .

Coitiptetion ol Itie neQutstfa 42W«an.
• ••;■•>■ _____ ............... 7..

Comptatort of Ihe reousif* .w j

5104 Sepoy Omef Rehman61.
/
/■

i;5105 Sepoy Ra2jq Khan62. I
• « V

51.06 Sepoy Nasim Ultah63. L

>
5109 Sepoy Amjad M64. __

1Compiatioh of the reoutaCc 
ConipIaVion.of tha reouarto 42-Ym/i

Gom|dal'ian of lha raqiifSKa 42-Ye^ 070 ! 

CompteUqn ofme requmiUJ 4a-Yai»r» og» , 

Gamptetion of the rcquittrto 42-YoJf» 070 , 
Comptolion of the requarto ^a-Vear? oje r
Complolfon oMhc’feqLnciTo 42.Ycaf?i 07? •

Complotion of (he fcquiwto 42.Ycaf» ago j

Conipictton of tho fequisilo ^2*Ycaf^ aO* ;

I Comptetion of tho requ«srte d2-Ycaro ng^ [

' “Conipieivon oTlfw requi5<io 42-Y»j3»5 ago ■
■ Complelton of the requtsue ^i-Yoaro ago ■ 

Complehon of ih^requisita 42*Year».ago ;

' Completto'rrof the requisite 42*Yeaf5 age j 

' Conipictton of the requisite 43*ycar5 age \ 
~ Completion .of the requisite 42'Year% age |

Amir Hatam5202 Sepoy65.

Saeed.Ullah Khan. SASB Sepoy66.:
!5
IIhsan Ullaih •5259 Sepoy67.

Mohd-Hussain5260Sepioy68.
Nauaherawan ; .5326 Sepoy;. 69.
Savvar Khan...5396 Sepoy70.
Initiaz Alam5434 Sepoy•71.' I

Mohd Humayan5461 Sepoy72.
Noor Muhammad73. 5480 Sepoy
Sarfarar. Khan74. .5603 Sepoy

5505 Sepoy. | Noor.Khasatd 
6a74.Sepoy Asghar^i

75;

7.8.*;
Fazat Mehmopd

MohdFarooci . .
5897 Sepoy, 1 :77.
6926 Sepoy'75.

!Sarta) Mohd

MoHd Zeb.
6927 Sepoy.79. f

6302 Sepoy

✓ i
»
i

DC MALAKAND/COMMANDANT 
MALAIOVNP LEVIES MALAKAND !

y;93§7r_5?_/LCNQ i
/ . . Copy with ^onvardj^d to lhe>
!i. Commissioner, ..Malakand DMsten at'^Siklu* Sharif, Swat for Information.

•pJeVse.,
.2. Section Offtear (PoUce-ll), Home & TA*# Oepertment Khybor PakhtunXhwa 
, . Peshawar for fnfonnaUon with reference to NoUfjeation referred .above 
% Cmct Accbunl'Offlcer,.Malalcand.

\^.Subedv Major M^kM'Levtes.
{yp. Ofnaal Coheotned.

For triformatlon & necessary action.
.-.v-r.
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so (policel 1 )HD/1-3/FEDI^L Levies/2021.

^7 A
C**

; ;
amended Service Levy Rules2021 Shedule 111 Dated 21-10-2021.
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r '
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~l/[,|■//y■ilX\)^ lL^\ybCj.'jJi/uy./y!

} -s6(police11 )HD/MKD'/LEiES/MIS(p/2020 J:

ci/-‘>UXL>c^<ilAmended Service Rules 2021

:-£.iLVy'i._jci

Shedulel 11 Dated 22-03-2021 .
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PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL b^ARTMEN^

W.P.No.36f-Kl/2b21 withLR,
CM Nos. i OSsSo^liA 1183/i022.

:

i

I

5

, A ■:

Date of hearing — 29.11.2022.
Barrister Dr.Adnan for pelitiohers.
Mr.Saqlb Raza, AA.G for the respondents.i •

I sssssssssa

iI I

S M ATTIQUE SHAH. J;- Through this h
single Judgment, we shall also decide the ;

;
I

connected writ petitjbns bearing Nos.337-
!

M/2d21, AO^wioii; 503-M/2021, 514- 

MaOZi. 5i8-M^021, 450rM/2021. 601-

:
i ■

• ;
;

- ; I
M/2021, 681- M/2021/632- M/2021. 919- 

M/2021, 968- M/2021. 980-M/2021, 1221- 

M/2021. 12Z2-M/Z021. 1252iM/2021. 2210- 

P/2021, 2913-P/2021, 5092rP/2021, 5^23- 

P/2021, and 5424-P/2021 as adjudication

i-
!i.!

hi\ I

;
; I

i=:

of a common question’ of law and fact is 

involved In ail the petitions whereiri the 

petiUoners have bhdiileriged the viiBs of 

nqtlflration No. SO^ (Pblice-ll) HD/ 

MKD/Levies/MiscG020 dated 22.03.2021 

whereby on the basis of impugned office 

order bearing No.128/DC/CSL dated

I !

f: •

■ I :

i V.,:
:

.! j

yfsli''- •.>7^-

P^sfiaW# ffjj^ourt
! ;

:

:
r .
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)
20.04.2021, they have been rellred from

service v.iih further, prayer that they be 

reinstated Into service from the date of their

retirement l.e. 20i:(rt.2O21 with ail back

benefits, in aitemiative, they have prayed 

respondents be directed to treat

I

ii
r

I; I
;

>;
;
Ii

i;I
1

that the

them at par with Erstwhile Federal Levies of 

Federally Administrated Tribal Area (FATA) 

arid: absorb them in police and; grant them

t i:I

1

;

fiili pensloriary benefits.

2. Likewise in vy;P.N6s.333-M^02f,

33d-M/2021, 338-M/2021,

f

i
334‘M/2021 

345-M/2d2i ld2d-M/2021. 1035-M/2021, 

1187-M/202i, i206-M/2021. 1207-^^021, 

34-M/2022, 212-^02 and 993rP/2622 the 

petitioners have made tfie foildwing praybr:

. fI . - V

I

;r
I

I

I:
acceptende of this wnf 

petiiioit. the Itnpugneif Notlhcadon
so (Poiice^i) HD/ Mko/Levle^ 

M/sc^oid /s apa/nsf law end the 
fundamehki rlgli^ gitarantr^ by 

Conailbitibn of Islamic 
Republic a P^k^n, 1573, may 

be d^iamb Hlegf void ab Inldo 

and of no leial effects on die
• J * •

rights of die pedpone^/'

••On;;

the

I

I

I
-f.

- ■ EXiPvlflSt^ .Peshawar l«^h CourtI

i I !

:
Scanned with CaniSc'anner
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SImilarlyv Iri CGC Nos.38-f\)l/2d21 in 

W.P.No,367~M/2021 and COC No.436- 

P/2022 in W.kNo.133^P/3022 petitioners 

of contempt of court

L

!
Ii: -; ;
I seek initiation 

proceedings against the respon^®^'^®
I

I vioiating the order ,of this court dated 

2t04.2021 .passed hiKW.P.No.367rM/2b21. 

3. Brief farts'of ttw case(s) are that the 

ap^inted In the "Swat

I

petitioners were 

Levies Force" as’Sepp^ etc. and presently;
1

terms and condltidhs; of th^elr services are 

regulated by "kbvincially Adrriinistrated 

^ Tribal Areas Levies Fb^ Regulation 2012" 

. whereunder besides' PATA Levies Pb/ce

;
j

:

Rules, 2012, PATA Levies Forve Service

also framed;
t

(Amended) Rules 2013 were 

Rule 17 of the Ahierided Rules 2013, deals 

vrith the retirertient .of personnel of the 

force, which was airierided vide notification 

dated 12.12.i6l3 in thp manner that "A// 

the personnel shell retire as per 

Sc/iediz/e-/// and rid extension In service 

beyond retirement Shall be granted". 

14.07.2020, vicle Notification N6.SO

I

On

I

;

Peshawar
\■ vr-.I Court
»

;

I Scanned with CamScanner
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¥ ■
;

(Pbllc©-MjHD/i-3> rule 17 was furthor 

arhonded by doteting schodule-iV as Ail 

uniformed fdnii^ shall rdVn fh>fn se/v/cb 

on attalrilhg 'ihe nfe of iuperannt/atfon 

/.o. Sixty (60} yea'qi or they may opf for 

retirement afte^ completion of fiventy- 

five

i

I '

(25) years regular service". 

Thereafler once again through certain

rnodificatlbns rttle, 17 was amended by

giving life to the deleted, schedule-III of the

rules 2013 as undeR-

"Retlrement; All levy personnel 

shall reUre ais per Schedufe^lll 

and no ejrtenston In service 
after reifrement shall 

grantedi"

4. Being aggrieved frorri the ibid 

amendment, the petitioners have filed the

f

I

be
;

I

/

instant petitions.

Pursuant to the directions Of this 

court resporidehts' have filed their pafawise 

comments, wherein issuance of the desired 

writs has been opposed.

6. Learned counsel representing the 

petitioners vehemehtly argued that the

6.

I

i

j
'rr~7~^!

•T.'i

i‘'l

Peshawar
(

I
s

■Scanned with CamScaimer
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;

Impugned NoUftcatibh Is arbitrary, perverse, 

Illegal, issued without layrful authority and 

mala fide

r

Intention Jiist to deprive the 

petitioners of their vfested rights accrued In 

their favour h'ence violative of iheir

under the

;;
i
:•
;

fundamental righte guaranteed 

Constitution and thus not sustainable in the 

eye of law. That thpugh the Irnpugned

Ndtlfidatlon was issufed under the regulation 

However, after the 25”- Constitutional
I

2012.
amendment, the said- fegiilaUon does not

;

;
therefore, the impugnedI !hold field,

;Notification is liable to*be set aside.

worthy
I

AAGConversely, 

representing the resppndents opposed the

advanced by ieamed cburisel

7. :

arguments so 

representing the petrtipners at the bar While

arguing that after the

s
I / ' I

25“' americiment the

thepassedAssembly

continuatiori of 'law Act No.111 of 2019

I Provinciali
I

through which the laws Applicable to

erstwhile PATA were alloviied to continue

•Provincial Administered Tdbal

I

: P

including
Areas Levies Force ReguiaUon, 2012’ and;

I,

/

i
:

u

Peshawar Htgl ^Cqurt

'• V
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therefore, the Impughed Notiflcaiibn Wafl 

Issued per law'whlch does not require any 

Interference by this court Iri its writ 

jurisdiction under Article 199 of the 

Constitution. Further, pelltlbners are Civil 

Servants, arid; rriatier in question revolves 

around the terms and conditions of their
(

service which is the exclusive dorhain of

such theService Tribunal as 

jurisdiction of this rourt is barred given the 

explicit provisidri of Article 212 of the

thet

Constitution.

Heafd. Record i^erused.

9, Before discussing nierili^ of thei case 

deem it appropriate, to discuss the 

^ background of die, matter in hand to 

properly corriprerieVd the Issue irivolved 

therein. It Is worth mentioning that earlier 

the serviced of the Levies Force were dealt 

with under thd Fidntler Irregular Corps 

(FIC) roles. 1962 which was substituted by

8.;
:

we

the ‘Provlhcial Administer'd tribal Anas

Levies Force Regulation, 20t2'(fegliiatlon) 

and under the said fegulatioh '’FATA Levies

mm
Peshawar RTgn

'i <

Court ■■tXi 
"iiif ■

, -y

Scanned with CamScanner
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:

fiorce (ser^c^j Sulosi 2012’ were framed
;

for Provincia! Levies F^rce. While separate 

service rules Were also frarhed (Hereunder

i t

1

;
for PATA f^demi Levies force perfomiing 

duties In 'PATA’ khdlWn as ^PATA f=ederal 

Levies Forte Servi^. (Arpended) Rules

r

;

j

2013. Rule 17 bf the Ibid Kiles deals with 

the retiremeni of the Levies pereorinel 

/ which was arhende^ from tlriie to time. 

However, pedtioners haVe become 

aggrieved from the impugned Notification 

vide which :the petitioners* retirement age 

altered whlcH is challenged by them 

through instant petitions.

10. The main intention of the 

petitiohers is th^ after 25*^ amendmeril the 

regulation has lost its efficacy and sanctity 

and has become r^undaht therefore, the 

impugned amendrfient under the said 

regulation is illegal being void ab initio. It is

worth mentioning that after the 25“*
■! .- i'

amendment in 2018, both ^ATA & PATA 

were merged iri' Ih'ie province bf Khyber 

Pakhtunkhvira and Federal Levies Force

;
:

]

was

I

1

!I

AtTESJ»
^ EX^I^lNPR , 
Peshawar High Court

I

I

I

' JS • ■ • ’ .
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( woi1<ing in FATA was, .’merged into the

regular polf^; of the pro\rfride. Albeit, In;
j

Mdlakand Division, L'eyifds Ab/ce is still

regulated'by ‘FATA Federal tevids Force 

SerUce (Amended} Rules 2013 in of

the Khyber Pakhtunkhwa Act No 1il cif 

2019 through which the laws prevalent In 

erstwhile FATA at the tlnie of 25*^ 

amendment were allowed to continue

including regujatioh 2j3l2 which still holds 

the field and as such the same is a valid 

ipierefore. impugned 

Notification was Issued by the respondents 

with lawful aiithdHty.

11. Moving toward the status of the 

petitioners It Is wolrth mentioning that earlier 

this court while deciding W.F No 525- 

M/2016 {Ikramullah’s case) determined the 

status of personnel of the Provincial Levies 

Force as thait of civil servants In the

Instrument.
:
i

i

;

i

following terms:-

'19. The Pivvihciai Levies Fdrce 

(“Force**) was igraiited statutory
khyber

Paf<htuhkhwa^ Regulation No.i of

1 -
through.cover.

;

::
i i ;I ;

f

:
Scanned with CamScanner
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I

-u2p:t4 ck^uiatiq'n"). Paragraph 

No.3 of the Regulation envisages;
t

for consptutioh and establishment 

of the Fpnk nhd its functions. For 

ease refemnpe pamgraph Nos. 3 

and 4 of the Regulation are 

rBprx>dUced as under- 
“3. Power to constitute and

i

I

VI-maintain ty the Force and Its 
functions.— (1) Government may 

constitute and, maintain a Force for 
perfOnhthg thh foltpwlhg functions, 
namely:

.(a) ensuring security of mads in FATA:
(b) ensuring security and manning of 

piquet;
(c) guarding Goyrimment institutions 

and Instailatloris;
(d) ensuring secu/iy of Jails and 

arrested criminals:
(e) generally maintaining law arid order

/

!
!

i

.sX ’

pmvidmg .mobile biscorf to VIPs;

(f) anti-smuggllhg activihes especially 
tirriber smuggling;

(g) destruction of lllidt crops;

(h) serving of summons or procedures;
(!) raid and ambus/?; and

0 such other fitncdons as Government 

may, by notification in the dmciai 
Gazette, require the Force to 
perform.
(2) in dlscha^e ofthelrfundtidns,
officers arid staff •of the For^ shall

;
f

I

'ii
i 'Vi

Peshawar HI lourt
if
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fir . e

1

1 be guided In accordance with this 
RegtJiaiioh and the rufes.
(3) The head of the Force shall 
be Commandant In his respective 

Junsdicthn.
(4) ..
Hbm&:ahdT(iiyaiAmrsD9pMment

shall be the corhpeteht authority of

i

r

Sedmiary to Go^hammept,

j

the Force.
(5) The Poke shall cdhsisi of 

such ranfm arid number of officers 

and members arid shall be 

^constituted' in such manner as may 
be pmscnfi^ by rules,
(6) The officers arid mem6ara of 
the Force sfiali recede such pay, 

pension, alibwahces arid other 
remunerations arid shall enjoy such 

leave and otter pnw/eges as may be

:
I

:

i

;
;

prescribed by rriies:
(7) The officers arid rrierribers of 
the Force shall v^ar such urilfdrrri as 

may be prescribed hy rules or 

Instructions.
(8) The admlrifstrathn of the 

Force shall vest in the Corrimandarit

)
I ;
;

in his jurisdiction who shall 
administer it In accordance with the 

provisions of this Regdlation, rules 

and instructions.
(9) The Gbmmandan^ shall

;

i

exercise his powers end perform his 

functioris
i

under the general 
supervision ariij directions hf

!■

Government

i
■f

i

I

Mm f1

I.
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;
4. Pinriri duties of

offleefa inti Otenibers 
Form.-^ oWtxr brmemberof the 

Force shail-
(a) take ef^clktiie^ilbr ensuring 

■ secuhiy bf eairinbd jbrisdicil6n ’arid 

for sai^ueiding egdinst acts of
iv ..unlawful Interference:

■ (b) prevent unauth6r0d /perUoris end
vehicles fMfti dpr^ss to the {eiritorial 

jurisdiction;
(c) take , effective, 

preveriting 
car borr^bs, letter hom,bs. dangerous

flWa cSriage of arms and 
ammuhliidU into (lie restricteU area;

(d) use such arms arid arnmunitidn and 
equipment as rtiay be. authorized by

Commandarii or ah officer

/

measures fdr 
sabdt^e; placement of

I
'if-ertide

the
authorized by him;

(e) search and ahest vidthout Arrant 

who he suspects of 

dr aUerhptlng to
any person 
endangering 
endanger or haying eridangered the

I
safety of an installation and may use 
such force as may be necessary In 

the discharge of his aforesaid duties;

and
(f) perform such other legal functions as 

the competent authority may require 

him to perforrh*:

20. The close jjeajsal of the 

Regulation would clearly show 

that the Force is Deceiving its 

salary from the Provincial/

atteI lEDI

I.■<
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Exchequer ahd performs the 
policing sehrice Iri the erstwhile 

FATA.
Having said'#>6 WdOld21.

nowrefertolhe'^cfelfesuea®'^
whether the employe,es of ihe 

Force rah be terfrihb' as a d«t 
servant and as Sdch they rahhbt 
rinaintalb a coKitiiutjohal petition' 

Before this cbtjri for ehforcerhent 
of the terms & conditions of tKeir

;

f

:

service.
'civiif. ■ connotation22. The 

servant' Is defined and explained 

to the Province of;
In respect 
Khyber PakhtuhithWa, in the Ciyil 
Servants Act. 1973 ("Act 1973^- 

r^eference. we Would

f

[

For ease 
refer to Sectldii 2 (b) ,of'Act, 197^i

i

;
which reads as uriddr-;
•Z Def}niti6ns.~(i} In this act.

cdnfexf. othen^se

i

unless
requires the /fa//bw//iff e^press/ohs

the

shall have the meanfrips hereby 

respectively assigned to them, that Is■,

to say-
(ej .... ........... .
(bj ’cMI serydrir means a persdriMo is 

a member of a (^/l se^ce of the
,1

Provincel. dr who holds a cMl post in 
connection W/th the affairs of the
Province, but does hot Include^

I

;
&-■ .V

«TtES
",

! ■

Peshai^ar Higj^burt
;

-■
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;

(i) apersohvi^olsohdQputBtlontotho
P/bvfnse^/n tfis Fot^oraffon or an/

other P^Sfinbe ctt-other authority:

(If) a person who is ernployed on 
work chsrged basis.

;
i

confracf, or on 
or who is paid ftorh con(/n^nc/os, or 

Vof#cer" or

/

who is a(Hi) a person :
cfeffnad in the^wy/iffhan" as 

Factodei AS, 19:^ (Act XXV of 
Workman’s

■

or the
■ Compen'sBtlc'h M. 1923 (Act VIII of

I 1934). ,

1923)”.
The pemMi of th6 definition 

would show that a member of a
23.

civil sefvice of th^d Province or 
civil post in1

holds a 
connection with the affairs of the 

is‘ civil servant. All

who 1

Province 
Pakistan Services are ex*plained' 

ln‘ Article 263 of tfie Gonstitutioh,

;

■;

which reads ias under:-
• i

-25a
(1)...;

■ (■

:
;
:

irservfce of Paldstan” nwans any 

service, post or office m connection 

with the affairs of the Federation or 

of a Province, end Includes an Ail- 
Pakistan^ Service, service in the 

A/ined Phr^s and any other service

declared to be a service of Pakistan>
i. 1 ■ ^ » • . . ' ‘ ■

by or under Act of [Majlls-e-Shoora

■

: ■

iD
_ ^ ™ER
♦■^eshawar Hinh rtnurf
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(Pariiam^nt)} or of a Provinciaf 

Assembly, but does not Include 

as Spea/rar, Deputy 
ehrifea ' tiepufy

service
/ Speaker,

Chairmk PAme li/^nisteh federal 
Miniher pV Stefe, ; Cft/ef 

fi/ilnlster.
Minister,

Minister, 
[Attomey-Geh^ralJ, .

Provirli^ai
I[Adi^cate-

■GenemtjJ Secwtary] &
fCha/m&^ ohmi/T&ervbf « Lf 
Commis^oii. Cftitoteb or MniHer

Coundl of f'^amlc Ideology, 
Special Assistant to the Prime 
Minister, to m Prirne^
Minister, sA^al i^stM ^ aChief 
Minister. Ar^^r iord Chief Miniver]

of the

or member of j Hbuse or o
PrvvlnbiBt Assonibiy,

Whereks ^icle
Consmutibfi'ehiisiges^th'al:-
■240. 506)00^(0 kik ciins«ui/bn, fe 
appolrilments to md (ho idndiiidns
ofseJ^cedf^pht^in'lfto^^

240 0/ the

^all Se^detemined -of Pakistan

(e)
(b) In the CBSO of the:seMces of

Province end posts in corinectlon 
with the affairs of a Province, by or 
under Act of the Provincial

Assembly.

a ■

In this Article, “All-Explanation.- 
Pakistan Service" means a service 

to the Federation and thecommon
Provinces, wftfc/i was, in existence 
immediately before toe .comnjenc/ng

DmjB
R

^eshawar Couit.
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day or ivhic/i maytiB created by Act 
of [MaJlisrO-Shoora (Pariihment)r.

24. tfe P\m^ -pefformihg In 

•connexion with the affairs of
!■ ,1.-/

Federation or for present matter 
Provinbe" was elaborately 

. explained in ,:tHe' rase 
Salahuddin l ehd^ ^ 2 btfiers VS,

p^nf/er Sugair MUts A DisHHery 

I Tfykht Bhal and 10 othos 
(PLD 197S Supremei Court 244). 

In the said judgment, the Apex

’of

Court has held:
"Now, what Is meant by the phrase 
"performing, functions in connection 

with the affairs of the Federation
It Is clear that the

ora

Province", 
reference is to governmental or State

V

functions, Involving, In one from-or > 
another, ah [ ehurnent of exercise of

- public powhr. ii\e ^uri^ons may be 

traditionei functions of the
State. Involving the maintenance of

and order and other regulatory 
activities: or they may comprise

■u

the

law

functions pertaining tp economic
welfare,socialdevelopmerit. 

education, public utility service and 

other State enterprises of an
Industrial or commercial nature. 
Ordinarily, these functions would be 
perhrmed by persons or agencies 
directly appointed, controlled and 
rmarKed by the State, I.e., by the

D
j

-m. . •#««« •. e •<*
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Foderal Government or a Provincial 
Government'.
>25. Admittedly, as evident from 

the bare reading of paragraph-3 & 
4 of the R^ulailon; the present 

petitioners are perfonning policing 

service in the erst^ile tribal area,

however, 
conditions are being regulating 

. through Regulation No.1 of 2014 

and after the omission of Article 

247 from the Constitution; through 

rovincial statute i.e, the Khyber 
Continuation of Laws in the
Erstwhile Provincially Administered

Tribal Areas Act, 201,8 (Khyber 
Pakhtunkhwa Act No. 1(1 of 2019),

/
v'J

!
andtheir terms

•a p

the operation of Regulation No.l.bf 
2014 was ^ritiriued. Thus, the
essential criieriff fcr bang a dvil :
sbrvanl fe te tl® pSreon Holding
the post must perform his functioHs 

in connection with thd affsirs of 
Fed<sration/Prpvince and the terms 

andrcondilions of his service 

should be determined by or under^- 

the . Act of Pariiament/Provinciai- 

Assembly. The Apex Court in the 

case of Federation of Pakistan 

throuah Secretary. Ministry of ‘
• '-rr,

Interior {Interior DMsIoni.
Islamabad and 2 others vs. RO-

K

.. A

EDATT, -

Peshawar High Court
‘ ••

f

Scanned with CamScanner



:17'
t /

i

!
i
i

177 Muhammad NazlE
(199B SCMR lOBl)^ while dealing 

with Se csfeo df'ah.employee of 

Pakistan Rangers has observed

i

that:
•'7..,.Pervsal of these rvfes cfearty 
shows that they are afl embracing, 
and thorafote, under the emendmehi 

ofsecftori 1 of the‘hkistan Ran^rs 

Ordinance, ffie^ rdles wouid pwvBit 

over m Rutes of 1973. The Pakistan 
Rangers Ondinehce was promul^Bied 

to constitute a force catled the 
Pakistan Rangers for the^ protection of 

maintenance ^of order in the

■ '/

and
border areas: S/nce'WA/i regard to the 
status of the membersdf the force the 
Pakistan Rartgars Ordinance is silent, 
therefore, it cari^ safety said that

the employees of the Pakistan 
Ranged will he cteerherj to be ch^7 
servants as they am performing 
duties in conriection affairs of the

■

Federation and hence: under the 

Tnbunais Act. 1973. anService
appee! by a rmrnber of die Pakistan

: t
Rangers regarding a matter relating

to terms and conditions of his service

is competent .before die Federal 

Service Tribunal.

26. Simjlariy. In the case of"

FrontierCommandant
KhvberConstabulary.

P'akhtunkhwa. Peshawar . -End
. *r4-

T.

a.-;

"^•1

k, > '

Peshawar High Gduijt
S,

1
.‘c’
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i

others ^ vs. ^GuL Ra'alb. Khan and
. I

others. (2018 SCMR 903), the 

Hon’ble' Gouh has elaborately 
examined service structure of ihe

:

i

of Frontieremployees 
Constabulary, WHicIi is established ;;/

under Froiitief dbnstabulary Act
Rele\^ht1'9i5.(Act-xiii) ; of

paragraphs Of the said judgrnent 

reprociuced as'under-

. !

• •:
are

forbroad tests"6. Three
.establishing the status and chamcter 
of a .civil sofvant emerge from the 
Constitutional mandate.pf the afore­

going Articles. Firstly, under Artlcte 
Constitution,240(a) of 

apfxiintments to and the terms and 
ditions of. Sen/ice ofthe pempns in 

[ of are be

determ^ed by or under Act of 

Parilament S^ndty, hy virtue of 

260 of the ■ Constitution,

the

■cop
the

Article
‘service of PaRiMn: meahs any

service, post or 6f6ce in connection 

with the affairs of the Federation.

Thirdly, under Article 212(1) (a) of the 
Constitution..the exclush^ jurisdiction 

to adjudicate disputes relating to the 

terms and conditions of persons, who 

are in the sewfce of Paldstan vests in 
an Administrative Tribunal, namely, 

the Federal Seivhe Tribunal. These

:■

:
tests are mentioned in the. 
Muhammad filuiieeh^s-Salam case

%■

attII;®r.-
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Ib/d (at pp. eie^ei? of the law report;.
i!The definihoh of the term 'cMI 

sehrPntr In vie Ad adopts the 

CdrisiitdthhBl diteria given In Article 

260 noii^ abo^ to reiterate M 
f?eison who. Inter a/la. holds ^ cMI 
pdk Vri'd^h^h with ilm hffails of

the F^ramh- Ihdudlng any such
pod cbhh&cted'v^ dhfdjhh; t6 t>e 

cMi ^r^ant The lar^r Bench has in 
this fespect ia'l^h the Idgical step to 
intofpo^te (he wqulrements under 
Ariicie 240 (a) apd 260 of the 
C^dmoh as ihh dehmonat criteria 
of the term ‘ttvil servanT (at p. 662 of 

thetawfvport).
7. Having noticed the qualifying 

civil servant under the

il
I

8

/
a

criteria of a
law.Xl^l^Ppi^PriBlonowpoxarnine

the factual matrix -of the present 
edhtwvefsy. The PC «,as estabmud- 
by ihe i^f^, eohsIpbulaiyAci. (Act- 

Xiii) of 191S rconptsbutary Actl-
Section 3 of the Cdnstabulery Act 
empowe'ri the Fedamri Government to 
malritaln 'the FC: as a fume for the
batter pmiecihri and Bprninlsmon of

Ihd extemdl fmriBers of Pakistan

mlhln tha ilmita of dr adjoining North- 
West Frontlm or any part meteor. 
Section 3-A of the Constebuiary Act 
aumorises the Federal Government to 
employ me FC outside me limits of or 
adjoining the North-West Fmntlar 
Pmvince In omer parts of Pakistan for

5^ -Sv.j
“ * * -- £ _____

P.eshawau:4ijgl:i’'CQurt
f-H
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fh9 hotter prc^^^oh ehd 

administrathn at ffioae p^s. Se>c^ 

5(1) of tho Ari W voks fh9 

Go\'ffmmi*nt po^r% &pix^ 

thv Commondant enp 'oltf&f 
fnduding the . Consfapuie^

Officers or /instant Const^tafy 

Omcoiz of the foroo 'in one or

/

districts, ^dctk^ ^ deiegates to

Oiytdci. Commandant and 
Constabuiary Officer the pd^r to 

appoint Kuhordlnhfo offic^ ^
prescfibad 6y Rules made 

Th9 federal
manner

the Actunder
Goverhrrient exercl^ fta power 
conferred by Socdon 21 of the
Constabuiary Act id frame, the fmfP

1958

.•r

Rules,Constabulary 
rConstabulary Rulesl, in order to

remrs arid c^K^hns of 

of the of^fi-and hw in the
provide. thCf 

service

FC.
B. it Mi ^ observed that the 

of terfr^ ir^ cdrid^s ofmatter
service of the rv^ortdent-^r^jJoyees 

of the FC: dre in the ^ P^ce

regulated by the Coastabuiary Act 
and elaborated pursi^t. ihereb} by 

the FC Rule,s. The provishns made 

by the Constabulary Rules are in 

furttisrance of and ki exer^se of the 

power conferred.by ffw 

Acf. Tfteiefore, the ^ms and 

cbnaWrons seivhe . of ^
emphyees ^ the FC a^ prescrki^

i. < 'ii

'.. . .•r*^ I- ]{.>} :____

; . ■ '
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In the Act and the Rules. The test laid 

down In Aftictd '246(a} of the 

Constitution ■requires that the 

appointment to and the terms end
conditions of service of posts In

' i
/ connection, ydili ..the affairs of the 

Federation srld of a aerwce of 
Pakistan shall be determined iby or
under ah Act or Parliameni. The
express/on ‘by or uhderf in Arbcle 

240(a) of the Qonstituthn authorizes 

the terms and mhdiUons of serince of 
civil servant to be provided both by 

statute Or by statiitory (v/as. The 

pro^slori made In (ha. Constabulary 
Act and the ^hsiabulafy Rules.

■

a

I

therefbrei satl^ the Article 240(a) 
test. The judgnient in the Muhamrhad

case ibid^iibeerh-asSatam 
endorses this point of view:^
‘86:... The terms ami conditions of
service of thos^ erhployeef, however,

required to be specified under 
Arifcie 240 Of &}e bdn^0r\ by or
are

under Act of thq ParliUmht Thus, the

conclusion would be that bfiiy those
who are In the ser^ce ofpersons,

Pakistarr, as dikuss^ hereinabove.
end If their temis and cohditiohs are

governed either by a statute or 
statutory niles, In terms of Article 240 

of the Constitution, can seek remedy 

before the Service Tribunals..'^
.f27. Similarly, this Court In the 

case of Gtf/I Miih/r vs TTm

1-(

?- ' »*r*

wm»
lt

i-
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Qoyemment of Paktstoh through
SocretBrv. MIhtsirv-of States and
Frontier ffga/onk .^(SAf^ON).

Islamabad and others (2019 PLC 

(C.S) 645;, on the basis of iaw laid 

down by the Apex Court in
..FrontierCommandant

KhvberConstabulary’ ■
t * • • ^

Pakhtunkhi^y Peshawar's casQ
(2018 SCMR 903), while dealing 
with me case* ot FecJe'ral Levies , 
Force, which was esta^shed 
through FedJl^l Levies Force 

Regulation, 2012: hd^ng the sarhe 

service for . Itsofstructure
employees/force as provided In 

Rpgulatiori No. i of 2014,has held 

that employees of the Federal
Levies Force whose terms and
conditions of service are governed 

Levlds Forceunder Federal 
Regulation, 2012 are' civil servants. 

Keeping In view the above, the .
Force established under Regulation 

No. 1 of 2014 qualifies the criteria 

of being ciyil servant in view of its 

composition, furictlons and duties 

V as per law laid down by the Apex 

Court in the cases of Federation of 

Pakistan through Secretary.
f

Ministry of Interior (Interior/
DMsIonK Islamabad and 2 of/iopc

•j. ^V

ATTE
XX A n

^ f
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^Sx-^QJIL.£3^tSEJ!Misih!Bs^
Nazir - msi SfGMlR 1081) and

FmnilarCommandant - ti. :-
KhvberConstabtMn^

Pakh^iiktiw^i ^k^shawar 4hd

others vs.
others (2018 SCMR 903)i thus, the 

preliminary objection raised by the

ant ikaalb khan agd

thecounsels for
is sustained and

.learned
respondents 
accordingty, the present petitions In, 
view of dear bar wntalned In

Article 212 of the ConsUlutlon are 
mainlBinablk; The present. not

petitioners may- . ogHalo , Iheir 
before the Provlhdolgrievances 

Services Tribunal. However, prior to
mis Judgment, the status of present 
petitioners being a dvil .servant vras

not determined and In me similar 
cases, the Apex Court In Gut Reolt 

Kh«n‘s ease (2018 SCMR 903)

has held that:
It follows from the dicta laid 

down above that tHe protection of the 

border areas is. a sovereign function 

belonging to artd 'performed by the 

Federation. The same duty Is 

performed equally I the present case 

by the FC not only on the frontiers of 
KPK Pfownce but. also by maintaining 

order in other parts of PaWsfan. For 

discharging such functions,

‘11.

the

Scanned with CamScanner
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servfces rohdemcf by fbe FC hav& 

dlnct nexus with' the effel^ of the 
Federation. There^re, the reasons

given In the Muhammad Nazir case 

.(supra) fully apply here as well and we 
hold that the empld^es of FC are civil 
servants. Insofar aS the quastioh of 

I competent remedy In., respect of 
service disputes of FC men Is 
concenied, we hold that in a matter
relating to the terms and Conditions of 
service of the respdndent-empioyees 

of the FC, an appeal behre the
federal Service Tnh'unai Ip available to

the exclusive remedy underthem BS
the law. According^i this-remedy may 

be availed by therri within the Statutory
period of llmltafidn’ commencing from 
the date of Issuance of certified rkpy 

of this Jur^ment All these appeals 
Ifiledy hy the eppdllant-Cdrnmahdant.

according allowed In aboveFC are 
terms".

When case of the' petitioners (FATA 

Federkf Levids Force) Nras examined in 

juxtaposition with the^ Provirtcial levies 

Force ^and ibid Judgrfienti We observed that 

service of both this forces ^Is gdi^erhed 

under the rules so framed under the 

provisions of “Provincial Administered 

Tribal Areas Levies Force Regulation,

ATT D
^ exam^er 
PeshawaWHlgh Court
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!
'2012\ Therefore, we believe that the 

status of petitioners Is that of civil servants 

for all practical and rhatetiai purposes, and 

as such, the matter of terms and; 

conditions of their service squarely falls 

outside the ambit of writ jurisdiction of this 

court given the explicit bar contained In 

Article 212 of the Constitution. As Barlier

I

;
!•

i;

!■

discussed ieNce rules of the petitioners 

Federal Loyles Force) and, (FATA

. Provincial Levies Force bo\h were framed

the provisions of “Provincialunder

Adrriinlstered Tribal Areas Levies Force 

2012“ and through the IbidRegulation, 

judgment, the personnel of Provincial

declared as Civil; Levies Force were 

Servants after exhaustively discussing 

matter of Lewes Force performing their

the

:

duties In PATA. Therefore, on the same 

premise, we have no hesitation to hold that 

the petitioners are Civil Seryahts as their 

. servlcb fulfills the entire brileria of Civil 

Servants so provided by the law. Learned 

counsel representing the petitioners dould
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not distinguish the status of petitioners 

(^ATA Federal Levies Force) vis a vis 

■ Provincial Leavy Force in any manner. Both 

forces are performing their functions in the 

same area for the same object and;

purpose, and both are being maintained
;

through the provincial exchequer. 

Therefore, the matters arising out of the 

terms' and; conditions of service of the 

petitidners are only amenable to the 

jurisdiction of the Service Tribunal in terms 

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have chaiienged the vires of the 

impugned Notification ahd as such the 

same are not amenable to the jurisdiction 

of the Service Tribunal is concerned 

suffice it to state that it has long been 

settled that Service Tribunal has ample

■
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i;

t
r

;■
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I

■■

jurisdiction to deal with the issue of vires of 

the law and rules framed thereunder. 2015t

SCMR 253 NATIONAL ASSEMBLY

SECRETARIAT through Sectary K 
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and others.
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Therefore, the contention so agllaied at the 

bar is misconceived and as, such repetled.

In ^ew thereof, the status of 

petitioners has b^n declared as that of 

Civil Servants and the matter In question 

revolves around the terms and; conditions

I

1::

f;
of their sei^ce which does .fall outside the 

Jurisdiction of this court given the baring 

provision of Article 212 of the Constitution 

arici as such instaritpe^tloris are dismissed; 

being not maintainable. However, the

I
ii.

f:
Ii
!)
?:

L
i;

petitioners may approach the worthy 

Tribunal for the redressal of their 

advised; Albeit, earlier the

j:

Service iii;;
grievance If so

of petitioners being civil servantsstatus
I

thenot determined, therefore, 

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

corhmencing from the date of Issuance of 

the certified copy of this Judgment in terms 

of the Judgment of august apex court in Gul 

Raqib khan's case 2018 SCMR 903.
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dismissed for having become Ihfriict
are

uous.
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