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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

> /"\ s
Service Appeal No. ggfé:) of 2022

Umar Rahman S/o Habib ur Rahman R/o Wartair, Tehsil,
Dargai District Malakand. [Hawaldar No.4282]
' e Appellant

VERSUS

| 1) Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretariat at Peshawar.
2) Government of Khyber through Secretary Home & Tribal Affairs
Department, Civil Secretariat at Peshawar.

’3) Commandant Malakand Levies/Deputy Commissioner, District

Malakand at Batkhela.

vrvereeeninn.o...ReSpONdents

APPEAL UNDER SECTION 4 OF
 THE KHYBER PAKHTUNKHWA SERVICE
: TRIBUNAL ACT, 1974. '

'PRAYER:

~ On acceptance of this Appeal, Notifications No.
SO(PoIice;II)HDlMKDILeViesiMisc.IZOZO dated
22-03-2021 & No. SO (Police-l)HD/1-3/Federal
Levies 2021 dated 21-10-2021 and subsequent
retirement ordefs issued by respondent No.2 may
be declared as illegal and the same be set aside.
Consequently, the appeliant may be held entitied
to complete his service till attaining 60 years age
in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be

< declared to be in'e_ffe'ctive upon the rights of the
appellant and he may be aliowed to complete his
service till attaining 60 years of age.
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Respectfully Sheweth:

1)

3)

Thatlthe appellant has been serving as regufar member of
Levies Force having a considerable length of service at his
credit (COpy of Appointment Order is Ar;snexure ‘A,

That services of the appeilant were initially regulated under
the Federal ' Levies Force Rules, 1962, which were non-

r

statutory. o

That subsequently, the Governor Khyber Pakhtunkhwa, under
the omitted Article 247(4) of the Constitution promulgated the
PATA" Levies Force Reguiations, 2012. Consequently, the
Provihcial Government framed Service Rules for the Levies
Force in 2013 (Copy of relevant text of zSerwce Rules notified

in February 2013 is Annexure “B”).

That Schedule-lil of the above mentioned Rules, which
provided for length of service towards (eti!;ement had certain
anomalies. Hence, the said Ru!es.= were amended in
December 2013 and the above stated anomalies - were
removed to a larger extent (Copy of amended Rules notified in

December 201 3 are Annexure “C").

That the relevant Rules were further amended in July 2020.
Redarding the length of service towag;dls retirement, Rule 17
was amended to the effect that all Levies personnel shall retire
ffrom service on attaining the age of seqerannuation i.e Sixty
Years. Furthermofe, Scheduie-lll which provided for certain
length of service, was deleted by viitue of the amendment
(Copy of amendments notified in July 2020 are Annexure “D".

That the rules were further amended on 23- 03 2021 Rule 17,
wh|ch prowded for retirement on reachmg superannuatlon was
again omitted and Schedule-ll| was’ rewveu W|th certain
amendments Consequently, the jumcar rar"ofﬂmais like the
present appellant would retire after performtng certain years of

service or on reaching certain age. For instance Hawaldar



9)

10)

11)

12)

3

would retire on reaching 31 years of service or 51 years of
age, Naik 29 years of service or 48 years of age, L/Naik 27
year of service or 45 years of age a‘h!d Sepoy 25 years of
service or 42 years of age, whiche\éér is earlier (Copy of

amended Rules notified in March 2021 are Annexure “E”).

That the above mentioned Rules belng extremely detrimental
to him, the appellant filed representahon before the concerned
quarters for redressal of his grievances. The same has not
been responded to as yet (Copy of representation is Annexure
Y.

That the appellant alongwith other simﬁilla‘rly placed personnel
of the Levies Force got retired from 'seivice on reaching
certain age/completion of certain ,Illle:ngth of service as
prescribed by the above mentioned Rgile;s (Copy of retirement

order is attached as Annexure “G"). |

That the appellant aiong with other similarly placed persons
invoked the Constitutional Jurjg}iptis:n of the Hon'ble
Peshawar High Court by Way of filing ivaripus constitutional

Petitions, challenging vires of the above ;mentioned rules.

That during the pendency of the said p?titions, the Provincial
Government made further amendments Ii_n the Federal Levies
Rules on 21-10-2021, whereby retiremié:nt age in respect of
lower ranked members of the Force was enhanced by a few
years (Copy of amended Levies Rules r}c:}tified on 21-10-2021

are Annexure “H").

That the appellant filed another repfeises‘:tg{ion against the
above mentioned further amen'dments :.in the relevant rules,
which was never responded to. (Copy of memo of second

representation is Annexure “I).

That against the above mentioned Rules framed by the
Provincial Government, the appellant alongwith other similarly
placed persons filed various other c,onsiti!'tutional petitions (W.P
N0.469-M/2021, W.P No0.470-M/2021, W.P No0.337-M/2021



13)

14)

15).

4

W.P No0.338-M/2021, W.P No.33,3~M/2021 and W.P No0.335-
M/2021) before the Hon'ble Peshawar High Court. However,
because of jurisdictional issues, the matter was referred to a

larger Bench.

That.in light of the above menfioned Act, the appellant along

with other similarly placed employees of the levies force filed a

~ constitutional petition (WP No. 1281-M/2022) before the

Hon'ble Peshawar High Court Mingora Banch to the extent of
their re-instatement in light of the Provincial Assembly’s Act,
The petition was allowed by the Hor;'ble High Court vide
judgment dated 23—11-2022 whereby the respondents were
directed to re-instate the then petitioners. 1t is worth
mentioning that vires of the impugned rules were  not
chalienged in the said petition, which are being impugned
through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitions on 29-11-2022. Consequently,
the Hon'ble High Court decided that personnel of the levies
force are civil servants and their emp;loyment matters would
be dealt with by this Hon'ble Tribunal (Copy of order dated 29-
11-2022 is Annexure “J”). |

That being aggrieved with the impugned: notifications and
subsequent retirement order, the instant appeal is being filed
before this Hon'ble Tribunal, inter alia, on the following

grounds:

GROUNDS:

A)

B}

That the impugned act of amending the relevant Service Rules
to the detriment of the appellant and subsequent retirement is
illegal and un-Constitutional. Hence, the same acts are fiable

to be declared as such.:

That it is a settled law that service rules cannot be amended to

the detriment of public sector employees. Even, if they are so
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amended, the same having prospective effect cannot be

applied against the existing employees .

That after the 25" Constitutional gjmeridment, the new
Constitutional regime demanded strear}lining of the erstwhile
Tribal Areas with the reét of the Provihce. S0 much so, Levies
personnel serving in erstwhile FATA and Khasadar Force
were accommodated to a larger extent where the Provincial
Assembly passed an Act aimed at streamlining the service
structure of Ex. FATA Levies Force. The Act not only 'proQEdes
uniform retirement age i.e 60 years for the whole Force but
rather enjoins upon the Provincial Government to take steps
towards absorption of the said Levies and Khasadars in
regglar police. Regrettably, the appellant have been treated in
violation of the Constitutional spirit pariicularly after the 25"

Constitutional amendment and subsequent orders.

L

That further grounds, with leave of this Hon'ble Tribunal,

would be raised at the time of oral sub'missions.

Itis, therefore, humbly prayed that on acceptance of this

appeal,

(i)Y The fmpugned Notifications No. SO{(Police-
INHD/MKD/Levies/Misc./2020 & No. SO {Police-
l)HD/1-3/Federal Levies 2021 dated 21-10-2021
and subsequent retirement order issued by
respondent No. 2 be declared as iﬁiegal, the same
may be set aside. Consequelntily. the appellant
may be held entitled to compie_}te_ his service {ill
attaining 60 years of age in light with Notification
dated 14-07-2020. |

Altefnatively, the impugned notifications may be
declared to be ineffective upon the rights of the
appellant and the appellant be allowed to

complete his service till attaining 50 years of age.



i) Any other remedy though may not specifically
prayed for, but which curcumstances of the case
" would demand in the mterests of,Justlc:e may also
be granted
Appellant

..

Umar Rahman
|dentified by counsels

Dr. Adnan Khan Barrister-at- Law
Advocate Supreme Court of Pakistan. _

Umar Sadig f-}d}f\_}‘ecate High Court

CERTIFICATE;

Certified"that no such like appeal has fealrlier been filed before
this Hon'ble Tribunal on the subject mattef.

Appellant

[y

Lgrnar Rahman
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: . Service Appeal No. of 20;.32
Umar Rahman ..................... .................... Appelfant
VERSUS |
Government of Khyber Pakhtunkhwa and another

..... e Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Umar Rahman S/o Habib ur Rahman  R/o Wartair, Tehsil,
Dargai, District Malakand. [Hawaldar No.4282]
(NIC#15401-0698839-9 ) (Cell# )

 RESPONDENTS:

1) Government of Khyber through Secretary Home & Tribal
Affairs Department, Civil Secretariat at Egghawar.

2) Commandant Malakand Levies/Deputy gqmmissioner District
Malakand at Batkhela.

|

s ' 7
Appellan%@ /cﬁ,/._. -
LNAAA~N~

Umar Rahmian
Identified by counsels

7

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court
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- Mr, U«lar Rehman Son tsf H'abibwuéﬁehmnn of w_lla_ge Marter,

-l‘alakanu A{,ency 1s hereby appointed as . Sepoy in Malakand levies in

- Bps Nb 1, (Rs 92@—?6-1310), Sub.dect_ to his medical fitness,

o o - o C e (8. ABDUL WAKEEL SHAT Y
- o - Political Agent, Malal:and,

/XVIT/..>E(I:5\., Pated Malskond the 22 ) /1992

3 , ' Copy fco?wched te the Subedar P‘Tcljor,_ balokund levies
/ M,ala&{and for J.nformation and nacessary =action,

-I-’o];Ltical Agent, Malaliand,

N
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oy W exorcise-of the powers conforred by Section 9 of the PATA Levies Fo Regulatot:
O -?mvinda),Govammpnt of Khyber pakhtunkhwa ls pleased to make the _Eal\uwlng rulss, nan\relr.-'-*".f g
. ' . . . R " X . o . , ; eﬂﬁféﬁﬂ\

4. Shot titie and commencement- (1) THeS7 rules may be called Browfic sy AGminiStEU AR T e
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b (2 ‘ They gha!l come into farce at once.

K 2. Daﬂnlﬂam.-(l)' in these Rules, uniess the context othemtse require,

"shali have e meaning hereby rospectively sssigned to them, namely:-

T

. @ - 'Appnlnun'g Authority” means the appolnting authority specified in r\i\'e—df"
' B “Commandgnt’ maans Gommandg'ﬁg of Ws Flnrce; whb shall be the,f
Ve . Gommisslonerin thair raspective jurisdiztior; : ‘
'L S '_ {c) .. “Deputy ﬁommandﬁnt (Dpuraﬁon}"-maans an Assistan Comimlssion
- e officer of the Dlstdc_tdaslgnatad as Such by the provincial vemment wha
L Ve T  Depuly Cammandant (Operation) of the Forea in PATA, '
L ) - jurfadiction such pawers and perform such functions as
' A ¢hall b5 responsible to the Commandant for opers
BAA, . .

@  “Depity Commandent (Adminlsation)” - means
(Adm'.n!str!:ﬂun} of the Force, who shlaﬂ ba an officer of th provinclel goverERRy
. or.amy officer of the District deslgnﬁnted as such by the p vinclal govers ?

exercise-in his respective Jurisdictiop such powers and pe orm-such fungods

may be oribed and who .shall be responsible to
administration and establ_ishmentmattars of the Forca in PATA.

*Government” Hm_ané the Govemment of Knyber Pakhtunkhvya;

R "Hdme Departmeant” means Pruvinclal'Home &Tﬂba". AffaligDepa

',"'lnltlaj recrultment” means’ appointraent mado other thap by pmmoﬁﬁ;ﬁnl'" ]
‘transter; ' Ny

I ' - ) \ TS ,5441
l : . ' o : N T
My “Sched ule” means the Schedule Bppa‘ljﬁd 1 thess mies: - . ,'.;_,_E;Ifr"‘ ‘%ﬁ

- - ;. ‘ -*""’/"'
) ' - k‘, S f
[,- .
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GOVERNMFN FOF KHYBER PAKHTUNKHWA
HOME &TRIBAL AFFAIRS DEP.ARTMENT

NOTIFICATION
Peshawar the 4™ February 2013

SERVICE RULES FOR FEDERAL LEVIES FORCEIN PATA

in exercise of the pdwer conferred by Section 9 of the PATA Levies Force
chula_tidn 2012, the Provincially vaerﬁment of Khyber Pakhtunkhwa is pleased to
make the following rules, namety:- |
1. | Short title and commencement:- (1) These ri.ulc;s may be called Provincially
Administrated Tribal Areas (PATA) Federal Levies Force Service (Amended) Rules,
2013.

(2) They shall come into force at once.

2. Definition:- (1) In uicse RJIe% unless the {:ontcxr otherwise require, the following
|

expression shall have the meaning hcrcby respectively a551gned to them, namely:-

(a) “Appointing Authority" means the ap'pointing authority specified in rule-4;

(b) “Commandant” means Comma.ndant of the Force, 'who shall be the
- Deputy Commissioner in their respectwe jurisdiction,

{c} “Deputy Commandant (Opcratlon)" means as Assistant Commissioner or
any officer of the District designatcd as such by the provincial government
who shall be Deputy Commanddnt (Opemnon) of the Force in PATA, 10
exercise in his respective _]U]'lSdlCUOn such powcr and perform such
functions as may be prescribed; aind who shall be responsible to the

Commandant for operetional mgtt_ers of the Force in PATA.

(d) “Deputy Commandant (Admlmc*ratlon) means Deputy Commandant
(Administration) of the Forcg, who shall be an officer of the provincial
government or Iany officer of the Dlstnct designated as such by the
provincial government to exercise in his respective jurisdiction such
powers and perf;:n'm such functions as may be prescribed and swho shall be
responsible to the Commandant ;ip administration and establishment

matters of the Force in PATA.
(e) “Government” means the Government of Khyber Pakhtunkhwa;

(f) “Home Department” means Provincial Home & Tribunal Affairs

Department;
(g)  “Initial recruitment” means appoin{ment made other than by promotion or
by transfer; | o
. L / Y
(h) “Schedule” means the Schedule appended to these rules’ L ./r



SCHEDULE-IIL
See Rule 17

SH#

. Post/Kank Lehg}h’ of service/Age
- P
1 | Subedar Major-(BS-16) 38.years service or 03 years service as Subedar I'_\;I";Tjor or 60
' years age whichever is earlier
2 | Subedar (BS-13) 35, years service or 03-years service as Subedar or 57 ycars_
age whichever is earlier
3 | Naib Subedar (BS-11) 32 years service Or 03 years service as Niab Subedar or 54
years age whichever is earlier
4 | Havaldar (BS-8) 29 years service or D3iyears service as Havaldar or 51 ycars
age whichever is earlier
5 | Naik (BS-7) 26 years service or 03:years service as Naik or 48 years age
whichever is earlier
6 | L/Naik (BS-6) 23 years service.or 03 years service as L/Naik or 45 years age |
whichever is earlier '
7 | Sepoy (BS-5 20 years service or 42 years age whichever is earlier
. 1
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Governmet Ryber Pakhtunkhwa,
) | Home & Tribal Affairs Department .
i Dated Pestawar the 12" December, 2013

4 NOTIFICATION |

No. SO{Levies)HD/FLW/1 1/2013/NVol.1, The Com i

S { ) r g, petent authority has been please

further a_mendmants in Schedule-i of Rule-4(2) and Schedule-lll of Rules-17 ur:\der Pirt: c?fr?t?é
Regulation for PATA Levies Force, 2012 & Rule-24 of the Provincially Administered Area
{PATA) Federal Levies Force Service (Amended) Rules, 2013 as under:- S

Rule-4(2) Schedule - S

% | 2V .

SQHEDU LE-l
; See Rule 4(2)
Uniformed Force

S.No ‘ Post/Rank Eligibility tor Promo | Direct
promotion tion Clluota

Quallification

. | Quota
1. - | Subedar Major (BS- One year service 100%
16) as Subedar :
Subedar (BS-13) One year service

i as Naib Subedar
Naib Subedar (BS-1 1 ’ One year service
as Hawaidar ;
One year service
as Naik

One year service
as Lance Naik

' s

| as Sepo
_ 100% Aiddie Pass/Matric
One year service

_ 100% . Middle Pass/Matric
as Assistant ‘ )
Armorer

Assistant Armorer _- (00% | Middie Pass/Matric
BS-1 .

" Rule-17 (Ratiremeht]:.m All uniform levy personnel shall retire 2s per Schedule-i! of opt for
ratirament after completion of 25 years of regular service and nc ‘exten'sion beyond retirement

Shall be granted.

100%

| .,
100% L | \

quaidar (BS-8) 100%

Lance Naik (BS-6)

Sepoy (B5-5)
ead Armorer (BS-5)

SCHEDULE ~Ii!
: Ruie ~17 Retirernent
Post/Rank, Length of service/age for retirement

_ 37 years of service of 60 years of age whichever-is sarlier
. m 35 years of service of 50 years of age whicnever is earfier
m 33 years of service of 50 years of age whichever s earlier
_ 37 years' of service of 60 years of age whichever is earlier
m 79 years of service of 50 years of age whichever i3 earlief
m 75 years of service of 80 years of age whichever is earliof
_ 25 years’ of service Qr E?O '}:ears &1 age whichever IS earlier

H
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HOME DEPARTMENT
NOTIFICATION .
Dated Peshawar the 14-07-2020

No. SO (Police-IDHD/1-3: In exercise of the power conferred by Section 9 of the

. Provincially Administered Tribal Areas Levies Fofqe Regulation 2012, the Government

~ of the Khyber Pakhtunkhwa is please;d to direct that in the Provincialiy Administered

Tribal Areas (PATA) Federal Levies Force Service (Amended) Rules, 2013, the

following further amendments shall be made, namely:

Amendments

Ini the said rules:-

J a) Fro rule 17, the following shall be substituted, namely:

“17. Retirement.-— All Levies Personal shall retire from service on

aftaining then age of superannuation'i.e sixty (60) years or they may opt
for retirement after completion of t}ﬁenty-ﬁve (25) years regular service,

and .
b) Schedule-III shall be deleted.

SECRETARY TO
GOVT: OF KHYBER PAKHTUNKHWA
HOME DEPARTMENT
Copy forwarded to the:-
XXXXXX
T









petter CCJ

"'To be substituted notiﬂca‘tion of even No & date.

" GOVERNMENT OF KHYBER PAKHTUNKHWA
+  HOME AND TRIBAL AFFAIRS DEPJ}_BTMENT

----------------------

NOTIFICATION
peshawar, dated the 22-3-2021

No, __S_Q(Pol'rce-IiJHD."N'IKDfLeviesfMisci.’ZOZD:- in ~exercise of the powers
.conferred by Section-9 of the PATA Levies Force Regulation, 2012, the Provincial
Government of Khyber pakhiunkhwa is pleased 1o direct that'in the PATA Federal

Levies Force Service (Amended) Rules. 2013. the following rirther améndments shall

be made, namely:-
Amendments

(n the said rules -
- 1. In Rule 4, sub-rule (1), lhe {ollowing shall'be substituted. namely:
Comfnandanl shall be the appointing authority for initial

{ly
_recruitiment and promotior up lo the rank of Subedar:
Provided that the appeinting authority for purpose of

promotion 1o the posts of Subadar Major angd Superintend‘ents shall be
Secretary. Home Cepartment.”. |

2. For Rule 17. the following shall be subslituted name.y.

w{7. Retirement: Al Levy personnel shall retire as per Scheduie-li and no
extension in service after retirement shall be granted™.

3 For Schedule-!il, the followirg shall be substitutad, namely:

" «gchedule-ll

[see rule 17] s

—————————
{ength of Service {

Qualificatlon for Promotion
“an

5. No. Name of the Post { Rank

\
-,,.__-—-__-‘--_.—_.-_-1
Thirty Seven Years Of
Three Years Secvice as
Subedar Major of Sixly
Years ol age whicheveY

e
On he basis ol Seniofity-
cum-filness  fram_ amangst
the Subgiars:'  having

Subedar Major (RS-16)

lntermediaté Queiiiicatian
. ; o Lt is ealier
2 Subedar {85-13} ; By promolion, on tne basis Thity  Five Years |
of Seniority Cum Fitness in | service oOf Five Yeras
. lne following ~ mannef, sarvice as Subedar of
A e ‘namely: . gixly years of = age
' iy Fily percenl {50%) whichever is earlier T
gom .amongsl the l
Naip ~ Subedars
having intermediate
qualification; and
- (i Filty Percent (50%)
from "afmongst Naib .
Subedars having (. 7 -
Sacondary School /
- Cerlificate ' S
3. Naib'Subedar(BS-11) BY promolion, on The basis | 1hirty Three Years:
of Seniorily Cum Fitdess in | Service of Seven Years
: lhe  foliowing manner. | Service as  Naib;
b ‘ namely: rE o | Subedar of Sixly Years ;
' i -t »
‘ P :
4 i . ~
! ’/! - Y
I ‘ \. < P .
[0 g e 3,-"'-'.’,'/
S "r“ T f. .a'
) Y ,_':""Z'-'-'*—'”
— e - ,,ko'-u.-‘ -
- '_'.,--'. . :-‘-;:.:——n

[



Qualrht ala .and f
{ii) Fifly Pe[cen. {30%} (rom
amongst Hawaldas. '

i
S, No., Name qutHa_Post / Rank Qualification for !Promotllon_ « Length of Service / J]
, - . ' s Age
4 Hawaldar (BS.08) . - Thirty One yesrs service
: or Three years service
as Hawaldar ot Fifty
One years of age,
whichever is earlier.
Twenly Nine years
carvice or Three years
service as Naik er Forly
Elght years of age,
L . whichever Is earlier,
6 L/naik {BS-06) s : . Twenty Seven years .
' service or Thrae years
‘servica as L/Nalk or
Forty Five years of age,
whichever Is earlier,
7 Sepoy {85-05) - . Twenty Five years
service or Forly Two
- : years of age, whishever
* ' is earlier.” 0

JE TNaik (85-07)

SECRETARY TO
OVERNMENTOFKHYBERPAKHTUNKHWM
HOM“ 2 f'F’IBA' AFFAIRS DEPARTMENT

Copy forwarded to the:-

Principal Secretary (o the Governor Khyber Pakhtunkhwa,

Principal Secretary lo the Ch:ef Minister, Khyber Pakhiunkhwa.

All Administrative Secrelarias to Government of Khyber Pakhtunkhwa
Registrar, Peshawar High Gourt, Peshawar. .
All Commissioners, Khyber. Pakhtunkhwa.

Al Deputy Cormmissioners, Khyber Pakhtunkhwa.’

Provincial Police Officers, Khyber Pakhlunkhwa

All.Heads of Altached Depanmenl in Khyber Pakhlunkhwa

£SO to the Chief Secretary, Khyber Pakhlunk!-iwa

10. Accountant General, Khyber Pakhiunkhwa.

11. Oirection Information, Khyber Pakhtunkhwa,
12. The Manger Government Printimg & Stationery. Department, Khyber Pakhtunkhwa.

He is requested to publish the above Noti!lcatlon in Ine Extra Ordinary Gazelte of
Khyber Pakhtunkhwa and supply 50 copies (P?mted) of the same to the Home
Depariment

OO LN

.
1Y

{Police-i)
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* The Chief Minister - -
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KP at Peshawar

FE

.Subject:  Application for-review of the levies rules 2021

Kespectfully Sir/Madam
1. That the applicants are the levies personals 6f Malakand Levies.
| !
2."That the Milakand Levies is established in the yea.r 1§95.

'
g

3 That the Malaka_nd levy Dersonals ‘are performing thelr reg‘ular duty as
pohce smce 1973 ‘

4. That in the year 1962, Levies mles were promulgated in which the
- retirement age of different raxks were detemnned and the of retrement
of Subidar Major -Subidar, Naib Subidar were determmed as 30 years of
service or 50 years of age. for Lans Naik to Hawaldar 25 years of service

or SO years of age and for constable 18 years of semce and 50 years of |

age whichever comes first, (Rules annexed)” A

5. That after the prorﬁtﬂgaﬁon of the said rules, the Pnentioned rules were
‘first amended in February, 201-3. in ‘which the retirement age of different

ranks. were determined aﬁd rescheduled, the retirement age of Subidar
Major were changed to 38 years of service, or 3 years as Subidar Major or
60 years of age, the retirement age Subidar were c!hanged to 35 years of

service or 3 years a3 Subidar or 57 years of age, Lt}e retirement age Naik

C



Suhidar changed to 32 years of semce or 3 years as Nank Subldal' or. 54

.-, " years of age.. The retirement age of Hawaldar were changed to 29 years

of .,ervice 3 years as'? awaldar and 51 years of age._ That the service of
Najk were changed to 26 years of serVice. 3 years as Hawaldar and 48

years of age The retirement age of Las Nalk were changed to 23 years of‘

service 3 years as Hawaldar and 45 years of age. The retiremerit age of

SeopY/constabIe were changed to! 20 years of service, 42 years of age

whichever comes first. (Rules Ignaghed). B

That- in. December, 2013 the service tenure and retirement age was’
rescheduled. for 'S'ubidaf Major 37 years of -service and 60 years of age.
Subidar 35 year of service or 60 years of age,for Naib Subldar 33 years

of service- or. "60 Years of age, for-Hawaldar 31 years of service gr 60

'vears of age, for Naik Hawaldar 29 years of service or 60 years of age, for

Las. Nan.k Hawaldar 27 years of servlce or 60 years of age and for the
constahle/seopy 25 years of service or 60 yea.rs of age which comes

ﬁmsthie.s.anne&e_d)_ C-

>

In august, I20‘16 the eervdce tenure was once again rescheduled 1n which
for the post 01‘ Subidar Major 37 years of semce 3 years as Subjdar
Major and 60 years of age. For Suhlddr 35 vears of senm:e or 5 years as
Subldar or 60 years of age. for Nalb Subidar 33 years ‘of service or 7 years

as Naib Subldar or 60 years of age whxch cores first, W}, D

. That-on 14/0?/2020 the schedule of the renrement and service tenure

was amended as deleted the retlrement age was fixed as 60 yea.rs or 25

years of sérvice tenure whichever comes first.(copy attached) “g



h ’ ‘ -
. . . . —
' : ) :

.‘ o

9 T'hat on 22/03/2021 the lew I’Llles were lastly amended in which for the

post of Slibldar, Major 37 years of se;'vice or 3 years as Subjdar Major or
60 yeers of age, for Subidar 35 year of service, 5 years as Subldar or 60
I. of. age, for. Naib Subjdar 33 years of servit_e or 7 years as Naib Sublda: or
60 years of ‘age, for Hawaldar 31 vears of service or 3 years as Bawaldar
or 51 years of. e.ge, for Naik HeWaldar 29 years of service or 3 years as
Naik Hawaldar'.or"48 years of age,.for Las Naik I—Iaw’veldar 27 years of

. service or 3’years as Las Hawaldar or 45 years of age, fpf eOnstable/Seopy

25 years of gervice or 42 years of age.( Rules gn_g;hgd},v F

10.That in the above mentioned rules of 2021, the ranks of Hawaldar and

- Seopy;afe ¢hanged two §tei:ns down from scale 7 10 5.

11.That against the d].fferent amendments some levy personals fned writ
petitions before the Hon anle Peshawar ‘high court, which were decided
(QQ.D_QS.MQL G |

12.That in the y_e'ar 2021 "sorde of levy pe'lrsolnals flled an a;;p];caﬁon to your
Honor, on tfnat app}icatinn‘ the -summery of ten pages were prepared
which was approved by the 11011 able C‘mef Mlnister of KP (_cony
ggghgd} H

13.;I'hat- thel’fina'l.‘aﬁlendm'ents- of Y_eaf 2021 are egeinst the ﬁmdaﬁlental
ﬁghts of the. applicants, Beeauee' these amendments are based on
discrimxﬁamm {in which. the service tenure and age of retirement of

' Hawaldar to constable were reduced while the service tenure and age of

retdrement of other ranks were eqpanced.
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14 Those from the implementation of amendmenrs of 2021, 237 Nevy

pgrsonalg of lower ranks are going to be retired.

- 15. That for the rank of constable the: age of rec:ruitment {s minimum .18

¢

years - and the age of retire.ment is 42 years, so it 1s not possible that

someane wﬂl serve for 25 Vears

16 'I'hat lew personals are also serving the country as other forces and be

‘dealt like other forces/po]ice. and Lhelr service structure be schedule

" . once folr all. |

) l?.’,i'hht"thél'_v oménammts of 2021 .are against the naturdl justcé and

" . fundamertal right of the;- app]icant_si are involved..

1L -HC Saif ehman Reg: No: 4224.

2.. HC Umar Rehman Reg No.4282 - . ") 2

6. Las Hawaldar Zafar AhBachn Reg No 4415 "'__> _

' Dated 29.03.2021
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OFFICE OF THE DC MALAKAND!
COMMANDANT MALAKAND LEVIES
NQ, —h
DATED MACAANG THE Q§{3J2021
Phofie: 0932-45200a0 Fax: 0932452105
QFFICE ORDER
' pursuanco Nn!iflcalion No SO{Pulice. II]JHDIMKDH ewesmllchOZU
Frented Senvice Rules 2021 Sehedule 1) tdaled 22.03.2021, issued by Governmant of
_*"m,w Pakhtunkhwa Home ¢, Tr:ba! Alalrs Department, Pashavsar, the following
wEars ol Malokand Levies, who have already  completed  ihe requisiie
CReMICalenure/dge as noled aainsi cach stands rcl:rcd from service with effeel from 232-
COXDEIY AN vkt pensonery benelis as por rcicvani pension rules -
S ha chlmcntal No | | Y — Relirerient Reason
-~ s Dcalgnahon :
e "“\‘ T 221 Hawida) ; Hatab Uy T -'(_Zhoﬂr?{;‘aiehon of (ho reqmsr!o 03-Years |
— ...__.,'_ — 4 Rehman —__1.Service as Hawqu'}[ ________
— " 2 §<._2 Havildar Moh.lzcb Compfahon of the bolh re requ:s:lc 03-
P ; : Years Semce as Havildar and 51-Years
e Tl | 0fage . ——
| ) N ! 4:22‘1 Hawitdar Sautur Completlc)n of ihe roqur ile 03-Years
i e e et ] Rehman _I Service as H‘gﬂd_a_r___‘
L ';.-' M -4"28 Ravidar Ha;i Rehman Comb!anc_m of Ihe requisile 03- Year'*
- . i ——t_.) Service as Havildar
' " G 14229 Havildar Bakhii Zaman Completion -of tho requisite” 03-Years
__j ) : Service as Havildar
& %233 Mavidar | Alam leb: Completion of the requisile 03-Years
e : ! ' Service as Havildar
} S

Completion of the requisite 03-Years

Service as Havildar

/; |
\1 TRy I : iy o v—
, SR [42::? Mavildar

Nowabh Shg:r

Completion of he boin requisite 03-

Years Service as Havildar and S1-Years

of age

Ghani Rehman

Completion ol lho requisite 03- Years

Servico as Havlidar

}
P [4233aniidnr

"1"2230 Hovildar

HEXD {4241 Havildor
!

‘Mubammad Completion of ihe bclnth requisite 03-

Sadag Years Service as Havildar and 51-Years
. ol age h

Fazal Akbar Ccmp{oiiqn of tha. requisiie 03-Years

Service as Hayilgar




o S

()

3

1

Page3 013
2B. 1 4279 Havildar [ Amir Zeom———1= : e
: Havildar T Amir Zeb “omplelion of The requisite 03-Vanrs
- Service as Haviigar..
9 : T B —— :
28, | 4282 Havildar "Omerfﬂelf}fﬂan'.‘COmp!eHon- cf the bolh raquisiie 03
i | Years Service as Havildar and 51-Years |.
_ . : of age ‘
30. | 4288 Havildar | Muhammag " Completion of "the requisite  03-Years
. Gulab . .
: ,‘ Service as Havildar
| 31. 14293 Havildar | Zahir Shah Complefion of the requisite 51-Years of
‘\.\ age
; 32. | 4304 Havildar Noor Raziq . Compiction of the requisile S1-Years of
\ )/ age
'_? ) 33. | 4307 Ravildar Abdul Wadood | Completion of 1he requisite 51-Years of
K;f - age
7 34. | 4314 Havildar Sher Dad Completion of the requisite 51-Years of
) . | age
|35 (4319 Haviidar | Shah Nasim ™ Completion of the requisile 51-Years of
: . | age
36. 4324 Haviidar | Noar Hadi . Completion 'of the requisile 51-Years of
:‘ age .
37. | 4326 Havildar inam Ul Haq Compietion of the requisite 51-Years of
age '
L 38. f 4328 Havildar / ibrar Hussain | Completion of Use requisite 51-Years of
s . ? Ege :.' .I“'. , /
rd
: DC MALAKANDICOMMANDANT
' MALAKAND LEVIES MALAKAND
NO. ﬁg?lf;ﬂr_c , o
Copy with forwarded to the:- ‘ : -
1. ‘Commissioner, Matakand Division at Saidu Sharif, Swat for information, please.
2. ‘Section Officer (Police-Il), Home & TA's Deparment Khyber Pakhiunkhwa
Peshawar for information with reference 1o Nolification referred above.
3. District Account Officer, Malakand, *
4. Subedar Mzjor Malakand Levies.
5. Official Goncerned. ‘ i .
/ , For Information & necessary action. o JC

g | . © DCMALAKARBIEOMMANDANT - /
: MALAKAND LE :Ej/-)n?LAKAND &
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m“fwwd by Section- of the PATA Levtea Force Regu%aﬁom 2012 and; h
of ihs  depaiment | noﬂncas.on CUNe: SO{Pcllcs-' .
mﬂomm}leﬂwmmm dated: 22-03-2521. e, Prmdnduf Govommmt SENE
of Pokhfunkhwa & pleassd o ‘direct fhat In- the. PATA - Federdl. e
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so (police11)HD/1-3/ FEDRAL Levies/2021 A\t . JLA i
amended Service Levy RuiesZOZ‘i Shegul;e 111 Dated 21-10-2021,
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- Judgment ,iﬁee . r
PESHAWAR HIGH COURT PESHAWAR.

 (JUDICIAL DEPARTMENT)
"~ W.P.No.367-M/2021 withi LR,
_ , 1053/2021 & 118372022,
Date of hearing. — °29.11.2022,
‘Barrister Dr.Adnan for patftioners
Mr Saqib Raza, AA.G for the respondents

—====ﬂ '

"S M_ATTIQUE: SHAH, J- Through this

. sifgle Judgment, we shajl also- declde the

cannected writ petitions ;baadng Nos.337-

. M72021, - 406-M/2021, éos-mozf 514-

o M2021, 518-mr2021, 450-.w2021 601-
P M2021, 681'- 2021, 632- 2021, 919-
| M72021, 968- M/2021, 960- M/2021, 1221- o
2021, 1222-ur2021, 1252-M/2021, 2210-
Pr2021, 2913-P/2021, 5092-PI2021, 5423~

" Pr2021; and 5424-P/2021 as adjudicatien

of @ common question o:f law and fagt is
. involved in ail the petitions: whére[n the
. ' petmoners have challenged the vires of
notlfcation No. ..(Polsce-lt) HD/

_MKD!Lav'ie'sfMistDZOI dated 22.03.2021

whereby on the basis of iimpugned office :
order bearing No.128/DC/CSL’  dated -
Sy . "
N - ATTESPED
i - EXAMINER
L Peshawar High Court _
Scanned with CamScanner



¢
1
1
T
i

20.04.2021, they have been retired from

sarvice with further prélyer that they be

. feinstated into service from the date of their

retirement Le. 20.04,2021 with all back
benefits. In alternative, élhey have prayed
that the respondents be directed fo treat

them at par with ershuhii% Federal Levies of

'Federally Administrated Tribal Area (FATA)
““and; absorb them in poli?:e and; grant them

full pensibnary benefits.
2. Likewise in W.P.Nos,333-M/2021,

334-M/2021, 335-M/2021, = 338-M/2021,

| 345-M/2021, 1026-M2021, 1035-M/2021,

1187-M/2021, 1205-m’b21 1207-M/2021,
34-mozz 212-M/202 and 993-P/2022 the
petmoners have made the following prayer‘

“On accaptance of this writ

- peﬂﬂon. the lmpugrnad Notification

' SO (Police-ll) HD/ - MKD/Levies/

" Misc/2020.Is agafnst faw and the

fundaments.' n'ghts guaranroed by

the- Consﬁtuﬂon of Islamic

Rapubﬁc of Pak!stan, 1973, may

.be declared h'!egaf vold ab :‘nmo

and of no lcgal .aﬂscts on the
dgﬁts of the petitioners.” '

NN
4 ‘J:] E
. ~
Lo

Scanned with CamnScanner
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Similarly, In COC |Nos.38-M/2021 In

WP.II}IO.SBY-M’ZOZ‘I an:gd COC No.436-

. P/2022 in W.P.No.1335-P/2022 petitioners

‘seek initiation of contempt of court

ptoceadings agalnst the respondents for

violating the order of ' this court dated

| 21.04.2021 passed in W.P.No.367-M/2021.

3. Brief facts of the cass(s) are that the

bgtitioners were ‘appoiited In the "Swat
Levies Force" as Sepoys etc. and presently

terms and conditions of their services are

regulated by *Provincially Administrated

Tribal Areas Levies quéé Regulation 2012"

whereunder besides P;QTA Levies Force

Rule’s, 2012, PATA Levies Force Service
(Amended) Rules 2013, were also framed.

_Rule 17 of the Amended Rules 2013, deals

with the retiement of personne! of the

: force, which was amended vide notification
| dated -12.12.2d13 in th:te manner that “All
‘the pefsonnef shall rét_lre_ as per
- Sc.h‘edulé-m and no extensfon In service
‘beyond ﬁﬂmmeﬁt sh;u be grante&". On

14,07.2020, .vide Noification  No.8O

ATTEZ;?B o, TC
.pe's.!hawar Court L
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(Pollce-tl)HDH-s rute 17 was further ¢

amended by deleting scheduto-lv as “Afl
unlfolnned force. shail rer}re from service
an aﬂatnlng the age .cf:f supemnnuat!pn
Le. Sixty (GO) years oré they may opt for
rertr'ement after completion of twenty
five (25) years Irfegutsr service”.
| Thereaﬂer once again through certaln
" modifications rule, 17 ‘was amendectf by
. : !
giving life to the deleted schedule-Iif of the
rutee 2013 as under:- |

-"Retlremerrt; All ;tevy personnel
shall retire as per Schedule-li!
_ and no axtenstan in service
after retirerrrertt- shall be

grarrtad. "
4. . Being aggrieved - from the ibid
" amendment, the petitioners have filed the
Ilrtstant'petttieris.' .
5. Pursuant to the! directions of thls

: court respondents have t‘ted {helr parawise
I

- comments, whereln tssuance of the desured

wrlts has been oppqsed

‘6. Learned counsel representing the

petrtloners vehementty argued that the

(25

| ATTE (B g
: EXAM ER C
shawar High Court z{-/
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Impugned Nolification {s arbilrary, perverss,

ilegal, Issued without Ievjvful authority and

| " mala fide Intention Just-to deprive lhe
petitlonere of thelr vested rights accrued In

thelr f_avour hence violatlve of their

fundamental rights guargnteed-under the

Gonstltution and thus not':;sustaindbte in the

eye of law, That though the Impugned-

Notxf' cation was Issued under the regulation

'2012 However, aﬂer the 25"‘ Constitutional

=amendment the said regulat:on ‘doss not

hold field, therefore . the Impugned
Notlf cation is Hable to be set aside.

7. Converseiy | worthy AAG
representlng the respondents opposed the
arguments 80 advanced by Ieamed counsel

represeriting the petlttoners at the bar while

arguing that after the 25 amendment the

Provincial Assembly- - passed tha

contlnuation of taws Act No.111 of 2019

'-through whlch the Iaws applicable 1o

. grstwhile PATA were allowed io continue

lnclud!ng‘ ‘menc!a! Admrnrstored Trbal

,Areas Lavies Force Regulation, '2012" and;

: o EthMHN
-‘Peshawar _ )
T

f—*—.\_“
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therefore, the impugned Notification was

lssued per law which does nol require any

Interference. by this court in ils writ
jurisdiction under Anic'f.!e 199 of the
: Congtiti:ﬂon. _Furlher'. petitioners -are Ciwil

' Servants, and; matter in iquestion revolves

around the terms and tf}'ondlﬂohs of their

" service which Is the eﬁr&lusive domain of

-~

. the  Service Tﬁbunél as such the
junsdict:on of this court is barred given the
.,expllclt provision of Arlicle 212 of the

’ Const:tution.

8.  Heard. Record perused.

9.  Before discussing 'rnerits of the case

" we deern it appropriate to discuss the

backgmund of .the matter in r'ancl to

properly comprehend the issue involved

therein. It is worth menhon_lng that earlier

the services of the Levfé? Force were dealt
with under the Fronﬂejr imegular Corps
(FIC) rules, 1962 whch 1was substituted by
the *Proviniclal Administersd Tribal Aroéis
Levies Force -hegu!aﬁon', 2012* (regulalloaj\)
and under the sald ragllll:ailon I'I'PATA Leviss

Scanned with CamScanner
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Force (service) Rules, ‘2012" were framed
for Provincial Levies Force. While sepalra_ge:
service rules were also framed lhereunder
for PATA Fedaral Lewes Force performing
dutles in 'PA TA" knewn as "PATA Feders!
Levies Force Semce (Amena‘ed) Rufes
2013 Rule 17 of the ibld rules deals with
the retirement of the ;.endes personnel
whieh_ was amended from time to time.
However,  ptitioners ' havg  become
‘aggrieved from Ithe impdgned Notification
vide which the petllloner?s' retirement age

was altered which is chellenged by them

threu'gh instant petitions.
©10. ‘The main contention of the

“ pemionere-is Ithat after -25?"' amendment the

regulation has lost rls efﬁcacy and sanct:ty

: and has become redundant therefore the

impugned amendment under the said

, regulation is lliegal belng void ab Imtlo tis

worth mentionlng that ' aﬂer the 25"

.amendmenl in 2018, both FATA & PATA

‘were merged In the province of Khyber |

Pakhtl:!nkhwa-'and Federal Levies Force

ATTE

EXANM

R

~ Peshawar High Court :f’{
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. working in FATA 'waé merged into the

regular polioe of the province Albeit, in

Malakand DMslon. Lawes Forca is sti#l

"egulated by ‘PATA Fedemf Levies' Force

SBMCP (Amended) Ru{es 2013 in view of _

the Khyber Pakhtunkhwa Act No 111 of
2019 through which the laws prevalent In
.- efs@whitq PATA at the time of 25"
amandment were allowed fo continua
mcluding regulation 2012 whlch still holds

the field and as such the same is a valid

iristrument. _ 'Therefqre. - impugned

Notification was Issued by the respondents
‘with lawful autharity, !

11.  Moving toward. the status - of the

- , pelftior':érs it is worth mer:ltioninld that earller

© this .court. while deciding- W.P No 528-

M/2016 (lkramullah's caqe) determined the

status of personne! of thé 'Pmtdncfal Lew‘esf

'Force as that of chru servants in the

follomng terrns -

9. The Provincial Levies Force
(“Force”) was granted statutory
. cover . through  Khyber
' : Pakhtunkhwa Regu!aﬁon No.1 of

ATTE

EXAami

. Peshawar Hig

£R 'déff
h Court } /
4
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.20” ("Rogufa:uon’). Paragraph
No.3 of the Regulation envisages
for constitution simd establishment
- of the Force ano:' its functions. For
ease :éfet_snce paragraph Nos. 3
-and 4 of the; Regulation are
reproduced as u&den—
-3. Power fto :constitute and
' malntain 'by the Force and its
functions.— (1) IGovemmenf may
constitule and meintain a Force for
 performing the following functions,
namely: - -
- .fa) qnsur}'ng se&un‘ty:o{mﬁds !n‘ PATA;
(b} ensuring security ‘and manning of
opiquet .
_' (c) guerding Govemment institutions
. .and installations; -

" '(d) ensuring secusty' of jails and

. amested criminals;
~ (e) generally maintaining law and order
 providing mobile escort {o VIPs;
() anti-smuggling activities especially
timber smuggling; -

(g) destruction of iliicit crops;

(h) serving of summons.or procedures;
() raid and smbush; arid

. {) such other functions as Govemment

may, by nofiﬂcaﬁor} in the official
Gezefte, require the Force fo
perform... |
r}.’) “in discharge cg‘f their functions,
officers and staff of ithe Force shall

ATTE
EXAMI
. Peshawar Hi

o TC

f
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be gukded In accordance with this:
Regulation and the n/es. -
(3)  The hesd of the Force shall
be : Commandent I;q ﬁfs raspeclive
Jurisdiction. _

(4) Secretary lo Governmept,
Home and Trbal Afrairs Department
-shail be the compétenf authority of
the Force. S

{5} The: Force shail consist of
such ranks -and nufmber of officers

' 'an&_ ‘members - ‘and  shall’ _bé

constituted in- such imanner as may
be bmscnbed by rules. . _

(6} . The oﬂicers: énd members of
the Force shall raceive such pay,
pension, -allowances and other

. remunerations and shall enjoy such

leave and other privileges as may be
prescribed by rules.
(7)  The officers and members of

" the Forve shall wear such uniform as

may be prescribed by rules or
instructions.

(8 The administation of the
.Force shall vast in the Commandant
"-f'n his. juﬁsdfcb’of: who  shall
-administer. it-in aoco?danbe with the

provisions of this Régu{affon. rules
and instructions. '

-(9) The - Comm:andant . shall
_exercise his powérs.and perform his
- functions  under ;“tha general
. supervision and directions of

Go vemment. .

¢

ATTE%D' o }/ |
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be guided In eccordance with this:
Regulation and the :rufas -

(3)  The heed o! the Force shall
be" Commandant ln his respeclive
Jurisdiction. - . .

(4}  Secrotary fo Governmep!,

Home and Tribal Aftars Department
.shell be the wmpélepr authority of

" the Forve,

(5)- The Force shall consist of
such ranks .and nuf:ﬁber of oﬁ'icqfs
and ‘members and  shall be
constituted in such imanner as may
be prascnbed by rufas |

(6) . The officers and members of
the Force shall receive such ray.

-~ pension, -aifowancés and other
- remunerations and shall enjoy such

laave and other privileges as may be

R prescnbed by rules.

7 ; _ The officers and members of

' the Force shall wear,sqch aniform s

may be prescribed by mles or
instructions. L :
(8)- The admfnfstrabon “of the

.Force shail vest in the Commandant
. ' in his. junsdtctmn who  shall
- .administer. it in & ordance with the

provisions of this Regu!afmn m!es

" and Instructions.

{(9) The Commandant . shaiﬂ

. exercise his powers .and perform has
o funcﬂons under . the ganera!
. Supeivision and idirections  of

Govamment.

ATTES]
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4, Power: and durles of_’l

oﬁieers and membars of the
_Force—An offfcer ormsmber of the
Forve shall-

take effective measuras for ansunfng
securily of assigned; _;unsd:ct!on and
for safeguarding’ dgainsf acls of
_unlawful a‘nforfemnca

prevenf unauthorized persons and
vehicles from access fo the temrodal
junfsdfcrron.

teké - effectiva - measures for:
- préventing ssbofage' placement of

. car bombs, letter bombs, dangamus

article -and cenfage of arms and

. ammunition into the restncred ares;

(@

' -(e'):l.

use such ams and ammumﬂon and

, oqurpmenr gs may be authorized by

the Commandant or an’- offi car
authanzad by hirr;

search and arrest | ‘without warmant
any person  who he suspecrs of

. ‘endangering  OF sh‘empﬁng rg

endanger of havmg andangarad the
safaty of an installation and may use
such, force as may | be necessary In
the discharge of h!slafomsa!d duties;

'_snd

)

perform such other legal functions as

the competent quthpri’ty may require

him to perform’.

20, 'The close fperusal of the
Regulaticn would clearly show

that the Force is receiving its

salary from the Provincial

e it et — = e —E— ——

o ATTESTED
L F-')(A ,
Pes,!jgwar igh’ Court e
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Exchequer snd pa;rforms" the
poliging service !n iha erstwhile

PATA,
Wi Hasing sl lhu‘iu W wsu!&

- now refer to the cruc!a! jssus as o
whéther the amployees of the
. Force can be termed as a civil

servants and as such they cannot
.maintain a constitutional petition
before this Court for enforcement
of the terms & conditiions of their’

- gervice,

22. .The connotation " vl

- servant' is defined anid explained

in respect to.the ?'rovince’ of
Khyber Pakhtunkhwa in the Civil

I'Servants Act, 1973 ("Act, 1973")
" For ease reference. we ‘would

refer to Section 2 (b). of Act, 1973

. whlch réads as under.-

“2, Dermtrons—rf) in .this adl,

_unless the oontex! otherwise

requires the foﬂowmg expressions

- shall hsve the masmmgs hereby

: raspecr:ve.'y assigned ! !o them, that is

fo say-

c!vﬂ servant” means & parson who is

. a member .of 8 chvil service of. the

Province, or who holds; a civil post in

* connection with the affeirs of the

" Province, but does not include—

 ATTES

EXAMI

F‘eshawlar High Court
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& person who Is on dept%faﬂpn to the
Province from the Fede:fatiqn or any
other Province or ather authority;

a person who Is empbyed on

- contract, or on work charged basis,

(i)

or who is paid from conlingencies; or
a person who Is a “worker” of
workman® a&s defined in. the
Factories Act, 1934 (Act xxv of
1934), or . the . Workman's _ . .

Compensation Act, 1923 {Act Vit of

- 1923)" Co _ |
.23. The peruaal of the deﬂmtlon i [
:would show that-a member of 2 ;

_ clvit service of the Province or
- who holds 2 cwi! post in ,

" . connection w:lh the affairs of the

~ which reads as under:

. Armed Forces and any.other sefvice

. by or under Act of [Majlis-6-Shoora

" Pakistan Services are explained

Province is cvll servant Al

‘in Article. 260 of the Conslitutlon.

......................

--------------------

semce, post or office in cannacﬂon
with the affalrs of the Fedaranon or ,
of a Province, and fnc!udes an Al- :
Pakistan Senffca. se{vice in" the

daclared to be a service of Pakistan

)

ATTESTED
EXA '
pes_ha\ﬁga;rf' thr‘E. b |
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. Whereas Article 240 of

a0

(Pamamanf}] or of & Provrncfa!
Assembly but does nol Include
sery}ce_ _as  Spesker, Deputy
Speaker, Chafm'mn,: Dépury

Chalrman, Prime Minister, Feders!
. Mlnfsfer Minister of stfa Chief
' Minister, Prownc:a! Minfsfsr

jAttorney-General, [Advocate-
'Genemﬂ,] Parfiament Secmrary] or
{Chalrman or member of a Law

* Commission, Chairmman, or member

f-the Council of fslamic Idgology,
Specfal Assistant o the Prime
Minister, Adviser lo: the Prime
Minister, Special Ass:sfsnr to & Chiéf
Ma'm‘srar Adviser o 8 Chist Minister]

Coor mamber of @ House or &

va!nda! Assambly‘
the

Constitution envisages lhat -

_ *240, Subject to the Consbruﬂon, the

appafntmenrs fo and the condruaqs
of service of persons. in the service
of Pakistan shaﬂ be detenmned-—

(8 et daes
(p) In the case of the §6Mces of
a Province and- posté in connection
with the affairs of @ Province, by of
under Act of the menclaf
Assembly.
Explanation.- in this: Amc!e “Af-
Pakistan Service” means 8 servico
common (o the.Federatfon and the
Provinces, which was in existence

immedialely before the commencing

ATTE

D .k

EXAM NER

L °eshawar -

E
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Scanned with CamScanner



S day or which may be created by Act
of [Majlis-e-Shoora (Pariement)]".

24, The Phrase ‘performing in
'con'neotlon with the affairs of
Federation or for present matter
.Province” | was glaborately
 explsined in - the; case of
" Salahuddin_end_2 others Vs,
Frontier Sugar Mills & Distilén
td,, Tokht Bhal and 10 other:
(PLD 1975 Supreme Court 244).
In-the sald judgment, the Apax
Couthasheld -
“Now, what Is meant by the phrase
perfonning {unctions "'in connacﬂon ;
with the effairs.of the Fedemi.-on ora
: vafncs #t Is clgar that the
rafemnce is to govemmentaf or Stete

funcﬂans, involving, In ono from or

" another, an’ element of gxercise. of

_ public power. The funcbons may be

f . " the traditional police funcﬂons ‘of the
) B Stafe. !nvoMng rhe mamrenance of

taw and order and othqr reguialory

' activities; or they.. ﬁmy comprise
functions .pertaining “fo aconomic
development, soc:a! welfare,
‘education, public ufmfy service and
other State enterprises ~of 80
Industrial -or commemlal nature.

" Ordinarily, thess functions' would be
. performed by persons of agencies
' directly _appointed, Gontrolled ‘and
financed by the, State, i.e., by the

ATTE ED . . 3
EXA E :
Peshawa gh Court
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' Federal Govemment or a Provincial

Govemnment”, - :
25,  Admittedly, as: evident from

. the bare reading of paragraph-3 &
4 of the Regulation; the present

petitioners are performing policing

 service In the erstwhile tibal area,
however, thelr -terms = and

conditions are belrjg regulating

~ through Regulalion No.1 of 2014

and after the omlssson ‘of Article
247 from the Constitution, through
.a provincial statute i.e. the Khyber

_ Continuation  of Laws in the
. Erstwhile Provinclally: Administered °

Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Il of 2019),

. the operatlon of Regutat[on No.1 of

2014 was contlnued Thus, the

' essential criteria for being a civil

servant is that the person holding
the post must perform his functions.

in connection with the affairs of
'_ Federation/Province and the terms
“and - conditions of his service

should be determined by or under
the Acl of PadiamenﬂFrovlnciai

~ Assembly. The Apex Court in ‘the

case of Fedo;gﬂgﬂ gt Pakistan

th h's ta In of

Jnten'or or " Divislo
" Islama ad an ' e" vs, RO-

ATT

T
T
ED

INER

‘Peshawar High Court
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(1958 SCMR 1081); whie desfing
with the case of an employee of

' ,Pakis__tan' Rangers has observed

“that:

”7...Perusal of these mﬁes cfearfy '

shows that they are afl embmcmg,

' and therefors, under the amendmsrff

‘of secffon 1 of the Palasfan Rangers -
Ordinsnce, these rvies wou!d preva:?
over the Rules of 1973. The 'Pakistan
Rangers Ordinance was promulgated

_ to constitute & 'forée cafled the

Pakistan Rangers for the proteciion of
and. mainfenance of order in the
border 8reas. Since. wim regerd fo the
status of the members of the force the ’
Pakistan Rangers Ordmance is silent,

. therefore, it can be snfe!y seid that

the ompfoyeas of ! the “Pakistan

Rangers will bo deamsd to be. civil
sarvanls 8s thay ara performing.
duties in connection with affairs of the

' Federation and hence undeér the
... Service Tribunals Act, 1973, an

appeal by 8 member of the Pakistan

| _ Rengers regarding &8 matfer relating

to terms and conditions of his service

_Is competent beforo: the Feders!

Service Tribunal...".

26, Similary, In-the case of

- &
ATTESTED
EXA -
Peshawar

R
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others vs, Gul Raglb Khan_and

offiers (2018 SCMR 903), the

Hon'ble Apex Court has elabo‘;g.tely

_examined service structure of .the

employees of Frontier

Constabularf. which s established -

under Frontier ‘Constabulary Act
(Act-XHl) ~of 1915, Relevant

_paragraphs of the said -judgment’

are rep'rodu:':ed as under.-
6, Three ~broad tests  for
esfabhshfng the starus and character

" of & civil servant emerge from the

Consmut:onaf mandate of the afore-
going Artfcles F:rsb‘y under Article

© 240(a) . - Constitution, .

apporntments {o and rhe terms and
conditions of service of the pa:sons in

" the “service -of Pakistan™ are be
" detarmined by or \under Act of

Parfiament. Sécondly, by virtue of

" Aicle 260 of the Constitution,
“'sgrvice  of Pakfstap" means any

sorvice, post or office in connection

* with the affairs of the Federation.
: Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive Jurisdiction

fo aedjudicate disputaé relating to the
terms and conditions of persons, who
are in the service of Paldstan vests in
an Admfnfstmnve Tnbuna! namsly,
the Federal Service ‘Tribunal, These

" tests are menﬂoned in the

d Mu alam _case

ATTESTED

l—"‘v ~ O mre
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fbrd (al pp. 686-689 of the law report).
The definiion "of the term. ‘chvil
~ servant’ In the Act adopls the
Constitutions! criteria given in Article
260 noted above to relerate that 8
person who, inter alia; holds 8. civil
‘pos! “in connection with the affairs of
_the Federation” including eny such
post connected with defence, to be @
civil servant. The .'srgar Bench hes in

. ihis respect taken rhe logical step fo

mco:pamta the mquhmﬂnfs under

Atticle 240 (a) and 260 of the
_Constitution 8s the daﬁnﬂmna! criteria
. of the term 'cMIsarvant' (st p. 682 of
" the law report). .
7. Having norrced the qualifying
criteria of a ovil servant under the

taw, it Is appmpdara now (o examine

the factus! matrix | of the present

versy.. The FC was-astabfished

conlro
¢l, (Act-

by the NWFP Consfabuian' A

s xii) of 1915 {"Cans!sbufafy Acl).
Saction 3-of the Consrabufaw Act

empowers the Fedaru! Govemment {0 -

“maintain the FC 8s,a force “for the

. berter profection and | administration of
-the sxtema.f frontrars of Pakistan
mrh!n the limits of or adjoining North-

Wesf Frontier. of any part thereof. .

Section 3-A of the Cons!abufary Act
authorises the Fsdeml Govammenf fo
-employ the FC outsfde the fimits of or
adjolnfng the Nodh-Wast Frontier
Province In othar pan‘s of Pakistan for

ATT
EXA
Peshaw

E
igh Court
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the © batter pmfacﬂon and
..'ndm!nf:fmh‘m of thoss pmfs Saction
,S(Up! rh_u Act ibid vos_f,s the Fﬁ-der_m’ '
- Government with power fo eppoint
‘rho Commendant and orher pETSINS
‘inc!urkng the District Cons!abufsw
- Ofﬁcmt or Assistent Carm‘mbtﬂw

Officers o!me foroe fnonaormwe

"'dfsfrfcfs Secb‘on 6 doﬂogafas to the
Commandant - and' District

Constabulary Officer rhe power [0
appoh! subordinale officers in the

' manner prescribed by Rules made

the Act Tha Federnal
Govﬁmrhsnf oxo:t:lsod fs power
conferred by Section | i 21 of the

" Constabulary Act, to frame the NWEP
. Constabulary Rufas 1958

(‘COnsrabu!anf Rules”), . in. order to

'prowda the terms. and condrbons of

sorvice of the officers &nd men in the

FC..

S8~ It wil be obsemd that the

marmr of torms ano‘ cmd:ﬂons of

sarvice . of the mspondaﬂ:-em;ﬁoyw.s
oftheFC arawrneﬁsepe’sce

regulated by the Cmstabu!ar) Act
and alabom!ad purs(mt therefo by

| the FC Rules. The pmwmns made

by the Constabulary Ruias sm in
furtharance ofand in oxmse of the

' powroonrwad bytmcmstamaary'
" Adl, 'memfum Itho:twms - ant

cands‘r:ms of mn'dclaa of the

Iamployuso!mcFCamprascrrbed ,

ATTESIFEN
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In the Act and the Rules, The fest laid

- down in Atticle 240(&) of the
_Consbtuﬂan mquims? that. the
_appofnrment o and ;hé, terms a;:d
- conditions of service ‘of poéts in
* connection with the affairs of the

Federation and of & senice of
Pakistan shali bé- determined by or

Gnder an- Ac! of* Parliament. The . -

expression *by or under” In Article
240(a) of the Constitution authorizes
'the terms and conditions. of service of

" a clvil servant to be providsd both by
statute or by statutory. rules. The

provision made. in the Constabulary

- Act and the Constabu.'ary Rules,

therefam, saﬂsfy the Artfcle 240(s}
test. The Judgment in the M
MLQL case ibid
endorses this paint of vfe:w.-,

86.... Thé terms and" conditions ‘of

service of those employess, however,

. are raqwrd& o be 'spécif'ed under
; Arﬂcfe 240 of the Consﬂtuﬁon by or

under Act of the Padfament. Thus, the
conglusion woufd be mat only those
.persons, who are in. the sarvice. of‘
Pakistan, as discussed heroinabova
and If their terms and condfﬁons are

govemed either by a statute or

sraturory rules; in terms of Artr'c!a 240
of the Constfrub'on, can seek remedy

pefom the Semce Tdbuna!s

27. Sinllarly, this Court In the

_case of __J Mﬂ_r ¥s. Thg

ATTESTE
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or - Regl

. E&EMJM (2019 PLC

{C. S) 845), on the basns of law Jaid
down’ by the Apex Court in

. Commandant, __ . Froptler
Constabylary - . __Khyber
cy Pe. ‘¢a

(2018 SCMR 903), while dealing

_with the case of Fe&erél Lavies

Foroe. _which was | established
through Federal Levles Force

. Regulation, 2012 having the same

structure of ser\fice for Its

: employeeslforce as provlded

Regulation No. 1-of 2014 has held
that employéees of the Federal

- Levies _ Force. whose terms and

conditlons of service are govemed
under - Federal Levies Force

| 'Regulation. 2012 are civll sewants

| Keeping in- view the above. the
" Force. estabhshed under Regulation
"No. 1 of 2014 qualifi as the. criteria

of being civil servant iq view of its
composition, functions ':and dutles

. as ‘per Iaw laid down by the Apex
"~ .Court In the cases of Eg_dgm[LQa_g[
'&mumn_;iwﬂdm
“Minlstry_of - interfor _(interior

ATTE
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g petitioners may agrta!o
.grievanoes before - mu Provinclal

_ petitione
| not delcrrrllned and
-cases the Apex Coun in Gul Raalb

'M {2018 SCMR 903)

- vs. RO- -DSR_Muh ad
Nezir - (1998 angR 1081) and-

Commandant, tler
Constabulary, . Khvber
 pakhtunkhwa., _Peshawsr _snd

others vs, Gul Reaib Khan and
others (2018 SCMR 903), thus, the
prelimlnary objecllon ralsed by the
.learned counsels:  for the
respondents is sustained and

accordingly. the present pelitions in

_view of clear ,par.:coniaingd I

Adticle 212 of the Constitution ace

. not 'malntainable. The present

- thelr

: Servlcas Tribinal. Howavcr prior to

this judgment the stntus of prosent
rs being @ civil servant was
-in the similar

has held that:
“11. ' It follows from | the dicta laid

" down sbove thal the pmiecﬁon of the

© . border arogs is 8 sovsrafgn function
" 'ba!onging to and pa:fonned by the
» ,'Fedemtron The samo duty Is
' pen'annad equaﬂy ! rhe present c8se

by the FC not only on' the. frontiers of

. KPK Province but a!so by maintaining

order m ‘other pats of Psmstan For

.dfschargmg such funcfions, the

ATTE

EXAMI

' -

Scanned with CamScanner



24

services rondered by the FC havo

" direct néxus with the effairs of the

Fedamﬂan T?worafom. the reasons
'gfvon in the Muhammad Nazir case

- (supra) fully apply hem,'as well and we

" hold:that the employses of FC ars civil

" servents. Insofer asithe question of -

competent remedy 'in respect of
service * dispules of FC men is

concemed, we hold mar in a malter -
relating fo the ferms and conditions of

_ service of the resmndan!—employees
" of the FC, sn appesl befors o
. Federal Service Tnbuna! Is available fo’
o them s the excfushfa remedy under
: . the law, Accordingly, t,‘n_s remedy may
" po availed by itiem within the statutory
 “period of limitation commencing from
the date of JssuBnce of certified copy
of this Judgment.. All these sppeels

- filed by the appeﬂanr-Commandant
. FC are aocom'mg aﬂomd in sbove

terms”.

: When case of lhe petitloners (PATA
Fedemf Levies Forco} was exarmned in
. juxtapqs!tloq ‘with the P{uvfnc:e_i{ Levies -
" Force and ibid judgment, \..'.Erg observed that
"s'grv!ce of; both the forct;s is governed
: under the \rul_alé‘ §0 frar;ned undér the
‘provisions  of “Provinclal  Adminisiéred

Tribal Areas Levies Forice hegufaﬂon,

ATT
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‘ 201_2’. _ Therefore, we belleve -that the

stah.rs*of paiitloh‘eré is that Eof i:[vil- servants

for. all'practical_and materia-:i purposes, and

as’ such- the rnatter éf ‘terms  and;

cond:tions of. thelr sennce squarely falls

outside the arnblt of writ jurisdiction of this

court given the explicit bar contained in
Article 212 of the Constitution. As earlier

dlscussad service rules: of the petitioners

_(PATA Fedemr Levies’ Force) and

vafncfa! Levies Force both were framed .

under the provisions | i’of_ “Provincial

-Admfnfsremd Tnbar Areas Lewas Force

Regufatran 2012" and through the ibid

- judgment the . personnel of Provincial
Levfes Force were declared as Civll

' Servants after exhaustlvaly discussing the

rnatter of Lewes Fome parforrnlng their
duties In PATA Therefora, on the same

premise. we hava no hesitation to hold that

- the petltioners are Civil Servants as their

service fulfills the entire criteria of CIviI

Servants s0 _provided by the law, Learned

counsel representing the petitioners could

5.
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not dlstlr\'lg;ulsh the “stalus: of petitioners

- (PA TA Federal Levies Force) vis a vis

Provincial Leavy Forca in éany manner, Both
forces are performlng thé:ir functions in the
aame area for.the same abject and;
-purpose, and both -are bemg maintamed
Fhroug_h 'tl'ie pmwnqal exchequer.
Therefore, the matters a;rislng out of the

terms and; tl:ondItIOns. of service of the

petitioners are only amenab!e to the

]urisdictlon of the Service Tribunal in terms
of Arlfcle 212 of the Constitution

So far as the contenhon of petitioners

that they have challenged the vires of the

| lmpugned Notiﬂcation and as such the

same are not amenable to the jurisdiction

-of the Service Tribunat; Is _concerned.

i sdfﬁce it. 16 state thai it’hés long been

setllad that Servloe Tribuna! has ample
jurlsdictlon to deal wuth the issue of vires of

the Iaw and rules framed thereunder. 2015

SCMR 263 NA rJONAL ASSEMBLY

SECRETAR!AT through Sectmry V..

,MANZOOR AHMAD %and'. others.
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‘5:.' . Therefore, the ‘cantention so agitated at the f« i
bar Is misconceivéd and as such repelled. | ( : 3/
* . In view . lhereof the status of
i S petitloners has baen declared as that of

ik o .,CM' Servants and the matter in question

revolves around the terms and; condlitions

: , of thgir service which doses fall outside-the

Jurisdiction of this court given the baring
provision of Article 212 of the Conslitution.
and as such instant pétilions are dismissed;
being not maihtalnéﬁie.; However, the
petitloners rr;ay approach the worthy
L -Servloe “Tribunal for the redressal of thelr
. -“I: . L grievance if so advlsed Nbeit eariier the
S status of pelilioners belng civil servants
' ~ was nof determined, therefore, the
péﬁﬂoners may avall the rgmedy of appeal
within the. statutory peﬁ't:)d of limitation
corlnmenclng from lhé date of'ls_.suance of
the certified copy of thls'jt}fdgment in térms
of the judgment of- augﬁst a:-p‘ex ﬁaurtl in Gu!
‘Raqlb khan's case 2018 s:cma boa.. |
.. coc . Nos. 38-M/2021 in
WP, 367-M/2021 and COC -No.436- | | l .

. ATIESEED | .TC
| 'ualsha'warj“@igh churt //
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