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^ BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

T TRIBUNAL. PESHAWAR (CAMP COURT AT SWAIl

Service Appeal No._12l^X-

R/o Wartair, Tehsil,Umar Rahman S/o Habib ur Rahman 

Dargai District Malakand. [Hawaldar No.42821
Appellant

VERSUS

Government of Khyber Pakhtunkhwa through Chief SecretaiV, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
'3) Commandant Malakand Levies/Deputy Commissioner, District 

Malakand at Batkhela.
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-202f and subsequent 
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.



Respectfully Shewath:

1) That the appellant has been 

Levies Force having a 

credit (Copy of Appointment Order is Annexure “A”^
|5 •

That services of the appellant were initially regulated under 

the Federal' Levies Force Rules 

statutory.

serving as regular member of

considerable length of service at his 
> *

2)

1962, which were non-
I

3) That subsequently, the Governor Khyber Pakhtunkhwa under
the omitted Article 247(4) of the Constitution promulgated the 

PATA- Levies Force Regulations, 2012. Consequently, the
Provincial Government framed Service Rules for the Levies

Force in 2013 (Copy of relevant text p,f ^Ser\/ice Rules notified 

in February 2013 is Annexure “B”). '

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were
removed to a larger extent (Copy of amended Rules notified in 

December 2013 are Annexure "C”). '

5) That the relevant Rules were further amended in July 2020. 

Regarding the length of service towards retirement, Rule 17 

was amended to the effect that all Levies personnel shall retire 

from service, on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-Ill which provided for certain 

lehgth of service, was deleted by virtue of the amendment 

(Copy of amendments notified in July 2020 are Annexure “D").

That the rules were further amended on 23-03-2021. Rule 17, 

which provided for retirement on reaching superannuation 

again omitted and Schedule-Ill was-''revived with certain 

amendments. Consequently, the junior rank'officials like the 

present appellant would retire after performing certain years of 
service or on reaching certain age. For instance Hawaldar

6)

was
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would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/N^ik 27 

year of service or 45 years of age an,d Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified in March 2021 are Annexure “E"),

That the above mentioned Rules being extremely detrimental 

to him, the appellant filed representation before the concerned 

quarters for redressal of his grievances. The same has not 

been responded to as yet (Copy of representation is Annexure

Ik

7)

T”),

8) That the appellant alongwith other similarly placed personnel 

of the Levies Force got retired from service on reaching
certain age/completion of certain length of service as

'■ 1
prescribed by the above nientioned Rules (Copy of retirement 

order is attached as Annexure “G”).

9) That the appellant along with other sirnilarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’blej'
Peshawar High Court by way of filing .various constitutional

' ' f
Petitions, challenging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the Provincial
■I

Government made further amendments ip the Federal Levies 

Rules on 21-10-2021, whereby retirement age in respect of 

lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules riotified on 21-10-2021 

are Annexure "H”).

11) That the appellant filed another representation against the 

above mentioned further amendments Jn the relevant rules, 

which was never responded to. (Copy of memo of second 

representation is Annexure “I”).

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021, W.P NO.470-M/2021, W.P No.337-M/2021
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W.P NO.338-M/2021, W.P No.333-M/2021 and W.P No.335- 

M/2021) before the Hon’ble Peshawar High Court. However, 

because of jurisdictional issues, the matter was referred to a 

larger Bench.

%

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 128Mvl/2022) before the 

Hon'ble Peshawar High Court Mingora 'Bench to the extent of 

their re-instatement in light of the Provincial Assembly’s Act, 

The petition was allowed by the Hon'ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were
directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not

challenged in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

11-2022isAnnexure“J”).

15). That being aggrieved with the impugned.'inotifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

GROUNDS:

A) That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant arid subsequent retirement is 

illegal and un-Constitutional. Hepce, the same acts are liable 

to be declared as such.

B) That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they are so
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amended, the same having prospective effect cannot be 

applied against the existing employeesi
C) That after the 25*'^ Constitutional amendment the new

Constitutional regime demanded streamlining of the erstwhile

Tribal Areas with the rest of the Province. So much so, Levies 

personnel serving in erstwhile FATA and Khasadar Force

were accommodated to; a larger extent where the Provincial 
Assembly passed an Act aimed at streamlining the 

structure of Ex. FATA Levies Force. The Act not only provides 

uniform retirement age Le 60 years for the whole Force but 

rather enjoins upon the Provincial Government to take steps 

towards absorption of the said Levies and Khasadars in 

regular police. Regrettably, the appellant have been treated in 

violation of the Constitutional spirit particularly after the 25'^ 

Constitutional amendment and subsequent orders.

service

D) That further grounds, with leave of this Hon’ble Tribunal 

would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of this 

appeal.

(i)' The impugned Notifications No. SO{Police- 

ll)HD/MKD/Levies/IVIisc./2020 & No. SO (Police- 

II)HD/1-3/Federal Levies 2021 dated 21-10-2021 

and subsequent retirement order issued by 

respondent No. 2 be declared as illegal, the same 

may be set aside. Consequently, the appellant 

may be held entitled to complete his service till 

attaining 60 years of age iti light with Notification 

dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and the appellant be allowed to 

complete his service till attaining .60 years of age.
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% ii) Any other remedy though may not specifically 

prayed for, but vyhich circumstances of the
- ■ ■’r,---

case
would demand in the interests of justice, may also
, ' )r-‘
be granted.

Appellant
U ■

Umar Rahman 
Identified by counsels

Dr. Adrian f^han Barrister-at-Law, 
Advocate S.upreme Court of Pakistan 

■' & '■

Umar Sadie] Advocate High Court

CERTIFICATE:

Cfertified that no such like appeal has .earlier been filed before 

this Hon’ble Tribunal on the subject rriatter.

Appellant
/*;

I

Umar Rahman

;
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Service Appeal No.

Umar Rahman

of 2022

Appellant

VERSUS

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES
'r

APPELLANT:

Umar Rahman S/o Habib ur Rahman R/o Wartair, Tehsil,
Dargai, District Malakand. [Hawaldar No.4282] 
(NIC#15401-0698839-9 ) (Cell# )

RESPONDENTS:

1) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

2) Commandant Malakand Levies/Deputy Commissioner District 
Malakand at Batkhela.

AppellanM^/,/
C-'Y ( t '1.. - *

Umar Rahman 
Identified,by counsels

Dr, Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan,

UmarSadiq Advocate High Court
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GOVERNMENT OF KHYBE'R PAKHTU'NKHWA
HOME &TRIBAL AFFAIRS DEPARTMENT

. ' I

NOTIFICATION 
Peshawar the 4'*’ Februar)' 2013

QCPVTrFPTIT FOR FF.DF.RAL LEVIES FORCE FN PATA ,
----------------^^ i * . '■ ir

In exercise of the power conferred by Section 9 of the PATA Levies force 

Regulation 2012, the Provincially Government of lOiyber Pakhlunkhwa is pleased to 

make the following rules, namelyt-
Short title and commencement:- (1) These rules may be called Provincially 

Administrated Tribal Areas (PATA). Federal Levies Force Service (Amended) Rules, 

, 2013.

1.

(2) They shall come into force at once.

Definition:- (1) In these Rules, unless the context otherwise require, the following
I •

expression shall have the meaning hereby respectively assigned to them, namely:-

“Appointing Authority” means the appointing authority specified in rule-4;
“Commandant” means Comrnandant of the Force* . who shall be the 
Deputy Commissioner in their respective jurisdiction;

“Deputy Commandant (Operation)” means as Assistant Commissioner nr 
any officer of the District designated^as such by the provincial gqvernment 

who shall be. Deputy Commandant Operation) of the Force in PATA, to
* • • I

exercise in his respective jurisdiction such power and perform sucli
I

functions as may be prescribed; and who shall be responsible lo the 

Commandant for operational niatters of the Force in PATA.
j

“Deputy Commandant (Administration)” means Deputy Commandant 
(Administration) of the Force, who shall be an officer of the provincial 
government or any officer of the District designated as such by the 

provincial government to exercise in his respective jurisdiction such 

powers and perform such functions as may be prescribed and who shall be 

responsible to the Commandant ip administration and establishment 

matters of the Force in PATA.

“GoveiTJV.ent” rheans the Government of Khyber Pakhlunkhwa;

Provincial Home & Tribunal Affairs

2.

(a)
(b)

(c)

(d)

(e)

“Home Department” means 

Department;

“Initial recruitment” means appointment made other than by promotion or 

by transfer;

“Schedule” means the Schedule appended to these rules’

(0

(g)

' /
' r

(h) /
4'c
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T* SCHEDULE-III 
See Rule 17

Length of service/Age
: : _<l______________________________

SB^years service 03 years service as Subedar Major oi f'd 
years age whichever is earlier

35: years service or Oj jyears service as Subedar or 57 years 
age whichever is earlier

Post/RajikS.#
Subedar Major (BS-16)

Subedar (BS'13)2

Niab Subedar or 5432 years service or 03 years service as 
years age whichever is earlier

2? years service or 03 .years service as Havaldar or 51 years 
age whichever is earlier

26 years service or 03'years service as Naik or 48 years age 
whichever is earlier ;

23 years service or 03 years service as L/Naik or 45 years age 
whichever is earlier ’

20 years service or 42 years age whichever

Naib Subedar (BS-! 1)3

Havaldar (BS-8)4

Naik (BS-7)5

L/Naik (BS-6)6

is earlierSepoy (BS-57 i

c
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1C)'7' <yber Pakhtunkhwa,Government 
Home & Tribal Affairs Departmenf ^
Dated PesHaw^ar the 12 December. 2013

NnilFICATION

further amendments in Schedule- of Rule^(2) d S Prqvihclally Administered Area

Ru!e-4(2) Schedule -I sr.HEDULE-1 
Sftg Rule 4(2)

QualificationDirect
Quota

Uniformed Force_
'S.No I PosUt^nk

profno
tion
Quota_
'lOOVr

Eligibility for 
promotion

One year service 
as Subedar :
One year service 

Malb Subedar, 
One year service 
as Hawaidar ■ _ 
One year service
as Naik________
One year service
as Lance Naik__

~One year service 
as Sepoy______

Subedar Major (BS-1.
16) 100%
Subedar (BS-13)

Naib Subedar {BS-i ij 

Hawaidar (BS^

2,
100%

3.
100%

4,
100%

Naik (BS-7)5,
100%

Naik (BS-6)Lance6, Middle Pass/Matric 
Middle Pass/Matric

100%
Sepoy (BS'-5)
Head Arrhorer,(BS-5)

7. 100% .one year service 
as Assistant 
Armorer

8.
Middle Pass/Matric" jl00%

Assistant Armorer ,_______ ______

retirement after completion of 40 y 
shail be granted.

;9.

SCHEDULE-III
Rule -17 (P^^lfament) _—

Length_ofseivice^g^igj^g!r^^^
Post/Rank, __ _
Subedar Major tbb-l6)

Subedar (BS-:13) _
Naib Subedar (BS-11)_ 

Hawaidar (BS-8)

S.NO
1.

2.

3. whichever is earlier
4.

Naik (BS-7) .
Naik-(BS-6)

5.
Lance 
SflDOV {BS-5)_

6.
7.

c-C'f-

>H. *

I
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HOME DEPARTMENT 
NOTIFICATION ' 

Dated Peshawar the 14-07-2020
' I

No. SO (Police-IDHD/1-3: In exercise of the power conferred by Section 9 of the 

Provincially Administered Tribal A-reas Levies Force Regulation 2012, the Government 
of the Khyber Pakhtunkhwa is pleased to direct that in the Provincially Administered 

Tribal Areas (PATA) Federal Levies Force Service (Amended) Rules. 2013, the 

following further amendments shall be made, namely:

Amendments

In the said ruies:-

a) Fro rule 17. the following shall be substituted, namely:

“17. Retirement.— All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt 

for retirement after completion of twenty-five (25) years' regular service.

and
b) Schedule-Ill shall be deleted.

SECRETARY TO
GOVT; OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT

Copy forwarded to the;-

xxxxxx
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Mn & date.Tn be suh-^tituted notification of e\/e_n ;;

I--

1• v.
L:-- HOME ANO

MOTIFICATION
datea' the 22-3-2021

cnfPnlirf..l!1HDfMKD/l pvit^s/IVIIsci/ZO^:- 

Seclion-9 of the PATA Levies

Pakhlunkhwa is pleased

Service (Amended) Rules,

Peshawar,
of the powers 

2012, the Provincial
,,ln ' exercise

No. Force Reoulalion
,0 direct that‘in the PATA Federal

amendments shall

■■ conferred by

Government of Khyber 

Levies Force 

be made, namely.-

2013. the following turther

Amendments

In the said rules • 
• 1. In Rule ■I

sub-rule (1), the following shaii-be substituted, namely:
cd—t Shall be me appointing authority tor.n,„a,

and promotion up lo the rank of Subedar;
St the appointing authoniy for purpose o 

iof and Superintendents Shall be

■(!)•

recruitment
Provided th

promotion to the posts pt Subedar Ma,or 

Secretary. Home Department. .

the following shall be substituted namely;
2, For Rule 17,

Schedule-Ill and no

shall be substituted, namely.
3. For Schedule-Ill, the following

,"Schedute-lll
(see rule 17]

/

Length of Service f
QuHliflcallon f^Promotion

■ n#>the Post I RankNameS. No.
Tnirty’Seven Years or

Years' Service as, o! Seniorily- 
trnl-n. amongst 

having
Intermediate

By prornolion, on the basis 
o( Seniority Cum Fitness m 

manner.

Qn me basis 
cum-lilness i 
,he Suhi-Pars

Three ,
Subedar rvajof o; ?n<lY 
Years ol age w^Dchever

Subedar Maior (uo-te)
1

is earlier 
Thirty
service 
service as 
Sixty 
whichever

Y&arsFive 
Of Five Yeras 

. Subedar or 
years of age 

is earlier

Subedar(9S-13)2 following, me
namely.

Percent (50%) 
.amongst the 

Subedars

(i) Fifty
(/om 
Naib
having intermediate 

: andqualification

(in Fifty Percent (50%)
Irom'amongsi Naib
Subedars 
Secondary 
Certificate

c: 7~c'having
School

Years'Thirty Yhree 
Service or Seven ^ears 
Service as Ma'h , 

,l Subedar or Sixty Years ;

the basis

manner.
Naib Subedar (Bb-iD

3, (ollp'^'nSthe
namely;

/-) ■O'../''Oi V //
<> /

•/.'
f

; /
• /

r-’ 5 •

;
■ t: 'i t
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>(

qualificsl'C". 'Mn-j 
(ii) Fifiy Perceni. ;'50%) Irorn 

amongst Hawaidai s.
J

? ■ Length of Service /
_________ A^e________
Thirty One years service 
or Three years service 
as Hawaldar or Fifty 
One years of age, 
whichever fs earlier.

Qualification for PromotionName qf-the Post t RankS. No,

HaWaldar (BS-08)

Twenty Nine years
service or Three years 
service as Naik orporly 
Eight years of age. 
whichever Is earlier.
Twenty Seven years .
service or Three years 

'service as L/Nalk or 
Forty Five yecvs of age, 
whichever Is earlier.

Naik (8S-07)5

Lfnaik (BS-06)6

Twenty Five years
service or Forty Two 
years of age, whiohcver 
is earlier." 

Sepoy (aS-05)7

SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA, 

HOME TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the:-

1. Principal Secretary to the Governor, Khyber Pakhlunkhwa,
2. Principal Secretary to the Chief Minister, Khyber Pakhlunkhwa. ^
3. All Administrative Secretaries to Government of Khyber Pakhtunkhwa,
6, Registrar, Peshawar High Court, Peshawar,
5. AH Commissioners, Khyber Pakhtunkhwa.
6. All Deputy Commissibners.: Khyber Pakhtunkhwa,'
7. Provincial Police Officers, Khyber Pakhtunkhwa.
8. All.Heads Of Attached Department in Khyber Pakhtunkhwa,
9. PSO to the Chief Secretary, Khyber Pakhtunkhwa,
10. Accountant General, Khyber Pakhtunkhwa.
11. Direction Information, Khyber Pakhtunkhwa. v-K./har P = khtunkhwa

The Manger Government Printing & Stationery.Department, Khyber Pakhtunkhwa, 
He is requested to publish the above Notification in Ihe Extra Ordinary Gazette of 
Khyber Pakhtunkhwa and supply 50 copies (Pointed) of the same to I e ome 
Deparlmenl

12.

>
r e • (Police-ll)Section Offic

I
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^ IV. ■vf , :/ S. \
- A -A

•i; V.•v To . •■t.

Ir

The Chief Minister . ■ ;.

KP at Peshawar
/ •

•.Subject: Application for revlew of the levies rules 2021

Pe.tspprTftilly SirA^aHam

1. That the applicants axe the levies personals of Malakand Levies.

i

2. That the M^akahd Levies is established in the year 1895.
)

3. That the Malakand levy .personals: are performing their regular duty as
t ■ , , ,

pohce since 1973.
■I

>

4. That In the year 1962, Levies rules were promulgated., in which the
■ ' ' ' ! ' ■

retirement age of different ranks were determined, ^d the of retlremrat 

of Subidar Major,. Subidar, Naib Subldar were determined as 30 years of 

service or 50 years, of age, for Lans Naik to Hawald^ 25 years of service 

or 50 year’s of age and for constable 18 years of service and 50 years of 

age whichever comes first. fRuIes annexed)'^/T

i

5. That after the prorhulgation of the said rules, the mentioned rules were 

first amended in February, 2013. in which the retirement age of different 

ranks, were determined and rescheduled, the retirement age of Subidar 

Major were changed to 38 years of service, or 3 years as Subidar Major or 

60 years of age, the retir^ent age Subidar were changed to 35 years of 

service or 3 years as SubiUar or 57 years of age, the retirement age Naik



/\

rv - Subidai changed to 32 years of service or 3 years as Naik Subidai or. 54 

. , ; years of age.. The retirement age of Hawaldai were ^changed to 29 years

• of service, 3 years as Hawaldar and 51 years of age._That the service of 

Nalk were changed to 26 years of service, 3 years as Hawaldar and .48 

years of age. The retlrerpent age of Las Nalk were changed to 23 years of 

. service, 3 ye^s as Hawaldar and 45 years of age. The retirement age of

Seopy/constable were changed to: 2.0 years of seTvice, 42 years of age
r" ’’whichever comes first. (Rules attached).

6. That-in. December, 2013 the service tenure and retirement age was 

rescheduled, for Subldar Major 37 years of-service and 60 years of age. 

Subidar 35 year of service or 60 years of age,for Nalb Subldar 33 years 

of service- or. '60 years -of age, for-Hawaldar. 31 years of service qr 60

years .of age, for Nalk Hawaldar 29 ye.ars of service or 60 years of age, for
' ■■ ■

Las. Naik Hawaldar 27 years of service or 00 years of age and for the 

constable/seopv 25 years of service or 60 years of age which comes 

ftTst-lRulps aTinpygdl.

7. In august, 2016 the service tenure was once again rescheduled in which 

for the post of Subidar Major 37 years of service, 3 years as Subjdar 

Major and 60 years of age; For Subidar 35 years of senHce or 5 years as 

Subidar or 60, years of ^e. for Naib Subidar 33 years of service or 7 years 

as Nalb Subidar or 60 years of age which comes first. annexed). D

8. That-oh 14/07/2020 the schedule of the retirement and service tenure

was amended as deleted, the retirement age was fixed as 60 years, or 25
•'c '! of s'ervice tenure whichever comes first.icopv attachedj t.tyears

V

;/
•i . y

;
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y , 9. That on 22/03/2021 the levy rules were lasUy amended, in which for the

post of Subidar.Major 37 years of sendee or 3 years as Siibjdar Major or
'■< '

V

60 years of age, for Subldar 35 year! of service, 5 years as Subldar or 60 

, of.age. for-hlalb'Subidar 33 years of service or 7 years as Naib Subidar or 

60 years of age, for Hawaldar 31 years of sendee or 3 years as Hawaldai 

or 51 years of age, for Naik Hawaldar 29 years of service or 3 years as 

Nalk Hawaldar or-48 years of age. .for Las Nalk Hawaldar 27 years'of 

. service or 3 years as Las Hawaldar or 45 years of age, for constable/Seopy 

25 years of service or 42 years of age.( Rules attached^, p

lO.That In the above mentioned rules of 2021, the ranks of Hawaldar and 

. S.eopy-are Changed two steps down,from scale 7 to-5.

il.That against the different amendments some levy personals filed writ 

petitions before the Hon'anle Peshawar high epun:, which were decided.
• ^ * r

(Conies attached). <;^

12.That In the year 2021 some of levy personals filed an application to your 

Honor, on that applicaboh' the summery of pages were prepared 

which was approved by the hon'able Chief Minister of 'KP .( copy 

attached)/ W

13.That the ’final' amendments of year 2021 are against the fundamental

rights of the, appheants, because these am^toents are based on

discrlmiiiktion. in which the service tenure and age of retirement of

Hawaldar to constable were reduced, while the service tenure and age of 
! • 

retirement of other ranks were enhanced.

4'
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>. "'• 14.Those from the implementation of amendments of 2021, 237 ■lcv7

personal^ of lower ranks are going to be retired.
*

IS.That for the rank pf constable the^ age of recruitment is minimum .18
< . • . * t '

. years and. the age of retirement is 42 years, so it is not possible that 

someone will serve for 25 years.
>;

;
16;That levy p,er$onals also serving the country as other forces and be 

dealt like bdaer, forces/police, and their service stmcture be schedt^e 

once for alL . I

1 •

1

• i7.That 'the:'amendments of 2021 ..are against the natural justice and 

fundamental right of the applicants are involved..

P<»titlbn.ers:
1

•^Twftw Regi No;42241. HC Saif

1

2. HC Umar Rehman Reg No.4282

3, Naik Hawaldar Mi >Reg. No. 4356 /
>

eg. No. 43594. Naik Hawaldar ShamSul^
A

7f

775. Naik HaWcflaaf Mun d Saleenx^eg. No.

■ . ^6. Las Hav^dar Zafar AliBachaReg.No. 4415 .__^ ,

Dated 29,03.2021

ammA
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(
I
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CnMMA.m MALAKAND/commandant malakano levies

NO.___
/

ILC

OFFICE ORnPP

1*^ Rur-junnco

Ho,.o f. T,ibi, ,Ar,ah Ocpanr.on,' 

Levies.

issued by Government of 
. Pcsh.iv/or, {he following 

completed the
of Molak.inrl

who hove already 
‘■’rjainsi each stands retired from 

nc-nsionery bencfiii

fequisilc 
service with effect from 22-

lc■•.-^■lc.l^1cnur^;.'ogn ns noted

I [/aN’i v.nh lull

Regimental'No^'lV^r^iV......

X Designation

<15 per relevant pension ruler. -. 
RclircmpntT^os'on

S l.’c

I .

'■2tl H.iviipaf HabU) Ur
-------------- ---- _ Rehm.in

<222Hovildar 'j Mohr‘!Toir““
Complotion of the roquisilo 03-Years 
ServtCfi as H.iv.lrinr -^itars
Complelion of Fhc~"boih 
Years Service 

_of age
Completion of the

--------------------------Service as HaviId,ir
Hiiii hehmon Complotion

Service a's Havilrt.-.r
Complelion" of the
.Service as Havild.nr 
Completion of the 
.Service as HaOilrfar 
Completion of the

2

requisite 03- 
as hl.ivildar and Sl-Yoars

j <22'3 Havild.ir 

I ‘5228 Havildar

S.iil U( 
Rchr'i.in requisite 03-Year‘s

/
requisite OS-Years

.',1 i >5220 Havildor Dokhii 2.aman 

[ ^223 fLivildar~- ■,Vi^"2Jtr

)
requisite 03-Years

■j
requisilo 03-Years

; j-5235 Havifdar ' MohdNowob
requisite 03-Years

Service as Havildar 

Completion of The
■^237 Havildar Nawnb Shor

both requisile 03- 
Ycars Service ns Havildar and 51-Years 
of ago

n;
I1' 0 423B Havildar riGhani Rehman Completion of

Scrvico os Havildar 
Complejion“cf Lho

Iho requisite OS-Years

i 10 ^230 Hovildof Muharnrn.id'
Sociaq requisite 03- 

Yoofs Service as Havildar and 51-Years 

of ago
11. 4241 Hovildor FaulAkbar Campfolion of l.ha requisile- flS-Voafs 

Service as Havildar

.''ii

Y:;;/
/
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or3
2B. ‘1279 Havildar AmirZeb Completion of Ihs 

Service as Haviidor.
■ Completion cf 'be bolh

Years Service as Havildar and Si-Years 

of age

Completion jof the requisite 

Service as Havildar

Completion oMhe requisite 51-Years of

lequisilo 03-Years

29. ‘1282 Havildar -■ OmerRehman
requisite 03-

30. ‘IZSB Havildar Muhammad ■ 
Gulab 03-Years

31. 4293 Havildar ZahirShah
\

age
32. 4304 Havildar Moor Rpjiq ; Completion of the requisite Si-Years of/!)

age
33, 4307 Havildar Abdul Wadood Completion of the requisite 51-Years of

I,age
34, 4314 Havildar f.Sher Dad Completion of the requisite 51-Years of

jage
35. 4319 Havildar Shah Nasim ■ Completion of the requisite 51-Years of

age
36. 4324 Havildar NoorHadi - ^ Completion of the requisite 51-Years of

age
37. 4326 Havildar Inam Ul Haq Compietlon of the requisite 51-Years of

age
36. 4328 Havildar IbrarHussain Completion of llisTequisils 51-Years of

agef

DC MAI.AKAND/COMMANDANT 
MALAKAND LEVIES MALAKAND •NO. /LC

Copy with fonvarded to Ihe;-
? at Saidu Sharif Swat for information, please
2, Seejon Officer (Police-ll), Home 3 TA's Department Khyber Pakhlunkhwa 

Peshawar for information with reference to NoliHcation referred above
3. Distnet Account Officer, Malakand. •>
4, Subedar Major Malakand Levies.
5. Official Concerned.

For information & necessary action.
d: -/"r

DC MAUKAND/pOMMANDANT 
MALAf^ND Le\ IES malakand

/

V'
y •
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continuation ol thb doportmfani -rioilBcaVK?!! 5^ .
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SO {police11)HD/1-3/FEDRAL Levies/2021 

amended Service Levy Ruies2021 Shedui.e 1.11 Dated 21-10-2021

r

so{poli-ce11)HD/MKD/LEIES/MISC/2020 

XUXi:>cXlAmended Service Rules 2021

c:--ITj f i_>cXj
Shedulel 11 Dated 22-03-2021

X-L'l'^X ).>rX:y U>22-03-2021^ij ij

- X X jy l< iiX l/U
~U! LVl^^t^^-'UL^yXXli’‘XX-t/rX^.L“XXL>^yy>XX C
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PESHAWAR HIGH COURT. PESHAWAR.
(RJDICIAL DEPARlilENT)

W.P.NO.367-M/2021 ;witH I.R.
CM Nos. 1053/2021 A H 83/2022. 

JUDGMFNT

I !'

¥

✓ K
I ,Dale of hearing 

Barrister Or.Adnan for petitioner.
Mr.Saqlb Raza, AAG for the respondents.

29.11.2022. I
j

f \\
5

S8sa««!

S M ATTIQUE SHAH. Jr* Through this 

sifigle Judgment, we shall also decide the 

connected writ petitions bearing Nos.357’- 

M/202^. 406-M/2021. 503-M/2021. 514- 

M/202i. 518-M/2021. 450-M/2021. 6p1r 

M/202i. 681- M/2021. 632- M/2021. 919- 

M/2021, 968- M/2021. 98Q- M/2021. 1221- 

M/2021. 1222-M/2021. 1252-M/2021. 2210- 

P/2021. 2913-P/2021, 5092-P/2021. 5423- 

P/2021, and 5424-P/2021 as adjudication 

of a common question of law and fact is

I
it

i

?:(
I

f

:
J

1 I

!
)

;
i

involved in all the petitions: wherein the

petitioners have challenged the vires of 

notification No. SO (Police-11) HD/ 

MKD/Levies/Misc/2020 dated 22.03.2021 

whereby on the basis of; Impugned office 

order bearing No.128pc/cSL dated rcr:

Cc-1
i k

1 f
1

ATTES
examitI^r 

Peshawar CourtI

i t
t

i
I

1
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20.04.2021, they have;be?en relired from

service writh further prayer that they be

reinstated into service from the date of their

retirement i.e. 20.04,2021 with aji back

benefits. In alternative, i they have prayed

that the respondents be directed to treat

them at par with erstwhile Federal Levies of

Federally Administrated tribal Area (FATA)

' and; absorb them in police and; grant them

full perisionary benefits. :

2. Likewise in W.P.Nos,333-M/2021,

334-M/2021. 333-mop. 338-m021.

346-mo2i, loze-mop, io35-mo2i.

1187-M/2021, 1206-M/2021, 1Z07‘m021,

34‘M/2022. 212-m02 and 993-^/2022 the

petitioners have made the following prayer

"On aceepfance; of this writ 
peOtion, the Impugned NoMcatlon

SO (Pollee-fl) HD/
Mlse/2020. is against law and the 

fandamenta! rights guaranhfed by 

the Constitution of Islamic 

Republic of Pakls^n, 1973, may 
be declared Illegal void ab Initio 

and of no legal effects on the 
rights of tite petitioners.''

:

;
I

I
i

i /\:

Ij

r
r

I

\

!

):
I►

;
i
!
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» t

!• \
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i
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Slmilarfy, In COC\Nos.38;mg21 in 

W.P.NO.367-M/2021 arid COC No.43.6- 

P/2022 in W.P.No.133S^P/2022 petitioners 

seek initiation of contempt of court 

^ proceedings against the respondents for 

violating the order of: this court dated 

21.04.2021 passed In W.P.NO.367-M/2021. 

3. Brief facts of the case(s) are that the
I

petitioners were appointed In the Swat 

Levies Force" as Sepoys etc. and presently 

terms and conditions of their services are 

regulated by "Provlncially Administrated 

Tribal Areas Le\rtes Force Reguiatipn 2012“ 

whereunder besides PATA Levies Force

I

; (
r
i

r;;
t

!

i

f

Rules, 2012, PATA .Levies Force ^rvice

also framed.(Amended) Rules 20f3:were 

Rule 17 of the Amended Rules 2013, deals
5

Virtth the retirement of personnel of the 

force, which was amended vide notification 

dated 12.12.2013 in the manner that 

the persorwef shall retire, as per 

ScheduMII and no extension In service 

beyond retirement shall be granted". On 

,14.07.2020. vide

!
'

"All
i1

! I*

i

i

Notification No.SO

f
i

I

ATTEST
IVMN 
r Kig

d:-EXA
Peshawar Court
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I

1!

Scanned witli CamScanner:

f



I

Ti'-.

4

i

I

f

} ■. ;
i

(Pollce-II)HD/1-3. rule; 17 was further ^ 

amended by deleting schedulo-IV as 'A(l 

unIformBd force shall ntin from soryica 

attaining the age of superannuation 

I.e. Sixty (60) years of, they may opt for 

retirement after completion of fwenfy* 

regular setvice". 

Thereafter once again through certain 

modifications rule. 17 was amended by
. I

giving life to the deleted schedule-ill of the 

rules 2013 as under- :

!on

/ !(:
i;
;;

five (25) years

I

I

"Retirement; All levy personnel 

shall retire as per Schedule-Ill!
and no extension In service 

shall beafter retirement 

granted."

■ Being aggrieved from the ibid 

amendment, the pelitionere have filed the 

instant petitions.

5. pursuant to Uie; directions of this 

court respondents have filed their paravvise
■ ■ ■' r

comments, wherein.lssua tee of the desired 

writs has been opposed.

Learned counsel representirig the 

petitioners veherhenUy argued that the

[

. I
4.!;

!•*:

i.

6.

attesI^
EXAM^Er 

Peshawar High Court
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Impugned NoOricatton is arbilrary. perverse. 

Illegal, issued without laWful authority and 

mafg Me Intention Just to deprive the 

petitioners of their vested rights accrued in 

their favour hence violative of their 

fundamental rights guaranteed under the 

Constitution and thus not'sustainable in the 

eye of law. That though the Impugned- 

Notification was issued urider the regulation 

2012. However, after the 25* Constitutional

t
f

}

!
:

i

; I

/

1

i

I

amendment, the said regulation does not 

therefore. ■. the Impugned

I

hold field. I

Notification Is liable to beiset aside.

worthy
I

MG7. Convereely, 

representing the respondents opposed the 

ments so advanced by leaded counsel

:

f

argu
represeriting the petitioners at the bar while

arguing that after the 25* amendment the 

Assembly passed theProvincial

continuation of laws Abt No.111 of 2019

the laws applicable tothrough vtriiich 

erstwhile PATA were allowed to continue

‘Promdal Administered TribalIncluding

Areas Levies Force Regulation. 2012' and;
/

:

ATTESJW

6;
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y
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I

therefore, the Impugned Notifleallon was 

Issued per law which does nol require any 

Interference by this court in its writ 

jurisdiction under Artide 199 of the 

Constitution. Further, petitioners are Civil 

Servants, and; matter In Iquestion revolves 

arourid the terms and conditions of their 

service which Is the exclusive domain of 

the Service Tribunal as such the 

jurisdiction of this court is barred given the 

. explldt provision of Article 212 of the 

Constitution.

8. Heard. Record perused.

9. Before discussing merits of the case 

deem it appropriate to discuss the

background pf ^lhB matter in hand Ip 

properly comprehend the Issue involved 

therein. It Is worUi mentioning that earlier 

the services of the Levies Force were dealt 

with under tiie Frontier Irregular Corps 

(FIC) rules. 1962 which was substituted by 

the ‘Proviriclai Administered Tribal Areeis 

Levies Force Regulation, 2012“ (regulation) 

and under the said regulation 'PATA Levies

i-!
I

I:

!:

i/

L

?

5
!

t

we

I

i>

I

ATTE Ci

EXAIN
Peshawar Court .••s

(0.
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*
Force (sendee) Rules. 2012' were frarneel 

for ProvinciBl Levies Force. While separate
I .<•

service rules were also framed thereunder 

for FATA Federal Levies Force performing 

duties in 'PATA'knovm as 'PATA Federal
I

Levies Force Service (Amended) Rules 

2013. Rule 17 of the ibid rules deals with 

the retirement of the Levies personnel 

which was amended from time to time.

!
i

I
J

/

;

However, petitioners ; hav^ become 

aggrieved from the Impugned Notification 

vide which the petitioners' retirement age 

was altered which is challenged by them

!•

i

f

t; through instant petitions. ;

10. The main contention of the 

petitioners is that after 25!'' amendment the
j

regulation has lost its efficacy and sanctity 

and has become redundant, therefore, the

5
i

I

:
!■

i! ii

f

Impugned amendment under the said 

regulation is illegal being void ab initio. It is 

worth mentioning that i after the 25"' 

amendment In 2018, both FATA & PATA

t

I

I

I
were merged In the province of Khyber 

Pakhtunkhwa and Federal Levies Force
■:!
i
!

ATTE!
EXAM 

Peshawar High Court
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i

woricing In FATA was merged Into the 

regular police of the province. Albeit, In
; .

j

i i.
Malakand Division, Levies Force is stili

regulated by 'FATA Federal Levies'Force
. )

' ’ I

Service (AmendecO ^utes 2013 In view <jf 

fhe Khyber Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent in 

erstwhile PATA at the time of 25?* 

amendment were allowed to continue 

including regulaHon 2012 which still holds 

the field and as such the same is a valid

;•
i:

K

j.

; !.

i
:■

i

■:

i:

rinstrument. Therefore. impugned

Notification was Issued by the respondents 

wjth lawful authority.

Mo\ring toward the status of the 

, petitioners It is worth rhentionirig that earlier

f

; ■

!
i i

11.; !

!this. court while decidirig WP No 528- 

M/2016 (Ikremullah's case) determined the 

status of personnel of the Provincial Levies 

Force as that of cIvlT servants in the 

following terms;-

, ‘19. The Provfncfa/ Levies Force 

(“Force”) was granted statutory

Khyber
Pakhtunkhwa Regulation No.1 of

!
i

j
f

I

throughcover
i.
r
I

I

t
f(

1
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2014 ("Rogulapon’). Paragraph 

No.3 of the Regulation envisages 

tor constitution and establishment 

of the Force and its functions. For 

ease reference paragraph Nos. 3 

and 4 of the’. Regulation are

reproduced as under-
"3. Power to , consVtute and 
maintain by the Force and Its 
functions.-^ (1) Government may 

consdtute and maintain a Foice tor 
performing the following functions, 
namely:

.(a) ensuring security of roads In PATA:
(b) ensuring security and rnannlng of 

piquet:
(c) guarding Government Institutions 

and Installations;
(d) ensuring security] of Jails and 

arrested criminals; i
(e) generally mahtainlrig law end order 

providing mobile escort to VIPs;
(f) end-smuggling atiivib'es especially 

Umber smuggling;
(g) destruction of illicit crops;
(h) serving of summonsiOr procedures;

(I) raid and ambush; and 

0 such other functions as Government

may. by notlUcaUon In the official 
Gazette, require the Forpe to 
perform.

(2) In discharge of their functions.
officers and staff of the Force shall

!
i
i ■

1
i.i f

■
r.

!.
i.

;*
r

t

i

r

;•

i

■ ;
i
i
t

i i

i

i

!

■

I

t

i
i

:

)
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I

be guided In accordance with this 
Regulation and the rules.
(3) The head of the Force shall 
be . Commandant In his respective 

jurisdiction.
(4) Secretary to Govemmept, 
Home and Tribal Affairs Department 
shall be the competent authonty of 

the Force.
(5) The Force shall consist of 
such ranks and nunrber of officers

■ end members • and shall be 

.constituted in-such Imanner as may 
be prescribed by rules. .

(6) The officers and members of 
the Force shall reimlve such pay. 

pension, allowances and other 

remunerations and shall enjoy such 
leave and other privileges as may be 

prescribed by rules.
(7) The oncers and members of 
the Force shall wear such unificrm es 

may be prescribed by rules or 

Instrvciions.
(8) The admInIsUetion of the 

Force shall vest In ffte Commandanf 
In his Jurisdiction who shall 

administer It in accordance with the 

provistons of fftis Regulation, rules 

and Instructions.

(9) The ■ Commandant shall 

exercise his powers, and perform his 

functions under \ the general 

supervision and directions of 
Government.

;

5

;

;

;. I
r

r

i

j

I

. I

r*
j

I

::

*!

i

i'

i

i
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6© guided In eccordance with Ihis 

Regulallon and the ru/es.
(3) The head of Iha Force shall 
be Commandant in his respacUye 

jurisdiction.,
(4) Secretary to Govammept, 
Home and Tribal Affairs Department 

■shall be the competent authority of 

the Force.

i

; !

The Force shall consist of 

such tanks and number of officers 
and members end shall be 

.constituted in such manner as may 

be prescribed by rules.
(6) The officers and members of 

the Force shall receive such pay. 

pension, allowances and other 
remuneietions and shall enjoy such
leave and other privileges as may be 

■ prescribed by rules. .
(7) The officers and members of 

the Force shell wear such unlhrm as 

may be prescribed by rules or 

Instructions.
(8) The administration of the 

Force shall vest In the Commandant 
In his jurisdicb'on who shall 

administer It in aujordance with the 
provisloris of this Fiegulation, rules 

and Instructions.
(9) The Commandant shall 

exercise his powers and perform his 

functions under the genera/ 

supervision end > directions of 

Government.

(5)

i'

ir

;

t
f.

*
;
■

c ?
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i.

and dof/w o1 
offlcera and mambah of tha 
Po^,^n officer or membar of tbe

Force shalF
(a) take effective measures for ensuring

rity of assigned jurisdicUon and

for safeguarding against 
unlawful Inteiierence:

(b) prevent unauthorized persons and 
vehicles from access to the territorial

f 4. powers i

:

!.

secu,
acts of

!

jurisdiction:
measures fpr 

sabotage, placement of
(c) take effective

• preventing 
car bombs, lettor bombs, dangerous 
arride and carriagp of arms and 

. ammunfflo/i/nto the i^siricted area; 
(d) use such aims and ammunition and 

equipment as may be atrftorized by 
an officer

f

!
t

the Commandant ; or\

authorized by him; :
and arrest without weirant 

who he suspects of
(a) search 

any person
or atiempting toEndangering 

endanger or having endangered the 

safety of an Installation and may use 
such force as may pe necessary In

the discharge of hlsEforesald duties;

and
(!) pe/fcnn socft other/^a//t/nc(/ons as

the competent authority may require
p'

him to perform".

20. The dose perusal of the 

Regulation would clearly show 

that the Force is receiving its 

salary from the Provincial

> .

ATTe D
EXAMlKTeiR 

Peshawar Hlan Court
I .
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I

! Exchequer end performs Ihp 

polling service |ri the erslwhile 

PATA.
kNifii iNlii m

now refer to the crucial Issue as to 

whether the employees of the

T'

i

l.

*.•
* ■

t

Force can be termed as a civil 
servants and as such they cannot 

constitutional petition

\
t;

1:maintain a 
before this Court for enforcemerit 
of the terms S conditions of their

1;

service.
■civilconnolaition22. The 

servant’ is defined arid explained 

In respect to the Province of 
Khyber Pakhtunkhwa! iri the Civil 

■ Servants Act, 1973 1973 0.

i

LI

i

i:
I,IFor ease reference^ we would 

refer to Section 2 (b) of Act. 1973. 

which reads as under- 
“2. Definitions.—(1) In .this act.

context otherwise

\

>
I

theunless
requires the following expressions 

■ shall have the meanings hereby
!

f
respectively assigned to them, that Is

to say-
•i

(a)
(ti) ’cMI servant" means a person who is 

member.of a civil service of. the 

Province, or who holds a cM/ post In 
'connection with the affairs of fhe 

Province, but does not Include-

a

;
:

J! i*

1 ,
1

i

6^, r'

:
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: .
(i) B porson who Is on deputstlon to tho 

Province from the Fedention or anyi

• other Province or oUierBuO^only:
who Is employed on

:

(11) a person
contract, or on work charged basis,

;

or who is paid from contingencies: or

who Is a ‘worker' or 
as defined in the

\ ;(Hi) a person
"workman’
Factories Act, 1934 (^ct XXV of 

the : Workman’s

;

I 1934), or 
Compensation Act, 1923 (Act VIII oft

1923)'.
23. The perusal of the definition 

would show ttiat a member of a 

civil service of the Province or 
dvii post in

;
K

'r
i

holds awho ;
i■ : connection with, the affairs of the 

Is dvll servant. All
i!
iprownce 

Pakistan Services are explained 

in Article 260 of the Constitution,
r

1

!
i!

which reads as under>

•260.
(V i

•service of Pakistan' means any 
service, post or office in connection 

with fte affairs of the Federation or
I

of a Province, and Includes an All- 
Pakistan Service, service in the 
Armed Forces end any other sejyice 

declared to be a service of PaWsten 

by or under Act of [Majlls-e-Shoora

]

I

:

1

!
;

! c-
>ATTE

EXAIV
D

Peshawa'r'l^h noiir+
I
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(pQiimmBnl)} or o! o Pmvinclel 
Asssmb^, but does not Inetude 

as Speaker, Deputy

Deputy
service
Speaker,

Chainnan,

Chairmen, ■.
Prime Minister, Federal

M/nisfer of Sfafe, Chief 
Minister, 

[Advocate'

Minister.
Minister, Provindal 
[Attemey^’GenerBl},

■ General/J Pariiamenl Seaelaiy} or 
[Chairman or member of a Law 

Chairman, or member

I

i

[■

rCommission,
Council of Islatnie Ideology.

to : the Prime
iof the

Special lAss/stenf 
Minister,
Minister. Special Assistant to a
mr,lsl,r.AM,erU,BCM»isl>rI

House or a

;
Adviser to the Prime 

Chief
■■

or member of a
Pmvindal Assembly;

Article

i

240 of th® iWhereas 
Constitution envisages that>

Subject to the Constitution, the 
to and the conditions 

In the service

!

•240.
appointments
of sefwce of persons in
of Pakistan shall be determined-

in (fie case of (he sorv-'ces of

and posts In connection 
Province, by or 

of the Provincial

Province 
with the affairs of
a

a

utider Ad 
Assembly.

In this Article. ’All-Explanatlon.- 
Paklstan . Service’ means a service 

the Federation and thecommon to 
Provinces. : which was In existence 
Immedletely before the commencing

€
ATTiESJED /
EXAMiNJE.R

oeshawarHlSn'-
•' ■ i I.

Court
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day or which may be created by Act 
of [Majlis-^Shoora (Partiemendr-

The Phrase ‘performing in 

■ connection with the affairs of

.r'

24.

FederaUon or for present matter 
eiaborately 

case of
. Province' was r /
explained in the:
Salahuddin and 2 ppiers VSi

Pirtfitler Stfqpr Mills A DIstllleiY

IM rnkht pfjo' ^0 othejs 
(PLD 1975 Supreme Court 244). 

In the said judgment, the Apex

Court has held:
•Now. what Is meant by the phrase 

functions in connecfton 
ora

‘performing
with the affairs of the Federapon

II Is clear that theProvince'. 
refererjce/s to
functions, Involving. Iri one from or 

element of exercise, of

i'

arrotoer, an
The funcOons may bepublic power, 

the ttaaiional police kmctlons of the 
■ State. Involving the rhaintenence of 

and order and oihar regulaloiy 

acPvliles; or they my comprise 
functions pertaining I to economic

welfare,

law

i

\
socialdevehpmenl, 

education, public utHlty service and 
enterprises of an 

' comnierclal nature.

;

“S other State
/ Industrial or

Ord/nari//, toose fi/ncffons wpuW be

. performed by persons or agencies 
directly appointed, controlled and 
financed by the State, i.e., by the

i

I

.1

cr:CX

ATTESTED
. I ' ERexa,-7Peshawarill^h Court

' ■ 1
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Federal Government or a Provincial
/ Government’.

25. Admittedly, as: evident from 

the bare reading of fiaragraph*3 & 

4 of the Regulation; the present 
petitioners are performing policing

;

r
r

service In the erstwhile tribal area, 
•:tarms and

L

theirhowever,
conditions are belrig regulating 

No.l of 2014through Regulation 
and after the omission of Article !

■(

:247 from the Constitution; through 

■a provindat statute i.e. the Khyber 
of Lws in theContinuation 

Erstwhile Provindally: Administered 
Act. 2018 (Khyber

!

Tribal Areas 
Pakhtunkhwa Act No. IN of 2019). 
the operation of Regulation No.l of 

continued. Thus,' the2014 was 
essential criteria for j being a civil 
servant is that the person holding 

the post must perforrn his functions 

in connection with the affairs of 

Federation/Province arid the tenns

1

t

and conditions of his service, 

should be determined by or under 
Act of Parliament/Provincial 

Assembly. The Apex Court iri’the 

of ft»rfflration of Pakistan

the

case
through Seeretaryj Ministry of

DMsIonU !Interior /Interior
Islamabad and 2 others vs. RO-

C'
att^ed

Peshawar High Court
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177 EX’DSR Muhammfid A/aZ/f 
(199B SCMR 10B1), while dealing 

with fhe case of an employee of 
Pakistan Rangers has observed 

that:

i:

.!•
i'

!■

i:
;■

’7....Perusal of thesa rules deerfy 

shokvs that they ere I all embrecmg. 
and therefore, under the emendmerit 

of section 1 of (he Paldstan Rangers 
Ordinance, these rules would prevail 
over the Rules of 1973. The Pakistan 
Rangers Ordinance was promuigded 

force called the

I
1,

to constitute a 
Paldstan Rangers tor the protection of 

of , order In the M
and ma/nfenence 
border areas. Slnce.wlth regard to the 
status Pfthe members of toe force the 
Paldstan Rangers Ordinance is silent, 

be safely said that

i'

f;

f:
toeretore. it can 

• the employees of toe Pakistan 
rs mil be deomecf to be. civil 

they are perfonhing
Rangers 
servants as 
duties in connection with affairs of toe 

and hence under toe

r

!Federation 

Service Tribunals Att. 1973. an

appeal by a member of toe Paldstan 
matter relatingRangers regarding 

to terms and conditions of his service
a

S

Is competent before^ toe Federal i

\
Service Tribunal...'. >

Similarly, in the case of 

Frontier
26.
Commandant. i

KhvberConstabulary.
Pakhtunkhwa. Peshawar and

c-
ATTEST&D 'V't

EXAMJWR 
Peshawar High Court

I
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t

of/tcrs vs. Gul Raalb Khan and
others (2018 SCMR 903). the 

Hon’ble Apex Court has elaborately/

examined service structure of the
Frontieremployees of 

Constabulary, w^lch is established

under Frontier Constabulary Act
Relevant

;

(Act-Xlll) of ■'SI’S.
paragraphs of the Isaid judgrnent 

are reproduced as under:* 
broad

:■

(esfs for'6. Three 
establishing the status and character 
of a dvil servant emerge from tfie 
ConsUtutionBl mandate of the afore­
going Articles. Firstfy: under Ardde 

Constitution..

i
i

;
of the240(B)

appointments to and the terms and 
■conditions of service of the persons in 
the 'service of Pakistan' are be 
determined by or [under Act of 

secondly, by virtue of

!■

ParllamenL 

Artlde 260 of the Consft'<u«on. 
of Pakistan' means any'service

service, post or office in connection 1

the affairs of t/je FederaWon.with
ThlnJiy, under Artide 212(1) (a) of the 

Constitution, the exclusive jurisdiction
to adjudicate disputes relating to the 

terms and conditions of persons, who 

ere in the service of PaWsfan vests in 
an Administrative Tribunal, namely, 
the Federal Service iTribunal. These 

tests ere mentioned In the
Muhammad Mubeen-us-Salem case

6'

1

ATTEST^^
^ • at »
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?‘v___wiyi i
f;

i*

I i:M/ (Bl pp. 656-Sd9 of the law mport). 
ThB dannltton 0/ the term ‘eMI 
servant' In the Act adopts the 
Constitutional criteria given in Article

\
'■!;

i I

r
/

;
i:260 noted above to reiterate that a 

who, Inter alia; holds a cMI

r,

i:!person
post ’in connection with the effeirs of 
ihe Federation- Inc^ding any such

to be a

t

post connect^ with defence 
civil servant. The larger Bench has In
this respect taken the logiCBl step to
incorporate the requirements under 
Artlde 240 (a) and 260 of the
^Constitution as the <lelinHiisnal criteria
of the term "dvil servanr (at p. 682 of

t

i

the lew report).
7. Having noticed the qualifying 
criteria of a dvil servant under the
law. H is appropriate now to examine

factuai matrix of the present 
controversy. The ,FC was estabtished
by tha NWFP Constabulary Act. (M-

- fConstabulary AcP. 
of the Constabulary Act

!

the

XIII) Of 191S
Section 3
empowers the Federal Government to

for thernalnteh Ihe FC BS^a fbrce
iMtter protection and Bdmlnlsbstlon of

the external ffontiats of Pakistan 
within the limits of or er^oining North- 
West Frontier or any part thereor. 
Section 3-A of ihe Conslebuia^ Act

. , Buthorises the FedemI Government to

- emfrioy the FC outside the limits of or 
North-West Frontier

[■

!;

i

i’

i;adjoining the 
Province In other pahs of Pakistan for

i:

‘■'I

1

e-
IfATTEND

EXAI^INER
igh Court

j
t
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'

itto: fwffer prvfepfion awtf
, Bdmhfst/iithn of thost 'parts. Sacfhn 

5(1) of thp Act fbJd vasis the Fcdarat 

GovwTtfwnf wip\ power to aiKotnt

[

I";
/

?'

ii
fho CommafKtant and other parses 

including tha D/sWcf ;Consi'fi6u#®T 

O/Tfcof* or Assistant pansi^Mtafy 

Oftiears of tha foroa In one or nw?

i

f

districts: Sacdon 6 dalagalas to ff>e
DiS&WCommandant and' 

Constabulary OfTicar the power to 
appoint subordinate oflfcers m the 

pmscribad by Rules made 
The Federal

;

r
I'

iimanner
Act.under- the 

Govemmant axardsadi Us power 
conferred by Section \ 21 of the 
Constabulary Act. to fra^ toff NWFP 

Rules.
Rules’), in order to 

and conditions of

j

1958Constabulary 
(Constabulary 

provide- the towis- 
service of tha officers and men in the

i
i

;

!
FC.

It will be e^>saryed toaf the 
and ixviditions of

8. -■ !;
matter of terms 
service, of the mspondentsriv^’^yees 
of the FC. are m the first place 
wgulated by the Con^abaiary Act 

and eiatioratad pursoanf thereto by 

tt\0 FC Rules. The provisions made 

by the Constabulaiy Ri^s are in 

furliiaranGa of and in exercise of the
power oonhmd by the |C(y»^«bo^ 

>^cf, TTjffmftyw. the \ f«m»5 end 

of the: conditions of 
amphyees of the FC ate prescrired

!
t

:

' :[I ;■ : r-,r:

ATTPSiXPn
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i*:
'

In the Act and the Rules. The test laid 

<hwn In Article 24d(B) of the 

Constitution requires: that the 

appointment to end ti}e tenns end 

■ conditions of sen/ice [of posts tn 

connecffon widi the affairs of the 

Federation and of a' senrice of 
Pakistan shall be determined 7>/ or 
under an Act off Parilament. The

/
!.
t

(-

[■

j'.

express/bn ‘by or undei^' In Article 
240(a) of the Constitution authorizes 

the terms and conditions of service of 
a civil servant to be provided both by 
statute or by statutory nrles. The

;■

1

f.*
r

i.provision made In the Constabulary 
Act end the Constabulary Rules, 
therefore, satisfy the Article 240(a) 
test. The judgment in the Muhammad 

1 case Ibid

\

\

$.
■pl^iheen-us-Salam 
endorses tfi/s point of view:';
‘86.... The terms and conditions of

(.

service of those employees, however.
are required to be specified under 
Article 240 of the Cons^tiitlon by or
under Act of the Parliament Thus, the

conclusion would be that only those 

persons, who are In the service, of 
Pakistan, as discussed hereinabove, 
and If their terms and conditions are 

governed either by a statute or 
statutory nrleSi In terms of Article 240 

of the Constitution, can seek remedy 

before the Service Tribunals.. ”

t
i

]

i

;
i
I
1
I

similarly, this Court In the 
case of Gut Munir vs. The
27. [

!

o'!
t

)
5'ATTBrnm^.
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I !Government of Pakliston through
!

Ssontarv. Mlnistrv of States and [
/

Frontier Reafons ■ ^ fSA^ON).

Islamabad and others (2019 PLC 

fC.S/645^, on the basis of law laid

down by the Apex Court in
Frontier tCommandant

fKhvb'erConsfabf//arv i

Paiehtunkhwa. Peshawar’S case
(2018 SCMR 903). v^ile dealing 

with the case of Federal Levies . 
Force, which was ; established 

mrough Federal Levies Force 

Regulation. 2012 having the 

of service

r:same 

for its

;

structure
employws/force as provided in
Regulation No. 1 of 20^14 has held
that employees of Federal 

Force whose ^ terms andLevies
conditions of service are governed 
under Federal Levies Force

I
t

t .

Regulation. 2012 are civil servants. 
Keeping in view the iabove. the 

Force established under Regulation 

No. 1 of 2014 qualifies; the. criteria 

of being civil servant in ^ew of Its 

composition, functions land duties 

as per law laid down by the Apex 

Court In the cases of Federation of
Pakistan through ■. Secretory. I

t
■Ministry of Interior fInterior

/
Division). Islamabad and 2 otfreps

i
f

I’
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i
i.ffn.y77 gy.PSff Muhammad

Nailr (im SCMfi 1081} and 

Commandant

i;vs.

f\ !'Frontier
1:' Khvber 

Pffhawar and
CnnstabufarVi

(■

pakhtunkhwa^

others vs.
\

rsnl Raalb f(han and

others (2018 SCMR 903), thus, the 

preliminary objection raised by the 

counsels i fo^ the 

Is sustained and

;;
I-

.learned
respondents 
accordingly, the present petitions in 
view of dear bar i contained In^ 

212 of the Constitution are
!

Article
not maintainable. ;The present 

agitatomay
before

petitioners
the Provindolgrievances 

Services Tribunal. However, prior to 

this Judgment, the status of present 
a d'jil servant was

•V

petitioners being 
not determined and jin the similar

. the Apex Cour? in Q^f| P9QI^. 
Khrn’-< case ' (2018 SCMR 903}

i.

cases

has held that:
from \ the dicta laid■11. It Mows

above that the protection of the
;

down
border areas is a sovereign /unction

I

belofiglng to and pe^rmed by the 

Federation.,. The same duty is

perfonped equaOy i thp present case 

bytheFC not only on\ the. frontiers of 

KPK Province but aisd by maintaining 

order in other parts 6f Pakistan. For 

discharging such functions, the

I

c

ATtE^^
_ EXAMIWf=P?

i

I
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\
services rendered by the FC hevo 

.direct nexus tv/tt the effelrs of the 
Federation. Thorefoie, the reasons 
given In the Muherrlmad Nexir case
,(supra) fully apf^ here as well end we 
hold that the emf^yees of FC are ci\nr

servants. Insofar as the question of 
competent remedy in respect of 
service disputes of FC men is 
concerned, we hold Uiat In a metier 
relating to the terms enrf conditions of
service of the respondent-employees
of the FC. en appeal before the
Federal Service Tribunal Is available to-

them as ff»e axclush^ remedy under
, . the law. Accordingly: ^is rvmedy may

be availed by them vdihin the statutory 
period of llmltailon c^ihanclng from 

date of Issuance of certified copy 
or this Judgment. AH. these appeals 
filed by the Bppellant-(^mmBndant.

according aiiowed In above

ir

i.
f

1

i-I

,'i

i
i

[

!

the

I

FC are 
• terms".

■

. t
of Ihe petitioners (PATA 

Federal Levies Force) was examined in
i

Juxtaposition with the Provincial Levies 

. Force and /b/d judgment, we observed that 

, J service of both the forces Is governed 

j/ ‘ under the rules so framed under the 

provisions of ‘Provincial Administered 

Tribal Areas Levies Force Regulation.

When case

t

/ jr

j''

ATT D'
■) ■
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i
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^ 2012‘. Therefore, we believe that the 

status of petiUoners is that 'of civil servants
!

for. all practical and material purposes, and 

as such^ the matter of terms and;
I

conditions of. their service squarely falls
I

outside Uie ambit of writ juHsdlctlon of this 

court given the ejqslicit bar contained in 

Article 212 of the Constitution. As earlier

J

!
5discussed service rules of the petitioners 

Federal ■■ Levies' Force) and(FATA

Pm\dndal Levies Force both were framed.
I

i
t

‘Provincial •under the provisions Of :•

Administered Tribal-Areas l^evies Force 

2012" and through the ibid :
Regulation,

judgment, the personnel! of Provincial

declared as Civil
f

Levies Force were 

Servants after exhaustively discussing the

i i:
i
i

i ;
■ matter.of Lewes Force performing their 

duties in PATA. Therefore', on the same 

premise, we have no hesitadon to hold that

the petitioners are Civil Servants as their
I

service fulfills the entire criteria of Civil

«

f

i

>
i

t

Servants so provided by the law. Learned 

counsel representing the petitioners couid

f

!
i

i

f c.

I
I EXA /;

• • I. ^ I •
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;
:■

not distinguish the status of petitioners 

(PATA Federal Levies Force) vis e vis 

Provirjcial Leavy Force in any manner. Both 

forces are performing their functions in the 

same area for. the. same object and;

i

5'f7 ;

/
i

(

i.

r
purpose, and both are being maintained

exchequer.
i •

through the provincial 

Therefore, the matters arising out of the

I

I

(

terms and; conditions of service of the

petitioners are only amenable' to the
■

Jurisdiction of the Service Tribunal in terms
s

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have challenged; the vires of the 

Impugned Notification arid as such the 

not amenable tp the jurisdiction 

of the Service Tribunal| Is concerned, 

suffice it. to state that it I has long been 

settled that Service Tribunar has ample 

Jurisdiction to deal with theiissue of vires of 

the law and rules framed thereunder. 2015

■

1

;
[

same are

I ;
I ,

r,

).

SCMR 253 NATIONAL ASSEMBLY

SECRETARIAT through Sectrary V. 

MANZOOR. AHMAD

I

>
and others.

[ rd■c^!
I

(
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i’-: Therefore, the contention so agitated at the 

bar Is misconceived and as such repelled.

•In trfew thereof,^ the status of 

petitioners has been dedared as that of 

Civil Servants and the matter In question 

revolves around the terms and: conditions 

of their ser\rice which does fall outside (he 

jurisdiction of this court given the baring 

provision of Article 212 of the Constitution 

and as such instant petitions are dismissed; 

being not maintainable.^ However, the 

petitioners may approach the wormy 

Service Tribunai for the redressai of their 

grievance if so advised. >ybeit, earlier the 

status of petitioners being civil servants 

not determined. . therefore, 

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

commencing from the date of Issuance of 

the certified copy of this judgment in terms 

of the judgment of august apex CQurt in Gul 

Raqib khan's case 2018 SCMR 903.

COC Nos.3d-m021 in 

W.P.Nb.367’M/202l and;' COC No.436-

■.

■c.,

5^1>
0.
t
i

t

y

I*

i1

!

'y i

i.

s ■ thewas

i

■;

I!

i
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dismissed for having become infructuous.
are !

i: ■ i. / > ;
1 S

/
■i

I
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