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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

éerfvice‘ Appeal No. é 25 E:Z _of 2022

Fazal Mahmood S/o Fazal Aleem R/o Mohallah Coloney, Tehsil
Batkhela Dlstrlct Malakand [L/Nalk No.4414]. .
s Apﬁegént

1) Government of Khybefr_ Pakn'tlunléhwa through Chief Secretary,
. Civil Secretariat at Peshawar.

: ) Government of Khyber through Secretary Home & Tribal Affa:rs

, Department Civil, Secretanat at Peshawar.

' 3) Commandant Malakand Lewes/Deputy Commissioner, District

~ Malakand at Batkhela. |
o | e, Respondents

. APPEAL UNDER SECT!ON 4 OF
THE KHYBER PAKHTUNKHWA SERVICE |
‘ . TRIBUNAL ACT, 1974.

PRA YER:

- On acceptance of this Appeal Notifications No

' SO(PoIlce-II)HDIMKDILevuesIMnsc 12020 dated

22-03-2021 & ‘No. SO (Pollce-II)HDl1-3/Federal

Levnes 2021 dated 21-10-2021 and subsequent

retlrement orders |ssued by respondent No.2 may

~ be declared ‘as iIIegal and the same be set és'idef.

COnsequent'iy,-the abpeilant may be held entitled

- to complete his servnce till attalnmg 60 years age
s in llght of Nottﬁcatlon dated 14-07-2020.

Alternatively, the lmpugned notifications may ’be
declared to be ineffective upon the rights of the
appellant and he may be allowed to complete his
service till attaining 60 years of age.



' RespecthIlv §ﬁeweth:

1)
.

e

That the appellant has ‘been serving as regular member of

Levres Force having a consrderable length of service at his

| ‘ credit (Copy of Appomtment Orderis Annexure “A”).

That services of the appellant were |n|t|ally regulated under
' the Federal Levres Force Rules 1962, which were non-
. statutory

-That subsequently, the Governor Khyber Pakhtunkhwa, under
, _.-the omltted Article 247(4) of the Constitution promulgated the
-,PATA Levies Force Regulatlons 2012, Consequently, the
B Provmcrat Government framed Service Rules for the Levies
" Force in 2013 (Copy of relevant text of Service Rules notified
' th February 2013 is Annexure ‘B’ )

"That Schedule-ttl of . the above mentioned Rules, which
. prowded for Iength of service. towards retirement had certain
- anomalles Hence the Sard Rules were amended in

E .‘December 2013 and the above stated anomalies . were

o

E removed toa larger extent (Copy of amended Rules notified in
N December 2013 are Annexuire “C").

,That 'the relevant Rules were further amended in July 2020.
'~‘-Regardmg the length of: service fowards retrrement Rule 17
- 'was amended to the effect that all Levies personnel shall retire

‘ from servnce on’ attalmng the age of superannuatlon i.e Sixty
- "Years Furthermore Schedule-lll which prowded for certain
. .length of service, was deleted by virtue of the amendment
(Copy of. amendments notlf edin JuIy 2020 are Annexure ‘D).

| That the rules were further amended on 23-03-2021. Rule 17,
) Wthh prowded for retrrement on reachlng superannuation was

agam omltted and Schedule-lll was revived with certaln

| ‘-.-amendments Consequently, the junior rank officials’ like the

present appellant would retire after performing certain years of

~service or on reaching certain .age. For instance Hawaldar
. {{;. :
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1)

4

“W.P No 338- M/2021 W, P No. 333 M/2021 and W.P No.335-
‘ ‘M/2021) before the Hon’ ble Peshawar High Court. However,

because of jurisdictional |ssues,t,he matter was referred to a
larger Bench.

That in',light -of the above me'ntioned-Act, the appellant along

with othe_r similarly placed employees of the levies force filed a

* constitutional. petition' (WP No. 1281-M/2022) before the

‘ Hon;bleuPeshaw‘_ar High Court Mingora Bench to the extent of
“their re-instatement in light of the ProvinciaI‘Assemny’s Act.

o The petition was aliowed by the Hon'ble High Court vide

1)

" ‘Judgment dated 23 11 2022 whereby the respondents were
v,d:rected to re-mstate the then petltloners It- is worth
" menttomng that vires of the |mpugned rules were not
-'challenged in the said petrtton which are belng lmpugned
h 'through the lnstant appeal ‘

T hat.a :la'rger Bench _of the ',_Ho‘n’ble Peshawar High Court
~ heard the connected oetitione on 29-11-2022. Consequently, ‘

th'e' Hon’ble ngh Court. decided that personnel of the levies

“ force are crvrl servants and their employment matters would

B be dealt with by this Hon bIe Tnbunal (Copy of order dated 29-

is)

- 11-2022 is Annexure “J).

- That betng.'aggrteyed with; ﬂthe«.. impugned notifications and
'subsequent retirement order,-the instant appeal is being filed

~ before this Hon'ble Tribunal, inter alia, on the following

" 'g‘rotrlnds: '
LeROUNDS:

.That the |mpugned act of amendlng the relevant Serwce Rules
“to the detnment of the appellant and subsequent retirement is

rllegal and un-Constltutlonal Hence the same acts are liable

- Yo be declared as such.

B)

h That |t is a settled Iaw that serwce rules cannot be amended. to

o | the detriment.of public sector. employees Even, if they are so

s
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. u) Any other remedy though may not ' specifically

_prayed for, but whlch curcumstances of the case
- would demand in the mterests of justice, may also :
;o be granted '~ ' | .
' . Appellant /_J{ =

Fazal Mahmood
- |dentified by counsels

Dr. Adnan Khan Barnster-at—l.aw

Advocate Supreme Court of Pakistan.
&

‘Umar Sadiq Advocate High Court

_’CERTIFICATE

' --»Certlﬂed that no such Ilke appeal has earller been ﬁled before
.' thls Hon ble Tnbunal on the subject matter.

Appellant

Fazalﬁ/ hmood




OFF'tca:.“dRDER. i

. Mehmood rlo  Khar

on e
0FF|CE OF THED

. COICOMM

. MALAKAND LEVIES MALAK:SI?ANT

NO. 5 ‘

‘ e
DATED MALAKANG THE_/8

. Consequent upon the recommendatlon of Recruztment and
election Committee of - Malakand Levses Mr Fazai Mehmood - &/6 SuEtain VT/

A |s ‘appointed against the Techmcal post Sepoy Cum
rmourer in Malakand Levy (Federal) |n BPS-5 (3340-160-814Q) plus usual

allowances on temporary basis on the fotlowmg tesms.and conditions: -

. 1. The appomtee will provide Health and Age certifi gates from'

: Medical Superintendent'of AHQ Hospital Batkhela.

2. His age should not be less than 18 and above 33 years.
‘3. He will be on probation for a ‘period of one year.
4. The. appomtee will be governed by such rules and
. regulation/poticy, which may be lssuedlprescnbed by the
. Government from time to time for the category of Malakand
Levies Federal. :

.. 5. in case of resngnataon from semce, the appointee shall have to
gwe -advance notice for ‘one morth; otherwise one month’s pay
in lieu thereof will be deposnted into Government treasury.

- 6. The appointee shall take-over. charge within 15 days positively,
_otherwise his: appomtment shall be deemed cancelled

atically,
7. %l;\t:r“g"e repgrt should be submitted to alt concemed.
8. He will be entitied to réceive all allowances etc admissible. to the
' category of Malakand Lewes Federal personnel

2]
-~ 7

-

DCO/COMMANDANT
MALAKAND LEVIES MALAKAND .
" No. 527’ }7 ILC :
. Copy forwarded to the:-
. P Peshawar.
f Secretary Home, NWF

. Addttloif‘z";:‘he‘remalakaﬂd Division Saidu Sharif Swal. .

3 ggmLTysSecretary (58LK) SAFRON Divisionisiam c
. a, Aggncy Accounts OfﬁcerdT:L&;::nd | _ /
/Eé. ‘Subedar Major, Malakan s » L

‘Official conce infom,aﬁon & necessary action.

DCOICOM ANDANT bg :
MALAKAND LR&ES MALAKAND

B

Scanned with CamScanner
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3 el HOME&TR]BALAFFNRS UEPARTM :
- o ‘Peshawer the &ihFebruary 2013 b
s e e:erclse of the powers ponfened by Secﬂqn 9 of the PATA Levies Fo
B

- 'Provlnc!a) Govemment of Khybar Paktlm'\klma is pieased w make th

1~ Short ttie and eqmmenoemmt.- (1) These.rulas mey be called BFEVIR 'aﬂmdmm‘ :
%y&(mm’%i@mwmﬁmmm,} mef g)daulesgzma,,

LY e PR TRE

Ve (2)  Thejshell wme\ntn force at once.
f 2 Daﬂnltlons.—(l) in theso Ruiea, unless the. conwa cithanvlse tequire, ) pye_;;wé;
- Shali haveﬂwe meaninghemby respecﬂVetysssignedmmem,namely !
'. : (a) - 'Appulntingmﬁ\oﬂty“ means the appo!ntlnga .
S ) - 'commandant" mieans Commandant of the Force, Wh shell b the«
TSI S Oommlsslpner'ln'melrrespecﬁve]ﬂdsdll:ﬁon' :
I ' . ks !
.b Ce N (IS *Daputy commandant (Operadon)’ -means an Assistan (."o\'m'nlssmner't!l“r ...'w :
oL A, PRI officer of the Dlsuictdeslgnatnd as such by the provinclal mment who S
T - ' Deputy Commandant (Operation) of the Force in PATA, ta ekercise in b
Cae . . jurisdiction such pawers and perform such functions 3s may be prescﬁbed, s
R S wWihe shall b responslble to the Comm_andanl for operatio al maﬁers ot ﬁxe 1.4-; :
A L .lnpm.,,- - o . Rk
W ) "Deputy mmmandant (Admlnistmﬂon)" . means beputy Comm
B P (Admlnlsuaﬂon) of the Foroe, who shall be an officer of th provinclal g

BFL ) ‘:"‘u

- or.any officer of the Distict designated as such by the provincial gc‘fefﬁn@;i-\j i
exercise-in hls respective jurisdiction such powers and pe rm auch W
‘may be | seribed and d who.shall be msponslble o |thé Comm

admlnl on and estahljshment matters of the Forcs in PATA

-

. ‘Gowmmant" mwns the Government of Kiryber pakhtunkh¥ia;

S "Home Depsmnent" means Provlnclal Homa &Tﬂbal Aftal

' »'_“lnlt!al recmltment" means’ appotntment made other thap by promo
ttansfer:

SO "'Schedu!e meammesd:eduwapwdmmmm

- pMe u—-.‘.-—t..-
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' - . . . . .
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GOVERNMENT OF KHYBER PAK.HTUNKHWA Y
HOME &TRIBAL AFFAIRS DEPARTMENT @ -

NOTIFICATION
~ Peshawar the 4“‘°Febmary 2013

SERVICE RULES FOR FEDBRAL LEVIES FORCE IN PATA

In exercise of the power conferred by Section 9 of the PATA Lev1es Force

e Regulatxon 2012, the Provmmally Government of Khyber Pakhtunkhwa is pleased to

make the following rules, namely:-

| PR Short tltle and commiencement:- Q) These mles may be. called Provmmally

' Admlmstrated Tnbal Areas (PATA) Federal Levies Force Service (Amended) Rules,
12013, ST '

2 They shall come into force at once:

2. Deﬁmtmn - (1) .n tncse R.;.les, unless the context otherwxse require, ‘the followmg .

expressxon shall have the meanmo hereby respectwely asmgned to them, namely -

5 N ) “Appomtmg Authonty” means the appomtmg authonty specnﬁed in rule-4

(b) “Commandant” means. .Commandant of the Force, who 'shall be the
-+ Deputy Commissioner m their respectwe jurisdiction,

- (c) . ““Deputy Commandant (Operatxon)” means as Assistant Coxmmsszoner or -
S any ofﬁcer of the District designated as such by the provmclal government
“who shall be Deputy Commandant (Operatlon) of the Force in PATA, to

- exercise in his. respectwe jurisdiction such power and perform such

: 'functlons as may be. prescnbed and who shall’ be respon51ble to. the

- Commandant for operatxonal matters of the Force in PATA.

v_ @ ,»'“Deputy Commandant (Admlmstratxon)” means Deputy Commandant
‘ g (Admmlstratlon) of the Force, who shall be an ofﬁcev of the provincial
govemment or any ofﬁcer- of the District de51gnated as such by the

. fprovmcnal govemment to exercise in his respective jurlSdlCtlon such

. “powers and perform sncn functions as may be prescnbed and who shal! be
responsible‘ to. '.the 'Comrnandant in administration- and establishment

» matters of the T‘orce m,PATA
(e) “Govemnent” means the Government of Khyber Pakhtunkhwa

(f) ) “Horne Department” means Provmcml Home & Tnbunal Affalrs
- Department; o '

{8 “Imt:al recrunment” means appomtment made other than by promonon or

: "lby transfer; a’fﬁ

o

() | _“Schedule” means the Schedule appended to these rules’



. SCHEPULEN @
_ SeeRule17 ‘

'Pbst/R}mK

Length of serv1ce/Age S ]

-1 | Subedar Major-(BS-lG)_ g 38 years service or 03 years service as Subedar Major or 60
t S - years age whnchever is earlier -
2 | Subedar (BS-13) 135 years service or 03 years service as Subcdar or 57 years
S Ny age whichever is earlier :
3 | Naib Subedar (BS-11) 32 years service or 03 years service as Niab Subedar or sS4
| o years age whlchever is carller ‘
~4 | Havaldar (BS-8) - 29 years service or 03 yeats servnce as Havaldar or 5] years
: S age whichever |s earfier -
5 Naik (BS-7) a 26 years service or 03 years servnce as. Nalk or 48 years age
‘ . whichever is earlier .
G 1/Naik (BS-6) T123 years seryice or 03 years service as L/Naik or 45 years age |
S : E swhlchever is, earher : o f
7. | Sepoy (BS-5 20 years semce or 42 years age whlchever is earher

£ .
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‘-. . - } ‘ N .‘ ~' . 4 ' l . P .
, R ' - ‘Government of Kyber Pakhtunkhwa, Lo

: ‘ Home &'Trii.taal Affairs Department :
P : ~ Dated Pesfawar the 12% December, 2013

I, - NOTIFICATION S
~No. SO Levies)HD/FLWI1 1/2013/Vol.1. The Competent authority has been pleased to order

further amendments in Schedule- of Rule-4(2) and Schedule-lll of Rules-17 under Para of the

Regulation. for PATA Levles Force, 2012 & Rule-24 of the. Provinclally Administered Area

e

(PATA) Federal Levies Force Service (Amended) Rules, 2013 as under-
Rule-4(2) Schedule - : R =
- . SCHEDULE-
- L See Rule 42)
Uniformed Force - : - : ,
\ S.No | Post/Rank —TEiigibity for | Profmo. Direct | Qualification ‘]
. , S : promotion "1 tion Quota .
~ Quota
T Subedar Major (BS- One year service 100% .
® . |®s Subedar _ -
"Subedar (BS-13) One year service 100%
A i | as Naib Subedar :
Naib Subedar (BS-11): One year service 100%.
- - - as Hawaldar_ :
Hawaldar (BS-8) - One year service. 100%
- "+ lasNaik ' ;
Naik (BS-7Y — | One year service 100%
o as Lanca Naik B ¢ - _j
5| Lance Naik (BS-8) . One year service 100% ,
: , R as Sepoy -
7. Gepoy (855) _ B T50% | Middle Pass/Matric
18. Tead Armorer (BS-5) - One year service - 100% . Middie Pass/Matric
: L 1as Assistant’ . : . '
. A | Armorer____ J : o J
9. Assistant Armorer ) ' \ 100% | Middle Pass/Matric \
|1 \ . | R -

Rule-1T ]Re’dr‘ement): (1Y All uniform levy pérsonne! shall retire as per Schedule-m.or. opt for
 retirement after completion of 25 years of regular service and no extension beyond retirement
- ghall be granted. ' L ' :

SCHEDULE -iIl
5 R ' Rule -17 (Retirement) __

SNo | PostRank,  — Length of servig;elaga.for'retirement |
1. | Subedar Malor (BS-1 6) 37-years' of Aselrvice or 60 years of ageé whichever is earlier
2 Subedar (8S-1 3) . —_-_ 35 years' of sér&ice or 60 years of age whichever is earlier
=i Subedar (85-11). 33 yaars’ of seice or 60 years of 299 —ichever s earlier
ry Hawaldér (BS-8) . 131 years' of service or 60 years of age whichever is earlier
5. Nak (BS-7).. ~—""129 years' of service or 60 years of age whichever i earlier
6. | LalncenN-aik- (BS-6) 28 years' of 'se‘rvice or 60 years of age whichever is earlier
7 ' :

75 years: of service of 0 years of age whichever is earlier

Sepoy (BS5) _
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* BETTER COPY

HOME DEPARTMENT |
‘ Dated Peshawar the 14 07-2020

. No SO (Pohce-IDHD/I 3: In ‘exercise of the power conferred by Section 9 of the

Provmcrally Admlmstered Tr ibal Areas Levies Force Regulation 20 12 the Govemment

of»the Khyber Pakhtunkhwa is pleased to direct that in the Provmcnally Administered

'Tnbal Areas (PATA) Federal Levies Ferce Serv;ce (Amended) Rules, 2013, the
‘followmg further amendments shall be made namely:. e

Amendments

~In the said rules:-

a) Fro rule 17 the followmg shall be substrtuted, namely

“17 Rettrement -— All Lewes Personal shall retire from serwce on

aftaining then age of superarmuatron i.e sixty (60) years or they may opt
for retrrement aﬂer completlon of twenty “five (25) years regular service,
N and o |
b) Schedule-III shall be deleted.

SECRETARY TO, -
GOVT: OF KHYBER PAKHFUNKHWA
| HOME DEPARTMENT
Coﬁy forwarded to the:-
oo
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No & date. K

- *To be substituted notification of even

OF KHYBER PAKHTUNKHWA

R ¥4

" GOVERNMENT OF 16
- HOME AND TRIBAL AFFAIRS DEPARTMENT
NO.TlFlCATIO‘N _
o : o peshawar, dated the 22-3-2021 -
..No; SO(Police;ll)HDIMKDiLéviesIMisc.12020:- in exercise of. the powers
. -conferred by Section-9 of, the PATA Levies Force Regulation, 2012, the Provincial
Government of Khyber'rﬂa.khmakhwa' is pleased to direct that'in the PATA Federal
Levies Force Service (Amended) Rules, 2013, the following further amendments shall
o Amendments
" inthe said fules= " .
. 1. In Rule 4, sub-rule (%), the following shall be substituted. namely:
- !y ‘Commandant shall be the appointing autho{:ity for initial
: . recruitmént and promotior up tq_gbg rank of Subedar:
. : _ Provided that the appointing authority for purpose of
- “promation to the posts of Subedar Major 2nd Super'inlend.en‘ts shall be
Seciélary, Home Department.”. ' '
2 For Rule 17 the following shall.be substituted namesy.
© w{7. Retirement: All Levy personnel shall retire as per Schedute-1ll and no
extension in service after cetirement shall be granted”.
3, For Schedule-il, the following shall be substituted, namely: .
T o wSehedule-Ill ?
7 [see rute A7) ,
< Neo. 1 Name of the Post/ Rank Qualification for Bromotion | Length of Service/
1 “Subedar Major (8S-16) On the, basis of Seniority- Thirty  Seven Years Of
‘ : cum-fitness from amongst | Three years' Service as
the Subccars ' having Subedar Major Of Sixly
. Interrediate Qualificalion vears of age whicheveY
' L . is earlier
2 [ Subedar (BS-13) By promotion, on the basis | Thirty Five  Years (
e f«Seniority Cum Fitness in | service or Five Yeras
the following manner, | service as Subedar of’
T namely: . Sixty years of ' age
. w i)y Filty percent {50%) | whichever js earlier %
' _jom .amongst the } -
Naib Subedars
t_lavlng- intermediate
- qualification; and
iy Fitty Percent (50%) | . "
' from amongst Naib
| Subedars having
1 . Secondary School
- : T Certificate N
13 Naib Subedar (BS-11) By promolion, on The Dasis | 1hity  Three Years'
: - : . of Seniority Cum Flidess in | Service of Seven Years'
U ghe  following  mannef. Service  as Naib |,
aamely: . Subadar or Sixly Years :
| T SRR
% it -
l,’/£ — K /’/'
oo /\ < g
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qualificatinn, and - :
- F . . . . © . (i) Filty Percent (50%) from
_ j;i*‘ : N o . amongst Hawaldars.
7 S, No, Name ofithe Post / Rank Qualification for Promotion « Length of Service / .
i ’ : o e ) Age
4 i Hawaldar (BS-08) e . Thirty One years service
- R c or Three years service
as Hawaldar or Fifty
One years of age,
‘ ' . o . : whichever is earlier.
. {5 . .| Naik (BS-07) IR B Twenty Nine years
B : o , : service or Three years
T service as Naik of Forly
Eight years of age,
, C ; A _ . . whichever Is earlier,
6 - Linaik (BS-08) - . T . ‘ Twenty Seven years .
- S . : ’ service or Three years
senvice as L/Naik or
Forty Five years of age,
e 1 ' L N B L whichever Is earller,
7 ) Sepoy-{8S-05) : , - - . Twenty Five years
' S ' g . " | service or Forty Two
: ‘ years of age, whishever
t L L Lis earlier.” ‘
S SECRETARY TO
- GOVERNMENT OF KHYBER PAKHTUNKHWA,
" HOME & TRIBAL AFFAIRS DEPARTMENT
Copy forwarded to the:-
1. Principal Secretary lo the Governor, Khyber Pakhtunkhwa. '
~ 2. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
3. All'Administrative Secretaries to Government of Khyber Pakhtunkhwa,
4, Registrar, Peshawar High Court, Peshawar. o
2L 5. All Commissioners, Khyber Pakhtunkhwa,
6. ‘Al Deputy Commissioners, Khyber Pakhtunkhwa.
- 7. Provincial Police Officers, Khyber Pakhtunkhwa.
8. - Ali.Heads of Attached Deparntmenti in Khyber Pakhtunkhwa,
8. PSO to the Chief Secretary; Khyber, Pakhtunkhwd.
- 10. Accountant General, Khyber Pakhiunkhwa.
11. Diregtion Information, Khyber Pakhtunkhwa.

. The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa. .
He Is requested to publish the above Noification in the Extra Ordinary Gazetle of
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same to the Home
Department ' . S ' ,
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. .Subject:  Application for Teview of

the levies rules 202

1. That the applicen't_'si are the levies personals of Malakand Levies.

2.

| "4

That ij.h‘i'zj Malakaﬁd ALevies__is estabﬁshed i'n the )"ear 1895.

That themMala.kand levv Dersonals are performing their reg'ular duty as
po]icesmce1973 o e o

That 1n the year 1962 Levies mles were promulgated in which the

: retirement age. of dxfferent ranks were determ:ned and the of renrement

of Subldar Ma,]or Subldar Naib Subldar were determined as 30 years of

service or 50 years of age. for I.ans Naik to Hawaldar 25 years of service

or 50 yea;s of age and for constable 18 years of service and 50 years of

. age wmchever comes flrst (B_ules annexe d)”

‘That after the prori:iulgatioh of the said rules, the mentioned rules ‘were

: ﬁrst amended in Febmary, 2013 in which the retirement age of different

g ranks were determined qnd rescheduled the retirement age of Sub1dar

, Mador were changed to 38 years of semce. or3 Years as Subidar quor oF

. 60. years of age, the retIrement age Subxdar were changed to 35 years of

'v.semce or 3 years a3 bumudl‘ or 57 years of age, the. retirement age Naik




‘-
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. . Subidar cha.nged o 32 years of service or 3 years as Naik Subidar or.54

years of age 'I'he retlrement age of Hawaldar were changed to 29 years

.of servlce. 3 years as’ Hawaldar and 51 years of age._That the service of

- Naik were changed to 26 years of servlce, 3 years ag Hawaldar and 48

'years of age 'I'he retirement age of Las Naik were changed to 23 years of

o+ service, 3. years as Hawaldar and 45 years of age. The retirement agé of

-Seopy/constable were changed to 20 years of service, 42 years of age .

whichever comes first (B,ulgs mached) f:'>

.--’I'hat in'-December 2013 the service teniu'e and retirement age. was

- rescheduled for Subidar Major 37 years of -service and 60 years: of age -

Subidar 35 year of service or 60 years of - age, for Naib Subidar 33 years

’ .of service .or. 60 years of age, for: Hawaldar 31 years of service or 60

T years of age, for Naik Hawaldar 29 years of service or 60 years of age, for

ALas Najk Hawaldar 27 years of servlce or 60 years of age and for the

constable/seopy 25 years of service or 60~ - years of age which comes

Aﬁr_st.@_es_amxgac_e,d)_- & |

g

. In august 2016 the service tenure was once agam rescheduled in which

for the post of Subldar Major 37 years of service, 3 years as Subjdar

'Major and 60 years of age. For Subidar- 35 years-of service or 5 years as

Sub1dar or 60 years of age. for Naib Subidar 33 years of service or 7 years

as Naib Subidar or 60 years of age whlch comes first. (Rules apnexed). D |

] That on 14/07/2020 the schedule of the reurernent and service tedure -

.- wWas amended as deleted the retxrement age was ﬁxed as 60 years. or 25

: years of semce ‘tenure wh1chever comes first. (ggnu;ggh_m e
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9 That on 22/03/2021 the levy rules were lastly ame.n.ded in which for the

‘post of Subrdar Mauor 37 ‘years of service or 3 years as Subjdar Maaor or |
60 years of age. for Subldar 35 year of servrce, 5 years as Subidar or 60 _
..."of age, for Naib Subidar 33 ‘years-of service or 7 years ‘as Naib Subldar or

o | 60 years of age, for Hawaldar 31 years of semce or 3 years as Hawaldar

“or 51 years of age, for Najk Hawaldar 29 Vears of servrce or 3 years as

- Najk Hawaldar or 48 years of a,ge for Las Naik Hawaldar 27 years of

. serv1ce or 3 years as Las Hawaldar or 45 years of age, for constable/Seopy

25 years of service or 42 years of age( gulgs ap;amed) F i

' -.10 That ln the abOVe mentloned rules of 2021 the ranks of Hawaldar and

b S

'. " Seo;py are changed two steps down from scale 7 to S.

: .:11 'I‘hat agalnst the drfferent amendments some levy personals ﬁled wrlt

petltlons before the Hon anle Peshawar high court, which. were decided.
(Qenleeatmhm q

' '12 ’I'hat in the year 2021 ‘some of levy personals flled an app]ication to your

Honor on that app]icanon the summery of ten pages were prepared

" which was approved by the hon able Chref Minister of KP .(__g_nx

13 That tbe final amendments of year 2021 are against the fundamental
nghts of the applicants, because these amendments are based on

discrlmixiation ln whrch the service tenure and age of retirernent of

: I'Iawaldar to copstable were reduced whﬁe the service tenure and age of

retirement of other ranks were enhanced

/G..:T C
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» 14 'I'hose from the unplementatlon of amendments ot‘ 2021 237 1evy -
personals’ of lower ranks are going o be reured

‘é- =

15 ‘I'hat for the i'ank q:l’ constable the age of recmitme.nt is minimum 13.'  o
3

years and the age of reﬁremgnt is 42 years 80 it is not possible that

someone wﬂl serve for 25 years. ‘

' 16 'Ihat levy personals are also servlng the country as other forces and be "
dealt ljke other ferces/po}ic:e. and their Service structure be schedule '

once for all.

17 That the amendments of "021 are agalnst the natural justice and

fundammtal rlght of the apphcants are mvolved .o Y

" Dated 29.03.2021,




“amended Service Rules 2021 Sched

¢ of Khyber Pakhtunkhwa Home & Tribal Affairs Departient,
. Sepoys of Malakand Levies,
. as noled agains| each stand

OFFICE:ORDER
' In " pursuance of "‘thiﬁcalion '_Na.SO{Polic’e-ll)lHD_IMKDILeviesIMiscféOZO
ule It} dated 22-03-2021. lssued by Government

Poge -1vnl’3 _

OFFICE OF THE DC MALAKAND/
COMMANDANT MALAKAND LEVIES

NO,_ /[

e '
DATED MALAKAND THEZ4 /3 12021

Phone: 0932-452080.Fax: 0932-452105 -

', Peshawar, the following

who have atrelady compleled the requisite service/age

s refired from service wilh elfecl from 22-03:2021 (AN)

<with full pensionery benefits as per relevant pension rules:-,

S.No-

. Regifmental

'Name T -Ratirement Reason
Neo &1 ' '
‘Deslg'nation L ;
1. | 4515 Sepoy | Fazii Rahman Completion of the requisile 42-Years age
2. |4517 Sepoy | Said Alam Completion.of the requisite 42-Years age
3. 4518 Sepoy | Sardar Ali | Compielion of the requisile 42-Years age
4, 4519 Sepoy | Fazal Mohd ™ Complelién of the requisite 42-Years age
8. 14524 §epoy -] Sultan Said Completion of the requisile 42-Years age
6. |1 4526 Sepoy lhéan Ai . 'Complelic;n of the requisite 42-Years age
f. '| 4527 Sepoy | Junaid Ahmad Cqmpleliqn of Ihe requisite 42-Years age
8. .| 4528 Sepoy | HazratIgbal Completion of the requisite 42-Years age
-9, 4529 Sepby Haji Rahman Complstion of the requisite 42-Years age
10. | 4531 Sepoy | WahidShah - | Completion of the requisite 42-Years age
T 4532 Sépoy | Sardar Ghaqi | Completion of the requisite 42-Years age
12.. | 4533 Sepay | Amjad Ali Completion of the requisite 42-Ye‘ars-age
13." } 4534 Sépoy “Akhtar Khan Completion of the requisite 42-Years age
b 14, ;1535 Sepoy | litaf Hussain | Completior; of the 'r.equiai,te 42-Years age
/-. 15. | 4536 Sepoy | Shah Hussain ,Compleliaﬁ i ".h,ev.r_e‘q;ui_éile 42-Years age
16. | 4538 Sepoy | Zakir Ud Bin Complelian of the requisile 42-Years age
17. 14539 Sepby Niaz Ali Completion of the requisite 42-Years age
"18. | 4540 Sepoy | Fazal Hussain ;Co-mple,_lion of the requisite 42-Years age
18. .| 4541 Sepoy | Akhlar Munair -Completion:of the requisite 42-Years age
20. -4542'¢'Sepoy ‘Khalid Khan . 'Cpmpleuoﬁ of;’lha requisite 42-Years age
21. | 4543 Sepoy Mohd thsan Complaiion of the:requisite 42-Years age
- 22. [ 4559 Sepoy | Lalf Khan Completion of the'requisile 42-Years age |
23. | 4560 Sepoy Com ‘

Shahfi Khaliq

‘Completion of the requisile 42-Years age

A
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/' . Page 3af 3
¢ | S | 108 Seoy T Omer Refan [ Comtaton o s e "
& . 2. | 5105 Sepoy | Raziq Knan Completion of the requisde 43,7 éan ago |
b; ; 63. 5108 Sepoy: Nasim Ullah_ .| Completion of the reqtrsite 42 ¥ par, age
v 64..1 5109 Sepoy | .Af"iaC_' Ao éomptelnon of the rcqa?ﬁfr:'u‘rg}{&}f;
85. | 5202 Sepoy | Amir Hatam T Completion of tho roqu-srs 42.Vears sge |
66. | 5258 Sepoy | Saeed Ullah Khan Corﬁp!enon of the requmite 42-Years woa
67. 5259 Sépoy" lhsan Ullah [ Completion af the reqursite 43 Feare ags i
68 ‘ 5256 Sepoy | Mohd Hussain. [ Complefion of the roquisia ¢2-Yenrs aga -
B69. | 5326 Sepoy | Nausherawan Completion of the requiste <2-Yeoors 5«;9“
i70. 15396 Sepoy- | Sawar Khan ) ,Compielu;‘m of the requisto «12'-ch"3’-’.'5'~‘.
2571. 5434 Sepoy | Imliaz Alam Completion of tha requisie 42 7ears 236
172. | 5461 Sepoy | Mohd Humayan | Completion of the requisite 42.¥4ars ago
:73. | 5480 Sepoy | Noor MUhammad Co;_ﬁpletron af the requisie <2-Fears age’;
7a. 5503 Sepoy | Sarfaraz Khan Completion of the requisiie <2-feaft age ‘
'75. | 5505 Sepay " Noor Khasaid Co;nplenoﬁ”ol the requisile 45176555'553—%
" 76.. 5674 Sépoy | Asghar Al Complction of the-requisite <2-Years ago ’
77. '5667 S,eb'ﬁy Fazal Méhmoqd Co.'fnplen:on'cf e feqwsg}e 42-Years wg—n'
‘ 78. .59_26 Sepoy M;ohd Farooq depleuon of the tequiste 42-Years ﬁﬁé ‘,
79. | 5927 Sepoy | Sarlaj Mohd Completion of the requisiie 42-Yeais age !
-.80. , | 6302-Sepoy ‘Mohd Zeb COl;:nplet,:on‘.ol the requisite 42-Years age

e

.
2,

3.
5

No, 83 —93 ne

~¢

DC MALAKANDICOMMANDANT
MALAKAND LEVIES MALAKAND

Copy with forwarded 1o the:-

Commissioner, Malakand Divi
please.
Seclion Officer. (Police-Il),.
Peshawar for information wi
District' Account Officer, Matakand.
Subedar Major Malakand Levies.

l/“./ Official Concerned.

slon. at Sajdu Sharif, Sviat for Infermaten,

Home & TA's Depariment Khybor Paxhtunshwa
th reference lo.Ndtification referred above

For information & necessary action,
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- PESHAWAR HIGH COURT, PESHAWAR.
- (mmcm. DEPAR’IMEN’I) ‘
W. P No.367-M72021 with 1, R,

, mﬁ%ﬂi&w&_ﬂ. -
vl o Dateofheadng -,-} 29 11,2022 |
ol BamsterDrAdnanforpeﬁﬂoners P
B Mr.Saqu Raza A.A.G for the respondems

—M——UIQU_E_&EAE._J'_ TthUQh this

_ slngle judgment we shall also declde the

e . connected writ petitions bearing Nos.337-
A' Mi2021, 406-M/2021 s03m2021, 514-
‘ M/2021 518-M/2021 450-M/2021 601-
m2021, 681- M/2021 632- wzoz1 919-

. "f M/2021 968 w2021, 980- M/2021 1221- o

ivl . . ‘ AW/Z021 1222-MQOZ1 1252-M021 2210-
L P)2021 2913-P/2021 5092-9/2021 5423-
. P/2021 and 5424-P72021. a5 adjudieatlon
o of a common question of Iaw and fact Is
i invofved in all the peﬁhons wherein the

4 petiboners have challenged the Vlfe& of

notiﬁcetlon .80 (Po!ice-ll) HDI | S

O 'MKD/Levies/Mnsdzozo dated" 22 03 2021
// - o whereby on the basis of impugned ofﬁoe
. / R - '."-order bearing No 128/DCICSL dated- ‘

| |
IR
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' servlee with further pfayef that they. be

. reinstated lnlo servlce from the date of their

. retlremem ie. 20.04.2021 with all back
o - beneﬁts In altemaﬁve they have prayed .
| ] 3 that the respondents be dlrected to treat

, them at par with erstwhl!e Federal Leviesof
E Federally Admlnistrated Tlibal Area (FATA)
: and absorb them in polloe arpd, g_rant them

E full pens!onary beneﬁts

.20, 04 2021, they have been retlred sfrom ,

LikeWIse in- W. P Nos 333-M/2021 .

| 3334-M/2021 335-moz1 - 338-M72021,
. 345-Mr2021, 1026-M/2021 1035-M/2021
| ,1187-M/2021 1206-M/2021 1207:M2021,

34-M/2022 212-M/202 and 993—P/2022 the

-"‘On accepamce of this wﬁt
. . petition, tholmpugned Noﬂﬂcaﬂon_
SO (Police-l) HD/ MKD/Levies/
" MIsc/2020 is against law and the-
o '_fundamenul dghts guammed by

Constitution of . tslamlc

o Ropublic of paumn, 1973. may
" . be-declared llegal vold ab:Initlo

».:and of no lml M on tm
) rlghnaftlnpotfdom -

N 'petmoners have made the following prayer‘
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o SImIlaﬂy. ln coc Nos.38M021 In
: ‘-WP No.367-M/2021 and. ooc No.436-

. P/2022 in W.P.No. 1335-P/2022~ petltioners
o seek lniﬂauon of contempt of court
K 'prooeedings agamsl the respondents for
L ”.violahng the " order of this court dated

o 21.04. 2021 passed in W.P. No. 367-M/2021

:3.' Brlef facts of the ase(s) are that the.

‘. pe petmoners were appointed In the "Swat L ' : i
‘ , o Levies Force® as Sepoys etc. and presently ' l
o -terms and oonditions of their servlces are o 1
o 'regu!ated by 'Provincially Admlnistrated - |
E , Ttibal Areas Levies Force Regu!ation 2012
B whereunder besides PATA Lavfes Force
. Rules 2012 PATA stfos Forca Service
(Amended} Rules 2013ﬂ3~ere also ftamed
‘ Rule 17 of the Amended Rules 2013 deals ’
with the retirement of personnel of the N
'force whlch was amended vide notiﬂﬁﬁon
. dated 12.12.2013 in’the manner thal *AW |
o the personnel shall reﬂm as, per
.. Schedule-lll and no extens!on In. servlce
'beyond reﬂrament shall. be gmntedg. On

'g'14 07.2020,  vide Nofification  No.SO - | =

- ATTE @%E
e EXA |
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) ';_ _'(nouée-mno)w. “rule »' 17 'Q&as turther
L famenqéd.l by. deleting 'snhndulnflv"as Al
e nn{IQHned fonéo shall retire fmm service
| on a«éinlng the ayo'of'snpdmnnuaﬂon
_ | l.e. SIxty (60) years or they may opt for
mtlmment aﬁ‘er complelfon of mmy-.
o :ﬂvo (25) “years: regular servlce
Thereaﬂer once agaln through cenaln
B :modiﬂwtlons ru!e. 17 was amended by
* gving tfe fo the deleted schedule—lll of the
o .rules 2013 8s under-

) ' "Roﬂrament' All levy pensonnel
--sha!l ‘retire as per- Schedul&ll[
"and no. extenslon in service
" after - mtimment shall be
granted » .
a4 elng aggneved fmm the ibid
: amendment. the peﬁlloners have filed the
R : Instant petitions.
o '5. Pursuant to the dlrecﬁons of thls
o 'ooun respondents have ﬁ!ad thetr parawlse _
' oomments whete!n Issuanoe of the destred
i 'wrlts has been opposed
Leamed oounsel representing the

: petltioners vehememly argued that the

S o cTC
. ATIE L
L p EXAMNER
‘ S S shawar High Court
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- .v ] therefore. the lmpugned Notiﬁeation was
- : Issued per iew whtch does not require any
L lntederence by thls court ln its writ )
jurisdiction urtder_-Articie 189 of the
; feoﬁ‘sumtrort, Futher, petiionera are .Civil
o Serveets,'and’ matter In qrieeﬁon revolves
o -A"around the terms and conditions of their
'- ;_servloe whir:h Is the exctusrve domain of
| g t'h.ex Serviee Tribunal as such the .
‘ | junsdictron of tttrs court is barred given.the
explictt provision of Articie 22 of the
~ Constituion.. T
" 8. Heard. Record perused |
o 9. ; Before drscussing merits ef't_he case
.-w'e' deem 'it:' approertete te 'discuss the

3_--';backgmund of. the matter in. hand to

properiy comprehend the lssue involved

. ‘therein it is worth mentioning that earlier

| A the services of the Levres Force were dealt

A. .- wrth -under the Frontier lmagular Corps
" (FIC) niles. 1962 which was substituted by

| the “Provinclal Admrnrstemd Tribal Aroas
& Levles Fome Regulation. 2012" (regulatlon)
: f-:and_ under the said reqqlatio_n ’PATA Levies

ATTE
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Force (service) Rules, 2012 weére framed

o - for vainofel Lovies Fome ‘While separete '

. Servloe rules were e!so framed thereunder

A

| " for PATA Federal Levies Force performing '
S duties in "PATA" known as “PATA Federal
o Levles Force Service (Amended) Rules
2013, Rule 17 of the ibid rules deals, with
‘bthe retinement of the Levies personnel :
| 'which was amended from time o time. )
R : However. petitionets _ heve beoome
B aggneved from the lmpugned Notiﬁcatlon
- vide whloh the petltioners rehrement .age
‘ was altered whioh Is cha!|enged by them
| thlough lnstant pet!tions ' 4
L 10 -The -main oontention of the
o petitioners is that atter 26" amendment the
' regulatlon has lost its efﬁwcy and sanctity
_ and has become :edundant. therefore the_
: impugned amendment under the said
- fregulation is illegal. being‘ void ab- initio.. it is,. '
| " worth mentlonlng that after the 25"
) 'amendment in 2018, both FATA & PATA
were mergod in the provlnce of Kt\yber '
o Pakhtunkhwe and Federal Levles Foroe

- ATTE
o EXAM
Peshawar High Court
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working in -FATA was merged Into. the
' regulét. Pollee of 'the province A!bett. in
| Mélakahu Dlulelolz Levies Force Is stil
- regutated by ‘PATA Federal Lewes Force
o Semce (Amended) Rules 2013 in vlew of
| the Khyber Pakhtunktma Act No 111 of
o 2019 through which the laws prevalent in
" erstwhlte PATA at the time of 25"
o .emendment ‘were allowed 1o continue
- :includlng regulatlon 2012 which stil hods
,the ﬁeld and as such the ‘same. is a valid
mstrument. ' Therefore. " 'lmpugned
. Noﬁﬁatlon was issued by the respondents
Awsth lawful authonty
.,1_»11 Moving toward tbe status of the
petltloners lt ls worth menlionlng that earller
. this court whlle deciding W.P No 526-
12016 (hcamulah's case) detemmined the

status of personnel of the vatnclal Levies

Farce as that of dyll ser,van,ts in the
T followlng terms:-

- “19. The Provinct‘al Levies Force

' "J-{"Force") was grented statutory '
.- cover ,th(ough - Knybor

- Pekhtunkhwa’ Regulatioi No.1 of
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S .'2014, (‘Regalaflonj. PSmgmph

No.3 of the Ragulation envisages

. for constrtution and astabhshment

) of the. Fome and lts functions. For
ease tafetanoe pamgmph Nos. 3

 and 4 of the Ragulabon are

mpmducedasunder- :

< X ‘Power to- consmma ‘and.
" malntalr by the Force dnd Its
- fum:ﬁons—- (1) Govemmanf may

R .constt‘Me and maintain a Force for

- performing the followfng nmctions,
- nemely:. ’

' .?a} ensuring secumy ofroads In PA TA;

?P)'. ensuring security and mannlng of
. .plquet; - . : i

(é),-'QUdefng Govomment Instituﬂons

_and Installations

| @ ~ensuring securfty of jalls “and

arrested cﬂmlnals, '

-j : (e) genatally mainlain!ng law and order

pnmdlng mobile esoort to VIPs

- ) antr-anuggllng achzas especially

“timber. smuggl‘ ing; -
(g) destruction of illicit cmps,

. ,(h) serving ofsummons orpmcadums
i ”.(l) m:dandambush and -
ﬂ) such other funcﬂons as Govemment :

may, by notiﬁcabon in the omc:al
, Gazeltg, laqulm the Fame to
" perform,

@ in dissharge ofﬂrelrﬁmclions
o oﬂicers and stalr of the Fome shall

ATTE
- EXAMI
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' be. guided in 'aocordance' with this

Regulaﬂon andlhe mles _ ,
(3 ) The head of the Force shall -

_ be Commandant in h!s mspechve.

]unsdlctlon , .
-(4)- Secratary fo - Govomment‘

: Home and Tribal Aﬂalrs Department

shall be ths compelent authoﬂty of

: , theForae : .
. he Force  shall consist of
" such ranks and number of oﬂcers :

and members : and shall be

" constituted in such manner as may
- be prascn‘bedbyrules

( ) Tha officers and members of
tho Fon:a sha!l taceive suoh pay,
pension allowances and other
nsmunerabons and shall en]oy such

. leave and otharpnvileges as maybe :
» pmscnbedbymlos
- (7). The oﬂioers and members of-
‘the Force shall wear such unlfonn as
'may ‘be prescribed by rules or
. lnstfuctions _ o
. (8)* 7713 adminlstmhon of the
Force shall vest in the. COmmandant
in s . junisdiction - who shali

admlnlster itin accordanoe wfth the

provisions of this Regulat:on mles

B '_'andmtmotfons. :
o0 9) . The Commandant shall
S exerdse his powem ‘and porfonn his
- fundfons under _the 'general
isupetvlslon ‘and dimctions of |
.‘Govemmanr ' '

CTC
ATTESTIFED o
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. -eqmpment as may be authorfzed by

4 ’Pomr& and dutles of
‘ ,olmms and memqu of tho
: Fom-—-An oMcerormamber of the

R

Force shal- -
taka efrecﬁve measums for onsuﬂng

' security of ass:gned ;unsdyclion and
. for safegusrding against acts of

unlawﬁll interference;
pmvenf unau!honzed persons and
- . vehicles from access fo the: termoﬂal
: }uﬁsdlot!on ~

(c)

take eﬂ'ective masures for'

- _pravenflng sabotage, placement of
"~ car bombs, letter bombs, dangemus

.. article’ and carriage of arms and

ammunltlon mto the restricted ares;
uso such ams and. ammunfﬂon and

Commandant or an Aofﬂoer

- auﬂrorfzedbymm, .
&
=any person who _he suspecrs o!
bndangaﬂng or. attemptlng go

search and amest without wan'ant

K endanger or having endangemd the

' safely of an installation and may use:

such force as may be necessary in

the dfschargo a! his afomsald dutles,
a and -

pen'orm such othar Iegal !unct:ons as

the competent aufhonty may mqulra'

. him to perform”.

"20 The close perusal of the

":Regulatlon would clearly show

_' | 'fthat the Force is rece:ving its
o _."satafy from the Provlnmal |

ATTE
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© . Exchequer - and performs the

- pqlidng service ln the erstwhile
CPATA. -

o, Havlng said lhls. we would
‘now refer to the ctuc:al issue asto '
whéthef the emp!oyees of the

5..~,_Foroe can be fermed. as a civil
. servants and as such they cannot
maintain a constitutlonal petition’

: before thus Court for enforcement

BRI of the terms & oondmons of their

a servioe

.22, The conndtation el

servant' s defined and explained
in respect to the Province of

- Knyber.Pakhtunkhwa, in the Civ
- Servants Act, 1973 (“Act, 1973").

: " For ease referenoe. we would
. ;referto Sectionz(b)ofAct 1973, .
which reads as under:- c
2, Daﬁmhons.-—-m in- this act'

'_unless the conlaxt othemise

 requires the - followt_ng ox_pm,sslons o
_ shall ‘have the meanings hereby
. mspecﬂvaly asslgnedto rhem fhat fs,‘
) tosay-

----------------------

“chvil Mf means a porson' who is,
. a membero!a clwlsamce oftha b
. Province, or who holds a civil post lnt

. :connect!c_m with the affalrs of the,
- Province, but does not include~— .

ATTES

EXAMI

FeTe

Peshawar High Court - i Z
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(i)
R ‘Workman as defined. in- the

BT

(o) a person who is on doputation fo tho

var‘nca from the Fedemtion or any '

' ~otheerwnoe oroﬂverauthonty‘
a pemon who is employed. on.
. Aoontmct o on .work charged basis,
‘orwho is pa:dfmmcontmgencies. or '

a person_ who is a ‘“worker” or'_

‘ Factones Act 1934 “(Act )O(V of

. 1934), or" the Wod(mans
B Compensatlon Act 1923 {Act VIII of

1929y
: 23 “The perusa! of the definition

would show that a member of a
cml servwe ‘of the Province or

- who hotds a’ avil ‘post in’
o oonnectlon with the aﬁalrs ‘of the

Province - Is clvil servant. Al
Paknstan Servuces are. explamed,

. ¥ In Aftn::le 260 of the- Constitution, _
" " which reads as under:- - - .

260,

,(1)““.'0 ................................... YT
acnctesnaseens : o -
. " . .

taesraisnssescssracer

© "sarvice . of Pakistan means any-
- seyvice, post or office in connectlon
- with the affa:rs of the Fedorahon on

of a vafncs and lnc!udes an Al

"Pakistan _Service, - service ln the‘,
'AnnedFomesandanyomerseMoo ‘

declamd to be a service of Pald.<:tenQ '

B by or under Act of [Majlls-e-Shoora

ATTE
EXA
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* (Parfiament)] or of ‘a Provinclel
~ Assembly, . but _does not - include -~ -
servic as. “Speaker, Deputy
' Speaker, . Chaiman, Deputy -
"~-'Cha!nnan. Prime’ Mm:sler. Federal
‘- i,"MInIster. Mfmsfer of Stata, Chlef
" Minister, - Provinclal . Mister, -
[Aftomey-GeneraI],  [Advocste: |
Genem!]J Parﬂament Secretary] or :

,[Chainnan or member of a Law

- COmmtssion Chairmen_of. member

- .-of the Council of Islamfc ldaoiogy

" Special Assistant fo the Prime

Mimster, 4 Adv:ser to the ane -
- Minister, Special Assistant to a Chief

 Minister, Adviser toa Chfef Mmisfed

, ormemberofaHouse ora‘-
.vaindalAssemW o

- Whereas Articte 240 of the
e consﬁmtion envisages that:-
L 240. sybjedtomeOonsﬁfuﬂan the
o appoinﬂnents to and the conditions .
" 'of service of persons in the ‘service
E of Patdstan shal! be detennlned-
o -.(.a). [ ’
o -(b) ’ lnmecasoofmosemces of
a. Province and posts in connection

Mmmeafrmmofavaince. by or

o undsr Act of the vamcfa!
Lo Assembly _ :
' Explanation.- 'In this Arﬂcle, Al

Patdstan Sérvice® means a samco

~ common to the Federation and the.

, valnces, ‘which was In- oxistencs
o immediately before the commencing.
CL — " vb"’f'_,. :

- ATTE
- EXANMINER
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.. da}'él’ which may be aaa'fadApy Act
- of Majlis-o-Shoora (Partiament)l".
.24, The Phrase “performing in
xconneclion with . the affairs of -
; '.Federation or for prasent matter -
' _»".;Province . was. elaborately_‘
.. explained in’ the case . of
‘ . B §a!ahud_d_ln and. 2 others_vs.
. L --':/f ontler Sugar Is llo
SRR (PLD 1975 Supmma Coun 244)
In the sald judgment, the Apex
. Couthasheld:
. “Now, what Is meant by tho phmso
. parfonmng nmctions In connadion
- with.the affairs of the Federation or a
Province”. - Il is clear that the.
refarence lstdgovemnéntal or State ‘ o
.. * functions, involving, in one from or :
 another, an’ element of exdrcise of
- public power. The functions may be
. the traditional police functions of the
~'State involving the maintenanca of
" law end order and ob‘zer mgulatory : :
. actMﬂas, or they may .c.qmpdsa'
" functions pertaining .fo economic T
4 educatlon, public utility servica and S L ’A
‘ othor ' State entorprises of an
- Industrial or _ commercial - nature.
" Ondinarty, these functions would be
o performed by persons: or agencies
,dlmctly appoinred contm!lad and .
. 'ﬂnancad by, fhe Stata le., by the - : !

£
"
i
g

&

¢

i

i

¢
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o (1998 SCMR 1031), while desfing

with- the case of an employee of
Paklstan Rangers has obsewed

- ‘tha't: o

T Péms‘al ‘of‘ thess rules 'dbarfy
- shows that !hey are’ 8l embracing,
tmd memfora ungler the omndmenr

ofsacﬂon 1 of the Pakistan Rangers
Ordlnanoe thesa mles would pravail .

 “over the Rules of 1973. The Pakistan
Rangers O:dmanoa was promulgafed

- ‘to constitute & force cafled ‘the

* Pakistan Rangers for the protection of
" and- maintenance of order .in the -

. border areas. Since wilhregard tothe

- status of the members of the force the
Pakrstan Rangers Ordinance is sllent;
B tlmmfora # can be safely said that
" the omployaes of the. Pakistan
'Rangers will be deemed fo be civil
.. servants as they aré performing

" duties in connection with affairs of the

- Foderation and hence under the
. Service Tribunals -Act, 1973, an
- appeal by 8 member of the Pakistan

Rangers regerding a ‘matter relating .

. to terms and conditions of his service

T ‘s oomperonf be{ora tha Fodoml
SefvicoTribunal .. ' -

‘ _26.' Simllady. ln tha wse of

ATTE T
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. others ul aglb_Khan and

) | gtgg;_(zm scmn 903), the
~ Hon'ble. Apex Coun has elabo:ately

' '.'examlned service’ structure of the
employees of = Frontier -

‘Constabulary, which is established

| " under Frontier Constabulafy Act’

" (AGXIl of - 1915. Relevant
o ‘paragraphs - 6f' the said ]udgment
are reproduced as under-" -

.",6. Three’ mad tasts.for

S establlshlng the status and oharacter
o!acivﬂservantemergefromﬂw
Conshwbonal mandate of-the afore-

gomg Attlcles Firstly; under Article -

. 240(9) the - Constitution,

- appomtments to 'and the rerms and

-conditions of service of the petsons in
‘the ‘service of Pa!dsran are- be_

detenmined ' by or under Act of

o Padlamant. Secondly by virtue of
" . Adicle 260- of the  Constitution,
‘service .of  Pakistan’ means any

service; post or o!ﬁoe in connection

. with the affairs of the Federation.
' 7711rdly, undar Article 212(1) {a) of the

E Consﬂtub‘on the exclusive ]urisdictran,

 to adjudicate disputes talafing fo the
_ terms and conditions of persons ‘who

amin the sem'ce of Paklstan vests m '

p .an Admlnisrrative Tribunal, namely,
.. the Federal Semoe Tn’bunal These

" ".rtests ara mentioned in  the

ATTE

. '-vﬁnn.
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L ibid (af pp 686-689 of the Iawmporf)
- T defintion” of “the" term ‘ol
’ _semrpf’_ In ltgq.Act_ adopfs the

" Constitutional é(r'{éria.gli'o'nvln Article

: 260 noted above to tﬁflmlo that @

.person who, .inter- alia, hatdsa civil
-pdst'lncomommmmeamsof
the Federation” including eny such

.post oonnected with defence, fo be &
ol servanl 7779 IaryerBendn has in

.. this respsct taken the logical step-to
~mcorpomte the mqutmnnnts under
. Aricle 240 (s) and 260 of the

- Constitution as the dsﬂnfbonal criterle

. ofrho term "crvilservanl'{alp 6820!

' 'the!awmporr)

"7.  Having noticed the qual:fymg
criteria of a civil servant undef the
law, it Is appmpdata now fo ‘examine

- the factusl matrix of the . prasent

.. controversy:. The FC was established

- by the NWFP Constabulary Act, (Act-
" Xi of 1915 (“Constabulary Act).

Secﬂon 3 of the COnstabulary Act

empowers the Federal Govammon! to

-mammmoFCasaforce"forthe-

batter pmledion and admlnfstrarlon of

 .the extemal frontiers of, ,Paklstan

- within the fimits of or adjoining North-
West- anb'er or any par! themor‘
Section 3A of the Canstabulary Act

.~ authorises.the Federal Govemment to

o employ tne Fc outslde the !imlts of or
© adfoining the North-West »«antler
o vafncv ln other parts of Pakistan for

. ATT
e EXA
-~ " Peshaw

*
|
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‘mmmm

' administration of $rose parts, Secfon
_.s(uormmmmmm‘

Gmmmmm

-‘;_om orAwstm‘ Conmm.
,.'~"mno!mafammmomm-'
. districts. smswwm?oﬂ’e"

- Commandant -~ and . District

' "Comfabulary Oﬁwtm pmrm :

" appomr wbmﬂnafo am in the
mariner’ prescribed by Rules mede.

. ".,:under th Act. - The Fm’

.Gommmonr oxercised s P°“'°’
fanad by Section’ 21 of the
‘Consmmwm to WWW

("Constabzdmy Rules?, “in order to
provide the terms and congitions of

_.deomsmdmenmm '

- |
6. -1t wil be obseved that the

‘mmof"mwdwmn#d‘

'.-'MO!'MWMWS
of the FC, arp in the first pisce

. »”mgmamd bythe omww Agt
" and elabornled pursuant thersto by
: meFCRwea mepmwimmadf

bymmndmmmduamn

" furtherance of end i exerise of the

'_pcwoumadbymmm-
| At Thersfors, - the . tems and-
4,5oonwbans of sawk:a ot lho‘

 ATTESTIEN

(50

\
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) n the Act and the Rules Tho tost laid

down'. In " Article 240(a) " of the

Constiruﬂon mquims ‘that . the

DR appofntment fo and the terms and B
. i conditions of service of posts In .

‘ -connection with the affairs’ of‘rhe

- Federstion _and of a service of
o Pakistan shall be detennlnad "by or

* . under an Act of. Padiament. The

‘I."

o expression *by or under" in’ Amfcle

o 240(&) of the Canshtufion authorizes

- - the terms and. conditions of service of
: acfw'lservanttobepmwdedbolhby :
. statufa or by statutory rules. me '

‘ pmvision made in the Constabula:y

S At -and - the Constabulary Rules,
4 therstors, satisty the Atticle 240(e)

. test. Thajudgmantm mugbgmmgt_l

- MM&_ case fbld
: endorses this polntofvlsw- L |

B '86. The terms and. condlﬂons of
X semoe of those employees; howsver,
- ara required fo be speciﬁed under .

.- Article 240 of the Constmmon byor

- under Act of the Parliament. Thus, the -

ooncluslon would -be that on!y those -

.- persons, who are In the service of . -

Paldstan, .as discussed hemlnab,oye,
and If their terms and conditions are

.~ govemed either by a sfatuto or

i fstatufo:y rules, in terms of Arﬂctefz4o. |
of the Constflutlon, can seek tamedy,'
. befofa lhe SeMoe Tdbunals o

27 Slmllarly. this Oourt In the

""wse of @Lﬂuu_m_g

Scanned with CamScanner
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E

Mm.my_mg_mm. (2019 PLC
_(C.S) 648), on the basis of law laid -
| ~down by . the ‘Apex Court _in
-':_'c'o. ndant, . Froptler
.7 Constabulary . Kiwber
* . EEMMIEM 2, Egﬁm ' r's g'agg‘ o
©1 (2018 SCMR 903), while dealing
, with lhe case of Federal Levies -
" . Force, which was established
'A 'mfbugh. ‘Federal Levies. Force
© Reguiation, 2012 having . the same
structure © of service “for - its
s employeesl‘foroe as provided in
~ Regulation No. 1 of: 2014 has held
that employees of the Federal
Levies Force ‘whose ‘terms - and -
- condiﬁons of service are govemned
~under Federal _-Levies. Force
~ Regulation, 2012 are civil servants.
o - 'Keeping in view the above, the
‘  Force estabhshed under Regulation ,
No. 1 of 2014 qualifies the cdteria "
of being civil servant in’ view of«its
. composltlon functlons ‘and duties
) - as. per law lald down by the Apax |

: counlnmecasesofm_ K - ! |

cTC

é[t..%é“ o
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o ugzlc_ (1898 SCMR 1081) and )
_ Cm a.ﬂ-_u thor
. Pakfrunktins. Pesha d

zﬂzzm.ﬁut.&egwm_ﬂ!

" gthers (2018 SCMR 903), thus, the.

- prellminaty objec!lon ralsed by the

-~ leamed  counsels for the
o respondents is sustalned ‘and
- a‘ocofdlngly. the presenl petilions In
view of clear bar cornalned in
Anlde 212 of the Constiwtion are

- not. malntamable The presenl

. petiﬁonem mny agnate their
gtievances ‘before tho Provlnda!

. “Services Tribunal. Howaver, pdorlo '

_ this judgmem the status of prasenl
" petitioners being a civil servant was
not detem\lnad and ln !hc similar

. ‘cases, the ApexCoun Inm.
" Khan's case (2018 SCMR 803) -

' has held Ihat: B
. & 2 lt follows from tho dlcta laid
“down abova that the pm{actvon -of tho

" border ereas is @ sovereign. fum:oon

bslongingtoandperfonmdbyma
" Federation. 'The = same duty s

~».P°”°”"°d9wﬂ”)'lmiwasentcase ‘

vjbymmmfmmmmof
. '.KPKProvmoabuta!sobymmm,g

N ",Wafia other paits of Pakistan. For
- =d!schargmg such funcﬂons, the
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sondcos mndamd by fho FC havo
direct noxus with - fho a!falm of the

o Fedoration. Thersfors, the: reasons

- _given In the Muhammad Nezir case

" supra) fuﬂyapblyhoré as well and we

S :.hofdﬂ:a! the emﬂoyees of FC are civil
" servants. Insofer as the question of

- competent remedy in" respect of

| ~.servico disputes” of FC. _men is

ooncomod we hold that m a malier

- .ralaﬁng to the rorms and conditions of

' service of tha mspondant-omp!oyoas

of the FC, an appesl--befors the

* Federal Service. Tribunal Is avallable to
them as the exclusive mmady under
-the law Amoldingly. this remedy may

be availed by them within the statutory

_ period of Mtab‘on commonc[ng from
_the date of issuance of certified copy
o oof thfs ]udgmonf. All these appeals :
. filed, by the appeﬂant-Commandant
' FC are amd‘ng allowed in above

: fsrms .

o When case of the petitloners {PATA

, Fedeml Levies quo) was exammed_. in

- :juxz-a‘_pqéiﬁﬁﬁ with the Proi}inciéi Levies

Force and ibid judgment, we o‘bséwéd that

). service of both the forces is 'gbvérqu

/. under the rules 80 ﬂamed under the

,provlslons of 'vainclal Admlnlstomd
| 'A:-_‘,Trfbel Amas Levlas Foma Regulatlon

Scanned with CamScariner
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B ‘2012' | Therefore. we belleve that. the
- status of petit!oners is that of civil servants
E :Afor all practieal and matenal purposes and
_. as such the matter of tenns and;

EE | condmons of thelr servlce squarely falls

outslde the amblt Of wﬂt ]uﬁsdicﬁon of lhis

court gtven the explldt bar contained In

| 'Arhcle 212 of the Constituﬁon As earller
dlscussed servlce rules of the pemioners
(PATA Fedeml Lewes Fome) and

A' vainclal Law'es Force both were framed

‘ under the pro\nslons of 'vafnc:al

) Admlnlsterad Tribal Amas Levfes Fome
o Regulation, 2012" and through the Ibid |
;udgment. the personnel of vamctal

- lfevles Force were deciared as . Civi

: _Servanns aﬂer exhausﬁvely discussing the

- matter of Lov:as- Force petform!ng their
'dutxes ln PATA Therefore on the same

| premlse we have no hesitaﬂon to,;hold that

- the petitioners are Civil Servants as their
e s‘érvloe'- fulfills ‘the ’entfre criteria. of Civil
: “Servants so provided by :he Iaw Leamed

‘ :‘counsel represenﬂng the petiﬂoners cou!d

~
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o not dlstlnguish the stams of pelitioners
i(PATA Federal Levies Forr:e) vis a vis
o :menelel Leavy Forcs in any manner. Both |
' .foroes are perforrnlng their functrons in the
s same area for the same object and;
. 'purpose. ‘and both are belng maintained
vthrough the prowncial exchequer
o Therefore. the matters arislng OUt of the
| terms and eondmons of serviee of the '
3 petiﬁoners are only ' amenable to the |
| ;unsdictron of the Servioe Tribunal ln terrne |
o of Article 212 ofthe Constltutlon .

So far as rhe contentron of petltioners

. that they have challenged the vlres of the
impugned Notrﬁeation -and as such the

s same are not amenable to the ]urisdiction

ef the Servlee Trlhunal ls concerned

k, sufﬂee rt to state that i has long been
settled that Servloe Tribunal has ample
o ]urisdlction to deal w:th the Issue of vires of

the Iaw and rules-framed thereunder 2015 _
- ScMR 263 NATIONAL ASSEMBLY
o SEORETARIAT through - Secuam V.
> .MANZOOR AHMAD and  others,

 ATTE

- EXAM
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e | : Thelefore the conteniion 80 agitated atthe
bar is mlsooneeived and as suoh repelled.

ln view thereof the status of

L Peﬁﬁonem has been dedared as that of

L .Civil Servanh and the matter in question

: '-revolves around the terms and; oonditlons

‘ h of their setvice which does faii outside the
]urisdiction of this eourl given the baring

‘ .4 provision of. Artide 212 of the COnstitution
o and 28 such instant petitions are dtsmissed '

| “.'_being not maintzinable. However. the
pehtioners may approach the wonhy :
Service Tribunal for the radressal of thelr
o ‘grievanoe If so advlsed Atbeit, eartier the
e '.‘V'status of petitioners boing civit servams
: was :ll'i'Of determined theretore, the

: = ﬁe':titiotier'; may avall theﬂteme_giy of appeal

- '_witt;irt tbestatutory period '.of iimltation‘
" ioo.r'iintericing from. the date of issuanée of

- the certiﬁed copy of this ]udgment in terms
. ;"-"»of the judgmentofaugust apex courtin Gul
. : 3 Raqu khan’s case. 2018 SCMR 903. .

'coc' Nos.38-M/2021 i

WPNo asr-wzom ;and coc ‘No.436-
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