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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL. PESHAWAR (CAMP COURT AT SWATA

Service Appeal No. of 2022

Fazal Mahmood S/o Fazal Aleem R/o Mohallah Coloney, Tehsil 
Batkhela, District Malakand [L/Naik No.4414].

Appellant
■%

VERSUS

r

1) Government of Khyber Pakhtunkhwa through,Chief Secretary 

Civil Secretariat at Peshawar.
2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat a\ Peshawar.
3) Commandant Malakarid Levies/Deputy Commissioner, District 

Malakand at Batkhela.

I

<:
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/IVIKD/Levies/Misc./2020 date^ 

22-03-2021 & No. SO (Police-ll)HD/1-3/FedeVa1 

Levies 2021 dated 21-10-2021 and subsequent
. t i ^ 1 I

retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set asidel 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.
■ 1 . ^ ,

Alternatively, the impugned notifications may be

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.

5



2

c Respectfully Sheweth:

1) That the appellant has been sewing as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

2J That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which 

stWutdry.
were non-

That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PXTA Levies Force Regulations, 2012. Consequently, the 

provincial Government framed Service Rules for the Levies 

Force in 2013 (Copy of relevant text of Service Rules notified 

in'February 2013 is Annexure “B”).

3)

4) That Schedule-Ill of the above mentioned Rules, which
•v ’

provided for length of service towards retirement had certain 

anomalies. Hence, the feaid Rules were amended in 

December 2013 and the above stated anomalies 

removed to a larger extent (Copy of amended Rules notified in 

December 2013 are Annexure “C”).

were

That the relevant Rules wer^e further amended in July 2020. 

Regarding the length oT service towards retirement. Rule 17 

was amended to the effect that all Levies personnel shall retire 

from service on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-Ill which provided for certain 

length of service, was deleted by virtue of the amendment

(Copy of amendments notified in July 2020 are Annexure “D”).
' ;
That the rules were further amended on 23-03-2021. Rule 17, 

which provided fpr retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendments. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 
service or on reaching certain .age. For instance Hawaldar

5)

6)
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. ^ • W.P NO.338-M/2021, W.P N0.333-M/202I and W.P No.335-
7

M/2021) before the Hon'ble Peshawar High Court. However, 

because of jurisdictional issues, the matter was referred to a 

larger Bench.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of 

their re-instatement in light of the Provincial Assembly’s Act. 

The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not 

challenged in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

11-2022 is Annexure^J”).

15) That being aggrieved with, Jhe^ impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

GROUNDS:

A) That the irnpugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional, "Hence, the same acts are liable 

to be declared as such.

That it Is a settled law that sei^ice rules cannot be amended to
i ■

the detriment of public sector employees. Even, if they

B)

are so
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i
ii) Any other remedy though may not specifically 

prayed for, but which circumstances of the case 

would demand in the interests of justice, may also 

be granted./
Appellant 
Fazal Mahmood' 
Identified by counsels

C.

Dr. Adnan Khan Barrister-at-Law, 
Advocate Suprertie Court of Pakistan.

&

Umar Sadiq Advocate High Court

GERTlFiCATE:
such like appeal has earlier been filed beforeCertified that no 

triis Hon’ble tribunal on the subject matter.

Appellant

yj-.j-
IVIahmoodFazal
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DAf^ WIALAKAND THE fS/i^

/

./2010JirrOFFiCL: ORDER.

Consequent upon the recommendation of Recruitment andSelection Committee of Malakand Levies 

Mehmoqd r/o Khar
Mr. Fa^l Mehmood'-'-s7ovi:Stiltamt|f^ 

Sepoy Cumis appointed against the. Technical post 
Armourer in Malakand Levy (Federal) in BPS-5 (3340-16q-814Q) 

allowances on temporary basis on the following-terms.and conditions: -
plus usual

1. The appointee will provide Health and Age certificates from
Medical Superintendent’ofAHQ Hospital Batkhela. ' --

2. His age shodld not be less than 18 and above 33 years.
3. He will be on probation for a period of one year.
4;,The appointee will be governed by such rules and 

regulation/poti^, vi/hich may be Issued/prescribed by the 
Government from time to tlrrie for the category of Malakand 
Levies Federal. ;

5. In case of resignation from service, the appointee shall have to 
give advance notice for one month; otherwise one month’s pay 
in lieu thereof will be deposited into Government treasury.

6 The appointee shall take over charge within 15 days positively., 
his- appointment, shall be deemed cancelledotherwise

8 be entMed to rdrelvHralkJwanl:^ etc admissible to the

category of Malakand Levies Federal personnel.

dco/commandant 
MALAKAND LEVIES MALAKAND

7/^>">7 /LC
Copy forwarded to the.-No.

1. Additional Chief secretary sATshariSl.

6. Official 8 rrecessary action.

C-TC

i5.

malakand l^es malakand

Scanned with CamScanner
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\A 4
PtOVERNMFNT of KHYBER PAKHTUNKHWA 

HOMF. ATAtRAT , affairs DEPARTMENT {_j

notification
Peshawar the 4'^ February 2013 

RFRVTC.F. RUT.F.S FOR FEDFR AT. LEVIES FORCE IN FATA

In exercise of the powfcr conferred by Section 9 of the PATA Levies Force 

Provincially Government of Khyber Pakhtunkhwa is pleased toRegulation 2012, the 

make the following rules, namely:-
be called ProvinciallyShort jtiile and commendemeht:- (1) These rules may

(PATA) Federal Levies Force Service (Amended) Rules,
1.
Administrated Tribal Areas 

2013.
(2) They shall come into force at^once.

Definition:- (1) In tliese Rules, unless the context otherwise require, the following 

expression shall have the meaning hereby respfptively assigned to them, namely:-
2.

“Appointing Authority” means the appointing authority specified in rule-4;
“Commandant” means .^Commandant of the Forcci, who shall be the 

■ Deputy Commissioner in their respective jurisdiction;

” means as Assistant Commissioner or

(a)
(b)

(c) “Deputy Commandant (Operation)
any officer of the District designated as such by the provincial government

who shall be Deputy Commpdant (Operation) of the Force 

exercise in his. respective jurisdiction such power and perform such 

be. prescribed; and who shall'be responsible toahe

in PATA, to

functions as may 

Commandant for operational^ matters of the Force in P ATA.

“Deputy Commandant x'(Adminisn^tion)” means Deputy Commandant
officer of the provincial

(d)
(Administration) of the'Forpe, who shall be 

government of any officer, of the District designated as such by the 

provincial government to exercise in his respective jurisdiction such 

powers and perform such functions as may be prescribed and who shall be

an

administratiori and establishmentresponsible to. the ^pmm.andant in 

matters of the Force imPATA.

“GoveiTJnent” means the Government of Khyber Pakhtunkhwa;

Provincial Home & Tribunal Affairs

(e)

(f) “Home Department” me^s 

Department;

“Initial recruitment” means appointment made other than by promotion or 

by transfer;

“Schedule” means the Schedule-appended to these rules’

(g)

i(h)
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SCHEDULE-ni 
See Rule 17

Length of service/Age
38 years service or 03 years service as Subedar Major or 60"
years age whichever is earlier

35 yeare service or 03 years service as Subedar or 57 years
age whichever is earlier

32 years service or 03 years service as Niab Subedar or 5^ 
years age whichever is earlier

29 years service or 03 years service as Havaldar or 51 years 
age whichever is earlier

Post/R^nkS.#

Subedar Major (BS-16)1
{

Subedar (BS-13). 2

Maib Subedar (BS-l 1)3

Havaldar (BS-8). 4

26 yeirs service or 03 years service as Naik or 48 years age
whichever is earlier

Naik(BS-7)5

23 years service or 03 years service as L/Naik or 45 years age , 
. whichever is earlier

VNaik(BS-6)6

20 ye^ seT?^ice or 42 years age whichever is earlierSepoy (BS-57

f

C'I
]

I
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iL. ■ yw: Government of Kyber Pakht^l^hwa,

SS^XX«“be,.20l3
>■ i

MnT)FICA'nQN

fp^rSFedlml Levies Force Service (Amended) Rules. 2013 as under.-

Rule-4{2) Schedule-I gr.HEPULE-l
Reft Rule 4(21

QuallflcatloR\ Proino Direct 
Quota

tlniformed Force —
S.No I PosuKank

EUgIblilty for 
promotion

One year service
as Subedar______
One year service 

Maib SubedajL 
One year service
as Hav«idar____
One year service 
asNaik _

' “One year service
as Lance Naik 

" "One year serv^ 

as Sepov__

tlon
Quota
100%

SubedaTMaiorTBS-

16) 100%
Subedar (BS-13)

• i •
J—" “Naib Subedar (BS-i V

4]” Hawaldar (BS-8)

Naik (BS-7^

2.
100%

100%

100%
5.

100%
Middle pass/Matric
Middle Pass/Matric

6. 100%
SepoV (BS"5)
Head Armorer (BS-5)

100% .7. One year service 
as Assislanf 
Armorer —

8. Middle Pass/wialm^
100%

shall be granted.

9.

SCHEDULE -lU ____ _
Rule -17 (Retirement------------—-

29 years' of

l^iibedar
Naib Subedar (BS-11)_ 

Hawaldar (BS-8)

Naik (BS-7) ■. _
' Lance Naik (BS-6)—^

fiepov tBS"51 ^

1.
2.
3.
4.

5.
6.
E

c-y
• t

.v- s ■

1. ••
' 1

. I
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BETTER COPY

HOME DEPARTMENT 
NOTIFICATION 

Dated Peshawar^ the 14-07-2020

i.conferred by Section 9 of the 

Levies Force Regulation 2012, the Gove^ment
No. SO (Police-IDHD/l-3; In exercise of the power

Provincially Administered Tribal Areas
Khyber PalAturvkhwa is pleased to direct Wtat in the Provincyiy Administered

Tribal Areas (PATA) Federal Levies Force Service (Amended) Rules, 2013. the i
/

following further amendments shall be made, namely;

Amendments

In the said rules>
Fm riile 17: the following shall be substituted, nanfiely:

All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt 
for retirement after completiori of twenty-five (25) years regular service,

EUid

b) Schedule-III shall be deleted.

a)

“17. Retirement.

SECRETARY 10,
GOyT: OF KHYBER Pyi|Ci$lJNKHWA 

HOME DEPARTMENT

Copy forwarded to the:-

xxxxxx

rcc I
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n of pv/en No & date^To hft substituted notification: i!

• /
L:-‘

NOTiFlCATiOM
Peshawar, dated the 22-3-2021

powersof. the.,ln exercise 
Force Regulation, 2012. the Provincial

the PATA Federal

-ll]Hn;iVlKn'l avle3/IVllsc./2020-.-

Seclion-9^ of the PATA Levies
No.SQlPoiice

-conferred by

Government 

Levies Force 

^ be made, namely;

Service (Amended)

Amendments

and Superintendents shall be

*0)-

Pro
promotion to me posts of Subedar Major

Secretary. Home department. .

2. For Rule 17; the
follovt/ing shall.be substituted namely;

Schedule-Ill and no

following/hall be substituted 

••Schedule-Ill
[see rule.IT;]

■ Qualincatlon for promouwn
■i

. namely:
3, For Schedule-llli the ■j

Length of service //
* neName of the Host/HankS. No.

Thirty Seven Years or 
Three Years’ Service as 
Sub'edar Major or S,xly 
Years of age whicheirsT 
is earlier

olTihe, basis of Seniority. 
cum-(ilness from, amongst 
\t\e ‘Subooars ' having 
IfMerrnedi&le Qualification

Subedar Major (8S-16)1

Ye^rs [
Five Yeras 
Subedar or 

Sixty years of ‘ age 
whichever Is earlier

Fiven the basis ThirtyBv promotion, on . 
oflseniority Cum Fitness In 
ine ^ following manner,
namely.

service or 
service asSubedar (83*13)2

Fifty Percent {50%) 
. amongst the 

SubedarsNaib ^
having Intermediate 
qualification; and

fih Fiflv Percent (50%) 
^ fmm amongst Naib 

having 
School

Subedars
Secondary
Certificate Years*Three

SeNlce or Seven Years’ ^ 
Service as Naib,. 

.1 Subedar or S'xiy Years

,, on the basis 
Cum Fitness in 

manner.

‘ By promotion 
of Seniority ' 
»lhe f “

Naib Subedar (0S-nj3.
folipyflng

namely. ^7^
//

I • <f

■:> , •;yj

?•— ? i
' • I

.

.I'b
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qu3lific3t=bn. and 
(ii) Filty Percent (50%) from 

amongst Hawaldars.

Length of Service /Qualification for PromotionName of^tHe Post / RankNo
Age

Thirty One years service
or Three years service 
as Hawaldar or Fifty 
One years of age, 
whichever is earlier.

HaWaldar (BS-00)4

Twenty Nine years
service or Three years 
service as Naik ofFoWy 
^ight years of age. 
whichever is earijer.

Naik (BS-07)5

Twenty Seven years .
service or Three years 
seovice as L/Naik or 
Forty Five years of age, 
whichever Is earlier.

L/naik (BS-06)6

Twenty Five years
service or Forty Two 
years of age, v4^Iohevef 
is earlier^'_________ _

Sepoy {BS*05)7

SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA 

HOME & TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the:*

1. Principal Secretary to the Governor, KhybefPakhtunkhvya.
2. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
3. AjI Administrative Secretaries to Government of Khyber Pakhtunkhwa.
4. Registrar. Peshawar High Court. Peshawar.
5. All Commissioners, Khyber Pakhtunkhwa.
6. Alt Deputy Commissibners, Khyber.Pakhtunkhwa.'
7. Provincial Police Officers, Khyber Pakhtunkhwa.
8. Ali.Heads of Attached Deparlmeni in Khyber Pakhtunkhwa.

■ 9. PSO to the Chief Secretary, Khybe^ p.akhlunkhwa.
10. Accountant General, Khyber Pakhturikhwa.
11. Direction Information, Khyber Pakhtunkhwa.
12. The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa. 

He is requested to publish the above Nojification in the Extra Ordinary Gazette of 
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the samp to the Home 
Department

y

c\
■(PoIice-!l)Section Offic e
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: .. To :
>

The Chitf Minister

■• I-

: •

KP at Peshawar -
/:.

.Subject: Aotylication for review of the levies rules 2021

Ppsneptfullv

1. That the applicants ^e the levies personals of Malakand Levies.

2. That thfe Malakand Levies is established in the year 1895.

3. That the^Mahdcand levy personals are performing their regular duty as 

police since 1973.
i

4. That in the year 1962, Levies rules, were promulgated., in which the 

retirement age uf different ranks were deterrdmed, and the of reflranent 

of Subidar Major, Subidar, Naib Subidar were determined as 30 years of 

service or 50 years of age, for Lans Naik to Hawaldar 25 years of service 

or 50 yeays of age and for constable 18 years of service and 50 years of 

age whichever comes first. fRules anueYpd^ f\

i

5. That after the proniulgation of the said rules, the mentioned rules were 

first amended in Febniary, 2013. in which the retirement age of different 

ranks, were determined and rescheduled, the retiremoit age of Subidar 

Major were changed to 38 years of service, or 3 years as Subidar Major or 

60 years of age, the retiraneht age Subidar were changed to 35 years of 

sei^ce or 3 years as Subidar or 57 years of age, the retirment age Naik

:

i

r:^■

6/ lh

/i
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' '’e

Subldar changed to 32 years of service or 3 years as Naik Subidar or. 54 

years of age . TKe retirement age of Hawaldar^were changed to 29 years 

of servicer s years as-Haw^ai. and 51 years of age._That the service of 

Nalk dianged to 26 years of service. 3 years as Hawaldar and .43 

years of age. The retirement age of Las Nalk were changed to 23 years of 

; . service, 3 years as Hawaldar and 45 years of age. The retirem^l age of 

Seopy/constable were changed to 20 years of service, 42 years of age 

whichever comes fir^t. (Rules attached). R>

■s • I

i

i

6. That in. December, 2013 the service tenure and retirement age,, was 

rescheduled, for "Subidar Major 37 years of s^prvice and 60 years of age. 

Subidar 35 year of service or 60 years of age,for Naib Subldar 33 years 

of service or- ' 60 years of age, for Hawaldar 31 years of service or 60 

years .of age, for Naik Hawaldar 29 years of service or 60 years of age, for 

Las, Naik Haw^dar 27 ye^s of service or 60 years of age and for the 

constable/seopY 25 years of service or 60-years of age which comes 

fitst.fRules atmeyedi.
P'

/ i

7. In august, 2016 the service tenure was once again rescheduled in which 

for the post of Subidar Major 37 years'of service, 3 years as Subjdar 

Major arid 60 years of agci For Subidar'35 years of service or 5 years as 

Subidar .or 60 years of age, for Naib Subidar 33 years of service or 7 years 

as Naib Subiday or 60 years of age which comes first. (Rule? qpTiexedl. D

8. That on 14/07/2020 the schedule of? the retirement and service tenure 

w£^ amended as deleted, the retirement age was fixed as 60 years, or 25 

years of service tenure whichever comes first.(coT)V attached) ;t.

. V. :
I

9

!

I

V
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9. That on 22/03/2021 the levy rules were lastly amended, in which for the 

post of Subidar. Major 37 years of service or 3 years as Subjdar Mz^or or 

60 years of age, for Subidar 35 year of service, 5 years as Subidar or 60 

. of.age, for.l^alb'Subidar 33 years of service or 7 years as Naib Subidair or 

60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar

or 51 years of age, for HaVvaldar 29 years of service or 3 years as
. -* * * *

Naik Hawaldar or' 48 years of age, for Las Nalk Hawaldar 27 years of 

. service or 3 years as Las Hawaldar or 45 years of age, for constable/Seopy 

25 years, of service or 42 years of age.( Rules attached); r

} !•L #
V, ''. V

!

i

\

lO.That In the.above inentibned i^es of 2021, the ranks of Hawaldar and 

Sieopy-are changed two steps down.from scale 7 to 5.
{

Il.That against the different amendments some levy personals filed writ

petitions before the Hon’anle Peshawar, high court, which were decided.
■ " y(Copies attachedL

'X

12,That In die year 20'21 some of levy personals filed an appllcatlqn^to your 

Honor, on that applicatioh the summery of ten pages were prepared 

which was^approved by the hon’able Chief Minister of KP .( copy 

attacfaedi.*' \\

13.That the finsd amendments^ of year 2021 axt against the fund^en^^ 

rights of the applicants, becahse these amendments are based on 

dlscrimMatlon In which the service tenure and age of retirement of 

Hawaldar to copistabie were reduced, while the service tenure and age of

i

{■ ■

retirement of other ranks were enhanced.

c-rc . 
6 ■:/

I/,
,}y
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i

14.'Iliose from tke implenieatatlba of amendmmts of 2021, 237‘le\7 

person^^ of lower ranks are going to be retired.
• H '

r
*.

: 15.That for die i^ank of constable the age of recndtaient is mliihnuin 18
\ ■■■ 

. years and die age of retifeineiit is 42 years, so it Is dot possible that

soinebne wdll serve for 25 years; :

:
16;Tliat levy p.er^nals are also serving the country as other forces and be 

dealt like ptheTr forces/polic^ suad their Service structure be schedule 

once for alL
!

;» ' • ;'v . ...

: i7,That die: amendments of 2021 are against the natural justice and 

fundamental right of the applicants are Involved..
{•

Petitlbii^si X

L HCS^W RegiNo:4224

. 2v. HCUmar R^nrm Reg No.4282
\

£S^Reg.No. 43563. Naik Hawaldar Mi / •1 \*

V"•:
'4. Naik Ha*wsddar Sham^ •g. No. 4359

- A

5. Nahc HawdiUAlf MiThammad leg. No. 4377
r,

6. Las Ha\yaWar Zafar AU Badaa Reg. No. 4415

Dated 29.03.2021,
\

T

i

/
I; .
t t

;

;:
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OFFICE OF THE DC MALAKAND/ 
COMMANDANT MALAKAND LEVIES

/
NO. lie
DATED MALAKAND THE 44/3 y2n21 
Phone: 0932-J52080 Fax: 09^2^52105

OFFICEQRDER

In pursuance of Notincalion Na.SO(Poli<:8-IIVHD/MKD/Levies/Misc/2020
.mended Service Rules 2021 Schedule III dated 22.03-2021. Issued by Govemmenl 

i 01 Khyber Pakhlunkhwa Heme & Tribal Allairs DeparimenI, Pesha.™r. the following 

: Sepoys of Malakand levies, who have already completed the 
as

requisite serviceyage
noted against each stands retired from service with effect from 22-03-2021 (AN) 

Avith fuH pensionery beneHts as per relevant pension rules:

S.No Regimental Name Retirement Reason
&

Designation 
4515 Sepoy1. Fazit Rahman Completion of the requisite 42-Years age 

Complelion.of the requisite 42-Years age 
Compleli^ of the requisite 42-Years age 

Compielii^of Ihe requisite 42-Years 
l^ompletion of the requisite 42-Years age 

Completion of the requisite 42-Years

2. 4517 Sepoy Said Alam
3. 4518 Sepoy Sardar Ali

(2/ A. 4519 Sepoy Fazal Mohd '

Sultan Said ^7^ age
5. ' 4524 Sepoy

6. <526 Sepoy Ihsan Alii age
7. 4527 Sepoy Junaid Ahmad Completion of the requisite 42-Years age

Cbmplelion of the requisite 42-Years age 

Completion of the requisite ‘12-Years 

Completion of the requisite 42-Years age 

Cortiplelion of the requisite 42-Years age

Completion of the requisite 42-Years age 
Completion of the requisite 42-Years age 

Completion of (he requisite 42-Years age 
Completion of ihe requisite 42-Years age 
Completion of the requisite 42-Years age

8. 4528 Sepoy Hazrat Iqbal
9. 4529 Sepoy Haji Rahman age
10. 4531 Sepoy Wahid Shah!
11. 4532 Sepoy Sardar Ghani

12. 4533.Sepoy Amjad Ali
13. 4534 Sepoy Akhlar Khan
14. 4535 Sepoy litaf Hussain

4536 Sepoy'• 15. Shah Hussain
16. 4538 Sepoy Zakir Ud Dint.

r'.\ 17. 4539 Sepoy Niaz Ali Gpfnpletlpn of the requisite 42-Years age

Completion of the requisite 42-Years age18. 4540 Sepoy Fazal Hussain!
19. . 4541 Sepoy Akhlar Munair Corhpletloh of the requisite 42-YeafB age

1 20. 4542Sapoy Khalld Khan CompleUon oMhe requisite 42-Years age

Completion pf theirequlsite 42-Years age21. 4543 Sepoy Mohd Ihsan
22. 4550 Sepoy Latlf Khan Complelioh of therequlsite 42-Years age

Completion of the requisite 42-Years age
!• 23. 4560 Sepoy ShahfiKhallq

• -i-.- •

L■■ r'
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^•5- 61. 5104 Sepoy -------.iV-
A‘ J Completion oi the ffjquiarto 4i yVar5 'asis' ' 

TCompled'on of the rojJiSc fiVcar^ • 

Complciion of ihe reQt/isiro ^XVco'r^ -age • 

Completion of the fcqursjic iU^Voa.'s *?/! 

Completion of tho rKju::5i!c ^i-yVa/V^ i 
Saeed Ullah Khan Completion of the rwuan^Z>i''^;^rV *75 ‘

/
; 62. 5105 Sepoy “toq Khan 

5108 Sepoy
if

63.' Nasim Ullah
t: 64. . 5109 Sepoy

5202 Sepoy 

5258 Sepoy

AmjadAli 

Amir Hatam

• 1
!•65.

66.

-67. 5259 Sepoy' Ihsan Ullah Completion of the requisite 42*Y i

Completion of the requisite 42-Yeers '■68. 5260 Sepoy Mohd Hussain •
;69. 5326 Sepoy Nausherawan Completion of the requisite •t2-Voor-a rv^e ' 

Completion of the requisite *t2*Ycsrs ; 

Completion of the requisite •J2-Yo.if!. oqe ! 

Completion of the requisite -J^-Ycars aqo i 

Completion of the requisite ♦t2‘Ycafs aqo : 
Completion of tho requisite •S2-Ycars a^c - 
Complolion of iho requisite 42'Year5 oqo i 

Completion of ihe requiaiie -52*Yearo 090 i 

Completion cf 'ho Requisite 42-Ye.ar3 n-ge ! 
Cdmpleiion of Fhe requisite ‘t2*Ye3rs 390 , 

Completion of the requisite 42-Ycars .ige 
CompletionoTihe requisite 42-Years age

;70. .5396 Sepoy- 

5434 Sepoy
Sawar Khan

71./ Imliaz Alam

Q/ :72. 5461 Sepoy' Mohd Humayan

Noor Muhammad73. 5400 Sepoy
74. 5503 Sepoy Sarfaraz Khan
75; 5505 Sepoy Noor Khasaid
76. 5674 Sepoy , AsgharAli

5897 Sepdy:77. Fazal Mchmood
78. 5926 Sepoy Mohd Farpoq
79. 5927 Sepoy Sarla] Mohd

-80. 6302 Sepoy Mohd Zeb
^ #

y

DC malakand/commamdant
MALAKAN.D LEVIES MALAKAND-NO.Q3ff7-^3 nr.

Copy v/ith forwarded to lhe>
i.1. Commissioner, Malakand Division , at Satdu Sharif 

piease.
;2, Seclion Officer-(Pollce-ll), Home & TA's .Department Khybor PaW,tunV:h,« 
3. lo,Nbtir^:alionrefemKt above

Subedar Major Malakand Levies.
1/5. Official Concerned.

For Information &

Sv/al for infcrma'jco.

necessary action.

L
DC MALAKAN VCOMMAN0ANT 
MAUKAND iNP

jIIH' - I

i
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PESHAWAR HIGH COURT. PESHAWAR.
(JiroiCIAL DEPARTMENT)

W.P.NO.367-NW02I With I.R,
,CM Nos.lQS3/2Q2l A tl83/2Q22.

JUDGMFNT

Date of hearing — 2911^022.
Bai^ster Dr. Adnan for petitioners.
Mr.Saq^ R^, AAG for the respondents.

t :I

i

I :.!
.. !

i
t

;
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§ M ATTIQUE SHA^. J;, Through this
' . '' *'•^3 '

single judgment, we shall also decide the
...

connected writ petitions bearing Nos.337- 

^62% 406-M/2021, 50344/2021, 514- 

M/2021, 51844/2021, 45044/2021. 6pi- 

M/2021. 68U M/2021, 632- M/2021, 919- 

M/2021. 968- M/2021. 980- M/2021, 1221- 

M/2021, 1222-M/2021, 1252-M/2021, 2210- 

P/2021, 2913-P/202f, 5092-P/2021, 5423- 

P/2621, and 5424-P/2021 as adjudication 

of a common questibn of law and fact Is 

involved in all the pefifions wherein the 

petidoners have challenged the yiress of 

nptffiratlon No. SO (Pollce-li) hd/

i
f .

i

li

I

!:
i;

I

I
■!

i i1

t i
! f
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I

MKD/Levies/Misci2020 dated 22.03.2021 

Whereby on the basis of impugned office 

order bearing N0.128/DC/CSL

I

/7.
dated

k'

■r^
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20.04.2021, they have been rellred^^from 

service with further prayer that they, be 

reinstated into service frorn the date of their 

reUrement i.e. 20.04.2021 with a« back 

benefits. In alternative, they have prayed 

that the respondents be directed to treat 

them at par with erstwhile Federal Levies of 

Federally Administrated Tribal ^a (FATA) 

and; absorb them In police arid; grant them 

full pensionary benefits.

2. Likewise In W.P.Nos.333^p21, 

334^021, 335-M/2021, 333^^/2021,

■\ 345-M/2021, 1Q26‘M/2021; 1035;M/2D21, 

1167-M/2P21, 1206^021, 1207^021, 

34-M/2022. 212‘M/202 and 993^P/2022 the 

petitioners have made the following prayer

I
i'

t V.
:

>
I

t\

!

i/• I
I

f
t

t

!i
I

•'On acceptence of this writ 
pe1ltloh,th0lmpugnodNotlfl^tlon 

SO (Pdilce-ll} HD/ MKD/Lavies/ 
Mlsc/20^ Is against law and thf 
fUndamantal r^hts gtiarani^ by

• . * 'n1^

the Consthutlon of lalamle 

Ropubtle of Paldstang 1ST3, may 

be dadand llhgat v^td ab^lnldp
and of no lagal elfbeta on tha
rights of thapaft^norn***

;

• ;!
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V
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similarly, In COC Nos.38-M/2021 In 

W.P.No,367-M/2021 and COC Alo.436-

' :
;

I

;
t ; P/2022 in W.P.No. 1335-P/2022 petitioners 

seek Initlatfon of contempt of court 

proceedings against the respondents for 

violating the order of this court dated 

2104.2021 passed In W.P.A/o.367-/lW02f. 

3. Brief facts of the case(s) are that the 

petitioners were appointed In the "Swat 

Levies Force" as Sepoys etc. arid presently 

terms and conditions of their services are 

regulated by "Provincially Administrated 

Tribal Areas Levies Force Regulation 2012” 

whereunder besides PAtA Levies Force 

Rates, 2012, PATA Levies Force Serv/ce 

(Amended) Ruies 2013 wre also framed. 

Rule 17 of the Amended Rules 2013. deals 

with the redremeht of personnel of the 

force, which was amended vide notification

;

i
;
:

i n.

‘r-
U 'i .

I
H

/• I

I ii :y :. !
. I

I

I :

5

S '

I
IV.

1

dMed 12.12.2013 in the manner that fA//' '
(

. j!
the personnel sfu^t rettre as^ per 

Schedute^l and no extension In seiylce 

beyond retirement shall be grenfec^. On 

14.07.2020, vide Notification No.SO !;
!;•

i

j

5c
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EXAiyNN 
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. /

I

Court
I

■ r

Scanned with CamScanner

V f

:



f

s
•I

if
V :

1X'
■

4 .S' / !/

:;S
I•:

fm
f

(PoIlce-ll)HD/l-3. rule 17 was further 

amended by deleting achedule-IV as “A// 

. unlformod force shatt rattn from sarvlce 

an attaining foe ape of saparannuatton 

/.e. Sixty ($0) yaars or thay may opt for

;;
I

f;
;
i

I • t .I 1i.
fi

I

!
{

i:retiramant after comp/effon of fwenfy- 

rafftrfar serv/ce''.

I
iI

1

i= :
fiva (2S) yaars 

Thereafter once again through certain
!;

f I

modifications rule, 17 was amended by 

giving We to the deleted schedule-ill of the 

rules 2013 as unden-

“Ratiremant; AH iavy personnai 
shali ratira as par Schaduie-iH 

and no extenatofi /n sendee 

after retfremenf shatt ha 

granted"

Being aggrieved from the ibid

5

} /
I

Ir

!
ii

!

4,
amendment, the petitioners have filed the),

I

instant petitions.

5. Pursuant to the directions of this 

court respondents have filed their parawise

comments, wherein Issuance of the dTOired 

writs has been opposed.

6. Learned counsel representing the 

petitioners vehemently argued that the

!
!
1

. i. /

I

s

i: I
!
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\
therefore, the Impugned Notification was 

Issued per law which does not require any 

Interference by this court In its writ 

jurisdiction under Article 169 of the 

Constitution. Further, petitioners are . Civil 

Servants, and; matter in question revolves 

around the terms and conditions of their 

service which Is the; exclusive domain of 

the Service Tribunal as such the 

jurisdiction of this court Is barr^ glven.the 

explicit provision of Article 212 of the 

Constitution.

i:;

/ ;

i;

'i :
t I5

•i r. i!
I .

I .I
i

I
{

I, !

I

• I
/! 8. Heard. Record perused. •

9. Before discussing merits of the case 

we deem it appropriate to discuss the 

tteckground of the matter in hand to 

properly comprehend the issue involved 

therein. It Is worth mentioning ttist

\
•I! 5

I

I
i:i

the services of the levies Force were dealti

with under the /vender Irregular Corps 

^ (FIC) rules. fPfiS! which was substituted by 

the ’‘Provincial Administered tribal A^as 

tev/es Force /?egu/affon, 20f2*' (regul^on) 

and under the said regulation "PATA/.eWes

■i

■ I I

■;

<^.7. i •:• c-

{

:•.*1

I
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Force (^rvice) Ru/es, 2012” were framed 

for Provfijc/gf Levies Force. While separate 

service rules were also framed thereunder 

for PATA Federal Le^es Force performing 

duties in TRATvfl" known as “PATA Federal 

Levies Force ^rvice (Amended) Rules 

2013. Rule 17 of the ibid rules deals with
'-s'

i

V :I
;i

i
I.;
I:

;

t .
i

•|

the retirement of the LeWes personnel 

which was amended ^jn time to time.
. * . ■' V. ,

However, petitioners have become 

aggrieved from the impugned Notification 

vibe which the petitioners* retirement; age 

was altered which Is challenged by them 

through Instant petmpns. 

to. The main contention of the 

petitioners is that after 25^ amendment the 

regulation has lo^ its efficacy and sanctity 

and has become redundarrtj therefore^ the 

impugned amendment under the said 

regulation is illegal being void ab initio.; (t is 

r worth mentioning that after ^e 25®’ 

amendment in 2018, both FATA A PATA 

were merged in the province of Khyber 

Pakhtunkhwa and Federal Levies Force

. !

:
:!

‘

f

• I
I

!(
f ✓*1

I

i

t

I r.
I

i •!

I
f.1

I

•f

j
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I
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Wortcing in FATA was mergad Into Ihe 

regular police of the province. Albeit, In 

Malakand DMsloh, Levies Force Is still 

regulated by ‘FATA Federal Levies Force 

Service (Amended) Rules 2013 in view of 

the Khyber Pakhtunkhwa Act No 111 of 

2019 through which the taws prevalent in 

erstwhile PATA at the lime of 25** 

amondmeht were allowed to continue

I

r

5:

I .
ii ;

Si:I •!
a '■

li
i Ij

j iIj

■ i;. J'

!jf

i ■

!l ■
^ :

including regulation 2012 which still holds 

the field and as such the same Is a valid 

instrument

I

I i :1 Therefore, impugned 

NotifiCatton was issued by the respondents

r

;
{

with lawful authority.

11. Moving toward the status of the 

petitioners It Is worth mentioning that earlier 

this court while deciding W.P No 528- 

M^0ffi (/foa/m///ah’s case; determined the 

status of personnel of the Provincial Levies 

Pdrce as that of dvil servarits In the 

following terms:-

1

I ■
1

■t

i

I;I
t

i;
I !i! i

i!
i

“19. The ^vlndal Levies Forcei

i!("Force*^) was granted statutory 

throughcover Khyber
Pakhtunkhwa Regulatioh No.l ofI I!

S

:
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.-I 2014 Cf^ogutatlon% Paragraph 

No,3 of the Ragutation envisages 

for constitution and establishment 
of the Faroe and its functions. For 

ease reference paragraph Nos. 3 

and 4 of the Regulation 

t^prOduced as under:*
*3. Power to constituto and 
maintain by the Force ind Its 
tdncdons.— (1) Government may 

constitute and maintain a Force for 
performing the following, functions, 
namely:

]

;

;

are
t

. I

f(
t :

;
i

■(a) ensuring security of roads In PATA'!
11 ■(b) ensuring secure and manning of 

piquet: ■
;

■ t t
(c) guarding Government InsdtuSons 

and installations:
(d) ensuring security of Jails and

arrested criminals; '

(e) generally maintainihg law and order 
providing mobile e&tOrt to VIPs;

(0 anihsmuggling activities esp^ally 

dmber smuggling:
(g) destnicGori of men crops;
(h) serving of surrmons or procadures;
(f) rakt and ambush; and
0 such other hjnethns as Government 

Ptsy. by nottficabon in the offhiai 
Gazette, require me Force to 
perform.
(2) In discharge of their functions, 
omoeis and staff of ttie Feme shall

!
I• i I

• Ii
• i i/

t
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i

i
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!
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be gufded In aoBordence with this 
Regulation and the ruhs.

/ (3) The head of the Force shall
be Comrnandant tn his respective 

Jurisdiction.
(4) Secretary to Govemmept, 
Home arid Tribal A^lrs Department 
shalibe the competent authority of 
the Force.
(5) The Force shall corjstst of 
such ranks artd number of officera 

and members and shall be
\constituted in such manner as may 

be prescnbed by rules.
(6) The officers and members of 
the Force shall receive such pay, 
pension, allowances and other 
remunerations and shall enjoy such 

leave arid other privileges as may be 
prescribed by rules.
(7) The officers and members of 
the Force shall wear such uniform as 

may be prescribed by rules or 

instructions.

;

i- ■

I V ;
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•I(6) The admlnlstraiion of the 

Force shall vest in the Comrnandartt 
in his Jurisdiction who shall 
administer it in accordance with the 

provisions of this Regulatipn,^ rules 

arid instructions.
• (9) The

1

I '

i\
;
I

.ii\
Comrnandant shall

exerdse his powers and perform his 

funcdons under

I
■ ■ Vi *

the ^neral
supervision and directions of 
Govertiment
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I
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I 4. Powers and duties of 

offleers and members of the
ft>fctf.-s4n otflcer or member of the 

Forceshatl-
(a) tat^ elective measures for ensurfr^ 

security of assignedprisdiction a^ 

for safeguarding against acts of 
unlawful Interference:

(b/ ^varrf unauthorized persons ,and 
vehides from access to the tenitorial 

Jurisdlcthn:
(c) take effective measures for 

preyentirig sabotage, placement of 
car bombs, leHer bombs, dangerous

, article and carriage of arrns and 
ammunition into the restricted area;

(d) use sud\ arms and ammunition and 
equipment as rnay be authorized by 
the Comrriandant or an -officer 
authorized by him;

(e) search and arrest without warrant 
any person wtw he suspects of 
endangering or attemf>ting to 

endanger or havinq endangered the 

safety of an installation and may use 
such force as may be necessary in 

the discharge of hIs aforesaid duties;
if/'

■■ and

■> ■

f
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I
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(0 perform such other legal functions asI r

the competent authority may require 
him to perform".

I

f i

20. The dose perusal qt the
/

R^ulation would dearly sh^ 

that the Force Is r^iylng its 

salary from, the

;

j • Prpvlnd4l ■f
■1.

I
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exchequer and performs Ihe 

policing service In the erstwhile 

PATA.
21. Having said this, we would
now liefer to the crucial issue as to 

whether the employees of the 

Porce can be termed as a dvil 
servants and as such they cannot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of their 
ser>rice.
22. The connotation 
servant* is defined and explained 

in respect to the Province of
Khyber Pakhtunkhwa, in the Civil

Servants Act 1973 (“Act 1973^. 
For ease reference, we would 

refer to Section 2 (b) of Act, 1973 
. v^ich reads as unden­

ts. petinithns.~-{1) in this act, 
the context otherwise

\
;j :;

j

I:«
!
I

f.;i
i:

•;I! •
;■

:■

r!

e 1
i

t

•dvil ?

j

!
I j

i
;

i
I .

I ■/

!
uniess
requires the following expressions:

tShall have the meanings hereby 

respectivety assigned to them, that Is 

^ssy-

(
M

(a) ....................
(b) “cMi servant" means a person who \ 

a member of a cMf service of the^ 

Province, or who holds a dvil post in^ 
connection with the affairs of the. 
Province, but does not Inctude—

I
t
i

!

t ii\
i

V
I

li
li

i

attes I
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Peshawar High Court
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(9 parson who is bn deputation to the 
Province from the Federatton or any

.i i-•i i
i-. i;

■ other Province or other authoriti^• f
i

(ii) a person who is emptoyed on 
contract, or on work charged basis, 
or who is paW fiwn conteipencfes,' or 

is a •worker' or

i-
■ i I:

i

(iii) a person
•workman' as

I
■

defined in the
Facforfds Aci, 1934 (Act XXV of 

the Workmah*s

i

19^), or 
Compensation M 1923 (Act VHI of■i):
1923)'.
23. The peaisal of the defioiWon 

would show that a member of a 

dvii service of the Province or 
who holds a civil post in 

■ connection with ttie affairs of the 

Province is dyii servant Ml 
Pakistan Services are explained 

in Article 260 of the Conslltulion. 
which reads as under:-

i

(

I(•

I

.1 ;
i

I >

•260.
(1).....-I

i

:

II
. .'service of Paldstan' means any

serwce,p^orof6ceinConrtection^
with the aflb/rs of the Ferhrathn on 
of a Province, and Includes an A/P, 
Pakistan Servfce, service In //le, 
Armed Forces and any other service 
dedarad to be a service of Pal^tan^ 
by or under Act of [Majlls-e^hoorai

* i

. i'

i

£ f

i

■

I

! ■

■I
!
1

I :
I *•.>
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(Pariiament)] or of a ProvinciBi 
Assembly, but does not include
seiyice as Speafrer, Deputy

DeputySpeaker, Cha/rnien,
Gha/mian, Prime Minister, Federal

I'

Minister. Minister of ^te, Chief 
PfoWnc/a/ . Minister,

j.

t;:
Minister,
[Attomey-Generai],
GenemlJJ Paifianwnt Secretary/ or' 

/Cha/rman or member of a Law 
Commission. Chairman or member 
of the Council bf Islamic Ideology, 
Spedaf Assistant to Hie Prime 
Minister, : Adviser to ffte Prime 
Minister, Special Assistant to a Chief 
Minister, Adviser to a Chief Minister]

iii
[Advoc^ :

i!:(
r

:

r
I:
lit
i

or member of a House or a 
Provincial Assembly;

Article 240 of the

j

Whereas
Constitution envisages that-
-240. Subject to the Constituffon, the 
appointments to and the cond^ns 
f service of persons In the service 

ofPaldslanshaabedetennined-

✓

0

(a) i. liI In the case of the set^s of 
Pixjvince and posts ki conrwcUon 

with the affeJrs of a Province^ by or 
under Aid of ffie FreWfMrfa/ 

Assembly-
Exfdanatlqn.‘ In Uils Ar^e, “AIL 

Pakistan Service^ means a service - 
common to the Maretfon ancf the^ 
ProWnces, H^iich was h eidstonce^ 
/mmerfate^ before ffie comimncfr?o, ,

. (‘>>
lia-

i

ii
1
i

i
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!
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day or whhh may be craatad by Act 

df [MaJ^-aShoora (PatfiamanOr.

24. The Phrase "porformlng In 

-connection with the afftiirs of 
Federation or for present matter 
Province* was elaborately 

. explained in the wise of 
Salahuddtn and 2 others vs, 

V Fronder Sugar A D/stf//egr 

Lfa#.. Tokht Bhal and 10 otfieg
(PLD 1975 Supreme Court 244)^ 

In the said judgment, the Apex 

Court has held:
^Now, what Is meant by die f^rasa

"performing bmcbons In connecfton
with the affairs of the Federathn or a 

ProvinGa\ It is dear that the
reference Is to governmental or State

fyncGohs, Involving, In one from or 
another, an etemenf of exerdse of 

• public powdr. The functions may be 
the traditional police functions of hte 
State, involving tfie mafritenance of 
iavv arul order and odter r^ulatory 
acthriUes; or they may comprise 
functions pertaining to economic 

dava/Qpment Vw/lfere,
education, public uWHy servhx and 

^ other State enterprises of an 
/ Industrial or commercial nature. 

Ordinarily, these functions would be 
performed by persons or agendes 
directly appointed, controlled and 
financed by , the State, f.e., by the

i * :

|H
i;::

r:
lii ■
ij

j-
i::

li
t

1.
I

f:

i
[i

■y'

c

• i
! •

i'

;i
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I777 Ey^OSff Muhammad Natfr 

(im SCMff f OTt;/wWle desfing 

with the case of an employee of 

Pakistan Rangers has (rtwwved 

■, :thal:

*7....Perusal of these rules dearfy 
sh<ws fftat they are all err^rachg, 
and therefore, under the emendment 
of sedfon 1 of the Pakistan Rangers 
Oftffrjanca, tfwsa njtes would prevail 
over the Pules of 1973. The Patdstan 
Rangers Ordinance was.promulgated 
to consflfufe a force called the 
Pakl^nPang^ hrr die protection of 

and mehtenanee of order in the 
border areas. Sirtce with regard to the 
statusof the mernbers of the force die 
Pakistan Rangers Ordinance is sOenti 

dierekire, it can be sa^ty said that 
the emptoyees of the PaWsfan 
Rangers be deemed fO ^ cMI 

servants as they are per^rm^ 
duties in connection with affairs of the 

FederaVon and hertCe under the 

Service Tribunais Act, 1973, an 
appeal by a member of the Pakistan 

Rangers regarding a /naffer relating 
to temts and conditions of his service 
is competent beibre the Federal 

Servhe Tribunal...^.

I
{•

iii
I:

i
S;

il :t
ii
i;

,!i ■ •
I!
iiII
!; :r

ji
i!

!/ f

'

26. Similarly, In the case of

Frontier

Khvber

Commandant

Coffatehn/aiv.

Eakhtunkhwa Peahawar andI

attest 1

Peshawar H^h Court Ji
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offtere vs. Gul Radlb Khan and l;: :
I:;others (2018 SCm 9031 the 

Hon'ble Apex Court has elaborately

1
.

5:^t
i;;

I

examined service structure of the

Frontier
I''
si:)employees of 

Constabulary, which Is established

lii
i:..! • 1^:

i
under Frontier Constabulary Act 

(Act-Xlll) of 1915. Relevant

paragraphs of the said judgment 

are reproduced as under- 

'6. Three broad tests for 
establishing the status and characfer 
of a cAtf servarit emerge bom the 
ConsSbjtkmat mandate of the a/b/e-

ii
i li:- !
; i-;

- :
!!

i; :
r

i

hgoing Articles. Firstly, unrfer Artfcfe 
Constitution,240(a) of the 

appointments to and the tenm and 
■conrSUons of mrvhe of the persons In

i; •
l;
i;
i;the ^service of Pakistan' are be 

determined by or under Act of 

Parliament Secondly, by vfrft/o of 

Article 260 of the Constitution,

ii

✓

‘sennce of Pakistan* means any 
serwce, post or office in conner^hti 
with the affairs of the Federation^ 

Thirdly, tmder Article 212(1) (a) of the 

CorisOtuthn, the exdu^ Jurisdiction 

to adjudicate disputes relating to the 

terms and condos ofpersrms, who 

are in the service of Pakistan vests in

.
f. •

i
I

. f

an Administrative Tribunal, riamety.

the Federal Sendee Tribunal. These 
tests are mentioned In

• ■

Muhammad Mubean~u^tiiam
the

case

!;
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;:!;ibid(etpp. 689-609 of the law report). 
The deffnlbon of the term "cMI 
setvanV In the Act erto^e the 
Constitutional criterta given In Article 

260 noted above to reHerate that a 
person who. Inter eSa, holds a cMI 
pbsf ’hi connecSon with the efbhs of 
the Focfe/Bfcn' inchdlng any such 
post connected with defence, to be a
clvff servant. The larger Bench has ht 
mis resperrt taken the logical step to
incorporate the requhements under 
Ardcte 240 (a) end 260 of the

^ConsdMhn as the delinttional criteria 
of ffw term W sfl/vanr fa/p. 682 of

t;
If

I ii:{

! •f;
fiir

)

I

:

t

S ;
f :

the taw report).
7. Having nodced ffw qualifyhig 

■ a&eria of a cMI servant under the 
law. H is appropriate now to examine 

fyctoal matrix of the present 
controversy. The PC was e^bifshed 
by the AfliVFP CoostePu/ary Act. (Act- 
m) <ri 1915 CConstabulary Acr). 
Section 3 of ffw Constabulary Act
empowers the f=ederat Government to
maintahi the PC as a force Tbr tea 
bett&proterrthn and admhd^ttor\of 

oxtema/ 8on/fe/s oU .Pakistan
- within the hn^s of or adTjotoing Norm- ;
West Pronder or any part fierepr. 
Section 3^ of tee Cor^butary ^ct
aoteorfsas tea Padwa/eovamman//o

tea
i-

: ;

i;

me

ii

employ the PC outside the Htplts of or 
editing the NorilhWest ^Fronder 
Pfovhice hi other parts Of Pakistan tor

!i

i

ATT D
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^ Mhr prmfC^ md 

tS d-ma pmte. Sffcfltsn 

i^fj of mn Acf flWtf VB^ fe?^sn^
Oouwmnenf po¥mr k> tfipoH
ttvB Omtmnd^ am# offwr pwsom 

Irrcftid^^ Ifta ffis&fcf 
Offftw or >4asc^ Cansmoi^
Omo^n of m fon» h iim or mom 

cffsWcte. Sacteo 6 dafe^oi « 

<C<»nmafK#anf and
Conttabuiary Offtow ff» pernor to

ii Ia; :r :
'■ s; IP

k

vtery 1i .
si •
i!;
I:
I
p:DfStict

;t

apppini aubtvxSnota ofbears ^ die 
praaedbed by Rutas made 

Act. The federal
i: ■manner 

y under the
Govwnmonf exercised its poefar 

conferred by Section 21 ^ the 
Cofisfabu/ao'Act to heme me MivFP 

Constabutary Rutex 1958 
(*Constabula/y Rotes'?, te order to 

provide me terms mtd conmms of 
service of the officers and men in ff»e i./

:
FG. !

/t W& be observed mat the 

matter of ienm and conemns of 
aa/vrea of the mspondee^-employees 

{ff the FP; am m ffrst p^ 

/egfdahki by dm CoiombiMaty Act 
and ^abomted piawatd themto ^ 

me FC The f^shr^ ntade

fi.

i

■ •

iiby the' Constbbidmy Rides are in 

Mhmnce of and te exerc^ o/ (fta 

powf^ ovdened by m (km^abuia^ 

AtH. Thenda% the team end 

conefftions of eandoe of the' 
erhphyeesofmeFCarepfeamrmed

I;

1

;

Mm'■■4 ;•
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fn ths Act and the Rules. The test laid 

In Afthte 240(a) of the 

Constitution mqufras that the 

appointment to and the terms and 

•conditions of servhe of posts in 

conne<^on widi the affairs of the 

Federation and of a service of 
Pakistan shall be determined *by or 
under an Act dr Parliament The

IP i1;^li^

, i'

r

expression “by or under" In Aiffcle 
240(a) of the Constitution authorizes 

the tenns and conditions of ser)4ce of 
a civil servant to be provided both by 
statute or by statutory rules. The 
providon made In the Constabulary 
Act and the Constabulary Rules, 
theretbre, satisfy ffta Article 240(a) 
test The Judgment in the Muhammad 

Mubeerh4rs^ataJiL

r;t

• /

p ;
case Ibid 

endorses this point of view:- 
“86. .. The terms and condltlorvs of 
servile afdiose emptoyeesi however, 
are required to be spedded under 
Article 240 of the Constitution by or 
under Act of the ParilamenL Thus, the 

conduslon would be that only those 
persons, who are In the service of 

Pakistan, as discussed herelnabpye.

/

:

i

A

;■

end If their tanris and conditions ere 

governed either by a statute or 
statutory nrles, in temts of Articte^240 

of the Constitution, can seek remedy 

before the Senrhe Tribunals.."

27. SImllariy, tWs Court in the, ■

case of Gat Munir ^S. The

i

iMm
■ ■

<:ATTB^4 * 5'
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iSoygmmofff of Pakistan through

Sscntarv. Ministry of Stetes and

fipfftfer Regions fSAFRONl

Islamabad and othm (2019 PLC 

(C»S) 645), on the ba^s of taw lafcf 
down by the Apex Court in 

Commandant

Vi :

I
■ I!• •

1;
ii

1;
IFrontier■. t
!;
i- .KhvberConstabulatv

Pakhtunkhwa. PeshawaPs ease{ L
(2018 SCMR 903), white dealing 

with the case of Federal Levies 

Force, which was established 

through Federal Levies Tprce 

Regulation. 2012 having the same 

of service for its

I

I-structure 

employees/force as provided In/
Regulation No. 1 of 2014 has held 

that emplojirees of the Federal 
Levies Force whose terms and 

conditions of service are governed 

urider Federal Levies Force

/

Regulation, 2012 are dvii servants. 
Keeping In view the above, the 

Force established under Regula|on 

No. 1 of 2014 qualifies the criteria 

of being civil servant In view oMts 

compositiori, functions and dutjes 

as per law laid down ^ the Apex

I
■■

?■'

Court In the cases of Federation of 
Pakistan dtrouah Secretefy,
Ministry of Interior

\
/ ■

DMsIonL Islamabad and 2 oihars c^r-c !

ATTE
r—-w. A n
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p:vs. RO-177 Ex»DSR Muhammad t-s;

Nazir (1998 SCMR 1081} and
FrontierCommandant

Constabulary.

I;

Khvber
Pakhtunkhwa. Peshawar and
others vs. Gul Raatb Khan and
others 12018 SCMR 903), thus, the 

preliminary objection raised by the 

. .learned cquomIs for the 

respondents is iiWtalned and 
accordingly, the present petitions In 

view of dear bar corrtained In 

Artide 212 of the Constitution 

not malntainaWe. The present 
petitioners may agitaie Ihdr 

grievances before the Pfovindal 
Services Tribunal. However^ prior to 

this judgment, the status of present 
petitioners being a dvil servant was 

not determined and in the similar 
ffflgn* the Apex Court In Gul Raalb 

Khan^s case (^18 SCMR 903) 

has held that
“11. It foitows fivm the dicta lajd 

down above that the protection of the

i-t 1t

✓ / •
i

i;

5borcfor areas is a sovereign functhn 

belonging to and performed, by the 

Federathn. The same duty is 

performed equally / foe present case 

by the FC not of^ on tim ponpers of 
HPK Prmrince but a/so by m^nf^riing 

ordbr fo other parts of/=^ 

dischargmg such functfons,

%

c rrthe
tf

i

i
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services nndomd by (he PC heve 

direct nexus with the effalrs of the 

Pederathn. Iherefore, the reesons 
given In the Muhammad Nazir ease 

.(supra) fully apply here as well and we 
hokS that the employees of PC are ^ 

servants^ Insofar as the question of 
competent remedy h respect of 
service disputes of PC m^n is 
concerned, we fto/d Iftaf in a matter
relating to &te terms and conditions of 
service of the respondent-empteyees
of the PC. an appeal before the
Federal Senrice Tribunal Is evaBeble to
them as the exctusNe remedy under 
the taw. Accordlri^, this remedy may 
be availed by them within the statutory 
period of station commencing hem 
the date of issuance of cerUfled copy 
of this Judgment All these appeals 
riled by the af^ant-Comrhandant, 
PC are according allowed in above 

terms".

When case of the petitioners (PATA 

Federal Levies Force) was examined In 

juxtaposition with the Provincial leWes 

Force and /h/d judgment, we observed that 

service of both the forces is governed 

under the rules so framed under the 

provisions of ‘Provinclat Administered 

r/fOe/ ^reas Levies Force Regulation,

fi
?:■

li.
.

li.
■i.

1:
li ^

t .
i: '!;

!

✓
/ ■

I

I

C '77^
!
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‘2012\ Therefore, we believe that the 

status of petitioners is thal of cMi servants

for ali practicai and rriaterial purposes, and

as such, the matter of terms and; 

conditions of their service squarely falls

outside the ambit ofwrit Jurisdiction of this
"1'

court given the explicit bar coiitairied In 

Article 212 of the Constitution. As earlier

!;

I-.

{

discussed service rules of the petitioners 

(PAJA Federal Levies Force) and 

Provincial Levies Force both were framed 

under ttie provisions of “Provfnaat 

Administered Tribal Areas Levies Force 

Reguladon, 2012" and through the Ibid 

judgment, the personnel of Provincial 

Cevias Force were declared as C^l 

Servants after exhaustively discussing the 

rnatter of tewes /=b/ce performing their 

duties In PATA. Therefore, on the rame 

premise, we have no hesitation to^^old that 

the petitioners are Civil Servants as their 

service fulfills the entire criteria pf CMI 

Servants so provided by the law. Learned 

counsel representing the petitioners could

9
I
5

2 ■

/

S

f ■

I

i

:
i-

i.
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26. ■ :f i
not distinguish (he status of pelltioners 

(PATA Federal Levle$ Forve) vis a vis 

Prowncp/a/ Leavy Force in any manner. Both 

forces are performing their fUnctibns in the 

same area for the same object and; 

purpose, and botti are being maintained 

through the provinciat exchequer. 

Therefore, the matters arising put of the 

terms and; conditions of service of the 

petitioners are only amenable to the 

Jurisdiction of the Service tribunal in terms 

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have challenged the vires of the 

impugned Notification arid as such the 

/ sanie are not amenable to the jurisdiction 

©f the Service Tribunal Is concerned, 

suffice it to state t^t it has long^been 

settled that Service Tribunal has ample 

jurisdiction to deal witii the issue ^ vires of 

the law and rules framed thereunder. 20t5

I
i

I! :

1

\

;

rf

i ‘;

!

i

■

:

;
i

SCMR 263 NAVONAL ASSEMBLY 

S^RETARIAT through Sectnry^ v. 

MANZOOR AHMAD and

I
i

{cothers. I I

:•f!
■

i !
i
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■
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Therefore, the contention SO agitaled at the

bar is misconceive and as such repelled.

In view thereof, the status of 

petitioners has been declared as that of 

Civil Servants and the matter in question 

revolves around the terms and; conditions 

of their senrice which does fall outside the 

jurisdiction this court given the baring 

provision of Article 212 of the (^nsMon 

and as such instant petitions are dlsmlMed; 

being not maintainable. However, the 

p^oners may approach . the. worthy 

Service Tribunal for the redressal of their 

grievance If so advised. AlbeK, earlier the 

status of petitioners being chril servants 

not determined, therefore! 

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

commencing from the date of Issuance of 

the certified copy of this judgment in^terms 

of the judgment of august apex court^ln Gut 

. ^ Raqtb khan's case 2018 SCMR £103.

/ COC Nos.38-m021 in

W.P.Nb.367-M/2021 and; COC No.436-
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:F*/2022 in ^*P-No.1335-P/2022 

dismissed for having become Infmctuous.
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