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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL., PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. ,{% QZ _of 2022

Muhammad Iitikhar S/o Qismat Gul R/o Aladhand Tehsil
Batkhela, District Malakand [Sepoy No.4996].
| e Appeliant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal
Affairs Department, Civil Secretariat at Peshawar.

3) Commandant Malakand Levies/Deputy Commissioner, District
Malakand at Batkhela.

cireresessssnrenss Respondents

THE KHYBER PAKHTUNKHWA SERVICE
: TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No.
SO(Police-I)HD/MKD/Levies/Misc./2020 dated
22-03-2021 & No. SO (Police-I)HD/1-3/Federal
Levies 2021 dated 21-10-2021 and subsequent
retirement orders issued by respondent No.2 ﬁﬁéy
be declared as illegal and thé same be ,setlasidtf-:;.
Consequently, the appetlant ;nay be held entitled
to complete his service till aﬁaining 60 years age
in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be
declared to be ineffective upon the rights of the
appellant and he may be allowed to complete his
service till attaining 60 years of age.
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4)
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. Respectfullv Sheweth :

That the appellant has been serwng as regular member of

Levies Force havlng a conS|derabIe length of service at his
credit (Copy of Appointment Order is Annexure “A").

|
That_serl:ieee of the"appellar_tt. were initially regulated under
the Federal. Levies Force Rules, 1962, which were non-
statutofy. '

 That subsequently, the Governor Khyber Pakhtunkhwa, under

the omitted Article 247(4) of the Constitution promulgated the
PATA Levies Force Regulations, 2012. Consequently, the
\ \

Provincjal Government framed Service Rules for the Levies

‘Feree in 2013 (Copy of relevant text of Service Rules notified

in February 2013 is Annexure “B").

That-Sehedule-llI' of the above mentioned -Rules, which

provide'd-- for length of service towards retirement had certain

. anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were

_removed to- a larger extent (Copy of amended Rules notified in

December. 2013 are Annexure “‘C").

That the:rele\,rant Rules 'wer'e further amended in July 2020.
Regarding the tength of service towards retirement, Rule 17
was amended to the -effect that all Levies personne! shall retire

from serwce on attaining the age of superannuatjon |e Sixty

“Years. Furthermore Schedule-ill which provided for certaln

~ length’ of service, was deleted by virtue of the 'amendment

(Copy of_"ame_n'dments notified in July 2020 are Annexure “D").

That the rules, were f.erther‘anjended on 23:03-2021. Rule 17,

which provided for retirement on reaching superannuation was
. »ith-

again omitted and Schedle-Ill was revived with certain

- amendments.. Consequently, ‘the. junior rank officials like the
present appellant would retire after performing certain years of

service or on reaching certain age. For instance Hawaldar
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would. retire on reaching 31 years of service or 51 years of

age, Naik 29 years of service or 48 years of age, L/Naik 27

year. of service or 45 years of age and Sepoy 25 years of -
service or 42 years of age, whichever is earlier (Copy of
amended Rules notified in March 2021 are Annexure “E").

That the above mentioned Rules being extremely detrimental

to hinﬁ! the appeliant filed répreSentat_ion before the concerned

quarters for redressal of his grievances. The same has not

been responded to as yet (Copy of representation is Annexure
[ Fﬂ)- ’

That the appeltant alongwith other similarly placed personnel

of the Levies Force got retired from service on reaching

certain age/completion of certain length of service as

_prescribed by the above mentioned Rules (Copy of retirement

order is attached as Annexufe “G").

‘That the appellant along with other similarly placed persons

invoked the ICojn.stitutionaI Jurisdiction of the Hon'ble
Peshawar High Court by way of filing various constitutional

Petitions, dhailehgmg vires of the above mentioned rules.

That during the pendency of the said petitions, the Provincial

. Government made further amendments in the Federal Levies

- Rules on 21-10-2021, whereby retirement age in respect of

11),

12)

lower ranked members of the Force was enhanced by a few

“years (Copy of amended Levies Rules notified on 21-10-2021

are Annexure “H”).

That the appellant filed arother representation against the

" above mentioned further amendments in the relevant rules,

which was never responded to. (Copy of memo of second

- representation is Annexure “I").

That against the above mentioned Rules framed by the

Provincial Government, thelappellant alongwith other similarly

_ placed persons filed various other constitutional petitions (W.P

No.469-M/2021, W.P No0.470-M/2021, W.P No.337-M/2021,
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W.P No.338:M/2021, W.P N©.333-M/2021 and W.P No.335-

' M/2021) before the Hon’ ble Peshawar High Court. However,

. because of Junsdichonal nssues the matter was referred to a

Iarger Bench_

' That in ught of the above menttoned Act, the appellant along

'W|th other similarly placed empioyees of the levies force filed a

constitutional petition (WP No. 1281 -M/2022) before the
Hon'ble Peshawar High'Court Mingora Bench to the extent of,

; th_eir _fe-instateme'nt in light of the Provincial Assembly_l’l_s Act.
_The petftion was allowed by the Hon’ble High‘Couir;':t vide
' Judgment dated 23-11-2022 whereby the respondents were
directed to re-instate the then petitioners. It is worth

Imentioni',ng that vires of ,the impugned rules were not

challenged in the said petition, which are being impugned
through the instant appeal. ©

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitiohsen 29-11-2022. Conseqden’tiy,
the Hon’ble High Court decided that personnel of the levies

"~ ‘force are civil servants and their employment matters would

15)

be.dealt with by this Hon'ble Tribunal (Copy of order dated 29-
11-2022 is Annexure “J”).

That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeal is being filed

before this' Hon'ble Tribunal, inter alia, on the following

. grounds_:'

s

GROUNDS:

A

- B)

That the impugned act of amending the relevant éervice Rules
to the detriment of the appellant and subsequent retirement. is
illegal and un-Constitutional. Hence, the same acts are liable

" to be declared.as such.

That it is a settled law that servige rules cannot be amended to

. the detriment of pubiic sector e[pployees. Even, if they are so
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.a_mended, the same havi_ng '"prosp‘ective effect cannot be

applied against the existing employees

. That after the 25" Constltutaonal amendment,. the new
| Constltutlonal l‘eglme demanded streamlining of the erstwhile
' T_rlbal Areas with the rest of the Province. So much so, Levies

personnel serving’ i'n:erstwhile FATA and Khasadar Force

were aéco_mmodated to a larger extent where the Provincial

...Assembly} passed an Act aif'ned at streamlining the service

structure of Ex. FATA Levies Force. The Act not only provides

‘ Iuniferm retirement age i.e 60 ‘years for the whole Force but

- rather enjoins upon the Provincial Government to take steps

towards -absorption of the said Levies and Khasadars in

regular police. Regrettably, the appellant dtgave been treated in

violation -of the Constitutional spirit particularly after the 25"

Constitutional amend ment apd subsequent orders.

That_furt_hef _grounds,- with leave .of this Hon’ble Tribunal,

~waquld be raised at the time of oral. submissions.

- ltis, therefore humbly prayed that on acceptance of this
appeal

(i) The impugned Notifications No. SO(Police-
I)HD/MKD/Levies/Misc./2020 & No. SO (Police-

" I)HD/1-3/Federal Levies 2021 dated 21-10-2021
and subsequent retirement order issued by

‘- respb_ndent No. 2 be declared as illegal, the same
may"be set” aside. - Consequently, the appellant
may be held entitled to complete his serwce till

- attalnlng 60 years of age in light with Notification

' . dated 14-07-2020.

Alternatively, the impugned notifications may be
- declared to be ineffective. upon the rights of the

appellant and .the appellant be allowed to

complete hls service till attammg 60 years of age.
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i) Any ‘other remedy though may not specifically

prayed for but which cwcumstances of the ‘case_

- would demand in the mterests ofjust|ce may aiso

be granted.
| Appellant - //’j

Muhammad iftikhar ;
. Identified by counsels

Dr. Adnan Khan Barnster—at Law,
Advacate Supreme Court of Pakistan.

Umar Sadlq Advocate ngh Court

' CERTIFICATE

Certified that no such like appeal has earlier been fi Ied before

this Hon'ble Tribunal on the subject matter. |

| Appellant . |
y A~/ /l.fZ
Muhammjad; Iftikhar




BEFORE.-THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.____~ .of 2022

Muhammad Iﬂlkhar e APpeliant
VENSUS

Government of Khyber Pakhtunkhwa and another

L erreradeaiannnesssine ...Respondents

AFFIDAVIT

“I, Muhammad lftikhar (Appellant), do hereby solemnly affirm
arid: declare that the contents of the above titled ;Appeal are
true and correct to the best of my knowledge ‘and belief.
* Furthermore,. no such lzke appeal has earherlbeen filed

before this Hon able Tnbunal or elsewhere on this subject
_ ma_tter

DEPONENTE

St

Muhammad Iftikhar
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

'_Servfce Appeal_ No. _. : _of 2022

Muhammad |ft1khar e ADPEHlant

VE‘RSUS

" Government _ef'.Khyber ‘P_akhtUnkhWa and another

........Respondents

ADDRESSES OF THE PARTIES
R |

' APPELLANT: | |

Muhammad Iftrkhar Slo Qtsmat Gul R/o Aladhand Tehsil
Iéatkhela Dlstnct Ma!akand [Sepoy No0.4996].
(NIC#_15402, 5223627-3) - (Celi# )

RESPONDENTS: |

1) Government of Khyber through Secretary Home »& Tribal
. Affairs Department Civil Secretanat at Peshawar b
: |

2) Com;nandant Malakand Levles/Deputy Commissioner District

Malakand at Batkhela

AppeHant ,

Muvmm’a{ﬂ har

Identified by counsels
Ve
o

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

o

. Umar _Sa'diq Advocate High Court
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GOVERNMENT OF J(HYBER PAKH'I'UNKHWA
HOME &TRIBAL g{;‘mm;s_ DEPARTMENT -

. NOTIFICATION
Poshnwar the 4“‘ February 2013
sgxmgg RULgs FOR ggog_gg; LEVLES FORCE IN PATA

| I exercise of the power - confcrred by Section 9 of the PATA Levies Force, "
R.egulanon 2012, the Provmomlly Govemment of Khyber Pakhttmkhwa is pleascd to

mako the following mies, namoly -

1. Short tlﬂe and commonoement' (1) Those rulos may be- called Provmmaliy ’

.- “:“Aduumstraﬁed 'I‘nbal Areas ('PATA) Federal ‘Levies Force Service (Amended) Rules,
| 2013

(2) They shall come mto force at once

i, - Defmitlon. (1) tneae Rules unless the context othermse require, ‘the follomng
‘ expresmon shall have the meamng hcrcby respectwciy ass,lgned to thcm, namcly -

| _ (a) “Appomtmg Authonty" mcans the appomtmg authority speclﬁcd in rule-4
S (b) - .“Commandant"‘ méans Commandant of the Forco, ‘who shall be the
- Deputy Commissioner in their respectwe Junsdlcnon

-(e) o “Deputy Commandant (Oporauon " means as Ass;stant Commissioner or -

any officer of thc District dﬁlgnated as such by the provmclal government
--who shall be Dcputy Commandant (Operation) of the Force in PATA, to

. exercise in- his rwpecnve Junsdxctmn such power and perform such

} ‘. L functions as may be prescnbed and who shall” be rcsponsxble to the
| o Commandant for operauonal matters of the Force in PATA.

(d) '“Dcputy Commandant (Adm1mstrat10n)” means Doputy Commandant,
‘ (Admmmratlon) of the Force who shall be an oﬁioev of the provincial

o government or any officer of the sttnct designated” as such by the
‘ provmc:al government to exercise in his respective jurisdiction such
-powers and perform ¢ such functions as may be prcscnbed and who shall be

responmble to.. the Commandant in administratiori - and _establishment
. matters of the _]"or_ce.m PATA.

' . L . . . |
‘

RO “Goocm;ntf’ means the Government of Khyber Pakhtunkhwa;

' (f) “Home ,Dcpartmcnt’f means _Pfovincial Home & Tribunal Affairs
' Deparm1ent° C : : -

A -(g). “Imt:al rocrmmlent” mheans appomtment made other than by promotlon or
by tmnsfer; o
1€

(h)- _ “Schcdule ‘means the Schedule appendecl to these rules & é/

i .



' SCHEDULE-III- | ,
See Rule 17+ ' -

[SH] . Postank

S Lcngthofserwce/Age |

1 Subedar Major- (BS-16)

33 years service or 03 years service as Subedar Major or 60
ycars age whlchover is earlier -

K g SP“."‘d.".’@S‘l?)- -

135 yeE‘s service or 03 years Sorvice a5 Subedar or 57 ycars

age whichever is earli ier |

3 .Bai,B_Su_bpda:_r (33-11)- '

. 32 years_serv:ce or 03 years service as Niab Subedar or 54

years.age whichever is éarl ier "

"4 | Havaldar (BS-8)

29 years servics or 03 years service as l-lavaldar or 5] years
age wh1ch=v=r |s earher

{75 [Naik (BS-7).

' : 26 years serv;ce or 03 years semce as. Nank or 48 years age

whlchcwpr is earilcr

6 | LNalk (856)

23 years scmce or 03 years service as IJNalk or 45 years age |
whlchbvbr is: earhcr '

'.,1.‘-

' 7 | ‘Serfoy iB_S-S - 120 years’ s;erwce or 42 years age whichever'is earlier
4
t
b
o |
b
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S 1 - o
Lo . Govemment of Kyber Pakhtunkhwa,
o Home & Tripal Affairs Department
i _ * Dated Pestjawar the 12" December, 2013
o : NOTIFICATION ‘ , :
SO viesHD/FLW/1-112013/Vol.1, The Competent authority has baen pleased to order
further amendments In Schedule- of Rule-4(2) and Schedule-lll of Rules-17 under Para of the
Regulation for PATA. Levies Force, 2012 & Rule-24 of the Provinclally Administered Area
(PATA) Fedoral Levies Force Service (Amended) Rules, 2013 as under:-
Rule-4(2) Schedule -1 Lo c ’,
. S , §QHEDUI_.E—I
. ! e ' -See Rule 2] -
_ Uniformed Force ST
S.No Post/Rank Eligiblllty for [ Promo | Direct Qualiification
A - promotion " {tion . | Quota N
o _ : - : Quota
1. || Subedar Major (BS- | One year service | 100%
“liey T - as Subedar R
2. . | Subedar (BS-13) | One year service 100%
. C 1 ' as Nalb Subedar
3. Naib Subedar (BS-11) | One year sarvice | 100%
' N - as Hawaldar
4. | Hawaldar (BS-8) - One year service 100% .
S ‘as Naik
5., | Naik (8s-7) “One year service - 100%
: e as Lancé Nakk
8. Lance Naik (BS-6) One year sefvice “100% .
% - . | as Sepoy :
. Sepoy (BS-5) o - 100% | Middle Pass/Matric
8. Head Ammorer {BS-5) | One year service - 100% . Middie Pass/Matric
1 ' S as Assistant '
L ' Armorer : L
9, Assistant Armorer ' 100% | Middle Pass/Matric
L les) . , ' .
- Rule-17 (Retirement}: (1) All uniform levy personnel shall retire as pef schedule-lil or opt for
© retirement after completion of 25 years of regular, garvice and no extension beyond retirement
“ghali be granted. - . : ' ‘
' \ ~ SCHEDULE il
S ~ Rule 17 (Retirement)
. | S.No Post/Rank : Length of service/age for retirement
11 Subedar Major (BS-1 g) |37 years' of service or 80 years of age whicheve! is earlier
, ﬁ Subedar (BS-13) 35 years: of service of 60 years of age whichever is earlier
3.~ | Nalb Subedar (88-1 1) 33 years' of service of 60 years of age whichever i earlier |
? ‘ Hawaldar (BS-8) 131 years' of service of B0 years of age whichever is earlier ‘
5, Naik (BS-7) . - 39 years of service of 60 years of age whichever is eanier_l
I8, | Lance Naik (BS-6) 78 years of service or 60 years of Mﬂ’heﬂﬂj
V7. | Sepoy (BS5) ~| 25 years of service of B0 years of age whichever is eartier |

St
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followmg further amendments shall be madc namely

'BETTER COPY

* HOME DEPARTMENT _
. NQTIFICATION
" Dated Peshawar the 14-07-2020

- No SO (Pohce-IDHD/l-B In exerc:se of the power conferred by Secnon 9 of the

B Provmcmlly ‘Administered T"ibal Arcas Levies Force Regulation 2012, the Government

'h of the I(hyber Pakhtunkhwa is pleased to- dlrcct that in the Prcmnclally Admnmstcrcd '
j Tnbal Areas (PATA) ‘Federal Levies Force Servlce (Amendcd) Rules, 2013 the

N

AN

. S Amendments
| Lgm‘esai'drules- |
. a) Fro rule 17 the followmg shall be substituted. nmrnehr

. “1‘7, Retirement — All Levnes Personal shall retire: from service on

"J.. at;gmlng then age of s_uperannuathn i.e sixty (60) years or they may opt

T for retxrement after completion of twenty-five (25) yf'ears gegu}ﬁr service,
“.and . S | '

"+ b) Schedule-III shail be deleted.

: : SECRETARY-TO
GOVT: OF KHYBER PAKHTUNKHWA
: ‘ HOME DEPARTMENT - '
- Copy forwarded to tiic:.- a | :
".'_x_x'xxxx. I_ o . : ' ’ ‘/‘
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- '.“I_:g__bf_fz____-w?—qvﬂotification of evan No & date.

. . . L . . —te t gt ¥
' GOVERNMENT OF KHYBER PAKHTUNKHWA e,
HOME AND TRIBAL AFFAIRS DEPARTMENT - . : (it

NOTIFIGATION
. Peshawar, dated the 22-3-2021 .~ ,

No. Sg'(Poiica-l])HD.'NiKD!LeylésfMlsc,{Zﬁgo:- ~ )n exercise- of . the powers '
.. -conferred Ibnyeclioﬁ-Q' éf_ the PATA L'evies' quce Regulation, 2012, the Provtncial

Governr_nem of Khyber Pakhtunkhw_a' is 'pleased to direct that"in the PATA Faederal
_“Levies Force . Service (A’m_énded) Rules, 2013, the following further amendments shall

¥ be madét. namely:-
“in the sald rules - _ :
< 1. In Rule 4, sub-rule (). the foljowing shall be substituted, namely.

) Commandant shall be the appointing authoi{ity for initial

“Amendments '

- . recru%-tmenl and- promotion up 10 the rank of Subedar:
o . | o Pfdvideq that the appointing authority for purpose of -
pfomotioh to the posis of Subedar Major and Superinlend.enls-shaﬂ be
: Sfecre'tary. Home ﬁepaﬁmént.'.‘ - '
"5 For Rule 17, the following shall be substituted nameiy;

. o, u{7. Retiremant: All Levy persorinel $hall retire as per Schedule-ill and no
_ extension in service aftar retirement shall be granted".
© 3, For Schedule-lll the following shalt be substituted, namely.

“Schedule-lil
(see rute 17]

S No. | Name of the Post! Rank Bualification for Promotion Length of -Sewice}f
. . e s ‘- . . i A na

1 | 'Subedar Major (8S-16) On the basis -of Senlority- | Thity - Seven Yaars of

R ' N curn-flness  lrom, amongst Three Years' Service as

the Subeoars ' having sutyedar Major of Sixly.
Intermedizte Qualificalion vears of age whicheve?

. ) , S . is earlier '

12 L Subedar {BS-13) i "~ By promotion, O the b?sis Thirty Five Years

) .o ' of Seniority Cum Filness in | service or Five Yeras
. the following manner, | sarvice as Subedar of’

e R : T - 1. . namely: . . Sixty years of ‘' Bge
- T © (i) Filty Percenl {60%). | whichever Is oatier 4
' ' {rem .amongst the : : -
.- Néib Subedars . _
having’ intermediate Ty
quatification; and : .
- o S S PR . (i} Filty Percent (50%}| . - g
. LT A R from amongst Naib . ’ ‘-/(_C“
A TS R Subedars  having ' é .
o oo DT A ' . Sgcondary School | .. -
S “ - : : Certificate '
B TR Naib. Subedar (BS-11) - 8y promotion, on ihe basis | Thity Three Years'
S S 1 - &t Seniority Cum Fitdess in Service of Seven Years':

- the  foliowing  manner. Service 88 Naib |
Aamely: 1 subadar or Sixty Years

W e
. /f‘ P o
Lt V74
¢ ,.\ . < ~ +
/ j,» - ”- ——— /
47 P ] * . v.‘-.‘ -
CpEER iT .
- e - ’ i
(4 . - .
.S e o
- .~ A Lt '
. . . L Ter
-, - L - ENY
- . -t - ]
. . =y e
‘f f ‘l ,li



.~ -qualificaticn, and -
(i} Fifty Percent {50%} (rom
_'among_sl Hawaldars,

"1 Name af<he Post 7 Rank Qualification for Promotion | * Length of Service / .
o AR EE N _ Age
14 . Hawalgar (85-08) B L. ] Thirty One years service

or Three years service
- ' . o as Hawaldar or Filty

L S One years of age,

' TR - : L : whichever is earliet,

5 T .[Naik(BS-07) L C . Twenty Nine years

e sarvice or Three years
" service as Naik or Forly
‘Elght years of age,
- : . . L whichever is earler,  ’
6 . { Unaik (B5-06) - o - _ Twenty, Seven years .
e ce ' : .. service or Three years
segrice as L/Nalk or
Forty Five years of age,
S - ‘whichever I8 earllar,
7 ‘1-Sepoy (85-05) - . S . Twenty Five years
= . e . : ' servica or Forty Two
years of age, whichgver

1  ‘, " S 1 is eadier.”
' {v -
SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA,
' 'HO_ME & TRIBAL AFFAIRS DEPARTMENT
' ngg forwgrded to thgI U - ; ’ .o P

-Prmclpal Secrezary to the Governor, Khyber ‘Pakhtunkhwa,
Principal Secrelary to the Chief Minister, Khyber Pakhtunkhwa.
- All Administrative Secretaries 10 Govemmenl of Khyber Pakhtunkhwa
Registrar, Peshawar High Court, Peshawar
All Commissioners, Khyber Pakhtunkhwa.
All Deputy Commissibners, Khyber Pakhtunkhwa. C
Provinctal Police Officers, Khyber Pakhtunkhwa, S
' Ali.Heads of Altached Department in Khyber Pakhtunkhwa.
PSO to the.Chief Secretary, Khyber Pakhtunkhwa.
" 10, Accountant General, Khyber Pakhtunkhwa.
11, Diregtion Information, Khyber Pakhtunkhwa. .
. 12..-The Manger. Goverhment Printing & Stationgry Cepartment, Khyber Pakhtunkhwa
" Hels requested to publish the above-Noltification in the Extra Ordmary Gazetle of
. .-Khyber Pakhiunkhwa and 5upp|y 50 copies (Printed) of the sams {o Lhe Home
: 'Depadmenl .
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--'rhecmefmmster Ce e e
KP at -Pes._h{awm- . |
Subject:  Application for review of the leviés rules 2021 - -
- “' I . -I ] ..‘.'_ _- . | ' . 'I_ .
L -That the ei:'p]icajits- are Lﬁe levies personals of Malakand Levies, "
. - . ‘- . L . Lo * : I. . . ST - . . r |

2. That the Malakandr_mes 15 estabﬁsh_ed in the ;}ea: 1895.

'.'. :-3 That the Malakand levsr personals areperforming thetr regulai duty as
police since 1973

"4 'I'ha.t 1n the ye.ar 1962 Levles rules were promulgated in which the
c retirement age of differmt ranks were deterxmned, and the 01’ renlrementl
of. Subidar Ma.jor Subldar Naﬂ: Subidar were determined as 30 years of

o -I'service or 50 years of age. for I.ans Naik to Hawaldar 235 years of sérvice

‘ 'or 50 yea.;s of age and for constahle 18 years of service and 50 vears of
S age whichever comes ﬁrst m,gl____egm"h '

) That after the promulgatlon of the said rules. the mentioned rules we.re
: ﬂrst amended ‘.In Fehruary, 2013 in. wh.i.ch the retirement age of different
. ranks were dete:rmined and rescheduled, the retirement age of Subidar

oo Mador were changed to 38 years of service. or: 3 years as Subidaq Major oF
.60 years of age. the reﬂrement age Subxdar were changed to 35 years of-

e service or 3 Vears a3 ouhmr or 57 Years of age, the, retlrement age Natk



’ years of age ’I‘he reﬂrement age of Hawald.ar were changed to 29 years

- of service. 3 years as Hawaldax and 51 years of age._ That the service of

B Na:lk mere changed t0 26 years of service. years as Hawaldar and 48
_ .: 'years of age The reﬁrenlmt age of Las Naikwere changed to 23 yeare of.
.:' service 3 years as I;Iawaldar and 45 years 01’ age. 'I'he reﬁrement agé.of o

. Seopy/constahle were changed to 20 years of service, 42 years of age .

" whichever comes ﬁrst. mg]g_mmhgl), E>

.I,--That in December, 2013 the service tenure ‘and retirement age was

rescheduled for 'Subidar Majer 3? years of service and 60 years of age. -

' Subidar 35 year of servlce or 60 yea.rs of age,for Naib Subidar 33 years

of service or 60 years of age. for Hawaldar 31 years of service or 60

'years of age, for Naik Hewaldar 29 vears of service or 60 years of age, for

Las Nsﬂc Haweldar 27 yea:cs ni' ’service or 80 years of age and for the

constable/seopy 25 years of service or 60 years of age which comes

ﬁrst@_;s_enn@@ﬂh c,

.4

In august, 2016 the service tenisre was once again rescheduled in which

for the post of Suhxdar Major 3? years of service, 3 years as Snbjdar

Mador arfd 60 yeaJ:s of age; For Subida:r 35 years of sennce or 5 years as

Subidar or 60 years of age. for Naib Subidhr 33 years of servlce or7 years

as Nafb Subida:: or 60 years or age which comes ﬂrst. mg;_mmm. D

8. That- on 14/07/2020 the schedule ef the reureunent and service teriure '

was amended as deleted, the reﬁrement age was fixed as 60 years. or 25

years of sewice tenure whichever comes ﬁrst.(ggmgmchem E.

\". . . - A
¥

e 0L | C‘i{"' )

L & . ) ' :
.?%.i‘s;/- B : oo % :
- - s . . . -

Sub{dar changed to 32 years of service or 3 years as Na:llc Subidar or.54 .

na gt T
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14 Those from the implementatlon of amendments of 2021 237 levy
personals' of lower ranks al:e golng o be reured.

1511m tor. the l‘ank 0‘1’ constable the age of recraitment Is. minimim 18 .

.. ‘l

years acnd the age of reﬂrement ts 42 years. SO 1t is not possfble 'r.hat' /

someone wﬂl sérve for 25 years.

.-o ":

' 16 That le:vy personals are also se:rvhag the conntrv as other rorces and be

LI ST

once for all:“

17 That the amendments of "021 are against the natural justice and

'-: ftmdamental right of the applicants are involved.. SR I

6 Iaanwaldnr ZafarAliBac'haReg.No. 4415

Dated 39,03 2021
: s
I.-}‘_' s
.! ’ -
o 3

dealt like other f@rces/po]ice, and their service structure be schedule '

o
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OFFICE OF THE OC MALAKAND/
COMMANOANT MALAKAHD LEVIES

HO. fLCc
DATED MALARAND THE DA /3 12021

Phione: 0932462080 Fax: 0972452105

In pusuance of Notkeslion No.30!Polico-BYHDMAXIN avias/tine/2020
srvdnded Borvico flulon 2021 Bohadule (1 dated 22-03-2021, 1smd &y Govornmont

of Kiryter Pokhuukiven Hoino & Teibal AMliaks Depaciment, Pethawa, the follovdng
Sepoys of Malakand Lovius, who have okeady complated tha requesita condealaga

a3 noted ogoinyl aach piands rotked fiom wervice with ofinet from 22-02-2021 (MM}
with (Wl pensionery benslila ns pat ielovan) pension rules:-

- . -'.-*Tw :- Ft"""

SR .
__a-‘-:f '-‘*',

* .

w e

$.Ho egimunial | Nomo Rotlrement Reason \
ggnlnngj_[qz_
ﬂ V. {4518 Sepoy | Farl Rahnan Completion of the renuisie 42-Years age \
f 2 14517 Bapoy | Snid Alom Compietion of the requisite 42-Years age \
3 {4510 Swpay | Gardar AR Completion of the requitide 42-Yeats aqge \
\gﬁ . A 4510 Sepoy | Fazal Mohd Completion of the requnsite 42.Years age \
/ s, 4524 Sopuy ‘Builan Said Completion cf the requisiie 22-7ears age '
8. | 4528 8epoy | thsan A Compleben of the requisile 42-Years age
7. | 4527 Sepoy | Junaid Ahmad Complesion of the requisite 42-Years age
y B. {4528 Sepoy | Hazral Igbat Completon of the requisile 42-Yearn age l
Y' ’ | 8 {4528 Sepoy | Haji Rahman Completion of the requizite 42-Years age |
: 4531 Sepoy | Wohid Shah Completion ¢f the requisie 42-Years age
4532 Sspoy | Sordar Ghani Complation of tha requisite 42-Years age
_493150 poy-' '|.Amjad Al Completion of the raquisite 42-Years age
7534 Sepay. | Akiar Kian | Compiebon of ihe requishic 42-¥ears age
4535 Sepoy | {iiaf Hussain Completion of the reqasile 42-Years age
’:.- 14538 Sepoy: ,Shah Houssain Completion of the requisite 42-Years age
4535 Bepoy*, ,anlr,Ud Oin COaﬂbfl:n'uf fha requisite 42-Years age
- 4539 5‘9"?« _NiazAli .‘ Wﬁﬂg;mﬂ-‘ream age
- " of the requisite 42-Years age
v Mﬁapoy; lFaul Hmﬂn . | Completion of | bt
"‘; £oA1500%, Akier Vanal_ cmm: xmnﬁm =
I 4542.5epoy. W Knan, - -Years age
B Emw é‘,’t“?ﬂ“?!’?? E[Wongaan WE”‘ o dt:;ﬁ::u:m =
o9 Sopoy, ‘!““hi‘gzi[‘::." LI ‘Cm ol he mu-vaau age
<1 4580 BRPOVE | e




A '4&*‘?” ¢ J by | asen C—J;imi Voo

Prgo 2nr 3

Y

JT L J LLIGE T m (g

| I ot Compdalion of i requizio 47.Years age
1Y X Bapoy | fiathiq Ahmod Comptallon of ha raqulony 42-Fania wjo

' *“Eh ; B Tapoy | Amic Nawni- - Complation of ihw 1equsie 427881 age
r‘,#'-' LA k1T tiopoy YW " - ‘Comploiion of e requinie £5-¥aars age
£* ‘““ﬂi" ‘a-ﬁﬁb'ﬁupny Mot (s Complation of The requlain 42-¥anra Mo
Jb YD dopay | AmE ASSR Comploflon of the rnquisie 43-¥ramn age.

20, 4878 ﬁalw? Nazar Hissain ~ 'E::lmplul)on.ol 1111 ruﬁ?ﬁr&ilé A7 Yaars Ae

_ M |68 opay | Fhiarmiad i | Commintra i T raqisie A2 7ear wgo
3""’:‘ .'Tﬁ'"i.'. ﬁ'-‘-lm'i Fl::anml:f Uhinkeal 'ﬁﬁm‘;c@mu AZ ezt voe

. “ OB T opoy [Akmat toni Complation of ho cautisie A2 YAiE Rgn
M m'ﬁapy Mehd impan Cortipiation of The renuiats 47.Yaars age ]

" . AT R ECY Sapoy | Shobid Akter Complniion of o requiotd AZ-Yaars age ]
\/) T 36| 508 Sopey [ Tintw Rubman | Complation of The requisin 42-7e512 3ge
Q,J -__T;: 507 Sapoy | Abdir 1imenid Complntion of tha tanuiziih 42-Yeors oge
/ m 1580 Supay Lal fovas Camplustion of the requistie 42-Years aYu
30 4692 Sapoy | Tavia Knmn | Completion of the requisite 42-Years age
40. ) 4503 Sepoy | Mohd Altah Catnpletion of the requisitc 42-Years ug3e
T AT 4398 Sepoy | Basir Mond Comletion of the rnquisito 42-Years age
42, | 4597 Sopay | Gul Malul Completion ol 1ho roquisite 42-Years age
A T3, | 4500 Sopay | Oilawoer Shah Complation of the requisite 42-Tears age
Z2 4 44, | 4509 Sopoy ({ Sullon Sher Comptotion of tha requisiie 42-Years age
» 4§, [ 4800 Sapoy { Nehar Gul Complalion of tho requisite 42-Years age
46, [ 4601.Sepoy | Wazir zada Completion of the requisite 42-Years age
.~ 47, 4602 Sepoy | Sajfid Hussaln Complelion of the requisite 42-Years age
< 48. | 4603 Sepoy | Sasdul Guf Completion of the raquisite 42-Years age
49. | 4807 Sepoy | Daulat Khon Complation of the requisite 42-Years age
80. | 4610 Sepoy 1 Mahd Muklilins Compiation of the requisite 42-Years ags
B1. |4613Sopoy | Imdwd s Complation of the requisiie 42-Years age
; 82, | 4610 Sepoy |:Mod F‘lyhz- Complation of the requlsile 42-Years age
i 83, | 4627 Sepay. |. Shadl Khan Complelion of tha requisile 42-Years age

154, | 4801-Bopoy’ | Abdul Ghaliar Shah | Complotion of the requisite 42-Years age
‘B8, | 4986 Sepoy |Khayal Badshah | Complotion of the requisite 42-Years age
166, | 4892 Sepay | Abdul Qayum. Comgpletion of the requisite 42-Years age
| BT, | 4458 Gepoy ‘Wilamand THkhar | Gompletionaf (ha requishio A2-Years aga
: "—Jgﬂ.'_maapoy - Blkhl Nnocm ‘Complelion of iha requisils 42-Yeass age
Tml;ﬂ' -l-up! Retman  F'Complation of the requisite 42-Years age-
80, [ 6102 Bepoy | Bujad Khan Compiation of the requisile 42-Years age

A _,,l - *(/{f e
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| PESHAWAR HIGH COURT, 'PESHAWAR.
' QUDICIAL DEPARTMENT)

WP No 367-M/2021 with I.R.
> 53/2 20

Date 6fhearing —  20.112022.
" Bamister Dr.Aﬂnan for peﬁtinners '

1
|

)
i
J.

|

I

Mr.Saqib Raza, A.A.G for the rupondents

- _Mmgy_e_suau._d_ Through his
‘, single judgment, wa sha!l also decide the
' connectad wnt petitions bearing Nos 337-

Ml2021 406-W2021 SMO21 514-

: MOZT 518—Mf2021 450-W2021 601-
M’ZOZT 68‘!b M/2021 532- M/?O21 919-
M/?Ox?‘! 96'8- M/2021 980- MI?OZ‘! 1221-
o M’2021 12224.«2021 125244/2021 2210-
. P?2021 2913-P/2021 5092-P/2021 5423-
' P!2021 and 5424-P/2021 as ad]udicationl
: of a pommon quastlon of Iaw ‘and . fact is
- rnvoived in alt the petitions wherein the
I'_.petmoners have challenged the vires of
. “notification Ng. SO (Police-ll) HO!
. ‘MKU!Levie's!Miﬁcﬂozo ' date.q"- 22 63 2021

'_ whereby on the basis of irnpugned office .

'_'ordef bearing No 128[DC!CSL dated

Scanned with CamScanner




o 20042021 they have bean mllmd from

" service with further prayer that they be

rainslated lnto aenrlce from the date of their

reﬁramenl ie. 20042021 with all back
beneﬂts !n a!ternative they | ha\m prayed
: that the respondents be dlrecled to treat
them at par with erstWhile Federal Levles of
" Federally Admiisirated Trbal Ares (FATA)

" and; absorb them in police and gnant them

ful! penslonary beneﬁts

o2 Ukewlse in WPNos333-M/2021
. 334-M/2021 335-m021 ' 338-M2021,
I345-M/2021 mzs-moz: 1035-M/2021,
1187.w2021 1zos-moz1 - 1207-W2021,
| .3"'“"""22- 212-m/202 and 993-9/2022 the
'petthnners hava mada the followmg prayer.

.,'On acceptance  of this' writ
: 'p.ummrmpugmdﬂouﬂaﬁon
. S0 (Police-ll) HD/ MKD/Lovies/

- Misc/2020 Is aga!nsuawand the-.
. :mdlmeﬂwdghﬂguammcdby,
.. ‘the Constitution of Istamic -
I Ropublfc of Pakistan, 1973, may
dacland magllvoldab initio

' and of no hga! effects on the

dgmsofmopoﬂﬂom' .

| C'f’(

ATTES%D

Peshawa

Court

l
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" Simiterly, in COC Nos.38-W/2021 In
. WPNe. 367-mr2021 and ‘coc No.436-
- P/2022 in W.P.No. 1335-P/2022 pauuonem

seek lnﬂiatinn of comempt of court

|
|
|
i
[
|
i
1} S L .'prooeed!ngs againsl the respondents for
E | N -vlolating the. order -of this court dated
| 21.04.2021 passed In W.P.No. 3sr-wzoz1
E -'3;,. Brleffactsofthemso(s)arethatme
i : ,ipéhﬁoners were appointed In the *Swat
E Leviea Fome as Sepoys elc. and presenﬂy
;| . -terms and condiﬂons of their senrices are
EN R reguiated by *Provincially’ * Administrated
RN R .TribaIAreasLevlesForcaRegulaﬂon2012
G : Iwhemunder besides PATA Levies Force
"/ Rufes, 2012 PATA Lovras Fome Service .
'(Amendsd) Rules 2013 were:also framed.
: 'Rule 17 of the Amended Rujes 2013, deals
- with the reﬁternem of personnel of the
" foros, whict was amended vide notfication
_ 'dmed 12, 123013 in the manner that “All
"the pemonnel -shall ratfra as per

. ‘-ISchedu!a-m and no extens!on In service

beyon,d mdmmqn; shah‘-pe granted". On

|
|
|
E
|
|
|
t
|
/‘/
[
- .
‘ ;7 .- 14.07.2020, vide Nofification No.SO oo
|
I
|
f
i
I
E
|
|
i
]
1
ll
|
|
|

ATTESTED -

. EXAl
~ Peshawar i (Fourt
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. (Pollee-ll)HD!t-S e 17 wan  further
emended by deletlng smedule-lv as “All

uniformed force shall retire from service
~on a'ttafh{ng the age of s:upemnnuaﬂon
" Le. Sixty (60) years or they may opt for
reﬂreinentl eﬂer completion of twenty-
-.ﬂve (25) years reguler service

' Thereafter once agaln lhrough cerlaln
- modifications rule. 17 was amended by

'-glvlng life lo the delated sehedule-lll of the

. rules 2013 as under'- ;

- “Retirement; All lovy personnel
shall retire as' per’ Schedule-1l
_and no extension. in . service
‘after: reﬂrement sha!l be
granted.”- '

4. 'Being aggneved from the ibid,

_ | . -'amendment. Ihe petitioners have ﬁled the

_ instant peﬁtions |
s * Pursuant to the directions of this

- -eourl respondents have ﬁ!ed thelr parawise
: oomments whereln issuenee of the deelred

| , writshasbeeneppesed .

J 6 ' Leamed counsel repreeenﬁng the

pehﬂenem’ vehemenﬂy_-a_rgued that the

ATTE

EXAM

o

Peshawar ngh cou'_t
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- o 'Notiﬁcaﬁonisliabletobesetaside
7 CGnversely woiity  AAG

B Impugned Notification |z artiitrary. pervarso.
' Illagal lssued without lawlul auttiority and

ms!a fide intention just to deprive the

litionors of their vesied rights accrued in

'_ihelr favour henoa violallve of thetr

. fundamenta} rights guaranteed under lhe

Consﬁtuuon and thus not sustalnable in the

'eVe of ‘law. That though the impugned
Notcﬁoation was lssued under lhe ragulatlon
R 2012 However, aﬂarme 25" Constitutional
' amendment. the said mgul;tion does not

- hold ﬁeld . therefore, lhe ‘impugned

T

resenﬂng ‘the mspondenls opposed the

arguments 50 ad\ranoed by leamed counsel

. ropresenting the patlﬂonars al tho bar while .

arguing that after the 25"' amendment the

- . vaincial ASSembly passed the -
S oontinuaﬁon of tws Act No.111 of 2019

through whloh the lows. applicable 10
| erstwhile PATA were anowed to conunue'
-lndudlng “Provincié! Admfnlstemd Tribal

- Amas Levies Force Rogu!aﬁon 2012 and:

e Ao et

ATTE
EXAMIN
_ "Peshawark
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| | g
7 | _. |
6 B
Gy
: , : L
- themfore. he ‘Im;il;gné'fd Notification was 1|
.' ‘: lssued per law which dbe_s not require any !
| Interference. Iby this . court’ In s writ [ ;
l o jurisd!ctlon under Nﬂde 199 of the *
! R I-_ Consﬁtuﬁon Furlher. peitioners are Chvil i
3 o IServants._ and, maﬂer Ih question revolves ' '
b ; i ' érourid the“lérms aﬁd'mﬁdlﬁc-m's of their ’ |
- Iservloe which is the axclu:ive domam of |
; ~ the Servioe Trlbunal as such the
o _ | jurlsdichun of this court is btn‘ed given the
 explict_ provislon ‘of - Aricle” 212 of the
il --Constituﬂon '_ |
] | | 8 Heard Record perusad
Z ' D _:'9_.- " Before discusslng meril_s of the case
i ‘ - we deem it éppfopi-i'ate-to discuss the |
| | ' background _ of the natter in -hand to » |
: properly oomprehend the Issue involved -
; |  therein. Itis worth. mantloning that earfier 5
] _ me services of the Levies Force were dealt |
L v under the Frontior imogular. Corps f

- (F!C) niles, 1’962 which was stbstituted by - ‘

the ‘?Emvfncla! Administerad Tribal Areas |
' --'Lgvfefs Force Regulation, 2012" {tegulation)
. and under the said reguiation "PATA Levies

Scanned with CamScanner
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X ' - . . .
e - - Lyl Lo :

"j

"Force (service) Rules, 2012" were framed

- for Provinciel Lei/'!es Force. While separate

servlce ru!es were also framed thereunder

' for PATA Fedem! Levies Force’ perfonning
© duties in. "PATA" known as 'PATA Fedema‘
' Lewes Fome Sem‘ce (Amended} Rules
. 2013, Rule 17 of the ibid Tules deals with

the retirement ef the l.evfes personnel

whleh was amended frnm tirne to time.
| - However, . petitionere have heeorne

- aggrieved from. the lrnpugned Notlﬁcehen

vide whlch the - peﬂtioners reiirernent ege

 through Instant petlﬁons

The “main contenlion - of the

petwoners ls that after 25"’ gmendment the

| regulation has Iest ats efﬁcacy and sanctity

| and has beeome redundant, therefore the

) Impugned amendment under the said .
regulatian is Illegal being void ab Initio. & s
| woﬂh " mentioning that aﬂer the 25"

| amendment in 2016 bolh FATA & PATA;
- ‘were merged in the provinde of Khyber
' Pakhtunkhwa and Federal Levies Force

: o !/
. ATTESIE

. EXAWM

- Peshawar High Court

s altered whlch is challenged by them -

R 4
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S - ' i

‘ V{Oﬂﬁng in FATA was merged ‘into the
|11 reguiar pollo of the province. Abe, In

L Malaﬁand Division, 'Lavies Forca is stil

| | o renulated by ‘PATA Fedemf Levies Force

1 ,I o o SGM‘-‘B (Amended) Rufes 2013 In vldw of

» 1 e “the’ Khyber Pakhiunkhwa Act No 111 of

oy . 2018 through which the laws pravment in
1 ‘erstwhie PATA -t the tme_ of 25™

- amendment were allowed to conﬁnue
_ includlng regulation 2012 which still holds
| -the ﬁeld -and as audh,ﬂre _same Is a valid
A Instrument. Tﬁerefdfe " impugned

, _ - _Noﬁﬁcadon was Issued by the respondanta
I 1 'mthlawfulautharity
" ; S e Movlng toward the status’ of the
1 o _ peﬂﬂonarsltls'wor_m_-mendontng that earller

' this court ‘while_deciding W.P No 526-
- MO'IG (Huamu!!ah's case) determined the
R stsmsofpersonneldfthervfncfa!Levfss

-.Forca as that of civil senrants in. the
- following terms:- -
" "19. The mencmf Levfes Force
Force") was grantad sfatutory

cover. through " Khyber
o 'Pakmun!d:wa Regufaﬂon No.1 of

I‘ -{”
: ATTESEER
| A _ L EXAMINER
! L I T PeshawarHIgh Court
i ' Scanped with CamScanner
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b
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(o)
- providfngmobﬂeeseodtoWPs,

@
(0]

2014 ("Regulation’). Paragraph
No.3 of the Regufa!fon envisages

for constitution and establishment

“of the. Force and its functions. For

. ease raferanca pamgmph Nos. 3

and 4 ‘of the - Regufatron are
mpmduoed as undar- '

=3, Power fo consﬂm and
‘maintain by the Forca and Its
functions.— (1) Gmmment may’

'-'consﬂtuteandma!nu}!naFomefor

I_perfonnmgmafuﬂowmgﬂnmﬂan&

(e}
()

)

namely: -
ensuring sesm'v of mﬂd@ P PATA;
enm security m manning of

.

guanﬂng Govamn_mnt fnsﬁtuﬁons
-and installations; L
ensuring  sectrily of faﬂs and

© . amested criminals;

)

geneml!y mahtmfng .'aw and order

anﬂ-smuggffng activfﬁes espedalty

{0

desmmoon of l.'ﬂcﬂ crops; . -
seiving- af summons or procedures;
raid and ambush; and

. (- such other functions as Govemnmnr

may, by notification ‘in the official

 Gazetls, require the Force Io

2 In discharge of their functions,
- officers-and staff of the Force shall

Lio

N . EXAMI
- . I | -~ - Peshawar H

SI;canned with CamScanner




be guided In’ accordance with this
_Regulstion end the niles.
(3}  The head 'of the Force shall

_ bs Gcmmandant !n his mspechva

]urfsdfcﬂon

. (4 -Secrtary to 'Govpmmenf.

" Hofme and Tribal Affairs Department
_ shall be.the competoit suthority of -

theForce, -

(55 The Fore shall consist of

.. such ranks and number of officers -
" and members - and- shall” be

constituted in such mspner as may

bepmscﬁbedbynﬂes
R mooﬁcersandmsmbersof
. the Force shall moefve such pay,

pension, allowances ‘and other

- temunerations and shall enjoy such.

leave end other pnvﬂegos as may be
pream‘bed byn.n'es S

(7 meoﬂioe:sandmambersof

tbeFomeshaﬂwarsucn uniform as
‘may be: prasc:fbed by :ukrs or
fnsﬂucbons .

8 - The admfnfslmﬁon of tha

. " Force shell.vest in the Gamandant

" in his junisdiction. " who - shall
: admfnfsl‘er fin accordance ‘with the
'_provisfons of this Regufatron rules
and instructions,

(9} 'nre COmmandant | shaﬂ

exerclse his powera and perform his

' tunctions - “under the general

 supervision  and *_ directions _of
"Go#smmam. , '

.. ua

ATTEmD L

Scanned with CamScanner
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1

¢ . Powers and dutles - of
. “officers and members of the
Force, --An oﬂ?ceror member of the
" Force shalk-. :
(&) take effective measumaforensumg

i P".sa«:uriryod’aszvfg‘ﬂet.‘l;urlsciic':tk:m

for safeguanding aga!nst acfs of
uniawfu! Interference; c

‘-(b) pravmt unaufhanzed pe:sons and

) " vehicles from 8ccoss to tha temtonaf
" jurisdiction; :

,-_{c) fake eﬂadivs' maaaums for

‘ pmvmting sabotage, ;plawmsnt of
car bombs, Jetter bombs, dangenus

'L-:arb‘de and canlage of arms and

ammunition into !he rostricted ares;

) ' (t-:!)' use such ems and smmum'ﬂon and

: equfpmant as maybo authorized by
', the - Commandant -or &n ofﬂoer
authorized bymnr - :

‘(e) seamh and' amast wﬂhout wan'ant :

" any person who e suspecfs of

. enidangering  or auarnpﬂqg _
- endanger or having endangered. {he

i safety of an mfaﬂabonandmayuse

. uchmasmaybenecasga:yin
" the discharge of his aforssaid dutes;
and .

0 'm”"“‘d"’”’ﬂfmeMnsas_

"”mwtauﬂwmrmﬁy mqufm
. him to perform”. .

20, The close perusal of the

s Resulation " would clearly show

. -_'that the FOTOB IB receiv[ng its

- salary. '“?'“, ‘the’  Provincial

EXA
Peshawar.

Court -
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ey

i
Nt

f  refer to Section 2 (b) of Act, 1973
, . whld'l readsasunder'- ' ‘

; Lo, Deﬁmtions.-—{f) In this acl
: unlass the context othmvise
- “roquires the bﬂamng exprassbns, )
’ g "shall have -the mearings hereby
N " 'faspedf’velyassignedtomm.!hetis

? | fosey-
- (8}
: ‘(). “chl servant” means a pérson who is

12 -

_'Ekcheque}r and performs: the
h pnlldng service in tha erstwhile
CPATA. .

- 24, Having 'aald_this. we woplﬂ

_ fow refer to the crucial issue asto
. whéther the employees of the
. . Force can be lermed as a civil

servants and as such théy wnnot

' maintain a. oonsﬁtuﬁoml petitlon
afore this Court for enforcement
" of the tenms & conditioris of thelr.

o service, - o
2. The - connotation’ ‘eiVil. -
A sanfant' is deﬁned and explained

in. I'ESped to the -Province of

' Khyber Pakhtunkhwa, in the Civil
‘ Senrants Act. 1973 (“Act, 1’97’3")

For ease reference, we' would

-amemberafacivﬂéenﬁbeo?tha
,F‘fovmm orwhoholdsacfvﬂpostm
'cannecﬁonvdth!hnaﬂahsofthe_
' Emﬁnw, burdoesnotlndude—_ '

" ATTES

EXAMI

e

'&/"3/'

i o
f I

Peshawar High Court

Scanned with Cag;lscanncr

ot A A4 Al ST AT I ST Y e T P TLRTIIRR 1V 5 9

e ¢ LAY b sna



T.,

/

13

(D apamnwhoisondeputaﬂonlome_
'vafnceﬁnmﬂlef-‘aderaﬁonorany- :
oﬂreervlnceorotheraummff)" ‘

'(ﬂ'J-,a' person who Is employed On

"contract, or on work charged basis,
'o?.wrriiispa?dﬁﬁ;hm_;" aricies; or
(i) & peison who Is a “worker® of
"'wommanf; as defined . in  the
 Facfories. Act, 1934_(Act )ow of
[ 1934), of - the  Workmen's
- Compenssﬂon Act, 1923 (Act Vil of
e -
23, The perusalof the deflmtlon
- wpuid show that a member of a
civil service of the Province of -
who holds @’ d\nl post. in
'oonnection with the aﬂ'alrs of the -
_-Province Is cMI servant. Al -
| Pakistan Semces are explained '
in Article 260 of the cpnsun:ﬂon.'

which rga&s agunder-

sesdtusssyssries seaignsanesaas s RIPT RS TRARRALES

' eapessesantiicancsacme

------------------------------------------------

nnnnnnnnnnnnnnnnnnnnn

.serviceposmromcamconmcﬁon

wﬂhMeaﬁaI:sormeFederatianor
: 'ofavafmeandeudesanAﬂ-
" Pakistan Senvice, service In the

7. . Armed Forces and any other service

_ “dqdaradtobeasérvicoafPaklatén,-
" by or under Act of Mallls-e-Shodra

ATTE
- EXA
- Peshawar

f
=D =

ER .

inh Caunrd
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: 'Mamﬂf)l or of Provindaf
- Assembly, . but does not Mdude :

sorvice  as Speaker,

' Speaker, - Chalrman, Depufy

Chafnnan. Prime . Minister, Federal

© " Minister,. Minister of State, Chief
; anfstar, vainn‘el anfsior
. [Attomey-General, .  [Advocate-
<General]]. Parﬂnmnt Secretary]. of .
" [Chalrman or member of a Law
. *.Commission, Chélrman ot member'
" of the Counci- of Istamic (deology,

" Minister, Special Assistant to 8 Chief
- Wnlsmr Adwserto a Chief Minister]
©.or msmber of a House or 8

PrDva!aI’Assemf#

Mereas Arﬁde 240 ‘of the
CQnstlwtlon envisages Ihat:- '
«240. Subject fo the c:mst:mﬁan the

appdnﬁnenfstosndﬂnmndfbans _
ofsendcaafpemnsmthasefvfce“
ofPaldstanshaﬁbadetelmfned- .

* " Provinces, wh!d:waslne;dstenoa
.'ﬁﬂmﬂ?ﬂ?,bemﬂwmmendng'

-~ ATTE

EXAMINER
Beshawar

| o

Court!
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o

| SR day or which may be created by Act
of [Majis-o-Shoors (Parfisment)l’.

24, The Phrase *performing in. | : =

-oonnection with .the affairs of :

.' Federation or for prasent matter . i

. -Province” ; . was " elaborately i

-+ 4 explained in the case Of . L : 1 :

a [+ , 0

. .-

) (PLD 1975, Supreme Court 244).
In the sald ]udgment. the Apex ! _ :
.Courthasheld : ; : ;
" “Now, what s msantbyma phrase IR | :
“*performing functions in. connection : ; r |
: e Mﬂ!maaﬁaﬂ'sdﬂm&damﬂonora ‘ x
L o " Province”. ' It Is ‘clear _that the’ : ' o ] '_
L raferancsfsrogwanmmnra!orsmta . _ ;
: ‘Mnchans,hvofvhghonefmmor
; e " - another, an’ element. of exarcise of .
: .pubﬂcpowermamnctmnsmaybel : _ |
-'_meuaoﬁmnatpaﬁcarumsome -
.- ..Stats, involving the ‘maintenance of. '
' Iawando:derandaﬂ)ermgufafmy _ | |
activities; ‘or they may comprlse . : o

o functions pe:fnming to eoonomfc-
dm!opmenf. socfﬂl wa!!ara.

" Indiistrial - or commerial nature,
 Ordinaily, thess functions would be : I -
‘performed by persons or .agencles 5

. directly qppohtod controled and
finanted by the Stats, L6, by the

- . . ATIE D. — . . il
C EXAMINER | .
* o : Peshawa gh Court '

i::'-:: ettt
s A

e iy Aottt e 247 11 4
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Federal Gpmmment-.or a Provinclal

Govemnment”. .

: -25.' Admittedly, as evident from
the bare reading of paragraph-3 &
: ,4_ of the 'Regulation, the present
* * petitioners are performing poficing ;
. service in'the erstwhile tribal area,

however, - thelr- terms. - and

) ,'ﬂ condlttons are belng regulatmg '
.. ' through Regu[ation No.1 of 2014
- and after the omission .of Article
247 from the Constitution; through

.8 pro\nnctal statuteia the Khyber :
Continuatlon of Laws in the

Erstwhile Provinicially Administered
Tribal Areas Act, 2018 (Khyber

- " Pakhmukhwa Act No. Il of 2019),

" the operation of Regulation No.1 of
2014 was continued. Thus, the .

. essential cﬂtena for belng a civil

' servant is that the person holding

3 'tha post! miust perform his fundions
" in corinection with the. affalrs of
‘Fedemtioanrovince and the terms
. "and conditions, of his sarvice
- shouild be determined by or under _
- the Adt of Parliament/Provincial
‘Assembly. The Apex Gourt in the

case of Federation .of Pakistan

ATT
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Peshawar High Court
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(1998 SCMR. 1081), whils desfing
with the cass of an emp!oyneo{

g Pakistnn Rangefs has ‘observed

lhal.

B 2 Perisal of ‘these rufes deaﬂy_:
_ shmtharﬂwyamaﬂem '

. -.and thersfors, under the smendment
. of section 1 of the Pekistan Rengers
- Ordinance, these rules Would prevail

- .over the Rwesousm The Pakistan
Rangers. Ord.-nance was pmmulgafad'
- fo mnsb‘tura a force caffed the

Pakistan Rangvrs for the P"-"f“’“"“ of

and maintenance of order in the
- bordararaas SinoowMImgerdtome
h sfaruso!memmmofﬂwromthe

' Pakistan Rangers Ordinance is siient,
merafara it cari be. safely ¢ said. that

~ theé employees of the Paldstan
Rangersudh‘badeamsdtobscivﬂ..
. sewvants as_they ar. pm'umﬂng )
.‘.duﬁas.inoomecﬂonwiﬂlaﬂhﬁsofﬂre
Foderation - and hence undsr ‘the

Service Tribunals ~Act, 1973, ‘an

appeal by 8 member of the Pakistan _

) .“R&ngars regarding & matter mferfng

'_, -__.:otamsandomdmnnsnfmsservice .
. Is -competeni - bem me Faderal
- Service Tribunel...”. R

- 26, Simiiarly, In the case of
N I I . :

o,

Scanned with CamScanner
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&&MKM
o gnws_(zm SCMR 903), the
~ Hon'ble Apex Court has elaborately -.
_ -.examined service structure of the _ | 5 R
--employees .of Fronﬂer Z S -'
| "Constabulary, which is established |
undér Frontier Constabulary Act .
(Act-Xill)  of 1915, Relevant ‘
paragraphs of the. said ]udgment 1
" are reproduced as under:- - - ' '} : A
: '-s.. Three  broad tests - for : :
L esfablish!ngthesfahtsahddlamcter ; o :
A ofacm‘!semnfomergen'omﬂm _ : _
% Crnstitutional mandate of the efore- .
. ,gomgArtfdestmﬂyunderAfﬂcfe . S :
e - - 240(a) of the  Constitution, _
appmn&nentsloandﬂretemsand' _ S N
I : -comﬁr:msofservice of the personsin : i
| - ‘the. *service of Pakistan® are be
| --dstannfnedbyarundarActof
.~ pattament. Secondly, by vitue of
|
|
|

TV Py v

" Aticle 260 :of the oonsmuaan
' 'ssmco of .Pakistan' -means ' any
posforoﬂicemconnedm
S o . with the affsirs of the Federation.
. #. Thindy, under Aricle 212(1) (a) of the
[ ... .. Constitution, the exclusive jurisdiction
7 T to adjudicaté disputes relating to the
. 'terms-and conditions of persons, who
_ argin the service of Pakistan vests in
~ _ an’Administrative Tribunal, .namely,
the Fedem! Semce Tdbuna! Thess
- tosts are mentioned In . the

. S : ATTES J@
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by the NWEP Coristabulary Act, (Act-
7 xam of 1915 (Constabulary Act):
- Section 3 of the Constabulary Act

--"empblmme

19

" ibid (al pp. 686-689 of the law raport).
. -The dfinftion "of ' the _term ol

sorvant' In the At adopls " the

. 260 noted above to refterate thal & o

person wha, infor olla, holds & civi.
post “in connection with the effairs of
the Federation” Including any such

_ postaonnededwiﬂi defonce, to be @
chvl servant. The lerger Bench hes in

this respect taken the logicsl step 0
incorporate - the_requirements undor
Article 240 (e) - and 260" of the

' Gonstitution a3 the definitional crterie

of the torm "civi saivant” (et p. 692 of

S telawmpor)
5 Having ‘noficed the quelitying

"gn?atiq.ﬂf-ﬂ, civil servant under the
1ow, 1t Is appropriate now o examine
-the foctual matix of the presant
vy, The FC was established-

Feders! Govemnment fo
malntain the FC 8s @ force “for the

petter protection and edministration of

the extems frontiers - of Pakistan

\within the-limils of or adjoining North-

: _w,y_pmnﬂerormypaﬂ thereof”. .
" Section 3:A of the Constabulery Act
S -IaMsﬁeFederﬂGovammp'nuo
. employ the FC outside the limits of or
adjoining the. North-West - Frontier

* Province In other parts of Pakisten for

Scanned with CamScanne
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.
- -

m Mw' pvm md
- _-mmammm
: &f}ormmmmm&m

"Gommwmmmw-'

mmmmmrmwmwm

. Officors of the foroe. in-one of more
- it Secton 6 delegates o B
l .'Oammanﬂanf - -and’ ~ District
DU Constabulary Officer the power o
- appoint” subbrdinate officers in the
B ',:'-mnnnsrpmlbﬂdbrmm
e ‘mﬁn _the. - Act.  The Federl
. " Govemiment exercised Is -power
. conferred by Siction 21 of the
N cmmbu:wmmmmow
o . Constabulary. ~ Rules, . 1958
3 (-canarawaryﬂuhs? in order to
provids the terms ‘and conaRions of
' -'md:ﬂemmmnm
I L
B nwummm
L mmrafmmmsd
L " service of the respandent-employees
1T Co _wmfc,mmmwm_
_mmwﬁjwﬂwﬂmmmhﬁﬂd,
. the FC Rules, The provisions mads
'.,'bymcmummmm”n
"Mmdmthnfm"
mwm&ymmnmm
| Act Themfom, the fems and
”’mnm o wviaa of the

ATTFSTFEN

Scanned with CamScanner

e e e e e e e e T IRCS




o

.. Inthe Act and the Ruies. Tho tost leid
i down in Aticle  240(a) of the
Const:’ruﬁon requires that the

'Pamsfanmarrbederemfned'byor_ f

@seof"_ﬂL&lm__ﬁ._m :

21

appomnnent to and the.terms and

' ..conditions - of sarvice ofpostsln _ :
-_connecbon wfth the affairs of the ‘

Fedemﬂonandofasendcsof'

‘under an Act or' Pamament. The
expmssion 'byor under" InAracfe

- "240(a) of the Consﬁmtbn authorizes f
. - the terms and conditions of seivice of
. a civil servant to be providad both by
[ statute or -by stetutory rules. The

provision made in the Canstabulery

D Act and ‘the Constabulary “Rules,

theiefors, salisty the Atticle 240(s) "

| “test. n:ajudgmenfmtheugaemmd
. Mubsenys-Salam ¢ase. ibid

endarsesmfspolntomﬂw"
*86.... The ferms and. conditions of

. service of those employees, howsver,
" ‘are roquired to be specified ‘under

Articie 240 of the Constitition by or
under Act of the Parflament. Thus, the

_ conclusion woufd be that only those
. persons, who are in the service of
 Pakistan, es discussed hereinabove,

and If their terms and conditions are

govemed either by 'a statute or -

statutory ru!es, in terms of Article 240

" of the Consttution, can seek remedy

befom the SeMce Trszma!s *

27. Similarly, this Court in. the

ATTEST
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—

, Mmung_ogm(zmm_
. (C.S) 848, on the bosis of law laid
__down by the .Apex - Court' in
‘Co mandant. L ‘

' (2018 'SCMR 903), while dealing

_Erontier
Knyper

with the case of Federal Le\dos
Foroe. which was established

" through Federal Levies Force

Regu!aﬂon. 2012 havlng the same’

- structure of service for .i.

. omployees.fforoe- as provided In
" Regulation No. 1 of 2014- has held

" that employees of ‘the - Federal

.Levles Force :whose terms and
‘conditions of service are governed
under ‘Federal Levies Force

. ,Reg'u!allori..zmz.are civil servants.
 Keeping: In view the above, the
~ Force established under Regulgti,on .
“No. 1 .?’f 2014 qualifies the criteria
of belng civil sérvant in.view of its

composition. functions and dutlos

'_ as per law lald down by the Apex
_‘Court In the cases of Foderation of

ATTE

r-'vnn

D
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Nezlr . (1998 SCMR.1081) and
QQ-' mman Iggm,. ) - Frontler
Constabulapy, - _ Khvber

gmmmu._&&mua! |

-mmmmuﬂ
m_(zofa SCMR 903), thus, the
preliminary ‘objection ralsed by the.
Ieamed ~_ counsels for . the
raspondems Is sustainod and

: aocordlngly lhe presant petitions in

“ . view of clear bar contained in

Nﬁde 212 of the Consﬂluﬂon are

not matntainable The present

B petlbonans may agnala their.
- grievances. before the Provi_ndal
Services Teibunal, Howaver. prior 10

.. thia judgment, the status of present

_ petitioners being a civil ocrvam was

'_ not determinud and 'in the similar
: eaus. maApechumnM-

' Khan's case (2018 SCMR 903).

. has held that: _
o1, it follows, from the dicta’ laid
'dmammatmemructmo!me

. ..bomfaraaslsamrelgn function

bﬁ‘ﬂ"gﬁ"ﬁfoandpmfomadbyme

Federation. The same duty Is -

- Peffomedequeﬂy!mpmemcm |
- bymmm‘“wmmmd

IKPKmennabufa!sobymamtamhg
. ordarm oﬂwrparts of -Pakistan. For
'-d’mwmg such” _functions, - the
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24 .-

services rendered by fhe FC heve

dinsct nexus with the affairs of the

" Federation. Thersfors, -the. reasons:

- given. In’ the Muhammad Nezir csse

.- - .(supra) fully apply hero-as well and we

E ﬁo!d‘tfiet"rhe employees of FC are civil
senmnts fnsofsr as the quesﬂan of.

2 comperenf remedy in respect of

- -sendce dIspufes of FC men_ s

. concemed, we hold maf in 8 maﬂer

- fetating to the ferms and conditions of

" service of the respondant-employees

of the FC,-en appesl befors the

Federal Service Tribunal Is avallable fo

. -them as the exclusive remedy. under

“the law. Accordingly, this remedy may

be’avallad by them within the statutory

- périod of fimitatiori cominencing -from

the date’ oﬂssuance of certified copy
. of this fm_'{gﬂ)anf. ‘Al these eppeels '

'_-.ﬁred by the appellent-Commandant,

' FC -are according aflowed in above

.tenns'_'.. ' -

_ - When case of the petitioners (PATA
Federal l.ewes Fome) WaS exammed in
. juxtaposition -with the Provincial Levies
- Force and ibid judgment, we observed that
service of beth the forces Ie governed
urzder the rules 80 framed under the
.Prev!slons of 'vainafa! Admlnlstemd

~ Tribal- Arees Levies Force Regulation,
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| -:‘2012— : Therefore. we belleve that the

| : _-status of petiﬁoners Is thatofci\nl eenrents
e Ifer all pmcﬂeal and material purpoees. and
o -as eueh the matter of terme and;
'eendlhens of the:r senriee squarely Talls:

P outeide the ambit of writ jurisdiction ef this

- . court ghren the explleit balj contalned In
: Artlcte 212 of the Cenedt;xﬂen, As",ea'rﬁer
. discussed service rules of: the pettioners
- (PATA Federal -Lévies . -Foroe) and

Pmﬁnciaf Lewes Foree beth wvere framed

‘ under the pmwsions of'. 'vainc:af
ra Admfnfsl‘ered ‘Tribal - Areas Levies .Force |

Regufatfon 2012" and. thruugh the :brd

judgment. the persennel of vamcra!'

'Levfas Foroe were declared as cwn

B Servants after exhausﬂvely dlseussing the
I y rnatter of Lev:es Force’ perfennlng thelr
_duﬁee In PATA. Therefore on the same-
premise, we have no heskation to hold that

. the peti-tloners:ere Civil Servanis as their

'serviee fu!ﬂls the entlre criteria of Clvil

"'. Servents $0 pn:wlded by the Iaw. Learned

eounsel repreeenttng the petiﬂonere eould.

ATTE TED| .
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a6

‘ not disttngulsh the status of petlttoners
(PATA Fadera! Levtes Fome) vis a vis

valncfal Leavy Force in any manner. Both

- forces are pel‘forrnlng their functions in the

same anea for . the same object and
purpose and both are being maintainad

through the - provinctal exchaquer

Therefote, the matters adsing out of the -

terms and; eondtttons of service of the

béﬁtionere are- only amenable to the
a junsdichon of the Service Tribunal in terms

' of Article 212 of the Constitution.

So far as the contentton of petltloners

that they have challenged the vires of the
impugned Notification and as such the -
) same ere not amenable to- the ]uﬁsdiction

- of the Serviee Tﬁbunal is coneerned

‘sufﬂee it to state that It has - long been

- settled that Sewtoe Tribunal has ample
. jurtsdlctton to deal with the issus of vires of
' the law and mles framed thereunder 2015 -
| . SCMR 253 NAHONAL 'ASSEMBLY
o 'SECR;IF_:‘TARIATI through-- Sectrary V. -
'MANZOOR  AHMAD " and  others.

ATTE

EXAM
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in" W.P.No. 1335-%022 are . @

dismissed for ha\dng become lnfrucwous

. I n ; -.- i
- DL29M11/2022. -

_ " HON'BLE MRJUISTICE LAL JAN KHATTAK,
; HONBLE MRJUSTICE S M ATTIQUE SHAH &
- HONBLE MRJIISTICE SYED ARTHAD AL
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