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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)-ft

{ of 2022iervice Appeal No.

i Rio Maina, Tehsil Battvl:ielaIqbal Hussain S/o Stana.Gul 
District Malakand [L/Naik N6.4471]1

Appellant

, 4

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civif Secretariat at Peshawar.

2) Government of Khyber thrqiigh Secretary Home & Tribal Affairs
t • ' ; i ’ ^ * 5

Department, Civil Secretariat at Peshawar.
3) Commandant Malakand Levies/Deputy Commissioner, District

M^alakand at BatkKela.
Respondents

APPEAL: UNDER SECTION 4 OF 
THE khyber PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

^PRAYER:
>;

On acceptance of this Appeal, Notifications No,
datedSO(Police-ll)HD/MKp/Levles/Misc./2020 

22-03-2021 & No. SO (Police-ll)rtD/1-3/Federal 
Levies 2021 dated 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 may

I

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled to 

complete his service till attaining 60 years age in 

light of Notification d^ted 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

That the appellant has been serving as regular rr 

Levies Force having a considerable length of serv 

credit (Copy of Appointment Order is Annexure “A").

ember of1)
ce at his

That services of the appejlant were initially regulaed under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

2)

That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promu gated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government framed Service Rules for tie Levies 

Force in 2013 (Copy of relevant text of Service Rules notified 

in February 2013 is Annexure “B”).

3)

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified in 

December 2Cil 3 are Annexure “C”).

5) That the relevant Rules were further amended in Duly 2020. 

Regarding the length of service towards retiremen 

was amended to the effect that all Levies personnel shall retire 

from service ;on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-Ill which ^provided 

length of se^ice, was deleted by virtue of the amendment 

(Copy of amendments notified in July 2020 are Annesxure “D”).

Rule 17

or certain

6) That the rules were further amended on‘23-03-2021. Rule 17, 

which provided for retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendments. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 

service or on reaching certain age. For instance Hawaldar
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would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/Naik 27 

year of service or 45 years of age and Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified in March 2021 are Annexure “E”).

That the above mentioned Rules being extremely detrimental 

to him, the appellant filed representation before the concerned 

quarters for redressal of his grievances. The same has not 

been responded to as yet (Copy of representation is Annexure

7)

“F”).

That the appellant alongwith other similarly placed personnel 

of the Levies Force got retired from service on reaching 

certain age/completion of certain length of service as 

prescribed by the above mentioned Rules (Copy of retirement 

order is attached as Annexure “G”).

8)

That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

9)

10) That during the peiidency of the said petitions, the Provincial 

Government made further amendments in the Federal Levies 

Rules on 21-10-2021, whereby retirement age in respect of 

lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules notified on 21-10-2021 

are Annexure “H”).

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules, 

which was never responded to. (Copy of memo of second 

representation is Annexure “I”).

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021, W.P No.470-M/2021, W.P No,337-M/2021
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W.P NO.338-M/2021, W.P No.333-M/2021 and W.P No.335-

1^/2021) before the Hon’ble Peshawar High Court. However,
*

because of jurisdictional issues, the matter was referred to a 

larger Bench.

%\

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of 

their re-instatement in light of the Provincial Assembly’s Act. 

The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners, it is worth 

mentioning that vires of the impugned rules were not 

challenged in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

11-2022isAnnexure“J”).

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

(BOUNDS:

A) That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional. Hence, the same acts are liable 

to be declared as such.

B) That it is a settled law that service rules cannot be amended to 

pe detriment of public sector employees. Even, if they are so

y
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amended, the same having prospective effect cannot be 

applied against the existing employees

That after the 25*^ Constitutional amendment, the new 

Constitutional regime demanded streamlining of the erstwhile 

Tribal Areas with the rest of the Province. So much so, Levies 

personnel serving in erstwhile FATA and Khasadar Force 

were accommodated to a larger extent where the Provincial 

Assembly passed an Act aimed at streamlining the service 

structure of Ex. FATA Levies Force. The Act not only provides 

uniform retirement age i.e 60 years for the whole Force but 

rather enjoins upon the Provincial Government to take steps 

towards absorption of the said Levies and Khasadars in 

regular police. Regrettably, the appellant have been treated in 

violation of the Constitutional spirit particularly after the 25*^ 

Constitutional amendment and subsequent orders.

C)

That further grounds, with leave of this Hon’ble Tribunal, 

would be raised at the time of oral submissions.

D)

It is, therefore, humbly prayed that on acceptance of this 

appeal,

(i) The impugned Notifications No. SO(Police- 

ll)HD/MKD/Levies/Misc./2020 & No. SO (Police- 

ll)HD/1-3/Federal Levies 2021 dated 21-10-2021 

and subsequent retirement order issued by 

respondent No. 2 be declared as illegal, the same 

may be set aside. Consequently, the appellant 

may be held entitled to complete his service till 

attaining 60 years of age in light with Notification 

dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the fights of the 

appellant and the appellant be allowed to 

complete his service till attaining 60 years of age.

l\
y
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ii) Any Other remedy though may not specifically 

prayed for, but which circumstances of the case 

would demand in the interests of justice, may also 

be granted.
Appellant

Iqbal Hussain 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

:

CERTIFiCATE:
Certified that no such like appeal has earlier been filed before 

this Hon’ble Tribunal on the subject matter.
! >

Appellant
t

Iqbal Hussain

?

i

;
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

of 2022Service Appeal No. 

iqbal Hussain.. Appellant

f

Government of Khyber Pakhtunkhwa and another

Respondents
;•

AFFIDAVIT
i

I, Iqbal Hussain (Appellant), do hereby solemnly affirm and 

declare that the contents of the above titled Appeal are true 

and correct to the best of my knowledge and belief. 
Furtherniore, no such like appeal has earlier been filed 

before this Hon’able Tribunal or elsewhere on this subject 
matter

?

...?

'

f'>

DEPONENT

/•

Iqbal Hussain

/
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT) . I'

of 2022Service Appeal No.

Iqbal Hussai.... Appellant

iiM
I

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES
i

APPELLANT:

Iqbal Hussain S/o Stana Gul R/o Maina, Tehsil Batkhela 

District Malakand [L/Naik No.4471]
(NIC# (Cell# *) )

y

RESPONDENTS:

1) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

2) Commandant Malakand Levies/Deputy Commissioner District 
Malakand at Batkhela.

"!•

Appellant O^C/l
Iqbal Hussajo 
Identified by counsels

• i

Dr. Adnan Khan Bafrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court
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SEFICR np the BM.TICAT.
TiMaL fiJilHEs.2. R E E R.

Dated ^alakand
The__^^7A /'I997*

Noo

Stajaa Gxii of
/XV1I/18-E (LC).

Mr, Iqbal Hussain 

Malakand Agency ia 

Levies in Bps No*

son ofvillage Mainat 

as Sepoy in Malakand hereby appointed 

1 with usual allowancessubject to the condition that the 

age certificate from the
candidate will prodice 

Medical Superintendent,
Healtti and 

Civil Hospital,Batkhela*

I
;•

No* /^5^7 /XVII/18-E (1C)

Copy forwarded to the Subedar Major, Malaktnd 
levies, Mnlakand for information and necessary aotlon*

^^tfc/al ^^d^^^^Co^3andant, 
Malakand Levip^* 7

>■
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I 12-rim/pPMMPNT OF KHYBEP PAKHTUNKHWA 
unMP /irTTiiRAT AFFAIRS DEPARTMEm!

notification
Peshawar the 4*^ February 2013

PHT.F.S FOR FEDERALLEyiESFORCmPAIA

9 of the FATA Levies Force 

of Khyber Pakhtunkhwa is pleased to

:
f;

of the power conferred by Section 

Regulation 2012, the Provincially Government

make the following rules, namely:- ^ „
Short titie and co'mmencement;- (1) These rules may be called Provincially 

Administrated Tribal AreSs (PATA) Federal Levies Force Service (Amended) Rules,

In exercise

•r

I.
4:

2013.
(2) They shall come into force at once.

these Rules, unless the context otherwise require, the following |
Definition:- (1) In

expression shall have the meaning hereby respectively assigned to them, namely:-
ii2.

“Appointing Authority” means the appointing authority specified in rule-4; t
“Commandant” means Commandant of the Force, Who shall be the 

Deputy Commissioner in their respective junsdiction.

(a)
(b)

Assistant^ Commissioner or“Deputy Commandant (Operation)” means as
of the District designated as such by the provincial government

in PATA. to

(c)
any officer

shall be Deputy Commandant (Operation) of the Force
jurisdiction such power and perform such

may be prescribed; and who shall'be responsible to the

who
exercise in his respective

functions as
Commandant for operational matters qf the Force in PATA.

“Deputy Commandant (Administration)” means Deputy Commandant
officer of the provincial

(d)
(Administration) of the Force, who shall be
government or any officer of the District designated as such by the

an

• •
to exercise in his respective jurisdiction suchprovincial government 

powers and perform such functions as may be prescribed and who shall be
administration and establishmentresponsible to the Commandant in

matters of the Force in PATA.

“GoveiTJi'ient” means the Government of Khyber Pakhtunkhwa;

“Home Department” means Provincial Home & Tribunal Affairs 

Department;

“Initial recruitment” means appointment made other than by promotion or 

by transfer;

“Schedule” means the Schedule appended to these rules’

(e)

(0 .
/

(g)

(h)
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f3>\ SCHEDULE-III 
See Rule 17

Length of service/AgePost/KankS.# 03 years service as Subedar Major or 60
38 years service or 
years age whichever is earlierSubedar Major (BS-16)I

Subedar or 57 years35 years service or 03 years Service as
age whichever is earlier2 Subedar (BS-13)

** g

service as Niab Subedar or 5432 years service or 03 years 
whichever is earlier3 Maib Subedar (BS-ll)

years age

29 years service or 03 years service as
whichever is earlier

Havaldar or 51 years
4 Havaldar (BS-8)

age
Naik or 48 years age26 years service or 03 years service as 

whichever is earlier
'23 years service or 03 years.service as UNaik or 45 years age 

whichever is earlier
~20 years service or 42 years age whichever is earlier

5 Naik(BS-7)

6” UNaik (BS-6)

7 Sepoy (BS-5

/
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. ' Government of KyberPakhtunkh^,
i •(

Home 
Dated Pes

Wlo-4(2) Schedule-t gp.HEDULE-l
Rule 4(21

; I •;

y

DiT^rtToSiSifiSSion
Quota

proino
tion 

I Quota
ra^^yi5F^SfviH®~”p^

gft Subedar ^.
' "On^ar service

alNa!b^ube^r_-
One year service
flft Havtfaidar_—^

” One year service
asNaik_______ -
One year service 
as Lance Najk___
One year service
asSeggi____—

Unlforim6d_Force -----
Post/Rank

EUgibiiity for
promotionrs.No

Subedar Major (SS-
' ^ —

Subedar (BS-13)
!_____ —

Naib Subedar(BS-11)

*4; (T4awaldar

Naik (BS-7)

100%16)
2. 100%

i3. 100% !

100%
■'t'

5. 100% i

■ Middle pass/MatricNaik (B5-b7Lance

Sepoy (b^S) _
mead Armorer (BS-6)

6. 100%
Middle Pass/Matric I

100% .ft One year service 
as Assistant' 
Armorer _—„ Middie~Pass/Mainc

100%
Assistant Armorer

nomtiension beyon

' shall be granted.

I or opt for
d retirementper Scheduie-iilg.

r-

f
SCHEDULE-lU _

of serviceo^^glg^i^l^iriea^

!

Pnst/Rank, __—
SObidarM^oTtBS^l^

Subedar (BS-13)_____ _
Naib fiubedar (BS-11)__ 

Havt/aldar (BS-8)

■ Naik (BS-7) _______
rft Lance NBjkiBS:6)_------
|-2~2npSepov~(B^il—---—

S.No
'' I

1.
2.
3.1

4. 29 year
'^a'vears'

ears'

•r-\V
✓ (/ y
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home department 
notification

Dated Peshawar the 14-07-2020

(

!•
3

;■

i
!

j.
Section 9 of the ;of the power conferred by 

Levies Force Regulation 2012, the Government
: In exerciseNo. SO (Police-IDHD/1-3

Provincially Administered Tribal Areas 

of the Khyber Pakhtuhklrvva is pleased to direct that in the Provincially Administered It

Service (Amended) Rules, 2013, thei

Tribal Areas (PATA); Federal Levies Force 

following further amendments shall be made, namely.

Amendments 1:

iTn the said rules_>
sthe, following shall he substituted, namely:

- All Levies Personal ;Shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt 
for retirement after completion of twenty-five (25) years regular service.

V
a) Fro rule 17

“17, Retirement.-

and
b) Schedule-Ill shaU be deleted.

■

i
SECRETARY TO

GOVT: OF KHYBER PAKHTUNKHWA 
HOME DEPARTMENT

CopyTorwarded to the

xxxxxx
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Tob^substUutedj^^ „ ll:t^.i
1L::- !

of the powers 
; provlnciat

PATA Federal 

shall

Pesrtawar,
.in exercise

7Mlsci2020:-

' „,oe

, 2012, theForce Regulation

direct mat'in.the

further amendments

No. »*.

!
. the following

r'• *
Levies Force, 
be made, namely.- -

^r^ondmenU

bstituted. namely.in the said rules.' 
in Rule 4,

w i.a f V the following shall be su

k of Subedar:

authority for initial

Comman

pacruitmen. and ‘bl Appointing authority for purpose o!

.p,b.ded th..he^PP^^^ Superintendents shali he
i;

motion to the posts of subedar

. Home departmenl. .

, ,ne following shall be substilu

pro
Secretary ted namely;

Schedule-Hl and no ,.i2. For Rule ^.' s

shall be substituted, namely.
3, For Schedule-Ill, the following sn;

“Schedule-111 
{see rule 17] ___ _ th of Service ILeng

‘ nftT ^rrumTSlhirpSitTRinlf
Years or5. NO. Thirtv Seven^ Years- Service as 

Major or S'^^ly. 
whichever

of Seniority 
amongst

having
Qualification

—[^■'me^basis I
Rness in service o

itxT yWhichever is earlier

On the basis 
cum-fitness

Three 
Subedar 
Years of age 
is earlier__

■-"-raibedarMaioilB^ from.
1 Subocarsthe

intermediate Ye«rs;Five
Five Yeras 
Subedar or 

■ age

By promotion, on 
of Seniority Cum 

following
rsubeiaTtBS^i^

2 . me
:"“"rF!lty Peresnt (50%)

M>m • amongst 
^jb Subeoars
ba^g intermediate 
qualification: and

the

ni' Fifty Percent 
. amongst Naib

Subedars having 
Secondary
neftlficate__—--—rr “Thirtv Three Years

0, seven Years
„r qeniorily Cum FIWes= m o= Nsib ,(he (olipwins 1 lubedar or SMy ;

namely.

/

School

■"NaibSHbedaTlBS-ll)
3.

/-f-y,, //
1. <\ y

/ / -■ / V’

‘V./ . )t'.:-

JitBOEtf-r
''hw-

i'l;

{
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qualification, and
Percent (50%) from 

amongst Hawaidars.-
(li) Fifty

f5

‘ Length of Service /
Age

Thirty Onp years service 
or three years service 
as Hawaldar or Fifty 
One years of age. 
whichever Is earlier.
Twenty Nine years
service or Three years 
service as NaikorFovIy 
Eight years of age. 
whichever Is earlier.

IQualification for PromotionName pf^he Post/RankS. No. \!
fHaWaldar (8S-08)4

i .

j

Naik(BS-07)5

Twenty Seven years .
service or Three years 
service as L/Nalk or 
Forty Five years of age. 
whichever Is earlier.__
Twenty Five years
service or Forty Two 
years of age. \^Iohp.ver 
is earlier.' 

L/naik (BS-OB)6

!.

Sepoy (BS-05)7

X

'SECRETAFfY TO i

Copy forwarded to the:»

■ ..........................................................................................

3! AH Administrative Lcretaries to Government of Khyber Pakhtunkhwa.

4, Registrar. Peshawar High Court. Peshawar.
5. All Commissioners, Khyber Pakhtunkhwa.
6 All Deputy Commissibners, Khyber Pakhtunkhwa.; ;
?■ Provincial Police Officers. Khyber Pakhtunkhwa.

All.Heads of Attached Department in Khyber Pakhtunkhwa.
9. PSO to the Chief Secretary, Khyber Pakhtunkhwa.
10 Accountant General, Khyber Pakhtunkhwa.

■ He is requested to publish the above Notification in the Extra 
. Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same to the Home

/ Oepaiiment

I T
2.

/•

8

11

i

■ (Police-ll)Section Offic e

I
■■■ !/

■

}
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KP at Peshawar

^1../ •

ili
AnnhcaliOTi for review nf the levies ryileg 2021 r-.Subject:

i
!pPHinpPlfu11,Y g^t./^a^am

1. That die applicants are the levies personas of Malakand Levies.
:

T

That the Malakahd Levies is established in the year 1895.2.:'

performing their regular duty as3, That the Malakand levy .personals 
1'

police since 1973'

are

•t

which thepromulgated., in' A. That in the. year 1962, Levies rules were
■ fetirement age of different ranks were detemlined, and the of retirenieiit

•

t:r'
of Subidar Major, .Suhidar. Naib Subidai were determined as 30 years of .

of age. for Lans Nallc to Hawaldar 25 years of service

service and 50 years of

v; service or 50 years

50 yeays of age and for constable 18 years of 

age whichever comes first. annexedl

f. or

' 5. That afta .fiie promulgation of the said rules, the mentioned rules were
2013. in which the retirement age of different

determined and rescheduled, the retirement age of Subidar
ftrst amended iii February,

ranks, were
Major were changed to 38 years of service, or 3 years as Subidar Major or

Subidar were changed to 35 years of 

or 57 years of age, the retirment age Naik

60 ye^rs of age, the retirement age

service or 3 years as Subidar

r
CEETIFED TiI

BE TRUE COPY, ■ '■r
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Subidar changed to 32 years of service or 3 years as Nalk Snbidar or 54 

. , ■ years of age.. The retiremait age of Hawaldar were changed to 29 years 

of service, 3 years as Hawaldax and 51 years of age._That the service of 

Naik WCTe changed to 26 years of servicci 3 years as Hawald^ and .48 

years of age. The retirement age of Las Nalk were changed to 23 years of 

; . service, 3 years as Hawaldar and 45 years of age. The retirement age of 

Seopy/constable were changed to 20 years of service. 42 years of age 

rnrhes first. (Rules attached)^ E?

i
r
I

i-
i

6. That-in. December, 2013 the service tenure and retirement age was 

rescheduled for'Subldar Major 37 years of service and 60 years of age. 

Subidar 35 year of service or 60 years of age,for Naib Subldai 33 years 

of service or ’60 years of age, for Hawaldar 31 years of service or 60 

years of age. for Naik Hawaldar 29 years of service or 60 years of age, for 

Las Naik Hawaldar 27 ye^s of service or 60 years of age and for the 

constable/seopy 25 years of service or 60 years of age which comes

firgt rPnloft aTiTiMcedi. C-

\

\

7. In august, 2016 the service tenure was once again rescheduled in which 

for the post of Subidar Major 37 years of service, 3 years as Subjdar 

Major an^d 60 years of age^ For Subidar 35 years of service or 5 years as 

Subidar .or 60 years of age, for Naib Subidar 33 years of service or 7 years 

as Naib^ubidat or 60 years of age which comes first. fTtple? apn^gd)i V

8. That on 14/07/2020 the schedule of the retirement and service tenure

was amended as deleted, the retirement age was fixed as 60 years, or 25
. ' k • *

Up'

years of service tenure whichever comes first.frnnv attarhedl t.I

CERTIFIED 10 •
BE imm COPY

► ;

/

/
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9. That on 22/Q3/2021 the levy rules were lastly amended, In which for the 

post of Subidar Major 37 years of service or 3 years, as Subjdar Major or 

60 years of age, for Subidar 35 year of service, 5 years as Subidar of 60 

. of. age, for:blalb Subidar 33 years of service or 7 years 

60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar 

51 years of age, for Nalk Hawaldar 29 years of service or 3 years as 

NaJk Hawaldar or' 48; years of age, for Las Nalk Hawaldar 27 years of 

. service'or. 3 years as Las Hawaldar or 45 years of age, for constable/Seopy 

25 years of service or 42 years of age.( an^c^ed). r

.< ■

li\
ii

/as Naib Subidar or

or

:

10. Tbat In the above mmtioiied rules of 2021, the ranks of Hawaldar and

Sjeopy-are dianged tvyo steps down.from scale 7 to 5.

11. That against the different amendments some 

petitions before the Hon’anle Peshawar high court, which were decided.

(Copies kttachedk ^ ^

i

r

levy personals filed writ i
1

I,

r
i

I

12.That In the year 2021, some of levy personals filed an application to yotir 

that application' the summery of ten pages were prepared 

approved by the hohable Chief Minister of KP ,( COPV
Honor, on 

which was 

. attached').^ W

13.That the finm amendments of . year 2021 are against the fundamental
based onrights of the applicants, because these amendments are 

discrimiilation in which the service tenure and ag& of retirement of 

' Hawaldm to constable were jfeduced, while the service tenure and age of
t

retirement of other ranks were enhanced.

/
»

✓

BETeye,.:..,;

;



i

ii
{ VV-

■ ¥

from the implementatibn of amendments of 2021, 237 levy 

perspnak of lower raidcs are gomg to be retired.

14.Those

i:
of recruitment Is Tnlnimum 18 

it is not possible that
15.That for the iank of constable, the age

years and the age of retirement is 42 years, so
t:
I
f'

someone will sferve for 25 years.. : f

other forces and be 

structure be schedule

t \
j

also serving die country asle.That levy p.ersonals
dealt like other forces/police, and their service

are

ionce for alL

the natural justice andl7.Tllat the' aiuendinents of 2021 are against 

fundamental right of the applicants are involved..
/

i^^Twan Regi Nb!4224■r •

.1.

iV

< Reg No.42822. HC.Umar Reh■man

.eg. No. 43563. Naik Hawaldar 2

;g. No. 43594. Naik Hawaldax Shamsul^p
A

eg. No. 4^775. Na& HawaWSffliffiaminad Sal©

6. Us Haiyaldar Zafar All Bacba Reg. NoTWS ,

T

Dated.29-3-2021iI t
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tOFFICE OF THE DC MALAKAND/ 
GOWMANDANT MALAKAND LEVIES

, L ILO 1
DATED MALAKAND THE 
Phbno: 0932-452080 Fax: 09^2^52105

NO;
y2021

1 OFFICE ORDER !
1

Of Notification No:SO(Police-ll)/HD/MKD/Levies/Misc/2020 
amended Service Rules 2021 Schedule ill dated 22-03-2021. Issued by Government of 

KhVber Pakhlunkhwa Home & Tribal Affairs Department, Peshawdr. the following Lance 
Naii; of Malakand Levies, who have already completed the requisite service/tenure/age 

as iioled against each stands retired from sennee with effect from 22-03-2021 (AN) with

full 'pensionery benefits as per relevant pension rules;-. ___________ . _______

Regimental No Name 

& Designation

In pursuance

I:1

•i
Retirement ReasonS.No

CompleUon of the both requisite 45-
Years of age and 03-Years Service as

Sardar Aii4402 UNatki1.\ 1:(
i

Lance NaiK
Completion of the requisite 03-Years
Service as UNaik________________
Completion of the both requisite 45- 
Years of age and 03-Years Service as
.ance Naik_____________
Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik_______ .
Completion of the both requisite 45-
Years of age and 03^Years Service as
Lance Naik_____________________1

■ Completion of the both requisite 45-
Years of age and OS^Years Service as
Lance Naik -

‘ Cornpletion of the requisite u^-Years
Servlda as UNaik___________ ______

" Completion of the requisite oa-Vears
Serviceas UNaik________________

~ "Completion of. the requisite U3-Years
Service as UNaik _____

■"CompleUon Of Ihe bo» requisite 45-
Years of ag&^ 03-Yeats;Seivice as

Lance NaDt

Muhammad KhanHz 4403 UNaik\y 1

& Maaz Ullah~ 4405 UNaik

i t
Ghulam Haidar4406 UNaik'4.

{ I • 5• i

Rahman Zamin5: 4407 UNaik
!'-i/

Jamil Ahmad4409 UNaik6-r

u Mohd Perviz4410UNaik
1

Shamsul Islarn4411 UNaik8.

Umar Saleh9. I 4412 UNaik

SatwarShahla 4413 UNaik

iilft V
I

•, ■

''I'-rmm
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Page 4 of 5

Completion of the both requisite 4&* 
Vears of age and 03-Years Service as
Lance Naik ____
Completion of the requisite 03-Years 
Service as L/Naik ’

Noor^ib43T4457UNaik i

Amjad All■^ 4458UNaik :

Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik_____________ _______
Completion of the both requisite 45-
Yeafs of age and 03-Years Service as
Lance Naik _________
Completion of the requisite ija-Years 
Service as L/Naik |

ZarAli^ ;4459 UNaik

AmirTaib46. 4461 L/Naik

ZahirShah47. !4463 L/Naik

Complelibn of the both requisite 45-
Years of age and 03-Years Service as

Qadar Khan48. !44S4 L/Naik

Lance Naik__________ ____________
Completion of the requisite u3-Years
Service as L/Naik___________ • ■ — .
Completion of the both requisiie 45- 
Years of age and 03-Years Service as

^ Lance Naik_______________________
ComplQlion of the requisite u3-Years
Service as L/Naik __________ —
Completion of the both requisite 45- 
Years of age and 03-Years Service as
Lance Naik_______ -

■ Completion of the requisite 03-Years
Service asL/Naik___________ ______

■■'Completion of the both requisite 45- 
Years of age and 03-Years Service as

Abdur Rahman49. 4465 L/Naik

Mohd Raziq50. : 4466 L/Naik !

Amin Gul51. 4468 UNaik

Fazal Ghaffar52, 4469 UNaik

Rashid Khan4470 UNaik

l Iqbal HussainL/Naik

Lance NaikH. Completion of the requisite 45-Years ofMohd Ismail56. 4477 UNaik^ \ age
Completion of the requisite 45-Years ofGhulam Rabbi56. r4485 UNaik
age
Cornpletion of the requisite 45-Years of

age_________________
Completion of the requisite 45-Years of

i4^9UNiir Farid Khan57.

Khalid Usman58. 14492 UNaik
age ! r
Completion of the requisite 45-Years ofBashir Ahmad59. 4493 UNaik
age
Completion of the requisile 45-Years ofMohd Nabbi60. ;4495 UNaik
age

40 .

c;
f

. :•
/ -i.
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61. 4496 UNaik Asal Khan Completion of the requisite 45-Years of
age

62. 4498 UNaik Umer Gul Completion of the requisite 45-Years ofy age
63. 4499 UNaik Mohd Sadiq Completion of the requisite 45-Years of

age
64. 4503 UNaik Fazal Aleem Completion of the requisite 45-Years of

age
65. 4508 UNaik Nawab khan Completion of (he requisite 45-Years of

age
66. 4510 UNaik Mohd Zahir Cbmpielion of the requisite 45-Years of

age _________________ ■
Gpmpietipn of (he requisite 45-Years of67: 4513 UNaik- Dera Wadah

68, 4514 UNaik Fazal Wahab Completion of the requisite 45-Years of
age

DC iMALAKAND/COMMANDANT 
(VlAi-AKAND LEVIES MALAKAND

NO. ILC ■ '
Copy/with forwarded to the:-

1. ; Commissioner, Malakand biyisiqn at Saidu Sharif, Swat for information, please.
2. [ Section Officer {Pqtice-!l),''Home & TA's Department Khyb'er Pakhtunkhwa 
•; Peshawar for information v;ith reference to .Notification referred above.

3. ; DistrictAccouril Officer, Majakand. ' '
4;^ubedar Major Malakand Levies.
6: Official Concerned.

For ir^formation & necessary action.

A

t
DC MALAKAf# )/COMMANDANT • 
malakand LEVIES MALAKAND

M '

c U

I-.
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PESHAWAR HIGH COURT. PESHAWAR.
r

(JUDICIAL DEPARTM^ ,
W.P.NO.367-M/2021 withIJl.

-CM Nos. 1053/2021 A 1183/2022.
JUDGMENT

29.11.2022.

/>

i

Date of hearing 

Banrteter DrAdnan for pettQoners,
Mr.SaqIb Raza, AA.G for the respondents.

SS88SS=a

S M ATTIQUE SHAH, j;- Through this 

^single Judgment we shall alra d^e the 

‘ connected writ petiUons bearing Nos.337- 

W2021. 40^^^/2021. 50244/2021, 514- 

M/2021. 518-W2021, 45044/2021. 501- 

M/2021. 681- M/2021. 632- M/2021. 919- 

M/2021. 968- M/2021. 980-W202f. 1221- 

M/2021, 1222-M/2021. 1252-M/2021. 2210- 

F/2021, 2913-P/2021. 5092-P/2021, 5423- 

P/2021. and 5424-P/^21 as adjudication 

of a common question of taw and fact is 

involved in all the petitions wherein the
'V'-. ,

petiboners have challenged the vires of 

notification No. SO (Police-H) HD/ 

MKb/Levies/Misc/2020 dated 22.03.2021 

whereby on the basis of impugned office 

order bearing No.128/0C/CSL dated

i

:

i
I

i

'»

•i
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EXAMlItJ^

Pesfiawar Hi^ Court
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20.04,2021, they have been retired from 

fofvice with further prayer that they be 

r^nslated into service from the date of their 

retfrement i.e. 20.04.2021 with afl back 

benefits. In altemative. they hara prayed 

that the respondents be dirked to treat 

thiem at par with erstwhile Federal Levies of 

Federally Administrated Tribal Area (FATA) 

and; absort) them In police and; grant them 

full pensionary benefits.

2. Likewise in W.P.Nos.533-A^2f, 

334-M/2021, 335-M/2021, 338-M/2021, 

34544/2021, 102544/2021, 103544/2021, 

1187-M/2021, 120544/2021, 120744/2021, 

34-M/2022, 212-M/202 and 993-P/2022 the 

petitioners have made the following prayer

"On accejpfanee of this writ 
padthn,th9irripugn0<tNotincation 
SO (Po1ipe4!) HD/ HUWnMtfM 
Ulae/2020 ts against taw and the
fundamental rights guaranteed by 
the Constttutton of Islamtc 
RepubUe of Pakistan, 1973, may 
be declared Illegal void sb InHh I

and of no legal effects on the 

r^hts of the petitioners.^

ATTES
EXAP

Peshav/ar h Court ^
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SImllarty. In COC Nos,38-M/2(^1 In 

W,P.No.367-M/2021 and C^C Ato.43e- 
P/2022 in W.P.N0.1335-P/2022 petitioners 
seek initiation of contempt of court 

proceedings against the respondents for 

violating the order of this court dated 

21.04,2021 passed in W.P.No.307-m021. 

3. Brief facts of the case(8) are that the 

petitioners were appointed In the ”Swat 

levies Force” as Sepoys eta and presently 

terms and conditions of their services are

regulated by ‘Provinciaily Administrated 

Tribal Areas Levies Force Regulatton 2012” 

whereunder besides PATA Levies Force

Rules, 2012, PATA Levies Force Service 

(Amended) Rules 2013 were also framed. 

Rule 17 of the Amended Rules 2013, deals 

with the retirement of personnel of the 

force, which was amended vide notification 

dated 12.12.2013 In the manner that “All
/■ •

the personnel shell retire as per

ScheduMII and no extension In service i

beyond retirement shall be granted". On 

14.07.2020, vide Notification No,SO

ATTEST
rHign Court

EXAI
Peshawar

Scanned with CamScamiCT



. )

u

4

(Pollce>ll)HDM-3, nile 17 was further 

amehldiKi by deleting schedule-IV as "Alt 

un//Iomiec/force s/ia//rstfre ftvm senr/ce 

on rnttaliilhg th9 age of wpohnnumtlon 

/.e. Sixty (60) years or 0iey may opt for 

retfremenf aftor completion of fiimnfy- 

five (26) years regular service”. 

Thereafter once again throi^h certain 

modifications rule. 17 was amended by 

giving life to the deleted sdhedule-lll of the 

rule8 2013asunder*
“Retirement: All levy personnel 
shall retire as per ScheduMtt 
and no extension In service 

aflfer retfremenf shall be 

granted."

4. Being aggrieved from the \b\d 

amendment, the petitioners have filed the 

instant petitions.
5. ' Pursuant to the directions of this 

court respondents have filed their parawise 

comments, wherein issuance of the desired 

writs has been opposed.

6. Learned counsel representing the 

petitioners vehemently argued that the

j

atte

Scanned with CamScanner
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Impugned Notification Is arbitrary. perverM, 

illegal, Iseued without lawful authority and 

ma/a fide Intention just to deprive the 

petitioners of their ve^ed righh^ accrued in 

their favour hence violative of their 

fundathentat rights guaranty under the

Constitution and thus not sustainable in the 

eye of law. That though the impugned 

Notification was issued under the regulation 

2012. However, after the 25* Constitutional 

amendment, the said regulation does not 

how field, therefore, the Impugned 

Notification Is liable to be set aside.

7. Conversely. worthy 

representing ttie rMponderits opposed the 

arguments so advanced by learned counsel 

representing the petitioners at the bar while 

a^uing that after the 25“* amendment the 

Provincial Assembly passed 

continuation of laws Act No.111 of 2019 

through which the laws applicable to 

erstwhile PATA were allowed to continue 

including ^Pmvindal Administered Tribal 

Areas Levies Force Regulatiori, 2012" and;

1

AAG
I .
i!

' i

/

the

t

j

ATTE^
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therefore, the impugned Notification waa 

Issued per low which does not require any 

^Interference by this court In Ha wrft 

Jurisdiction under Article 199 of the 

Constitution. Further, petitioners are Civil 

^Servants, and; matter In question revolves 

around the terms and conditions of their 

service Which is the exclusive| (tomaln. of 

the Service Tribunal as such the 

jurisdiction of this court Is barred given, the 

expIicH provision of Article 212 of the 

Constitution.

8. Heaid. Record perused.

9. Before discussing merits of the case 

we deem it appropriate to discuss the 

background of the matter In hand to 

preperiy comprehend the Issue Involved 

therein. It Is worth mentioning that earlier

the services of the leWes Force were dealt

with under the Frontier Irregular Corps 

(FIC) rules. f962 which was substituted by 

the ^Provincial Administered Tribal Areas

Levies Force Regulation. 2012* (reQula^n) 

and under the said regulation *PATA Levies

f

MTB
iexain

Peshawar illCourt - :|
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(service) Rates, 2012' were framed
for Provindat Levies Force. While separate 

service rules were also framed thereund
j

er
for PATA Federal Levies fb/ce performing 

duties In •'PATA' known as 'PATA Federal 

Levies Force Service (Amer?de<0 Rules 

2013. Rule 17 of the ibid rulM deals with 

the retirement of the Levies personnel 

which was amended from time to time. 

However, petitioners have become 

aggrieved from the Impugned Notification 

vide which die petitioners' retirement age 

was altered which is challenged by them 

through instant ^tlons.

iO. The main contention of the 

fretitioners Is that after ZS** amendment the 

regulation has lost its efRcacy and sanctity 

and has become redundant, therefore, the 

Impugned amendment under the said 

regulation Is Illegal being void ab initio. It is 

worth mentioning that after the ZS* 

amendment In 2018, both MM & PATA 

were merged In the province of Khyber 

Pakhtunkhwa and Federal teWes Force

•: /

I

attesjS^
f ■^ exam,.__ _

Peshawar High Court
R • • *4
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working In FATA was merged Into the 

f®flular ^Ice of the provincei Albeit, irt 

Malakand Division. Uvfes 7=orco Is still 

Isolated by 'PATA Fedemi Levies Force 

Service fAmancted; Rates 2013 ln yiew of 

the Kli^dier Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent In 

erstwhUe PATA at the time of 25'**

amendment were allowed to continue
< ■

including regulation 2012 which still holds

the field and as such the same Is a VaHd. ^
Therefore, impugned 

Notification was issued by the respondents 

with lawful authority.

11. Moving toward the status of the

petitlohers |t is worth mentioning that earlier

this court while deciding W.P No 525' 

A4^16 (//ra/nt///ah'5 case/determined the 

status of personnel of the Prbwfnc/a/teWes 

Force as that of cMI senmnts in the 

following terms;-

t

instrument

/. ■■

"19. The Provinda! Levies Force
rFofce") was granted statutory 

throughcover Khyhet
Pakhtunkhwa Regulation No,1 of

ATTE
Pesh^?Hjgh
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2014 r^^egulaaoh’^. Paragraph 

Ato.3 of the Regulation envisages 

for constitution and estabii^ment 
of the Forve and its tunctions. For 

case raterance paragraph Nos. 3 
and 4 of the ReguiaSon 

toproduced as under:- 
^ Power to conadtale and 

maintain by tha Force and tta 
ftmctfo/M.— (1) Goyemment may 
consUtuto and maintain a Fwoe (or 
pothm^g die f^wing ftaictfons, 
namely:

,(a) ensurUtg security of roads htPATA;
0} ensuring security and menning of 

piquet;
, (c) guarding Government mstituthns 

and hataiiations;
(d) ensuring security of Jails and 

arrested criminals;
(e) generally maintaming law and onier

providing mobile escort to ViPs;
(0 antPsmuggSng acmes espedaliy 

timber smuggBrtg;
(g) destruction rdUffcit oops;
(h) serving of summons or procedures;
(0 teki and ambush; and
if) such other funcdons as Government 

toay, by notifiGatton h the offk^ai 
Gazette, require die Fowe to 
perfonn.
(2) lo discharge of their funrdhns, 
officers and staff of the Force shall

•*

are

j

!

/,

ATTE
examine

Peshawar Hi9h^ :6urt
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60 guided In aecordenCd ¥nVi .thls 
RegufaUon M the ru!^.
(3) The head of the Force o/raff 
6e Commandant In his respective 

juriadhthn.
(4) Secretary to Govemmept, 
Home and Tribal Affaks Department 
shall be the competent authority of 
the Force:
(5) The Force shall consist of 
such ranks and number of officers 
and members and shall be 

.constituted in such rnanner as may 

be prescribed by njles.
(6) The offtcers and mernbers of ■. 
the Force shall receive such pay, 
pension, allowahces and other 
remunerations and shall enjoy such 
leave and other privileges as may be 

prescribed by rules,
(7) The officers and members of 
the Force shall wear such uniform as 

may be prescribed by rules or 

instructions.
(8) The administration of the 

Force shall vest in the Commandant 
k) his Jurisdiction who shall 
administer it in accordeaice with the 

provisions of this Regulatioa, mles . 
and hstrucdons.
(9) The Commandarit shaft 
exercise his powers and perform his

tmder the general 
supervision and directions of 
Government.

/

■/

. i

i .V-
functions

Attend
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4. Pawn and duties of 
oftleers and member^ of the
Foree,^~An oWcer or member of the

Force ahaO-
(a) take effective measures for ensurffJff 

security of assigned prisrSction and 
for safeguarding against acts of 
unlawful interference: 
prevent unauthorized persons and
vehicles from access to the territorial

Jurisdiction:
(c) take effective measures 

preventing sabotage, placement of 
car bombs, letter bombs, dangerous 
articie and carriage of arms and 
ammunition into the restricted area;

(d) use such arms and arrunun^on and 
equipment as maybe authorized by 
the Commandant or air officer 
authorized by hkn:

(e) search and anest without warrant 
any person who he suspects of 
endangering or attempting to 
endanger or having endangered the 
safety of an Instatlathn and may use 
such torce as may be necessary In 
the discharge of his afbresaki dudes:

tor

/ \.

and }

(f) pertonn such other legal functiohs as 
the competent authority rnay require 
him to pertonn’.

20. The dose perusal of the 

Regulation would dearty show 

that the Force is receiving its 

eatery from the Provindal

ATTE D
_ EXAiwnI 
Peshawar Court • :
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Exchequer and perfomis the 
poltd'ng service in the erstwNIe 

PATA.
21. Having said this, wq would 

now refer to the crudal issue as to 
whether the employees of the
Force can be termed as a civil
servant and as such ftey^cannot 
maintain a constitutiorial petifion 

beftWB this Court for enforcement 
of the terrhs & conditions of their 
service.
22. The connotation 
senr^ is defirikl and explained 

in respect to the Province of 
Khyber Pakhtunkhwa, in the Civil 
Servants Act, 1973 (“Act W3"). 
For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as under- 
"2. DefinHions.~~(1) in this acU 
unless the context otherwise 
requires the foOo^ing expres^MS 
shea have the meanings hereby 

respectivefy assisted to theni, that is
/05S>^

;

!

‘chrii

I

(o)
(b) *Givii servant* means a person who is 

a member of a cMi service of the 

Province,orwhohoidsadviipostin 
'connectfdrr with the affairs of the 

Province, but does not inciude—

1
;

: :

ATTES'
Peshawar High Court
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(9 9 Person who Is on deputation to the 
Pmvince from the Fedemthn or any 
other Province or other euthorHy;

00 a person who Is employed on
contract, or on work charged basis, 
orwhoispaidhomGonHngen<des;or 

OH} a person who Is a Vorfcer* or 
“workman^ as defined in the
Fectori^ Act, 1934 (Act XW of 

Workman’s1934), or the 
Completion 1923 (Act VIII of
1923)'.
23. The perusal of the definition 

would show that a member of a 

dvil senric® of the Province or 
who holds a cMI P<^t In 

connection with the alftUrs of the 

Province Is dvil servant All 
Pakistan Services are explained 

in Artide 260 of the Constitution, 
which reads as unden-

•/.

• :

•260,
(1)

i

fservice of Paldstan' means any 
servloe, post or office In connecHon 
with the affairs of the Federathn or 
of a Province, and indudes an AH- 
Paldstan Service, servloe In the 
Armed f=orGes and any odter service 
declared to be a service of Pakistan 
by or under Act of [Mafils-e’Shoora

:

;

1-

i

/

AWE t)■

EXA';
Peshawar
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/(Paritomen^l/ or of a P/Dvindat 
Assombty, but does not bictude 
sarvhe as Speator, Deputy 
Speakor, Chairman, i^puty 
Chairman, Prime Minister, Fedeial
Minister, Minister of State, Chief 

Ptovindal Mmister, 
[Advocate-

Minister,
[Attomey-GeneratJ,
Genera/y Parilamefi/ Secretevi or

member of a Law/Che/nnan or
Commw^, Chaftman or member .1.

of the Counal of Islamic Ideology. 
Special Assistant to the Piime 
Minister. Adviser to the Prime
MMer.Spedai Assistant to a Chief
MJnistor, Adviser to a Chief Mnideij 
or member of a House or a 
ProvInGial Assembly:

Article 240 of theWhereas 
Constitution envisages that- 
*240. Subject to toe ConsWirfion, the 
appointments to and tfw condos 
'of service of persons in the serince 
of Pakistan shall be determined-

(8)

I In the case of the senrlces of 
province and posts to connection

with toe ams of a Province, hy or 
under Act of the 'Pfxfytoclat 

Assembly.
Bcplenatton.- In this Article; 'Aff- 
Pakistan Service'' means a service
common to toe Federation and the
Pmvtoces. which was to existenoe 
tovnediately before the commencing

. (^)
a

ATTESireD
EXAMII^R 
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;•
day or Which may be cnaied by Act 
oflMa,^i9-0‘ShoofB(Pai;ffament)J'.

24. The Phrase 'petforming in 
' connection with the affairs of 
Federation or for present matter 
Province" was eiaborately 

explained in the case 
Satahuddin and 2 othars V&

of

Prondar Sugar Milta A D!adttaot
^ Tokht Bhal and 10 otfteB 

(PLO 1976 Sapnma Court 244). 
In the said judgment, the Apex 

Court has heid:
“Now, what is moant by the phrase 
'performing hmctions in connecffoo 
with the affairs of the Federation or a 
Pmvince'. it Is ctear fhsf ifte 
raforence is to govemmentai or Slate 
funcdons. Involving, In one from or 
another, an elemerit ^ exercise of 
pubOo power. The tenctfons may 6e 
the tmcStionai police ftmcl^s of the 

State, involving the maintenance 
law and order and odter regulatory 
activities: or they may comprise

<•

functions pertaining to economic
weltore,development, aocfe/ 

education, public utrTity service arid
other State enterprises of an 
industrial or commercial nature. 
QrcGhanVy. dress functions would be 
performed by persons or agencies 
directly appointed, confrbiVad and 
i&ianced 6y die State, i.e., by the

DATTE
EXAL, ^ 

Peshawar(^h Court
ER
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Federsi Government or a Provinclat 
Govemmenf.
25. Admittedly, as evident from 

the bare reading of paragreph-3 & 

4 of the Regulation, the present 
petitioners are performing policing 

service in the erstwhile tribal area, 
however, their terms and 

conditions are being regulating 

through Regulation No.1 of 2014 

and after the omission of Article 
247 from the Constitution; through 

•a provincial statute i.e. the Khyber 
Continuation of Laws in the
Erstwhile Provindally Administered
Tribal Areas Act. 2018 (Khyber 
Pakhlunkhwa Act'No. Ill of 2019), 
the operation of Regulation No.1 of 
2014 was continued, thus, the 

essential criteria for being a civil 
servant is that the person holding
the post must perform his ^rK:tion8
in connection with the affairs of 
Federation/Province and the terms 

and conditions of his service 

should be determined by or under 
the Act of Parfiament/Provincial 
Assembly. The Apex Court in the 

case of Federation of Pakistan 

thmuah Secretary. Ministry of
Interior (Interior blyislon).

. !■!

5 t

V

Islamabad and 2 othen va. Ri^

EDATT
INEREX. _ ^

Peshawar High Court
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m Ex^DSR Mahm 

(im SCMR fOSf;/whSe tfeafing 

with the ^sa of en empioyw of 
Pakistan Rangers tes ^)seryed

1 Marfril.Iniii: I

that
“7....Perusal of these nMw dearly 
shows that they are aU ernbradrtg, 
and thenfdre, under the amendme^ 
of secUon 1 of the Paldstart Rangers 
OnUnanco, these rules would prevaM 
over the Rules of 1973. The Paldstan 
Rangers Ordbwice ms prwrki^ga/etf 
to constHute a force called Ote
PeWsfan Rangers ftjftteprotedfeo of
end mahtenanco of order in the 
borderareas. Sbicew^ regard to the
statusofthemembersofthelorx»the 
Paft^ Rangers On/toance fs sftent 
therefore. It can be safSfy_^^ ^9t 
toe emptoyees of the Pakistan 
Rangers wBt be tteemaef to 6e cWf 
servants as they are perfbnnkig 
duties in connedfan w^ affairs of the 

federation and hence under the 
Service Tribunals Act, 1973, an 
appeal by a member of the PaAtsfah 

Rangers regarding a matter relating 
to terms and conditions of Ns service 
is competent before the Federal 
Service Tribunal..."

i
i

I

■ /

■}

i

■!

:

26. Similarly, in the case of 
Commandant.

i
Frontier

Khvber
Pakhtunkhwa. Peshawar and

] SaniMulm,

attest
EXAIV 

Peshawar I gh Court•
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othm vSs Gul Raalb Khan and

othm (2018 SCMR 903;/ the 

Hon'ble Apex Court has elaboratly 

examined service structure of the 

employees of Frontier 
Constabulary, which is established 

under Frontier Constabulary Act 
(Act-Xili) of 1915. Relevant 
paragraphs of the said Judgment 
are reproduced as under
's. Three broad teste tor 
estabUshhg the status and character 
of a cMI servant emerge from the 
Constrhiffbna/ mandate of the afore- 
gotng Ardctes. Festly. under Artfcfe 
240(a) of the ConstItuSon, 
appohiUnents to and the terms and
’Oonditionsof.serviGe of the persons in
the ‘service of Pakistan’ are be 
detemdned by or uncfer Act of 
Pertiament Secondly, by virtue of 
Artlde 260 of the Consdhdton, 
•service of Pakistan' rneans any 
service, post or office in connectton 
with the affairs of the Federation. 
Thirdly, under Article 212(1) (a} of the 

Constitution, the exclusive Jurisdiction 

to adjudicate disputes relatatg to the 

terms and conditions of persons, who 
are in the service of Pakistan vests In 

an Administrative Tribunal, namely, 
the Federal Service Tribunal. These 

tests are mentioned : in the 
Muhammad Mubeen~usmSelam case

i

I
■ 5/

‘5.

i
i

■ I

• i
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I

lbid(9tpp. 686^99 of (he iawnport). 
Vw d^AiAIbn of the term W/ 
servanf bi the Act edopts the
ConstitutionBi ciheria given to A/pde 
260 noted ebove to reltemte that e 
perstm vdio, toter etto, hoids a dvS 
post “In eonnecSon with Uie affairs of 
the Federatton" toduOng any such

'j

. ■ ;!ipost eonnected w^ defence, to be a 
cMI servant The larger Bfnch has to
this respect taken the logicat step to
meorporaie the reqtoremerUs undw 

240 (a) and 2€0 of the

/ ;
u

■ ■ -'tt

I-
Ardcle
^Constitution as the definitional ctneria 
of the (8/m ^dvUservanr (atp. 6$2of

. .•!!

the law report).
7. Havtog noticed the qualifying 
cffferia of a dva servant under the

n Is appropriate now to exaadne
the toctuet matrix of the pr^nt 
controversy. The FC was established 
by the NWFP Constabulary Act, (Act* 
Xttf) of 1915 rconstabulary Acn. 

3 of the (Constabulary Act
the Federal Government to

'■s

law,
i

: ■

Section 
empowers
matoteto the FC as a force tbr the
hetterprotect/onendadmtolstrationof

external frontfws of Pakistan 
iiithtotheltoatsoforadidtotogNo^ 
Vitost Frontier or any part thereoT. 
Section SAofthe Constabulary Act
autoorises the Federal Government to 
employ toe FC outside the Smits of or

adjointog the North-West Fronder
Province to other parts of Pakislan for

.1
i

•1;

the
f!

/
■ I

1

J. •
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» ’■. .EXAMINER 

Peshaw igh Court

Scanned CamScanner

i



■

^^0
i

; 4
. ?

»•
IN*

^f| drifw Acf vBsb 

GovwnRMNTf niSM jbowv Id ^yoiif 
M CdmfflAodEDnl oricf oie^
tiCftxifiv ^ ^Blncf CorultftfAn^ 
Offiic»n i>r 'Msis^ Con^faMmy 

«/ Ih9 fern |7 or iMra 

d^EMcfs. Sodfon $ cMta!pa*»s to 0>« 

Commamtonf wxl ; DtolNcf

•2

I•;1

:r;
/ .

Cortttiibultiy OfHo9r th9 pO09r to
-1 •

oppotof «uNotoKD«to oflStow. to too
mannW- j^scriM by ROtos wwcto 

too Ad. Thb /RodwWitfKtor
Gotownmonf oxoretoorf ^ poi«r i

;oontofTotf by Sociton 2t of too 
Conslitoutoiy AcC toiVonjo too MilFP 

Roto*. W5»
s

Constabt^ry 
fConsta^Mrivy RutosO. to ofdw to 
proiod^ too toons arirf oood®^ of 
^Ofw®o of too otoboto »kI/non to too I,

FC.
:1 ■•^ Mir Oo obsofwtf tool too 

inoftor of tomw ^and ododtoons of
«*n»too of too/»*p»Ktoor-oa^p(^^ 
pf too «w to too fifd pSooo
iopi^otod Ny too CoosteOuWy Acf 
and otoOomlod pi^suool toomnto ^ 

too f=C f^ites. TTw prows^ madt 
by too Coostobutory Rtaas vm to 

AtoNomoo of and to of too
poHW coolatfifd 1^ too Cor»totoitoo^ 

Act. lhamhm, iha tmma and 

opodtopn* of aanyfioa cjf too 

oniptoyoos of too fC am pmsaidmd

0.

i

: ■

•■ii.

j ■

i

I

-'
iV*?

4TTCSi3irrt m•r.E
- j-

j Sctomed with CamScanner



1

jx r
-}

21

i.

/

In the Act and the Rates. The lest taid 

down In Articte 240(a) of the 
ConstiAtion

: iI

i
. ■ i

1

requires that the 
appointment to and ttw terms artd 

•condithns of sendee of posts h

\

' /
connection yidth the affabs the
Federation and of a sendee of 
Pakistan shad be deterrrikjed ity or 
under an Act dt Parliament The 
expression "by or urider* in Articte 
240(a) of the Constitution authortes 
the terms and conditions of sendee of 
a dvil servant to be provided by 
statute or by statutory rules. The 
pro)dslon made in the Constabulary 
Act and the Constabular;^ Rules, 
therefore, satisfy the Article 240(a) 
test. The judgment in the SMJBOlBiBd 
Mubeerhus^alem. case
endorses this point Vievic^
'60.,.. The temts arid conditions of
servtae of taose employees, however, 
are required to be spedHed wictar 
A/dcle 240 of the Constitution by or 
under Act of the Parliament Thus, the 

conclusion would be that onfy those 

persons, who are in the sendee of 
Pakistan, as discussed hereinabove, 
and If their terms and cotKiitions are 

governed either, by a statute or 
statutory rules, in terms of Ardcle 240 

of the Constitution, can seek remeoy 

before the Sendee Tribunals.. '

27. Similarly, this Court In the 

case of QuI Munir vs. fhn

/ I
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govgmm^ff^ of PakiHmn fhrnu^H

Sam^n, mnl%trv at Stmt^, 
BvntiBr Roaions /sa^q^

Islamabad t^nd othan fiaio pi n 

(C,S) 64S), on the basis of law laid 

<town by the Apex Court in 

Qommandatit

ialllltlti'.

Frontier ..■ It t
Consfibi/tory Khvbar

Pakhtunkhwa. Paahawar*s ease

■ i

I

(2018 SCMR 003), while dealing 

with the case of Federal Levies

1

1

fForce, which was established 

through Federal Levies Force 

Regulation, 2012 having the same 

stnicture of service . for its . 
employees/fbrce as provided in 

Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whose terms and 

conditions of service are governed . . 

under Federal Levies Force 

Regulation. 2012 are dvil sehrants; 

Keeping In view the above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the priterfa 

of being dvil servant In view of its . 

composition, functions and duties 

as per law laid down by the Apex 
/ Court In the cases of FadaraHan nf . 

Pakistan through Seera^rv^ 

Mll^latrv of Interior

DlvMoni. talamabad and y
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va. RO-177 Ex»DSR Muhammmd
Nazir (1S98 SCMR 1081) and 

Commandant
Conatabularv.

Frontier
Khvber

Pakhiunkhvn. Peafiawar and
othera va. QuI Radlb Khan and
othen (2018 SCMR 903), thus, the 

preliminary objection rateed by the 

.learned counsels for the 

respondents is sustained and 

accordingly, the iment petitions in 
view of dear bar contained In 

Artide 212 of the Constitution are 

not maintainable. The present 
petitioners may agHate their 
grievances before the Provlndal
Services Tribunal. However, prior to
this Judgment, the status of present 
petitioners being a dvil servant was 

not determined and In the similar 
cases, the Apex Court In OulRaalb 

Khmn'a ease (2018 SCMR 003} 

has held that:
•11. it foOows Ifom the dicta laid 
down above that the protection oi the 
border areas la a sovereign function 

betonging to and performed by the 

federation. The same duly is 

performed equ^ i the pr^ent case 

by the FC not orOy on the honthrs 

KPK Province but Mso by 
order kt other parts of Pakistan. For 

dISGhmging such functions, the

!
/
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nndwBd by th$ FC hav» 
dhwa nexus w»h the atfhhs of the 

Fedenthn. Therefb/e, the mesons 
ghmn In the Mt^ammed ^azt case 

,(supm) fuBy appty hem as waB and we 
hold that the employees of K am ciyff 
servants. Insofar as the question of 
competent iwnedy in respect of 
servlGe tSsputes of FC rnen is 
cbnowned, we hold that p a matter 
mtating to the terms and conditidna of 
service of die m^)ondent^employee8 
of the FC. an appeal befbm the 
Federal Service Tribunal Is avaltabte to 
them as the exclusive remedy under 
the law. Acoort^tgly, this mmedymay 
be availed by them withh the statutory 
period of Onitatlon comniencbig from 
the date of issuance of carded copy 
of this Judgment M these appeals 
hied by the eppellant-Commandant 
FC am accorc^ allowed In above 

tenns".
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When case of the petitlonere (PATA 

Federal Levies Force) was examined In 

juxtaposition with the Provincial Levies 

Fri end /b/tf Judgment, we observed that 

service of both the forces is governed 

under the rules so framed under the 

provisions of •Provincial Administered 

Tribal Areas Leides Pbice Regulation,
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ioi2i Therefore, we believe that the 

-status of petitioners Is that of civil servants

!
i

•: ?for all practical and material purposes, and 

as such, the matter of terms and; 

conditions of their service squarely fialls 

outside the ambit of writ Jurisdiction of this 

court given the explicit bar contained in 

/&de 212 of the Constitution. As earlier 

discussed service rules of the petitioners 

(PATA Federal Levies Force) and 

Provincial Levies Force both wore framed 

urider the provisions of “Provincial 

Administered Tribal Areas Levies Force 

Regulation, 2012“ and through the ibid 

Judgment, the personnel of ProWncra/ 

Levies Force were declared as Civil 

Servants after exhaustively discussing the 

matter of Levies Force perfbnnirig their 

duties In PATA Therefore, on the same 

premise, we have no hesitation to hold that 

the petitioners are Civil Servants as their 

service fulfills the entire criteria of Civil

Servants so provided by the law* Learned
?

counsel representing the petitioners could

•j;r
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Therefore, the contention so agitated et the 

bar Is misconceive and as such repelied.

In view thereof, the 

petitioners has been declared as that of 

CMI Servants and the matter in eeation 

revolves around the terms and; conditions 

of their sendee which does fall outside the 

jurisdiction of this court given the baring 

provision of Article 212 of the Constitution 

and as such Instant petitions are dismissed; 

being not rhaintainable. However, the 

petitioners may approach the worthy 

Sendee Tribunal for the redressal of their 

grievance if so advised. Albeit, earlier the 

status of petitioners being civil senrants 

not determined, therefore, me 

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

commencing from-the date of issuance of 

the certified copy of this Judgrhent in terms 

of the Judgment of august apex court In Out 

ftaqlb ftftan's case 2018 SCMR 903.

COC . Nos.38~m021 

W.PMo.387~M/2D2i and; COC No.436-
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status of '{!
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