i
i $.No.

Court of

FORM OF ORDER SHEET

Case No.- ) /749/2022

Date of order
proceedings

27/12/2022

Order or other proceedings with signature of judge

The instant appeal presented today by Dr. Adnan
IKhan Advocate. It is fixed for preliminary hearing before
touring Single Bench at Swat on -~~~ Notices be issucd

to appéllant and his counsel for the date fixed.

By theyorder ol Chairman

REGISTRAR




sl BE#ORE THE: KHYBER PAKHTUNKHWA SER\IICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

-\

:@
Service Appeal No;. g % Q %.of 2022
Iqbal Hussaln e ppellant
VERSES
Gov'ernme_nt of Khyber Pakhtunkhwa and another
...Respondents
S. No. . Description - - | Annexure { Pages No
S R Memo of Servuce Appeal with Cemf cate ] ~6
2. Affi davit : 7
3. | Addresses of parties K
4. | Copy of Apponntment Order . A Q
5. Copy | of relevant text of Servace Rules notsf ed in
| February 2013 B |/[0—/3
6. .Copy of amended Rules notified in December 2013 C / (7o —/ S’ '
7. ', Copy of amendments not:f ed in July 2020 D /é -7
‘8. | Copy of amended Rulés notified in March 2021 E /% -2/
9. | Copy of representation F 3205
10. | Copy of retirement order - G 246-23
. Copy of amended Levies Rules notified on 21- 10 2021 H 2(7 A
12. Copy of memo of second representatlon | | 3\
13. | Copy of order dated 20-11-2022 J 327
14. _ Wakalatrjama S g@ '
. - . ,J -
Appellarz;; u/c /(,e,n
igbal Hussain
identified by counsels
Dr. Adnan Khan Barrister-at-Law,

Adyocate Supréme CoPrt of Pakistan.

Umar Sadiq Advocate High Court




1

'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR .CAMP COURT AT SWAT)

.S“ervice Appeal No. ;2 Qé of 2022

Iqbal Hussam S/o Stana. Gul 'R/o Maina, Tehsil Batkhela,
Dlstnct Malakand [LJNatk No 4471]

e eeres e eeen sareas eaes Appellant

; VERSUS

- 1) Government of Khyber Pakhtunkhwa through Chief Secretary,
~ Civif Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Trlbal Affairs

| Department Civil Secretariat at Peshawar.

3) Commandant Malakand Levnes/Deputy Commissioner, Dlstrlct
Malakand at Batkh,ela ' '

o Respondehts

by
.

APPEAL:UNDER SECTION 4 OF

THE KHYBER PAKHTUNKHWA SERVICE
" TRIBUNAL ACT, 1974.

}

o PRA YER

- On acceptance of thls Appeal Notifications No
_ SO(Pohce~lt)HDIMKDILev&esIMlsc 12020 dated
| 22-03-2021 & No. SO (Pollce-ll)HDl1-3IFederal
| Levnes 2021 dated 21-10-2021 and subsequent
. retlrement orders 1ssued by respondent No.2 may
| "be declared as |l|egal and the same be set aside.
Consequently, the appellant may be held entitled to
co.mplete his service till attaining 60 years age in
light of Notification dated 14-07-2020.
Alternatively, the impugned notiﬁc’ations may be
* declared to be ineffectiye' upon the rights of the
appellant and he may be allowed to complete his
service till attaining 60 years of age.



“

1)

g _credrt (Copy of Apposntment Order is Annexure “A").
)

' the Federal Levies Force Rules, 1962, which were non-

a f.the omitted Artrole 247(4) of the Constitution promu
- PATA Levres Force Regulatrons 2012. Consequ

Ly

5_),'5

6)

- statutory.

g '_.Provm0|al Govemment framed Service Rules for t
" Force in 2013 (Copy of- relevant text of Serwce Rule

. in February 2013 is Annexure “B ).

.prowded,‘for Iength of service towards retirement h
~ anomalies. -

‘removed to’ aé larger extent (Copy of amended Rules
‘ D‘ecember- Zd1 3 are ﬁAnneXure “C").

3 .That the relevant Rules were further amended in

- was amended to the effect that all Levies personnel
| frdm serviceéon atta.ining' the age of superannuatio
- Years. Furthermore Schedule-lll which provided
-_length of serwce was deleted by virtue of the amendment
- (Copy of amendments notified in July 2020 are Annexure “D").

 That the rules were further amended on-23-03-2021

‘service or on reaching certain age. For instance

| ‘s ' | ~.»:'~:‘-’;s.~‘~¥.‘.>.-,- % ,. ( ‘,h,;' o,
Respectfully Sheweth; = ¥+ “%E
“That the appellant has been éerving as regular member of

Levses Force havrng a considerable Iength of service at his

That services‘ of-the appettant were initially regulated under

That subsequently, the Governor Khyber Pakhtunkh

Hence the sald "Rules were am

wa, under
gated the
ently, the
he Levies
s notified

| _That Schedule-lll of the above mentioned Rules, which

ad certain

ended"in,

December 2013 and the above stated anomalles were

Regardmg the length of servrce towards retiremen

| preserit appellant would retire after performing certai

notified in

July 2020.
, Rule 17
shall retire

n i.e Sixty

for certain

. Rule 17,

'which proVided for retirement on reaching superann[ration was
~again omitted and Schedule-lll was revived with certain

9mendmente. Consequently, the junior rank officia

Is like the
n years of

Hawaldar
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W‘ould retire on reaching 31 years of service or 51 years of

age, N'aik 29 years of service or 48 years of age, L/Naik 27

year of service or 45 years of age and Sepoy 25 years of
service or 42 years of age, whichever is earlier (Copy of

amended Rules notified in March 2021 are Annexure “E").

'That the above mentloned Rules belng extremely detrimental
~ to h|m the appellant filed representatlon before the concerned

quarters for redressal of his grievances. The same has not
been responded to as yet (Copy of representation is Annexure

. “F”)

: ‘That the appellant alonQW|th other similarly placed personnel
| -of the Levies Force got. retlred from service on reaching

. certain age/completlon of certain length of service as

10)

. prescrlbed by the above mentloned Rules (Copy of retirement -
order is attached as Annexure *G).

" That the appellant along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon’ble

" Peshawar High Court by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules.

. _That during the pendency of the said petitions, the Provincial

= Govemment made further amendments |n the Federal Levies

e "Rules on 21- 10- 2021 whereby retlrement age in respect of

lower ranked members of the Force was enhanced by a few
years (Copy of amended Levies Rules notified on 21-10-2021

‘. are Annexure “H").

1)

_.That the appellant filed another representation against the:

above mentioned further amendments in the relevant rules,

' which was. never responded to. (Copy of memo of second

representation is Annexure “I").

That against the above mentioned Rules framed by the

'Provlncial Government, the appellant alongwith other similarly
. pl_aced persons filed various other constitutional petitions (W.P
'No.469-M/20_21, W.P No0.470-M/2021, W.P No.337-M/2021,



M

13)

4

"W.P No.338-M/2021, W.P N0.333-M/2021 and W.P No.335-

M/2021) before the Hon’ ble Peshawar Htgh Court. However,

_because of junsdlctlonal issues, the matter was referred to a
| Iarger Bench

'That in light of t\he above mentioned Act, the appellant along
~ with other similarty 'p_laced'empioyees of the levies force filed a
_ ,constitUtionaI petiton (WP No. 1281-M/2022) before the
Hon'ble Peshawar High Court Mingora Bench to the extent of

their re-instater_nent in light of the Provincial Assembly’s Act.

" The petition was allowed by the Hon'ble High Court vide
A judgment 'dated 23-11-2022 whereby the respondents were
' :dlrected to re-lnstate the then 'petitioners. It is worth

o ment:onlng that v:res of the impugned rules were not

14)

: __challenged in the said petmon, ‘which are being impugned

through the‘ instant appeal.

That a Iarger Bench of the Hon'ble Peshawar High Court

| heard the connected petltlons on 29-11-2022. Consequently,

- 15)

A)

. B

. _the Hen ble High Court decided that personnel of the levies
force are ch’zil se'rv‘ant's and their employment matters would

be dealt with by thie,ch'ble Tribunal (Copy of order dated 29-

- 11-2022 is Annexure “J"). .

That being agg'rie\)ed with the impugned notifications and

: _eubeeqUent retirement order, the instant appeal is being filed

‘before this. Hon'ble Tribunal, inter alja, on the following

grounds:

GROUNDS: -

" That the impugned act of amen_ding the relevant Service Rules

to the detriment of the a‘ppellant and su%equent retirement is

Jillegal and un-Constitutional. Hence, the same acts are liable
' t6 be declared as such.

- That it isa eettled law that service rules cannot be amended to
‘the detriment of public sector-employees. Even, if they are so



C)

D) |

5

amended, the same having prospective effect cannot be
applied against the existing employees

, : |
That after the 25" Constitutional amendment, the new

‘Constitut’ional regime demanded streamlining of the erstwhile

Tribal Areas with the rest of the Province. So much so, Levies

personnel serving in erstwhile FATA and Khasadar Force

~.were accommodated to a larger extent where the Provincial

Assembly- passed an Act aimed at streamlining the service
strﬁcture of Ex. FATA Levies Force. The Act not only provides
uniform refirement 'age i.e 60 years for the whole Force but
rather enjoins upon the Provincial Government to take steps
towards absorption of the said Levies and Khasadars in
regular police. Regrettably, the appéllant have been treated in

~ violation of the Constitutional spirit particularly after the 25%
- Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,
woul_d be raised at the time_ of oral submissions.

Itis, therefore, humbly prayed that on acceptance of this
‘appeal,

-(i) The impugned ‘Notifications No. SO(Police-
II)HDIMKDILeviesIMisc;l2020 & No. SO (Police-
l)HD/A -3IFederaI Levies 2021 dated 21-10-2021
~and subsequent 'retirement order issued by
: ‘responde’nt No. 2 be declared as illegal, the same

may be set aside..Conse‘quently, the appellant
- may be held entitled to complete his service till
| attaining 60 years of age in light with Notification
- dated 14-07-2020.

Alternatively, the 'impug-ned notifications may be
declared to be ineffective upon the rights of the
appellant and the appellant be allowed to
-complete his service till attaining 60 years of age.



u) Any other remedy though may not specmcally
‘prayed for, but which circumstances of the case

: _would demand i in the mterests of Justlce may also
be granted.

Appellant .,
pp OPJ(’."]

Igbal Hussain
Identified by counsels

e

" Dr. Adnan Khan Barrister-at-Law,
- Advocate Supreme Court of Pakistan.

Umiar Sadiq Advocate High Court

h \_CERTIFICATE

- Certified that no such llke appeal has earl:er been f led before
lthlS Hon’ble Trlbunai on the subject matter.

Appellant
=
Iqbal Hussain



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.________ of 2022

 lqbal Hussain.................. e, Appellant

" Government of Khyber Pakhtunkhwa and another

S TOUUUE PP Respondents

AFFIDAVIT

o 1, I‘qua_I.Hus"sain (Appeliant), db hereby solemnly affirm and
| - declare that th_é cpnte'nté:of ihe above titled Appeal are true
-“and correct to th'e ~bé$t of my knowledge and belief.

-Further'm‘or‘e, no such like appeal has earlier been filed
before this_Ho'n'ablé Tribunal or elsewhere on this subject

“matter

% DEPONENT

| d'/u{;i' |

Igbal Hussain

N
A/
37 \‘}“@’J-
<47 SN
_‘*§£§_g_?‘im SR '
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

P

.,,
P

Service Appeal No.__ of 2022
Igbal HUSSai.............. e, e, Appellant

: 'Government ,ef Khyb_er Pakhtunkhwa and another

e, e, Respondents

" ADDRESSES OF THE PARTIES

'APPELLANT:

lgbal Hussain S/o Stana Gul R/o Maina, Tehsil Batkhela,
 District Malakand [L/Naik No.4471] |
o (NIC# ) (Cel - )

!

'RESPONDENTS:
1) Government of Khyber through Secretary Home & Tribal
Affarrs Department Civil Secretanat at Peshawar.

2) Commandant Malakand Levres/Deputy Commissioner District
Malakand at Batkhela

Appellant v e
: p? ~ o’?d(/”!
~ igbal Hussain '

L I : R - Identified by counsels

Dr. Adnan Khan Barrister-at-Law,
- Advocate Supreme Court of Pakistan.

s
W

- Umar Sadiq Advocate High Court
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No.

/XVII/18~E (1c). M,

-Iqbal Hussain gon of
3tana Gul of village Maing, |

ege certificate from the Me

dical Superintendent.
Batkhela.

Civil Hospi tal,

Political Agent /Commandant
Malakand L::-V:les. ’

No. A Z 5 7 /XVII/18-B (IC)

Copy forwarded to the Subedar Major, Malakma

/ levies, Malakand for information and necessary action.
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" Published by Authority
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R PESHAWAR, FRIDAY,.15TH FEBRUARY, 2013.-

., W ewrsoaf e potwers gonfamed by Section § of tne PATA Levies Fo
?rownclgl,eavemmgm of Khyber Pakhtunkhwa s pleased to make the following rufes,

" pefinttions.-{1) In' theso Rules, unless the context Gtherwlse requlre,
shali have @6 meaning hereby respactively pssigned t6 them, namelys

@) . *Depity Commandant (Adralnstration)” * mezns

: : . |
_ ) "Schgdule'mambemuwapw@umm -

L) *Commandant’ means ¢ommundaﬁ; of the Forcs,

" QGVERNMENT OF KHYBER PAKHTUNKITWA -
. . HOME & TRIBAL AFFAIRS DEPARTMENT

e ——— - N ¢

" -poshawar the 4 Februsry 2013

1:3
YL, R &;3"
et .

et ST

fhcy’ shall come Into force at once.

@ - *Appolnting Authority” means the ii:p.u!nﬂng authpmy specified in ru\e-4:

; whb shall be thed
Bommlsslonerrln‘t!\slr.resnecﬂve]ut!sd!pﬂoﬁ; ' : .

* .‘z.
© .. "Deputy Commandant (Operation)”-means &n Assistan "

officer of the District designated as such by the provincial
Dejputy Commandant (Operation) of the Force In PATA, o ©

jurisdiction kuch powers and perform such functions as may be prasctth* '

- who shall bé responsibie o the Commandant for operatiotial matters of tha
IPATA., . - ) . T o

.

(Adrriln§str&"don of the Foroe, who shall be an officer of the provincl
-~ or.any officer of the District designated as such by the
_éxercise-in his respective Jurisdiction such powers and perform-su

may be pfoscribed and who .shall be responsible to {the Com:
administrat on and establjshmeat matters of the Force in PATA.

~*Govenment’ means the Govemnment of Khyber Pakittun

-e

_ ","'\nltlal rei:m!hnen!“ means’ ‘appolnimelit made otht{f thah by promo o
‘transfer;

. S . . .
) -“‘Ho.rpeb.ei;amngnt'.means provincial Home & Tribal Affal _Depamnent:;"'z-, "

\ﬁA . .’ ﬁ;"': ' :
VLT -
R

. ‘ s
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i fo
1 -
i
1 _
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GOVERNMENT OF KHYBER PAKHTUNKHWA @

HOME &TRIBAL AF FAIRS DEPARTMENT

NOTIFICATION
Peshawar the 41" February 2013

SERVICE RULES FOR FBDERAL LEV IES FORCE IN PATA

A In exercise of the power conferred by . Section 9 of the PATA Levies Force

Reguiation 2012, the Provincially Goverament of Khyber Pakhtunkhwa is pleased to

‘ make the following rules, namely -

1. Short title and corinmencement. (I) These rules ‘may be called Provmmally '“'

- Admlmstrated 'I‘nbal Areas (PATA) Federal Lev1es Force Service (Amended) Rules

2013

(2) They shall come into force at once.

2. Defmmon. (D) In hlc;)c Rules, unless the context otherwise require, the followmg

expresswn shall have the meamng hereby respcenvely a551gned to them, nameiy. -

~".:_'(a‘y

(b)

.(c)_

@

(el)' |
) (f),

SO

®

‘ “Scheduie" means the Schedule appended to these rules

“Appomtmg Authonty” means the appomtmg authonty spemfled in rule-4;

_«Commandant” means - -Commandant of the Force, -who shall be the
- Deputy Commissioner in their respectwe Junschcnon, 3

L"

il

“Deputy Commandant (Operation)” means as Assnstant Commissioner of ‘

any ofﬁoer of t.he District designated as such by the provincial govemment

' who shall be Deputy Commandant (Operation) of the Force in PATA, to
~ exercise m hlS respectwe jurisdiction such power and perform such
* functions as may be prescnbed and who shali be respon31ble to the

: Commandant for operatlonal matters of the Force in PATA.

“Deputy Commandant (Admmlstratlon)" means Deputy Commandant '
- (Adxmmstratlon) of the Force, who shall be an officer of the provmcnal
" 'govemment or any officer of the District designated as such by the

: provmcml govemment to exercise in his respective Junsdlctlon such

powers and perform such functions as may be prescnbed and who shall be
responsnble to the Commandant in admlmstratlon and estabhshment

matters of the )"orce n PATA

: “Gover".n*.-nt means the Govemment of Khyber Pakhtunkhwa,

“Home Department” means Provincial Home & Tribunal Affalrs

Department,
7

“Initial recruitment” means appointment made other than by promotion or

by transfer, '




SCHEDULE-II . @
See Rule 17 '

S#

Post/Kank

Length of service/Age

Subedar Major: (BS-16)

38 years service of 03 years service as Subedar Major or 60-

. | years age whichever is earher

135 years servnce or 03 years Semce as Subedar or 57 years

5| Subedar (BS-13) -

L o ‘ ‘ ‘age whichever is earlier

3 NaiB Subedar (BS-11) 32 years service or 03 years servnce as Nlab Subedar or 54

e ycars age whlchever is earlier
4 | Havaldar (BS-8) 29 years service-or 03 years service as Havaldar or 51 years
: : ' age whichever is earlier.

5 | Naik (BS-7) A 26 years service or 03 years service as Naik or 48 years age
R whschcver is earher

6 | L/Naik (BS-6) 23 years service or 03 years service as L/Naik or 45 years age
' S whtchever is earlier

7 ‘ Sepoy (BS-5 20 years service or 42 years age whichever is earlier

s AR PR
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'-." "‘ { :
_ : , ' : Govemment of Kyber pPakhtunkhwa, _
- : Home & Tribal Affairs Department
B Dated PesHawar the 12™ December, 2013
: - ' NOTIFICATION ~ -
No'.=_SO(Lévios]HQIFLWH;1!2013Not.1. The Competent authority has been pleased to order
further amendments in Schedule-l of Rule-4(2) and Schedule-lll of Rules-17 under Para of the
~ Regutation for PATA Levles Force, 2012 & Rule-24 of the Provinclally Administered Area
5PATA) Federal Levies Force Service (Amended) Rules, 2013 as under-
.R.ule-4(2) Schedule~ ’ o
o o SCHEDULE-!
: ol See Rule 42)
Uniformed Force :

S.No- PostRank - Eligibility for _\Proh\ﬂ Direct | Qualification
Co -~ | promotion . = - ‘tion - Quota -
i Quota P '

1. Subedar Major (BS- One year service 100% | ‘
1 1186) S as Subedar s L t S \
12 .Subédar-(BS—‘l_S) — | One year service - | 100% \ \ I

- i * | as Nalb Subedar : 5

3. | Naib Subedar (B8-11). One year service 100%J f ‘

] - | as Hawaldar '

-4, Hawaldar (BS-8) - One year service . | 100% ' .

. L | as Naik N :
Naik (BS-7) , One year service 100% - '

5 - ' | as Lanca Naik ' . \ _ C

Tance Naik (BS-6) | One year service 100% \.‘

I P asSepoy .t 1 n 1
Sepoy (BS-5) T 100% | Middle Pass/Matric | -
TTead Armorer (BS-5) "One year service 100% . Middie Pass/Matric

! . ) - as Assistant )
A . " Armorer i L o
ire. 1 Assistant Armorer j . 100% \Middle_ Pass/Matric
g | (BS-1) | S 5

' Rule-AT Retirement): (1) All uniform levy personnel shall retire as per Schedule-ill of opt for
retirement-after~'¢ompletion of 25 years of regular service and no extension peyond retirement
% ghall be granted. g . : . :
h . ~ SCHEDULE ST

Rule -7 (Retirement)
Length of service/age for retirement :
37 years' of service or 60 years of age whichever is earlier

7 60 years of age wWhichever is eariier

No Post/Rank,

Subedar M
Subedar (BS-1 3)
Naib Subedar (8S-11) 33 years' of service of 60 years of age whichever is earlier

Héwaldar (BS-8) . [31 years’ of service of 60 ye;ar‘s"of age whichever is earlier
Naik'(BS-'I:) o 129 years' 0 60 years of age whichever is ear\ie_r#

Lénce Naik- (BS-6) 28 years' of service of & (S
(BS*5) ars' of service of 60 years

’ i

St a8

i
)
oy
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 HOME DEPARTMENT
: NOTIFICATION
- Dated Peshawar the 14707-‘2020

No. SO (Pollce-IDHD/1-3 In exercise of the power-eonferredvby Section 9 of the = .

Provmcxally Admm\stered Tribal Areas Levaes Force Regulation 2012, the Government

of the Khyber Pakhtunkhwa is pleased to" direct that in the Provincially Admlmstered o
o 'Tnbal Areas (PATA) Federal Levnes ‘Force Servxce (Amended) Rules, 2013, the

followmg further amendments shall be made namely

"

Amendments

In_the sald rules -

a) Fro rule 17, the followmg shall be substituted, nam ely

- ¢17, Retlrement -— All Levies Personal shall retire from service on

attammg then age of superannuanon i.e sixty (60) years or they may opt

~ for retn‘ement aﬁer completlon of twenty-five (25) years regular service, . |

. and ‘ v
b) ,Schedule~ﬂl shall be deleted.

) SECRETARY TO -
GOVT: OF KHYBER PAKHTUNKHWA
. HOME DEPARTMENT

‘ Conyft_'omarded tn, the:-
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OVERNMENT OF KHYBER PAKHTUNKHWA P
HOME AND TRIBAL AFFAIRS DEPARTM ENT : . L.’
NOTIFICAT| ‘
. ) Peshawar  dated the the 22-3-2021

~ No. Sg(Pohce-ll)HD!MKDlLevnes!Misc J2020:- An exercise  of the - powers
?:-~<‘:onferreé_3 by -Secilon .9 of the PATA Levnes Force Regulatlon 2012, the Provinctat "

* Government of Knyber pakhtunkhwa is: pleased 1o gicect that in the pATA Federal

' ‘Levies Force Service (Amended) Rules, 2013. the foliowing further amendments shall
¥ “bemade. namely:- - S R _
. . Amendments. : : o

_“____--—-—"'——-

\n the sa\d rulea -

1n-Rule 4, sub -rule (% ) the lollow
Ry Commandant shall be the appointing au

10 the rank of Subedar

ng shall be substituted. namely.
thority for initial

N recrwtmenl and pmrnolnon up
Provnded thal the appomtung authority
inlendents shall be

for purpose of

promouon {o the posts of Subadar Ma;or and Supef

.- . ) Secrelary Home Department
S I 17. the following sha\l be ‘substituted nameiy.

2. -For-Rule
“17. Retarement ANl Levy personnel éhalt retire 38 per Scheduie-lll and no

extension in servnce after retlrement shall be gran\ed

tuted, namely:

3. ‘For Schedule-lil, the following shall be subsh
Length of Service ! \
. - A )

_ «gchedule-lil
(see rule 17)
Thirty. Seven Years Of
Three Years' Sarvice as

the Sybgcars ' ‘having gubedar Major or Sixly.
. Intetrnediale Qua\mcalio'\ vears of age whicheweY
- is earlier

--_f .
- BY pfomouo on the basis Thity  Five Years |

of Seniority Cum Fl\ness in | service Of Five Yeras!
. the fo!lowmg manner, | service 2% Subedar or
_nam Gixly years of - ag_q ]

“Name of the Post/ Rank ~Quatification for promotion

On the basis .of Seniofity-
. cum-fitness Irom amongst

Sobedar Major (85-16)

—adar (85-13)

from - amongst the
Naib “Subedars
having intermediate
qualtf\cauon and

P .

S R ' ' (u‘ Filty Percenl (50%)
. from amongs Naib

Subedars having

Secondary Schooi

. : ) Certificate
3, Naib Subedar (B8S-11) By prornohon on the basis | 1Aty Three Years'
_ of Seniority Cum Fliness in Service or Seven Years'

as Naib @

i:- - o : \he {ollowmg manner. Service
T o namely:

| subadar of Sixty Years :

-:"l‘o' be subst:tuted notxfucat!on of even N'ol& date. O ) ;..: :
}E 1 ._“.—" . HH

(\) F‘lty Percent (50%) whichever js earliet - < S

e o A




qualificalinn, and
(iiy Filty Percent {50%) from
« .amongs! Hawaidars.-

Se——

Name i:‘gfgtiie. Roét / Rank

- QUalificatlon~for Promotlon .

“Length of Service/
__Age

Rawaldar (85-08)

.

Thirty Ong years service
or Three years service

as Hawaldar or Fifty

One years of age,
whichever is earlier.

~[NaK (85-07)

Twenty Nine years
earvice or Three years
service as Naik of Forly
Eight years of age,
whichever Is earlier.

Unaik (BS-06)

Twenty Seven years .
service or Three years
service as L/Nalk or
Forty Five years of age,
whichever Is earlier.

Sepoy (Bs-os')

Twenly Five years

service or Forty Two
years of age, whishever |
is earlier.” :

B SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWAV .
HOME & TRIBAL AFFAIRS DEPARTMENT
'~ Copy forwarded to the:- o ‘
‘ " Principal Secretary to the Governor, Khyber Pakhtunkhwa.

L

. 2. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.

3. All Administrative Secretaries 10 Government of Khyber Pakhtunkhwa,
4 Registrar, Peshawar High Court, Peshawar. : - B

< 5. All Commissioners, Khyber Pakhtunkhwa.

© 6. All'Deputy Commissioners, Khyber Pakhtunkhwa,
7. Provincial Police Officers, Khyber Pakhtunkhwa.
8. Ali.Heads of Attached Department in Khyber Pakhtunkhwa.
9. PSO to the Chief Secretary, Khyber Pakhtunkhwa,

- 10. Accountant General, Khyber Pakhtunkhwa. ¥

- 11, Direction Information, Khyber. Pakhtunkhwa,

Khyber Pakhtunkhwa.
Qrdinary Gazette of
to the Home

. The Manger Government Printing & Stationery Department,
He is requested to publish the above Notification in the Extra

- Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same
+ Depariment L . '
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*The Chief-Minister --.:~ * "+ =~ S : .‘ g

- KPat 'rPesheWarn |

- .Subject:

l, 1. <Thet the applicenté are the levies personals of Malakand Levies.
2 That the Malakand Levxes 1s estabhshed in the year 1895

3 'I‘hat the Malakand levv personals are performmg their reg'ular duty as
| police smce 1973 |

i

retirement age of dlfferent ranks were determmed and the of reurement

of Subldar Major Sub1dar Naib Subidar were determmed as 30 years of i

A semce or so yeers of age. for Lans Nalk to Hawaldar 25 years of sérvice

or 50 yea;s of age and for constable 18 years of service and 50 years of

»o

age wmchever comes fxrst. (Rules gx_g' d)” N

S That after the promulgatlon of the smd rules. the mentioned rules were

ﬁrst amended in February. 2013 in which the retiremem age of different

ranks were determined md rescheduled the retlrement age of Subidar

Mz\}or were- changed to 38 years of service, or 3 years as Subldar Major oF |
60 years of age, the renrement age Subidar were ehanged to 35 years of '

semce or 3 years a3 bumudl‘ or 57 years of age, the renrement age Naik

4 That 1n the Year 1962 Levxes rules were promulgated in which the

e et e e L 4 44 = ST S ARSI T2 T



[pie

‘ Subidar changed to 32 years of service or 3 years as Naik Subidar or.54

Y years of - age : The retirement age of Hawaldar were changed to 29 years

.- hof service 3 years as Hawaldar and 51 years of age._That the service of

Naik were changed to 26 years of service. 3 years as Hawaldar and 48

service, 3 years as Hawaldar and 45 years of age. The retirement age of

Seopy/constable were changed to 20 years of service. 42 years of age

whichever comes ﬁrst mules gngched) f:‘)

. That-. in December, 2013 the service tenureé and retirement age was

) rescheduled for “Subldar Mador 37 years of .service and 60 years of age

_ tof service or 60 years of age. for Hawaldar 31 years of service or 60

o years of age, for Naik Hawaldar 29 years of service or 60 years of age, for

‘ ﬁrst(g_es_enneec_e_)‘ C

'Las Nmk Hawaldar 27 years of servlce or 60 years of age and for the

constable/seopy 25 years of service or ‘60 years of age which comes

L

In august 2016 the service tenure was ‘once again rescheduled in which

for- the post of Subldar Mauor 37 years of service, 3 years as Subjdar

_ Maior and 60 years of age; For Subidar. 35 years of service or 5 years as

years of age ‘I’he retirement age of Las Naik ‘were changed to 23 years of

Subidar 35 year of seMce or 60 years of age,for Naib Subidar 33 vyears -

T Subidar or 60 years of age. for. Narb Subidar 33 years of service or 7 years

- as Naib@ubidai- or 60 years of age whxch comes first. (;ngs.mggl D

X That-on"1'4/07/2020'the schédule“cif the retirement and service tenure

was amended as deleted the rettrement age was ﬁxed as 60 years. or 25

years of service tenure whrchever comes ﬁrst (g_mr_gggghem E




~o 94; That on 22/03/2021 the levy rules were lastly amended, in which for the

s post: of Subldar Ma]or 37 years of service or- 3 years as Subjdar Major or

- _60 years of age. for Subldar 35 year of serv1ce, 5 years as Subidar or 60 .

- of, age, for Naib Subrdar 33 years of service or 7 years as Naib Subidar or
S 60 years of age. for Hawaldar 31 years of service or 3 years as Hawaldar
' or 51 years of age. for Naik Hawaldar 29 years of servme or 3 ‘years as

- Najk Hawaldar or 48 years of age. for lLas Naik Hawaldar 27 years of

. servme or 3 years as Las Hawaldar or 45 years of age, for constable/Seopy _

- 25 Years of serv1ce or 42 years of age{ ,[_!,ulgs artached). F

o 10 That m the above menuoned mles of 2021 the ranks of Hawaldar and

Seopy are changed two steps down from scale 710 5.,

-':11 'l‘hat against the d]ffermt amendments sore levy personals ﬁled writ

petltions before the Hon anle Peshawar high court, which wcre decided.
(ggp__es_amsheﬂh q

12 ’Ihat 1n the year 2021 some of levy personals ﬁled an app}icanon to your

Honor, on that apphcauon the summery of ten pages were prepared

which ‘was approved by the hon able Chlef Minister of KP ,(_c__nx
Ms.) H

Y . 13 'I'hat the ﬁnal amendments of year 2021 are against the fundamentalv

nghts oi the applicants, because these amendments are badsed on

dlscrlmiﬁaﬂon 1n which. the servrce tenure and ages of retirement of
Hawaldar to copstable were reduced whﬂe the service tenure and age of

: redrement of other ranks were enhanced.

‘ ';' o s . g .
YCERTIEGE
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14 'I'hose from the mplementation of amendments of 2021, 237 levy

personals’ of lower ranks are gomg (] be rem'ed

15 That for the rank of constable the age of remnnnent {s minimum 18
years and the age of retlrement 1s 42 years. so it is not possxble that

someone wﬂl serve for 25 years

. 16 'I’h.at levy personals are also servlng the country as other forceé and be

s
N te

dealt like other forces/police, and thell‘ service structure be schedule

' once for all.

‘.021 are’ against the natural justice and

'

17 That t.he amendments of

fundamental right of the apphcants are involved

s

Dated.29-3-2021

e

§
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 OFFICEOF THEDC MALAKANDI
'COMMANDANT MALAKAND LEVIES

-NO:

B DATEDMALAKANDTHEQQ£3 j2021

: Phone: 0932-452080 Fax: 09 52105
OFFICE ORDER. . . .

o
" in pursuance of Noltﬁcaﬂon No. SO(Pol:ce—lI)MDIMKDILewesiM:sclzozo

: amended Sennce Rules 2021 Schedule Ll daled 22.03-2021, Issued by Government of

Khyber Pakhmnkhwa Home & Tnbal Affairs Depaﬂmant Peshawar, the following Lance
Na:k of Matakand Le\nes who have a\ready compleled the requisite semceltenurelage

as noled against each stands retired from service with aﬁed from 22-03-2021 (AN) wilh
- full pensnonery benefits as per relevant pension rules:-.

qo Regirnemal No | Name o Rellrement Reason
&Deslgnation : 1

i 4402 LMNaik - | Sardar Ali COmpletion of the both :equ;sxle 45-
} I . D .. | Years of-age and 03-Years Semce as
e ‘ :

. . - Lance Naik
2. | 4403 L/Nak | Muhammad Khan | Completion of the requisite 03-Years
b ' ‘ ' - Service as LUNaik '

2 4405 L/Nak | Maaz Ullah Completion of the both requisite 45-
‘ ' ) Years of age and 03-Years Service as
1 Lance Naik
Completion of the both requisite 45-
| Years of age and 03-Years Service as
.. .- |ilanceNak
4407 L/Naik Rahman Zamin Completion of the both requisite 45-
' o “Years of age and 03-Years Service as
‘ A | . _ | Lance Nakk
4409 L/Naik Jamil Ahmad Completion of the both requisite 45
‘ ' © | Years of age and 03-Years Service as
, o | Lanice Naik .
4410 L/Naik Mohd Perviz ' Compl'euon of the requisite 03-Years
o ‘ - | service'as L/Naik
4411 UNak - Shamsul Islam Completion of the requisite 03-Years
: o Service:as L/Naik.
4412 UNaik | Umar Saleh " Completion of, the requisite 03-Years
: _ Service as LUNaikk™ .
14413 L/Nalk - ‘Sarwar Shah Completion of the both requlsue 45-
S SR ET ) Years of age:and. 03-Yeats Service as
Lance Naik

d,_-.q\’ _.‘_.__.'o -.‘_-.-—.-_,,-S:.‘ ——‘AT."-T_S‘.. - -. -

4406 L/Naik Ghulam Haidar

>4
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. 24457 NGk

i
i

Noar Zaib

Amjad AT

Completmn of the bath requisite 45-
Years of age and 03-Years Service as
Lance Naik

. ,_14458 LlNalK

!

Completion of the requisite 03-Years
Service as L/Naik

A '4459 lJNaik
i

t

ZarAl

| Completion of the both requisite 45
| Years of age and 03-Years Service as

Lance:Naik

i.
|

46.| 14461 L/Nalk -

Amir Zalb

| Years of age and 03-Years Service as

Completion of the both requisite 45-

t.ance Naik

a7,

4363 LNak |

Zahir Shah

Completion of the requisite OS-Years
Service asL/Naik

48.

4454 LNk

Qadar Khan

| Lance Naik

Completion of the both requisite 45-
Years of age and 03-Years Service as

49.

4455 UNaik

'Abdur Rahman

Comp!eiion of the requisite 03-Years

Service as LINaik

50.

‘;4466 UNaik

_ Mohd‘ Raziq

Lance Nalk

51.1 4468 LiNaik

Amin Gul

Completion of the requisite 03-Years
Service as L/Naik

52| 4469 L/Naik

Fazal Ghaffar -

Completion of the both requisite 45-
Years of age and 03-Years Service as
Lance Naik

Completion of the both requasnle 45.1
| Years of age and 03-Years Service as

53.

4470 ~UNaik- '

Rashid Khan

Completion of the requisite 03-Years
Service as. L/Naik

4471 LINak
,»m '}.%_.‘;

“1lgbal Hussain

“{ Years of age and 03-Years Servace as

Completion of the both requisite 45-

Lance Nalk

@7 NG

Mohd ismait

Complatian of the requisite 45-Years of
age

4485 UNak

Ghulam Rabbi

Completion of the requisite 45-Years of
age

(4488 LINGK.

Farid Khan

‘Completion of the requlsue 45-Years of
| age

58, 14492 UNaik

"Khalid Usman

Completlon of the requisite 45-Years of
age

4483 UNai

{4495 UNalk

Bashir Ahmad

Completionvof;t_hg._requisite 45-Years of

| 8ge

"Mohd Nabb

Completion of the requisite 45-Years of
age BN




Page S of §
61.| 4486 UNaik [ Asal Khan Completion of the reduisi_te 45-Years of
; : | age S o
) 62.1 4498 LiNaik Umer Gul | Completion of the requisite 45-Years of
' N age L 1 :
63.| 4499 L/Naik ‘Mohd Sadig | Completion of the requisite 45-Years of
age '
84. 4503 L/Naik Fazal Aleem Completion of the requisite 45-Years of
| 3 | age L
65'. 4508 L/Naik Nawab khan | Campletion of the requisile 45-Years of
| age '
66.| 4510 UNaik Mohd Zahir Completion of'the requisite 45-Years of
age
67: 4513 L/Naik- DeraWadan =~ Compietton of the reqmsne 45-Years of
R o . B age '
68.1 4514 L/Naik Fazal Wahab Completion of the requisite 45-Years of
" .| age

v]o: ;MALAFAN D!COMMAN DANT

MALAKAND LEVIES MALAKAND

NO. ‘585’3 8383-6F1c

Copy with forwarded {o the:~
" Commissioner, Malakand Division at Saidu Sharif, Swat for information, please.

" Section Ofﬁcer {Police-Nl),’ 'Hofn'e' & TA's DEpartment Khyber Pdkhtunkhwa
- Peshawar fgr information viith reference to Netmcauon referred above.

Dlstrlct Account Officer, Malakand
ubedar Major Malakand Levies.

-J OH‘ cidl Concerned.

S “For :nformauon & necessary actlon

.~cN .

«A.(»J
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PESHAWAR HIGH COURT PESHAWAR.
(JUDICIAL mzx'mmzm

W.P.No.367-M1202] with IR, .
LUDGMENT

Hoon ’
Date of heaing — 29, 112022
Barrister Dr.Adnan for petitioners, o
Mr Sagib Raza, AA.G for the requndehts. o

-—2.._3_—8'

J- Through this -

*single judgment. we sha!l also dedde the

; connected writ petitions bearing Nos 337- |
M2021, 406-M/2021, 503-M/2021 514
MR2021, 518-W2021, mmozf 601- .
M/2021, 681- M2021, 632- w_zaz_n_, 919- |

| M12021,°968- M2021, 980- M2021, 12'21-' e
M/2021, 1222-M/2021, 1252-M/2021 2210-
Pr2021, 2913-P2021, 5092-9/2021 5423-

P021, and 5424-P/2021 a8 adjudication

“of a common question of law. and fact is.

involved in all the petitions wherein the

pgﬁtioners have chalienged "’:!he‘ylfes' of )

. notficatn No. SO (Pblicell) | HD/
MKD/Levies/Misc/2020 * &é:ed 22L03;2021 o
whereby on the basis of impugned ofice | .
order bearing No128/DCICSL ﬂaio!dl

:
4
. ;
: B
. R
. f :
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20.04.2021, they have. been rered from -
service with further. prayer ijﬁéf ';héy':‘be.
reinstated into service from the &bfe of thelr
retirement e, 20042021 wlth oll .back
benefits. In alternative, lhey hava prayed‘ oo
that tbe respondents be dirécted: 1 treat |

them at par with erstwhile Federa!'l.eviea of

Federally Administrated Tribal Area (FATA)’ :
"and; absorb them in police and; grant them o

full pensionary benefits.

2.  Likewise in WPNos 333-Mf'2021 ‘

334-M/2021 335‘M/2021 338-M/2021
345-M/2021 1026-M/2021 1035-M/2021

1187-M/2021, 1206-M/2021, 1207_-;;4/2021,, -
*34-»02022. 212-M/202 ahd 993-P/2022 the

petlhonefs have made the followlng prayer' |

“On accoptanco of this writ

petition, thclmpugmd Notlﬂcatlon E

'SO (Police-l) HD/ MKD/Levies/
Misc/2020 Is against law and the
fundamental rights guaranteed by

the Constitution of Istamic

* Republic of Pakistan, 1975, may
be declared liegal vold ab Initio

‘and of no legal effects on the

‘rights of the petitioners.” o

“Scanned with CamScanner



Similarly, In COC A}bgas-w'z'oz{h' '
W.P.No.367-M/2021 and cbc N0438- =
Pr2022 in W.P.No. 1335-P/2022 peﬂlloners a0
seek initiation of eontempt of couﬂ ‘
proceedings agalnst the respondems for ‘ : o
violating the order of this court dated °

21.04.2021 pessed.in W.P.No. 367-m021

3.  Brief facts of the ease(s)arethatthe :

petitioners were appointed ln the 'Swat
Levies Force” as Sepoys elc. and pmsenﬂy

terms and conditions of .then_' s_endees am' .
regulated by *Provinclally Administrated
Tribal Areas Lavies Force Reﬁuiation 2012°

whereunder besides PATA Levies Force

Rules, 2012, PATA Levies Force Service

(Amended) Rulés 2013 .we're also framed.

Rule 17 of the Amended Rules 2013, deals
with the retirement of personnel of the . -
force, which was amended vide nqtiﬂéﬂon .

dated 12.12.2013 in the manner that “All

the pemonnoll sh_aﬂ *retire _as per
Schedule-1i and 0 extension In -se}vtco -
beyondntlmman! shall be granud” On'.v
14 07.2020, vide Nohﬁcation No $0- i
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(Pollc&II)HDI1-3 rule 37 waa !udhat -_ -
'amendod by deletlng schedule-lv as “all
uniformed force shall retirs from ~swlco -

on attaining the. age of dpﬁi&hﬁmﬂ&n - o
l.e. Sixty.(60) years or thoy may opt for -
retirement after- completlon of mmy- M

five {26) yoats rogular scrvlce A

Thereafter once again thtough cenaln '

modifications rule, 17 was .amqnded by

giving Iife to the detexéd schedule-lll of the

rules 2013 as under- R
“Rotlremont: All levy pe:sonnol _

shall retire as por Schedulo-lll- S

and no oxtenslon in_service
after rotlmmont shall ba
granted.” :

4. Being aggriéved fom the  Ibid
a;nendment. the péﬁﬁonefs have filed the

instant petitions.

5 Pursuant to the direclions of this .
court respondents have filed their parawise

comments, wherein iSsu'ance__.q'f the desired -

. -'writs has been opposed

6. Leamed. counsel represenﬁng the_ S
petlﬂoners vehemenﬂy argued that the

| ,:‘S‘Qél_'m_et,if.with CamScéi;ﬁe: |



Impugned Notification Is arbilmy, pervem, R
illegal, Issued without Iawful authodty and - -
mala fide Intention Just- to deprive the |
petitioners’ &1 their vastedright% EW:'" |

‘thelr favour hence violative of . their

fundamental dgbts guamnteed dﬁder: the .
Constitution and thus not sustainable in the R

eye of law. That though' the impugned

Notification was issued undérﬂie mgdlatibn :

2012. However, after the 25" Consmuﬁonal

amendment, the said regulaﬂon does not

hold field, therefore, the impug,ned'

Noﬂﬁcation is lisible to be set aside.

»‘4’. Conversely, wonhy : .AAG'-

representing the respondenw opposed the

' ‘arguments 80 advancad by. leamed counsel
representing the petitioners stthebarwhile.
_argulng that after the 25"‘ amendment the .
" Provincial  Assembly passed the '- o
continuation of laws Ar.t No111 of 2019 '
through which the ‘laws applmble .
erstwhile PATA were alloyved to contlnue
including *Provinclal Adrministered Tribel

Areas Levies Force Régdlqtqu, 2012" and

i

- — o & . —— g A €

g - :
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therefore, the. impug‘nod-'hl'oﬁﬂcauon -wai

issued per law which does not uquim any

*Interference by ‘this ooun in its wrft"
Jurisdiction undar Article. 199 of tbe )
Constitution Further, potitionm are Clwl . '

‘Servants, and; mauer in quesﬁon revolves-

-around the terms and eonditions of Iheir '
service wihich is the. muusivq domaln o
the  Service Tribunal as'.such the
jurisdiction of thls court is baqred'giyen. the -

explicit provislon -of ‘Article 212 of the
Constitution. .
8.  Heard. Record perused.

9.  Before discussing merits of me'a‘se

we deem it approprlate to dlscuss the R
“background of the matter in hand to
‘ ._pr'opedy comprehend 'the' is'sué lnvo!ved -
therein. It is worth ' menﬁc':ning that eariler : ,

the services of the Levies Forcs were dealt
with ‘under the Frontier Imegular Corps.

(FIC) rules, 1962 which was ,subs'titine_d by

the “Provincial Adminl#idra,d Tnbal Areas -
Levies Force Regulation, 20‘1é"(reguza;,tio‘q) L |
and under the said regult'ltl'bn "PATA Levies . - o

| Scanned with CamScanner.
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Force (service) Rules, 20f2f were framed o
for Provincial Levies Fome Weiéparaté _ .
~ service rules were also fmmed mereunder |

for PATA Federal Levies Force performing o
dutles in "PATA” knr.wvn as 'PATA Fedeml
Levies Force Service (Amended) Rules .

2013. Rule 17 of the ibid rules deals with

the retirement of the Léwéé personnel

which was amended from time ',tq"iime.
‘However, petitioners _have . Abégo_me'
‘aggrieved from the impugned Notification

vide which the petitioners’ ratireineht agé i
was altered which is challenged by them ,: '

through instant petitlons

10, The main contention of the ‘

petitioners is that after 25" amendment the

regulation has lost its eﬁica_cy and‘ sancﬁty '

and has become redundant, therefore, the

impugned amendment under the. sald
regulation is lliegal being void ab initio. It is

worth mentioning that after the 25"
amendment in 2018, both FATA & PATA
were merged in the pmvince of Khyber

Pald\tunkhwa and Federal Levies Fome.'

EXAM s
Peshawar Hngh Court

R




working In FATA was. merged lnlo the o

regular police of the pmvlnce A!beit. In o

Malakand Dwislon Lov:as Force Is still
mgulated by "PATA Fedaral Lewes Foroe

Service (Amended) Rules 2013-in view of . . -

the Khyber Pakhtunkhwa Act No 111 of.
2019 through which the laws preva!ent in

erstwhlte PATA at the t:me of 25"

amendment were allowed to eontinuo

including regulation 2012 which stil holds
the field and as such the same is a valid | .
instrument. '.Thenefor'a. . .'»'impugned’
Notification was issued by the respondents 5
with lawfulauthority.
11.  Moving toward the stétus of Ihe
petitioners it Is worth menﬁonlng !hat eanler '

this court whtle declding Ww.Pp No- 528- - - :

M/2016 (kramulla's case) determlned the

status of personnel of the vainclal Levios |
Force as that of dvll sewants in the:
following terms:-

*19. The valnc:al Levias Force
(“Force”} was . gmnlad sfatuto:y
‘cover through  Khyber .
Pakhtunkhws Regulation No.1 of -

EXAM .
Peshawar High Court

. | Scanned with Can'iScanner



.(a)
®)

E (c)
()
(e)
0
@

th
(

2014 (‘8ogylg_tlo'n‘).> Paragraph

No.3 of the Regulation envisages. .
.for oons&wdon and eslablishment
of the Force and its mnctbns For .

ease roforence paragraph Nos. 3

and 4 of !ha Regu/atian are '

-reproduced as under:-
3. Power to constitute and -

maintain by the Force ‘and 'P’"
 functions.— (1) Govemment may o

constitute snd maintain a Force for

performing Me.folloMng'fimcﬂons a

namely;
ensudng sewrfly of roads in PA TA,

ensuring sscurity- and mannlng of <

piquet; :
guarding Govamment ms&tuﬂons

and installations;

ensuring secunty of ]ails andv

amested criminals;

generslly maintamlng law and order. .

providing mobite escort to VlPs

anti-smuggling activities - especlally '»

timbarsmugglfng' §

des&ucbon ofiliciterops; . . - .
serving of summons orpmoodums
raid and ambush; and

such other functions as Govamment
may, by nowicaﬂon in tha oﬂ'iaal

Gazelts, require ﬂ:e Fozce fo

perform.

@ n dlscha)pa ofmélrﬁmc_iibns,' o
officers and staff of the Force shali '

. !Scanned with CamScanner
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be guldad ln acco:uanco m?h Ihls
Regulation and the rules, .

(3)  The-head of the Force shall .
be Commandant In hls rospecbw :

Jurisdiction.

4) Sedmtary to Govemment,

Home and Tribal Affelrs Department

shall be the compelent authority of -

the Force.

(5 ‘The Force shall consist of .-
such ranks and number of officers o

and mombers and shall be

~ constituted in such manner as may

be prescribed by rules.

(6) The officers and members of .

the Force shall receive ‘suw' pay,

pension, allowances end _other R

remunerations and shall ah]oy'

leave and other pnwlegas as may bo '

prescribed by rules.
(7)  The officers and members of

" the Force shall wearsuch unf!onn as

maybepmscdbedbymbsor

- Instructions. : -
(8) The administration - of the ,
FomashaﬂvostmmeComandant o
in -his ]udsd:cllon who shall .
administer it in accordanco w:th the - -
provisions of  this Regulatioa nles .

and Instructions.

(9 The Commandant - shall -~
exercise his powers and petform his

!unct!ons under the i genml

~ supervision . and dlractlons 'of -_1 ”
Govammont : S

-
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(d)

(e

o0

4. Pomandduﬂuof

omcor: and mombon of ‘the
Fom—AnoMoerormomborolthe ‘

Force shall-

take offective measures for ansuriny :

securily of assigned ﬁmaﬁcfion and
for safeguarding agalnsf acls of
unlawful lntsafamnce, '

prevent unauthorized persons and L

vehicles from access to the teritorial
Jurisdiction; SR

take am measums for ‘
preventing sabotage, p{acemenr of

car bombs, letter bombs, dangerous.
article and camage of anms and
ammunition into the restricted area;

use such arms and smmunition and

equipment as may be authorized by
the Commandant or an officer
autharized by him; - BRI

search and arrest without wamant'’
any person who he suspects of .

endangering or eltempling - (o

| endanger or having endangered the

safely of an lnstallabon and may use
such force as may be necessaly in

the discharge of his ,alo..r.as,aid-duﬂes. V

and

him to perform”.

20. The close . pemsa'l of the.
 Regulation would clearly ‘show

that the Force Is recewlng s .
salary fom the  Provincial . ..

perform such otnerlpigalfu)mﬁonséé
the competent authonty may mqulm' Ve

1
-
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'Exehequer snd. palform: the
policiig service in the ers!whila o

PATA.

21. Having seld this, we would .
now fefer to the crucial issueasto
whéther the employees of the
Force can be termed as acvil

servants and as such they .cannot
maiqtain a constitutionial peﬁlion‘.
before this Couirt for enforcement:

of the tems & conditions of their - |

service. . :
22. The - connotation  ‘civil
servant’ is defined and explained

in respect to the Provmce of -
Khyber Pakhtunkhwa, In the. Civil
Servants Act, 1973 (“Act, 19737,
For ease réference,’ we would
refertoSecaonz(b)ofAct,wn o

whlch reads as under:-

2. Deﬁnition&—m In this act,

unless the contaxt omom’so

" requires the Ioﬂowlng axprass:ons

{8)

‘o)

shall have the meanlngs hereby

respectively asstgned to tham, lhat is.

{o say—

“chil servant” means a person who is

‘amembarafadvdsarvicoofﬂw’
Provincs, orwhoho!dsadwlpostm :
‘connection with the aﬂ';llrs, of - the -
Province, but does not include— .

CEXAMINER <
l:’eshawar ngh Court

- Scaﬁned wi‘micamscannef i
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apelsonwhoisondeputationtolhe»

Province from the Federation or any . o

other Province or other authority;

epersonvvf:oisamployodaﬁi~,.. s
contract, or on work charged basis;, . -
orwfwnspwdﬂumcon&:ganfos,or'

aporsonMn-IsaWefor-

‘workmen® as defined “in the.
Fectoriss Acl, 1934 (Act XXV of .

. 1934), or the ~Workmans.
Compefisation Act, 1923 (Act Vill of R

1923)'
23. The perusal of the definition
would show that a member of a-

civil service of the Province or

who holds a civil post “In
connection with the affairs of the
Province .ls: civil servant. - All

Pakistan Services are- explamed’ 5
in Article 260 of the Constitution, -

which reads as under:- -

sesasesvessre XTI L]

*service of Pak:stan moans any

service, pos!oroﬂicelnoonnecﬁon.'.
with the affairs of the Federation.or - -
, ofavamoa,andinc!udosanAll-'
" Pakistan Service, ‘service in the
. Armed Forces and any other service
declared o be a servico of Palistan . .
by or under Act of [Majlis-e-Shoora -

Scanned Wlth CamScanner
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(Parfisment)] -or of & Provinclel. . ’
Assembly, but does not iiclude < - ‘
‘service  as - Speaksr, Depuly
Spesker,  Chairman, - Depuly
Chairmen, Prime Minister, - Federal
" Minister, Minister of Stafs, Chief -
Minister,  Provincial _~Minister,
[Attomey-Generel, . [Advocate-
-General],] Patfiament - Secretary] of
[Chalnmn or member of a Lawf
Comnission, Chairman ormember |
of the Council of Isiamic_Ideclogy, ’
Special Assistent fo the Pime
Minister, Adviser to the : Prime
MmisoerSpodalAsslstantwaChIef
Minister, Adviser fo & Chlef Mﬁmf]
or member of & Houso or a
Whereas  Article 240 orf the = .
consﬁmmnenwsagesmat:
~240, Subject o the Constitution, the .
pammmmoendmomdmom
of service of persons in the service . .
paustansnamda:emumd- -
(8)  erenremmssseneamessusenenasien SRR
®) ln!hocasooﬂhesewicasaf'
a Province and posts in connection -
with the affairs of @ Province, by or - -
‘under Act’ of the 7va,t'hd8i',~j
~ Assembly. .
Explanation.- In " this - Atticle; o
Paldstan Service” meansasarvicol- ‘ .
common to the Federalion aid-the -~
Provinces, which was in_existence
. - immediately before the commencing

} Scanned with CamScanner
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' d”“Wh’&'"’GYbOWby'Act" S
‘of [Mallis-e-Shoorea (Pagﬂ_ament))z_ _ o

24, The Phrase “performing in
*connection with the * affairs - of

Federation or for present matter
Province” was elaborately -

explained in the <case of

(PLD 1976 Supreme Court-244).
In the said judgment, the Apex

Court has held:

“Now, what is meant by the phmso '

ﬂwmhrghncﬁonshwnnecﬂon

with the affairs of the Federation or a -
Province”. It is clear .that - the
mfonnca:stogovanmntalorsmell .
funchws,lnvolvmg,hmﬁomor- o

another, an element of exan:lse of
public powsr. The funct(ons may be

the :raamonalpo::cafuncaons o_f_tha'

Stats, involving the maintenance of

jaw and order and other -regulatory

activities; or they méy'dompdso

funclions _ pertaining to eoonomlc :
developmeni, . social -  welfare,

education, public utillty service and

other Slate entemﬂsos of an

Industrial or commercial narura”“

Ordinarily, thess functions would be

. peﬂbrmod by persons'-'or éigendas 3

. directly appointed, controlied and
~ ﬁnanced by the State, le., by mo..

- Scanned with CamScanner
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Federal Govemment or a vamclal_

Govemment.
25 Admittedly, as evident from

the bare reading. of paragraph-3 &, -
4 of the Regulation; the present
. petitioners are performing policing
service in the erstwhile tribal area,

however, thelr terms and
conditions are being regulating

" through Regulation No.1 of 2014 -

and after the omission of. Article

247 from the Constitution; through
a provincial statte i.e. the Khyber o
Continuation of Laws in the '
. Erstwhile Provincially Administered. . -
Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Il of 2018),

the operation of Regulation No.1 of

2014 was continued, Thus, the
essential criteria for belng a civil

servant is that the person holdlng

the post must perform his functions L
-in connection with ﬂme.a{fau;_ of

FederaﬂoanrovlnEo and the terms . . L

and condﬂions ‘of his service -
should be determined by or under -
the Act of Pamamenthrovincial
. Assembly. The Apex Court in the : :
. case OfMMMMa',

or_ {f D
slamabad v

ATT

EX,

ED

L INER. ..
Peshawar ngh Court

- Spaii‘ped w1th CamScanner



c 17

(1998 SCMR 1081), white deafing.

wnhtmcauolanemp!oyaeof

Pakistan Rangers has . obsetve\t

that:

“of section 1 of the Pskistar Rangers . - '

Ordinance, thess. rules would preval
over the Rules of 1973. The Palisten
Rangers Ondinance was promuigated
to constitute & force w!bdm
Pakistan Rangers for the protection of
and maintenance of order in the
border areas. sm:ewlv:mardtoma

status of the members of the force.the
Palastan Rengers Ordinance Is sllent, = . -
thersfore, It can. be safely said that '

the employees of the Pakistan

Rangerswﬂlbodaamodtobed»ﬂ

servants as they am performing
duhosmcodnodionmaﬁaﬂsofw .

~ Service Tabunals Act, 1973, an
appealbysmemberolmePakxstan

Rangmmga:ﬂmgamauermlamg _

totennsarﬂomdiwnsofhlssemoo
is competent bofom mo Fedeml

Safvioa Tribunal...”.

- 28, SImIlany. in the - ease of.

77...Perusal of these nfes. daady '
shows that they are aff embracing,

. Scanned with CamScanner



9.&!5_(2018 SCMR 903).

Hon'ble Apex Court has elaborately )

_examined service stmctpre of the

employees of  Frontier -

Constabulary, which is eshb!ished

under Frontier Constabulary Act

(Act-Xiil) of 1915 Re!svant
paragraphs of the said judgment
are reproduced as under- S

6, Three broad lests  for
establishing the status and characlef

of -a civil servant emerge from the
Consﬂtuﬁonalmandateof!lnafora— L

'golngMdos.Firsdyunerlﬂde

240(a) of the  Constitution, -

appointments (o ‘and the- terms and'
eond:bonso!.servicoofthepe_mnsin
the ‘service of Pakistan” are be

determined by or under Act of <
Parllament. Secondly, by virtue of .

Article 260 of the Consﬁmtion
'service of Pakisten' ‘means any

sarvice, post orom'oo in connection; )

“with the effairs of.ﬂ':e Foderatlon}

" Thirdly, under Article 212(1) () of the :

Constitution, the exclusive Jurisdiction

fo adjudicate disputes relating fo the
“terms and conditions of persons, who
" arein MQseMoeongld#tén veslsln .
an Administrative Tribunal, namely,

. the Federal Sarvice Tribunal. These

.- tests - are- mentioned : in the .

£

R
g
!

i 2

I

3

&
1
O ~'>|
oy
Cob
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Ibid (at pp. 686-689 of the Jew report).

The definiton of the term ‘Givil -
servant’ in the Act -edopis the
Constitutional criteria given. in Article

260 noted above lo reiterate that &
person who, inter alia, holds - cil.

post'lnconnoeﬁonw‘mmaﬂaﬁsof' :

the Fedsration” including any . such

posteomododwxﬂ:dafvneo obes

civﬂsemn&ﬂnmyorapndrhasm
mpodtakwﬂnbgwwb
Incorporate the requirements ‘under

Amaazw(a)mdzsoolmo'

_Constitution as the definitional criteris

of the tenn Wsemnr(atp 6820l

the law report).

7. Hawrgmmdmequdzm :

GMOIOMWWW

”mﬁuappmpdatenowtommlm.
the factusl matrix of the ‘present

troversy. mFCwasoshbﬂshed'
bymoM//FPConstabulalyAd.(Act-'_- o
x) of 1915 (‘Constabulary Act]).

Sewon:iofmaConstabuMAcl
empo

maoxtmalhonﬂotsofPaldstaﬂ

wimmthomtsoforacﬂohh!thuﬁk
West Frontier or any part - thiereof. -

Section 3-A of the Constabulary Act
authorises the Federal Govemment to
amploy the FC outside the fimits of or-

odining the Nomh-West Frontier
vahcohoﬂzorpadso!l’aldslan!or* :

m:hoFodemIGowmmontto”:'
maintain the FC as & force Yor the -
better protection andadmwwatioaof E

e S

AT AT YA

i
s
i gy e A AT 1 g 4
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mmmwmmsm~
at)ammmmmm S
~Gmnwmmpowb W

mmmwmwm

inciuding the -Distict Constatioiery

Oﬂiwnﬂrwm

. Officers of tha forve in one or more
'dlwm smswbm”m‘

‘Constabulary Officer the - W ”
appolnr subordinate ofﬁun in M
manner prescrived b}‘ % ""‘"

Gowmontoxudndﬁsm,‘

conferred by Section 21 of the .
Constabuiary AL, 1o frame the NWEP
Constsbulary ~ Rules, . = 1958

("Constabulary Rules’), in_order to . .
pmvadomomnsandcmdbpmd"
service'of the officers and menin the . -

and elaborated pursusnt thereto by
the FC Rules. The prowisions made

by the Constabulary Rules s in: -
furtherance of and in exercise of the

mmwmm

mndhm of sarviea of 939
mwomdeCmmw;

Arr::s::n:r?
i

mormmwm’ o
deCv mnmwm
‘mgulated by the Constabulaly Ad

N NN T e e e L

%

i

Pl
5
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in the Act and the Rules The tasfla!d =
down in Article 240(8) ot the
Constitution requires  that - the =
. appomtment fo and the ferms and -
. conditions of service of posts in

connection with the -alfairs of _the

' Federation and of a 'sgmca'pf,i_ ’
Pakistan shall be determined by or - . -
‘under an Act of Parfiament. The'

expmss:on by or unider” in Article
240(a) of the COnst:maon authon&es
the terms and conditions of service of ,
a civil servant to bapmvidodbolh by

statute or by statutory rules. The ..
pmvislon made in the Canstabulafy ,
Act ‘and the Constabulary - Rules, - -
therefore, satisty the Article. 240(3) o
test. majudgmentlnmaﬁ_dymumg -

Mubseen-us-Selem. case_fbld-"

endorses this point of visw— :
*86.... The terms and condlﬂons of

service of those employees, however, e
are required (o be Spedﬁeq, undor :

Article 240 of the Constitution by or

. under Act of the Parliament.. Thus, the ‘
oonclusion would be that onty those o
persons, who are In the aam'cg of .

Pakistan, -as discussed. hereinebove,

and if their terms and conditions ars . .
_govemed either by ‘& -stém" or
statutory rules, in terms of A:ﬂdo 240 -
of the Constitution, can saok mmady L

befom the Sen'ice Tnbunals

27. Slmllarly, thls Court !n the ’

‘case of Qﬂ_m_m

 ATTES

e T TR SRR PN

Nty s nin,

P it L . T, - A
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Islamabad and others (2019 PLC

(C.S) 845), on the basis of law laid
down by the Apex Coirt  in

(2018 SCMR 903), while ‘dealing

with the case of Federal Levies

Force, which was - established
through Federal Levies - Force'.

Regulation, 2012 having the same .
stucture of service :for- its
employeesfforce as - provided in

Regulation No. 1 of 2014 has held -

that employees of ‘the Federal

Levies Force whose terms and -
‘conditions of service are governed -

under Federal Levies Force
Regulation, 2012 are civil setvants

Keeping In view the abovo the "

Force established under Regulaﬁon

No. 1 of 2014 qualifies the.criteria ~
ofbeing civil servant in view ofits - .

composition, functions and dutles '
as per law lald down by the Apex

‘ Counlntheeasesofmn_gt,' o

,_v..%ED

1
-+
.5
(et
: 5.
'

H

1

e T e
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s, RO-177 Ex-DSR ﬂg_& am' s .
Nazir (1998 SCMR 1081) a,.@' o

! Wﬂ 2l ‘ ] ' N " 4 ::
others (2018 SCMR 903), thus, the
preliminary objection raised by the -

deamed  counsels  for the

respondents Is - sustained and
accordingly, the present petitions in. ’

view of clear bar -contained in
Article 212 of the Constitution are

not maintainable. - The pmsont ._' o
petmonera may - sgluta their
grievances before the Provmdal "

Services Tribunal. Howpm prior 1o
this judgment, the status of present
petitionars being @ civil servant was

not determined and in the similar’

cases, the Apex Court n Gul Realb

Kuan's case (2018 SCHR 903

has held that.

11. afoaowsﬂommodmw' '
down above that the protection of the
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by the FC not only on.the frontiers of -
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order in other parts of Pakistan. For
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services rendered by the FC- have

Adhctmxuswmrfwaﬂblrsoltm

Federation. Dimfon, the .ressons

given in the Muhammad Nazé' caso
.(supim) tully apply here as well and we
hold that the employess of FC are civil
servants. Insofar 8s tha qwslion of
competent remedy. in respeci - of
service disputes .of Fc men is "

. concemed, wohoidmalhamltor"-

relating to the terms and conditions of
service of the respondent-employses .
of the FC, an eppesl befors the:
[Federal Service Tribunal Is available to

them as the exclusive remedy. under. .~

the law. Accordingly, this remedy may

be avalled by them within the statutory .

period of imitation commencing from

Utadatoof&sbancoolco:ﬂﬁoﬁéopy~ .

of this judgment. All. these appeals
filed by the appellanl-Commmdanl.
FC are according aﬂowod In abovo
terms’,

When case of the ‘pe,titloné:rs.(PATA |

‘Force and ibid judgment;_'w,é 'c)'bsfervedthat o o

Federal Levies Foroe) was. examined In -
 jixtaposition with the Provincial Levies.

service of both the fofcés ;is‘ goverﬂed
- under the ruies §0 1tamed under the,

provtslom of "Provlncial Admlnlstemd

Séa;ined_ W‘lth CamScanner |



- 2012‘. Therefore, we believe Ihal lhe.~
“status of petitioners is that of civul servants o
foF all practical and material purposes. and .. . o

. @8 such, ‘the matter - of - ferms. and ‘

conditions of thelr service squarely falls N .

‘outside the ambit of writ judsdlchon of this
oourt given the expllcit bar eonhlned in

| Anlcle 212 of the Gonstituion. As’ eamer |
"dlswssed sendca rules of the petlﬁoners .
(PATA Federal Levros Fome) and :
-vainclal Levias Force. both wgre fmmed L
under the provisions of »'P':bvi‘nciél )
Administered Tribal Araas Levies Fome :

Regulation, 2012" and thmugh the :b:d

-judgment, the personnel of Provinc:al
_Levies Force were deolared as’ Civil
Servants after exhaustively dlscussing the : h
matter of Levies Foros ,pérfo‘r'_muig' thelr -
duties in PATA. Thereforé‘.'én. the same
pferﬁis.e. we have no hesitation '_tq,bold that : N |
the pétitloners are Civil Servahts as. their :
“.service fulfills the entire. criteria of Civ |

Servants so provided by the 'la\'-‘fv"{_l.'eamed

- counsel representing the p’etlﬂon@rs could
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Therefore the oontenﬁon 80 agileted at the =

baris misconceived andassuch ropeued
n view thereof the status of

. petitioners has been dedared as that of
Civil Servants and the malter in questlon ’
revolves around the terms and; cendlﬂensv :
of thelr servica which does fall outside the.
- jurisdiction of this court given the baring

. provision of Article 212 of .t'he"'COnstituﬁen‘ o

-and as such instant petiﬁons are dlsmiseed

" being not mamtalnable Hwever. the -

petitioners may epproach- the worthy

Service Tribunal for the redressal of their . |

~ grievance if so adv!sed Nbelt. earlier the . -
status of petitioners belng civul sewams '
was  not detemtined merefore. the -

petiﬂoners may avall the remedy of appeal

within the statutory period o limitation -

commencing from .the date of lssuanee of

the cerlfid copy of this judgment in terms
of the judgment of august dpex court ln Gul

Raqlb khan’s case 2018 SCMR 903.

| COC . Nos.38M2021 . in -
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S

~ . Scanned with CaqiScanner



ST K »b ’ : i .
LT e s,

dism'“edforhav}ngm,mcmus R .

Dt2ei12022. . -

; HON'BLE MRJUSTICES M ATTIQUE SHAH & -
i :

‘ -1\h »:‘waaﬂ G~3

) tl7 DEC 2022

pl JCNAH 5; 1:} W (" \np-f{ﬁ(um shiine

Qlto\a&.ﬁﬂvﬂ.‘.’.ﬂ-'r..- '-
ﬂ
"l-‘..#i E:L(-s:r::\.-_\%;"‘; '- 17 /L
' gL TR Coan T2
-In DI~ e o T ?/
\‘-.r,."._,,. l'q::.-.-lk.....u_

m-'xsi i‘svl“.- e : .
. -1-"[ l "UU"/ . -.w“--.-

\ﬂ,‘ '5', ‘:'}5}‘%‘}’ vear

>

..o‘o'-uon.-o.-o-oo"‘

wrr oo

S B PO
R L LS R e

-

T vt

Seanned with CamScanner




/,b u»)ﬂ r‘ b ;,{,»L(,)J o)dw -3

Uff;

fﬁ/ﬁ_jt N

i bﬁf (Sorel s d:/ézua,gjd I Uy ul/,m»,,-w
fL/JW}U)W}/UU(,,&/J”//"/"’/E_,;"V,JM/;)L_J r’L«*‘U' '

. L_ JKK&l;JKJJMm/unyufa.ruw 1/4(_/ z
P’ u._af?z_.:b.ai?/.fﬂ/’:-_/’&‘//%.atcfbj:.&LJJ-’-C/-{}{ .L;l"

-
~ .

. ,,bfyuLwlKA../},;‘}/JU:deMJ(:‘m_wljyyﬂdf,du[,,1‘5,

- I kG ag 3k SN AN S

;ﬁ:jﬂftc::...mLf/u:;r‘b»u)f/Jt’fog”zwf;f{b/u:
. : L-JMJJMUML!-" K}‘Mz:a.»wd:/‘ d/ Lfﬂ,vk'_.ab

= re24 J*é')“‘) ol 3 r;’/)i
o 231 o % 0l g ' ?4 &..J\
E ‘_-;Lff‘,_"{-‘ /JL_.J rlaf
Barer
D Adrn Khan

Advocate Supreme Court of Pakistan

u- JJLJ}K C%J'JnAVJJ!LQ)Jd/CLd’ﬁrﬁ.—ur"/ o

,-)L/ﬂfJ:fZ.fJ’bwUUﬂULo/:fcpj-?d{fku/”w?b/ﬂ |
L/—,»M‘z’...’r’ Lo l?/'),.?ff e .»quwu:' frd:"u)‘”'yb/ .

by 1
PR Gﬂﬂ:J»/:Lw/_éwaJ.gfé.l?na.w B B

._\N'
¥y

5
S
§




