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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR fCAMP COURT AT SWAT

If !

\^Ulp Ic/2022Service Appeal No.

AppellanSarwarShah

II"VERSE'S I
II

t

Government of Khyber Pakhtunkhwa and another
1 *

Respondehti
/ INI ►EX'

I

Arinexure Pag ;s No.DescriptionS. No.
Hi
liM1. Memo of Service Appeal with Certifica e
f

.72. Affidavit
3. Addresses of parties
4. Copy of Appoirttment Order A

Copy of relevant text of Service Rules notified in 
February 2013.

5. 1C /3B

6. Copy of amended Rules notified in Dc cember 2013 C
7. %Copy of amendments notified in July 020 D ■n
8. Copy of amended Rules notified in Mi irch 2021 E
9. Copy of representation F*

10. Copy of retirement order G
11. Copy of amended Levies Rules notifir d on 21-10-2021 H
12, Copy of memo of second representat on V
13. Copy of order dated 29-11 -2022

6o14. Wakalatnama

Appellant 
Sarwar Shah 
Identified by counsels

I )

I f

Dr. Adnan Khan Barrister-a -La* y, 
Advocate Supreme Court of Pa Jstan.

I
&

Umar Sadiq Advocate High Co jrt
III'Office; Adnan Law Associi tes, 

Opposite Shuhada Park College Gpl iny, 
Saidu Shaijif, S vat. 

Cell No. 0346-94 ^233
f
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Respectfully Sheweth:

That the appellant has been serving as regular member a 

Levies Force having a considerable length of service st his 

credit (Copy of Appointment Order is Annexure “A"), j

1)

2) That services of the appellant were initially regulated unde'
the Federal Levies Force Rules, 1962, which were non- 

statutory. '

3) That subsequently, the Governor Khyber Pakhtunkhwa, under
the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, th3 

Provincial Government framed Service Rules for the Levies 

Force in 2013 (Copy of relevant text of Service Rulds notified 

in February 2013 is Annexure "B”). .

That Schedule-Ill of the above mentioned Rules, jWhich 

provided for length of service towards retirement had certa n
I I

anomalies. Hence, the said Rules were amended n 

December 2013 and the above stated anomalies we e 

removed to a larger extent (Copy of amended Rules no' fied n 

December 2013 are Annexure “C”).

4)

That the relevant Rules were further amended in Jul^j 2023. 
Regarding the length of service towards retirement. Rule 7 

. was amended to the effect that all Levies personnel sh£ I ret re 

from service on attaining the age of superannuation i. i Si)ty 

Years. Furthermore, Schedule-Ill which provided for lertE in 

length of service, was deleted by virtue of the aimendme nt 
(Copy of amendments notified in July 2020 are Annexure “D’).

5)

6) That the rules were further amended on 23-03-2021. Rule 7,
which provided for retirement on reaching superannuation v\ as

i
again omitted and Schedule-Ill was revived with certrin 

amendments. Consequently, the junior rank officials like he 

present appellant would retire after performing certain years of 
service or on reaching certain age. For instance H:iwaMar
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years of,would retire on reaching 31 years of service or 51 

age, Naik 29 years of service or 48 years of age, U/Naik 27 

of service or 45 years of age and Sepoy 25 years ofyear
service or 42 years of age. whichever is earlier Copy of

amended Rules notified in March 2021 are Annexure “E”

That the above mentioned Rules being extremely detrimental 
to him, the appellant filed representation before the concerned 

quarters for redressal of his grievances. The sam4 has no| 

been responded to as yet (Copy of representation is Annexure

7)

“F”).

That the appellant alongwith other similarly placed jDersoonel 
of the Levies Force got retired frorh service onj reaching 

certain age/completion of certain length of service as 

prescribed by the above mentioned Rules (Copy of retiturneht 

order is attached as Annexure “G”).
I I

That the appellant along with other similarly placed persons 

invoked the Constitutionar Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various consti utional 
Petitions, challenging vires of the above mentioned rules. '

8)

9)

10) That during the pendency of the said petitions, the Prciyincial 
Government made further amendments in the Federal Levies 

Rules on 21-10-2021, whereby retirement age in res tect of 
lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules notified on 21-1 

are Annexure “H”).

0-2021

11)^ That the appellant filed another representation against the 

above mentioned further amendments in the relevani rules, 
which was never responded to. (Copy of memo of second 

representation is Annexure‘T).

12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitior s (W.P 

NO.469-M/2021, W.P No.470-M/2021, W.P No,337-M/2021,
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W.P NO.338-M/2021, W.P NO.333-M/2021 and W.P No.335- 

M/2021) before the Hon’ble Peshawar High Court. However, 

because of jurisdictional issues, the matter was referrec to a 

larger Bench.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force iled a 

constitutional petition (WP No. 1281-M/2022) befon; the 

Hon’ble Peshawar High Court Mingora Bench to the exi ant of 
their re-instatement in light of the Provincial Assembly’ > Act. 
The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules wer4 not 

challenged in the said petition, which are being impiigned 

through the instant appeal.

14) That a larger Bench of the Hon'ble Peshawar High Court 
heard the connected petitions on 29-11-2022. Consequently, 
the Hon’ble High Court decided that personnel of the] levies 

force are civil servants and their employment matters| vyould 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

11-2022 is Annexure “J"),

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon'ble, Tribunal, inter alia, on thp fo lowing 

grounds:

GROUNDS:

A) That the impugned act of arnending the relevant Service Rules 

to the detriment of the appellant and subsequent retire inent is 

illegal and un-Constitutional. Hence, the same acts a 5 liable
I

to be declared as such.

That it is a settled law that service rules cannot be ameided to 

the detriment of public sector employees. Even, if they are so
B)



5

amended, the same having prospective effect cannot: be 

applied against the existing employees

heThat after the 25’^ Constitutional amendment: 
Constitutional regime demanded streamlining of the erstwhile 

Tribal Areas with the rest of the Province. So much so, Levies 

personnel serving in erstwhile FATA and Khasadar Force 

accommodated to a larger extent where the Provincial 

Assembly passed an Act aimed at streamlining the service 

structure of Ex. FATA Levies Force. The Act not only provides 

uniform retirernent age i.e 60 years for the whole -orce but 
rather enjoins upon the Provincial Government to take steps 

towards absorption of the said Levies and Khasadars in 

regular police. Regrettably, the appellant have beenltreated in 

violation of the Constitutional spirit particularly after tf 5 251'’ 

Constitutional amendment and subsequent orders. i

newC)

were

That further grounds, with leave of this Hon’ble Tr aunal, 
would be raised at the time of oral submissions. i

D)

It is, therefore, humbly prayed that on acceptance of 

^appeal,

his

(i) The impugned Notifications No. SO{Pollce- 

lt)HD/MKD/Levies/Misc./2020 & No. SO (Police- 

il)HD/1-3/Federal Levies 2021 dated 21-10-2021 

and subsequent retirement order issued b/ 
respondent No. 2 be declared as illegal, the samis 

may be set aside. Consequently, the appellarjt 
may be held entitled to complete his service ill 
attaining 60 years of age in light with Notificaton

1 I
dated 14-07-2020. '

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of ;he 

appellant and the appellant be allowed^ 

complete his service till attaining 60 years of ag 2
0
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ii) Any other remedy though may not specifically 

prayed for; but which circumstances of the cas j 
would demand in the interests of justice, may alsO; 

be granted. -
Appellant .
Sarwar Sliah 
Identified by counsels

f

I\

i

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court

CERTIFICATE:
Certified that no such like appeal has earlier been filec 

this Hon’ble Tribunal on the subject matter.

before

I

iIT
Appellant

I

Sarwar Shah
I

/

I

I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR fCAMP COURT AT SW^i)

of 2022Service Appeal No.

AppellantS^rwar Shah

VERSUS

Government of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT

1, Sarwar Shah (Appellant), do hereby solemnly affirm and 

declare that the contents of the above titled Appeal: ure true 

and correct to the best of my knowledge and belief.
I I '

Furthermore, no such like appeal has earlier beisn filed 

before this Hon’able Tribunal or elsewhere on tliis subject 
matter

DEPONENT

Sarwar Shah-if-
'^■TI§s'“ed

(
i

t
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAIli)

of 2022Service Appeal No.__i

AppellantSarwarShah

^E'R^SijS

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Sarwar Shah S/o Said Saifoor Shah R/o Mehardy 

Dargai, District Malakand [LVNaik No.4413] 
(NIC#17301-2873256-3) (Celt#

fehsil

RESPONDENTS:

Tribal1) Government of Khyber through Secretary Home & 

Affairs Department, Civil Secretariat at Peshawar.
District2) Commandant Malakand Levies/Deputy Commissioner 

Malakand at Batkhela.
z:::>

Appellant

Sarwar Shah 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Cc urt



I

jauireogureQ qjiM pauuBog

I

]/h

' '^V
/

• VW/;|.3« <t<05SM?tt 9 iwiiMoiui xOi puKifiV^U
puw^lTJM *UorBW Jtspwpis 9if^ pap^rtXO:^ /t<*00

(»>«? tji) i-ev/iUf^r "•'■'AI

■^^■'Y'rer -^If^ ptf6WBH?i4

/
/

I

. re^ip** SW I’HX ’>^n
UOS beH-l^-wi^tf

sBjA^l 9U’e>f®\’0W

pue^«i«W iP^^MsW

JO vtos ifeqs diBMaeS *

«*■ pfS55/N parsed sioifi t>9H (npW 

30 aoiPr<^ u( 'aouPrtOiie i^nSn * I'Ot^-SdB w-.' 

u!' om^rMia) pa-|u.j«dd6 ^q^.i3M f l 

>0 Vxapt5aJ

♦

3 a V «

, K '“y



K“ > '
i .

,^-.v5 a

A ’>-y-
4

‘•i
>r- «i

. n-\
;

n
•t TC traSEB F^HTTTlSrKHWA 4a

----- : ~ • Pubnshqd Authority • 1
FbUKUAKOim:^

QOVERNM^OFKHimHPAKH^W^ ■
• * HQlte&'n^WF’MRSOEPAKIMafr

■ ■

-potmitw ^
.an.^mn£Sf^FfVmLlfffEimi^^ '

I '•* .
i:

f*.*
i''

’■■

Vii
1« • '» ini ■••;

.7 .•• % •? ,;

•M , 5?:.
i>•. > .--^-1

■ .• *. 1 t:•-.« /J V
If

►
9 t i. '«W

If
i :

{

t

^
•• .W5Si<

I I
I , '••11

I.' ■ ■
15;

W'^
•I'r (2) ‘hi«y8h8HcQroelntDfen»atonc8.

\ ■fyefSMcontwl othenftw letiBlw, trie foUowb^J^MF

'1 i
s'i-^. ■Apptilnan«Airthoitt?*ine0nsth^apRP>n«n8auft^

Commendaiit ot ijw Forw,' whVBha"• (0)
1 I 1 •-Conmiandanf means - . . - .

.. oommtoslonerlnthdrratpectlvaJilltedW^ ,; (b)

•> =sstc:s5E«&S^
,lnBATA..».'

• I
1• r-

t

\
.•la-
: I

■• 7-. -'II

\ «
4 / s■J5

T.lSti^^«s»bn5hmentrtrattt^ ■i i•n
t

. t

y }

r

(.J .
PnwlndBlHoma &T«bal MTalnlD^

appointment mada other tha^ tij promod 

di) ■•^fldule•'Bi^a»ScteduteaP^^

mz:\t
9 '•./ . (jd ■' ■ “Home DepartraenT. means

ehG'\^^ ^sbraKmenr means
j); . , trans^.’

i

.. .
.*•

■•!

;•. *,
,• " ; *

* •i
I

■ a 1

I (

t

I



1

*

A j
t

•?

■•'• .;;i

»

i • •-' :: *■•.<SCN®^. i1..-'
• i*«w#2Si !< .•

;•:•• • • n

■■-,■■...*.> J » . C
•i «

S355K^"”
,•

i*
I*

• •fc
’■ru-''- r1, /,

;rtS3^’^
•'<. :• •• ‘iL <•v.'t •.■•\

s
• i . I I

S-i6) 5w3n!^«*.
5*

1.r
f.

;

\

K
I

}

I

; :

t :

i#

I
I;t V

j

{,

i

t

I



VA IV
rTnvF.RNMENT OF la^YBER PAKHTUNKHWA 

UOMP ;&TljTRAL AFFAIRS DEPARTmm
- NOTT^ICATION

Peshawar the 4* February 2013

fiFRVirR RTn.RR FOR FF.DERAL LEVIES FORCE IN PAT A

of the power conferred by Section 9 of the FATA Levies^ Force 

Regulalion 2012, the Provincially .Govemmmt of Khyber Pakhhmkhwa. is pleased to
In exercise

make the following rules, namely:-
titie and commencement:- (1) These piles may be called Provincially

1. Short
Administrated Tribal Areas (PATA) Federal Levies Force Service (Amended) Rules.

2013,
(2) They shall come into force at once.

De^Ulon:- (1) In these Rales, unless the context otherwise require, 
expression shall have the meaning hereby respectively assigned to them, rwmely:-

the following
2.

“Appointing Authority” means die appointing authority specifijd in njle*4, 

“Commandant” means

i : (a):i «
Commandant of the Forces, who |shall be the 

Deputy Commissioner in their respective jurisdiction;
(c) “Deputy Commandant (Operation)” means as Assistant Corimissioner or

any officer of the District designated as such by the provincid government
who shall be Deputy Commandant (Operation) of the Forw; in PATA, to

and perform suchexercise in his respective jurisdiction such power 
functions as may be prescribed; and who shall'be resiqnsible to the

Commandant for operational matters of the Force in P AT/^

Deputy Commandant (Adminisuation)” means Deputy Commandant 
(Administration) of the Force, who shall be an officep of the!provincial 
government or any officer of the District designated as such by the 

provincial goyemment to exercise in his respective j irisdiction such 

powers and perform such functions as may be prescribed i md who shall be 

responsible to the Commandant in adnunistration and establishment 

matters of the Force .in PATA.

(d) .

(e) “Government” means the Government of Khyber Pakhtunkhwa;

(f) “Home Department” means Provincial Home & ''ribunai Affairs 

Department;

(g) “Initial recruitmtsnt” means ^pointment made other than by promotion or 

by transfer,

(h) “Schedule” m^ns the Schedule appended to these rules’
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SCHEPULE-ni 
See Rule 17 _______

Length of semoe/Age

38 years service or 03 years service as Subedar Nfejor or 60 
years age whichever is earlier |

35 yMre seiVice or 03 years Service as Subeda ')r 57 years 
age whichewr is earlier

32 years service or 03 years service as Niab Subedar or M 
years age whichever is earlier
29 years service or 03 years service as Havalirior 51 years
age whichever is earlier

26 years service or 03 years service as Naik or 48 years age 
whichev^ is earlier

p years service or 03 years service as L/Naik or 45 years age 
whichever is earlier 1

20 years service or 42 years ^ whichever is earlier

Post/RflnkS.#:
Subedar Major (BS-16)1

Subedar (BS^13)2

Naib Subedar (BS-l 1)3

Havaldar (BS-8)4
* »

Naik (BS-7)5
I

6 IVNaik (BS-6)

Sepoy (BS-57

t

i

4:-
j

/

i 7

r

;
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; G<^«fnmertofKyberPakhhjnWwa.
Home & Tribal Affaire Departmert
bated Pestfawar the 12* December. 2013

I
(

• a

• ^QT)nCAtlQ>i .

Rul©-4(2) Scheduto,-^ . SCHEDUkid
Rflifl Rule

iinHofmed Force----
S.No I PO»u«artk

Quota
100%

1Q) .
^ Subedar (BS-13)

1. .
One year sewiw 100^
asNalb:Sijbedar^__. 
•One year service iW'n* 
n«Hawaldar _
One-year service 
■as Halk ■ 

2.

7 Naib SuDeoar•3. j
100%

r Hawaldar.(BS-8)4.
100%One year service

as Lancd NalK 
One year service
as Sepov ^—

5. Naik(B5>-/)^
I100%

Lan9e Nalk (BB-8)
*****

7^ Sepoy tei^S) .. ~
eTf-"HeadAmiprerTBS^.

•4* ' J * •

Middle pass/Matrlc
MiddleTass/Matric

6. 7 100%;
100% .One year service 

as Assistant' 
Armorer

!

Middle pass/malriw100%• 2.

- shall be granted. ,7 SCHEDULE-III
Pi..,-^7 jRetireinentl----
enoth ot senriee/aje —

9. . t

I

t

f-
I for retirement

i^f^ervlce'or- ^ yaare ot^
60 years of age whlcheve_

. <■ Wichever rs ea.lref

Subedar.tBS-13)
Maih supedar (BtyilV
Hawaldar i»o-^

“NalktBS-?)^'
Lance Nalk (BS-^

is earlier
35 years: ot serv..^ .artier |

" 70 of service 0 V .....hlrhi^ar is earil^

2.
3.
:4.

•• 1- 78 years’
1 25 years' of service or:;6.
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BETTER COPY

HOME DEPARTMENT 
NOTTFTCATION 

Dated Peshawar the 14-07*2020

No. SO (Police-IDHD/1-3: In exercise of the power conferred by SecUon 9 of the 

Provincially Administered Tribal Areas Levies Force Regulation 2012, the Government 

of the Khyber Pakhtunkhwa is pleased to direct that in the Provincially Administered 

; Tribal Areas (PATA) Federal L^ies Force Service (Amended) Rules, 2013, the 

following fui^er amendments shall be made, namely;

Amendments

In the said rules:- i i

a) Fro nile 17. the following shall be substituted, namely: ^

“17. Retirement-^ All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt 
for retirement ^Eler completion of twenty-five (25) years reguliir service,

i

• -

and
b) Schedule-m shall be deleted.

SECRETARY TO ,
GOVT: OF BCHYBER PAKHTUNKHWA 

HOMEDEPARTM^f

/

f Copy forwarded to the:-

xxxxxx
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KinTiFlCATIQN

Peshawar, dated the. 22-3-2021
In exercise

• j;■\^.W* 5 •

"To be
■ .

.-' • /
(JT-r

of me powers
- „HniwiKDJLev!a2ffli!afcgS^-~ 2012, the Provincial 

PATA Federal 

shallfollowing iurther amendments

. - conferred by Sectlon-O of
Pakhlunkhwa is pleased to

Government of Khybef Ps
Levies Force service (Amended) Rules, 2013. me

'' be made, namely; ftmpnfdrnents

In me said, rules -
. 1. In Rule 4. sub-rule (i). the following shall be su 

•(I). Commandant shall be the

bstiluted. namely; 
appointing authority for ini iai

recruitment an

and Superinlendenls shall be
promotion to the posts of Subedar M^io^ 

Secretary, Home department.'.I ■ !
following shall be substituted namely;f

2. For Rule 17. the

ubslltuted. namely:

Schedule-Ill and no

». ,

3. For Schedule-Ill. the following shall be s

“Schedule-Ill
(see rule 17]
Qualillcallon forPromoii^

1

Length of service /
• nd •Name Of the Host I5. No.

Thirty Seven I Years or 
Three Years' Service as 
Subeder Major

of age wf>idie>JiY

basis of Seniority 
Ifcm amongst 

having
On the
cum-fitness^bedar Major (BS>-16) sV Suhecars ‘ 
'intermediate Qualification
the Years 

is earlier
TCrty Five Years \ 
servL or Five Yeras 

Subedar or
of ■ ege, ,

: 0y promotion, <m the basis 
of Seniority Cum Fitness in 

manner.Subedar(9S-13)2 service as
Sixty yean
whichever Is

following. the
Fifty Percent (50%

. amongst me 
Subedars

earlier

Naib ^
having Intermediate 
qualification; and

fll' Fifty Percent (50%). SJi amons.i N»ib 
Subedars having 
Secondary School
Certificate_______r-1 —fhfee Years'By promolioti. on the bas s _ j ^ igeven Years’ •)

o(.Senlority9umFIWess ln |e^;P :
fqltpwins manner. sixty Years ;

Nalb Subedar (BS-11)3.
the
namely:

-yi - //*»<t i-,/ / • ; ,
. ^1'

■:> .

•■Hi’-'
• t.n\ \
.:ji

■ M'i

4';;
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/?2^
qualification, and 

(ii) Fitly Percenl (50%) from 
amongst Hawaldars.

Length of Service/
Ape

Qualification for PromotionName pf^Ke Post / Rank

HavValdar (8S-06r

S. No.
Thirty One years service
or Tf^ee years service 
as Hawaldar or Fifty 
One yeai^ of age, 
whichever Is eariler.

A

Naik(dSJD7y Twenty Nine years
service or Three years 
service as Naik or Forly 
Sight years of age. 
whichever Is earlier.

5« ,

Twenty Seven years.
service or Three years 
saortee as li/Nalk or 
Forty Fh/e y^s of age, 
whichever Is earlier.

L/naik (83-06)6

<

Twerxty Five years
service or Forty Two 
years of age. v^lehpver 
is earlier.* I

Sepoy {BS-05)7

SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA, 

HOME a TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the:- I

I
1. Principal Secretary to the Governor, Khyber-Pakhtunkhwa,
2. Principal Secretary to the Chief Minlsler, Khyber Pakhtunkhwa.
3. All Administrative Secretaries lo.Govemment of Khyber Pakhtunkhwa.

' 4. Registrar. Peshawar High Court, Peshawar.
5. All Commissioners, Khyber Pakhtunkhwa.
6. All Deputy Commissibners, Khyber Pakhtunkhwa.-
7. Provincial Police Officers, Khyter Pakhtunkhwa.
,6. All.Heads of Attached Department in Khyber Pakhtunkhwa.

• 9. PSO to the Chief Secretary. Khyber Pakhtunkhwa.
10. Accountant General. Khyber Pakhtunkhwa.
■fl. Direction Information, Khyber Pakhtunkhwa.
12. The Manger Government Printing S Stationery Department. Khyber Pakhtunkhwa. 

He Is requested to publish the above Notification In the Extra Ordiriary Gazette of 
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the samp to the K 
Oepartmeni

ome

e(Pollce-II). Section Offit

i
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The Chttf Minister ,

«• '
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■ \

> •

.• •

KP at Peshawar .

/•

ApnliratlQP foT Teview of the levies rules 2021. Subject:
I )

PpBhpptftillv fsir'A^aHam
I

1. That the applicants are the levies personals of Malakand Levies. 3

2.'That the M^akand Levies is established In die year 1895.
5

h' 3. /Diat the Malakand levy .personals are performing their regular duty as 

. police since 1973.
»

4. Hiat to the.year 1962, Levies rules.were promulgated., to which the 

■ Retirement age nf differmt ranks were detenflined, and the of retlrment 

of Subidaf Major,. Subidar, Nafc SuWdar were determined as 30 years of
, r

service or SO years, of age, for Lans Nalk to Hawaldar 25 years of service 

or 50 ye^s of age; and for constable. 18 years of service and 50 years of 

age whichever comes first. fRuip*; auuPYPril^ K

$.... .1 . . ,

5. That afterpromv^atlan of the said rules, the mentioned rules were
- first .amended' to Febniary, 2013. to which the retirement age of different 

ranks, w^e determined and rescheduled, the retirement age of Subidar 

MsiJor were ch^ged to 38 years of service, or 3 years as Subidar Major or 

60 ye^rS'of age,, the retir^ent age Subidar were changed to 35 years of 

, SCTvice or 3 Ve^s as Subidar or 57 years of age, the retlr^ent age Naik
■ 1

f /
//

t'

/

1



r
I

i
A* r /*

■1 Subldar di^ed to .32 years of service or 3 years is NalkSubldaf 

■ years of age,.- The retirement age of Hawaldar were changed to 29 years 

of service, 3 years as Hawaldth.ahd 51 years of at:e._That the service of 

Naflc were ch^ed to 25 years of sendee, 3 years as Hawaldar and .48

■ V. or. 54 .

;

t-

years of age^ The retoement age of Las Nalk were changed to 23 'j^ars of 

: •.. service, ^3 .yews as ^waidar, and 45 .yeaire of ^ The retirement age of 

Seopy/c6nstable w^ changed to 20 years of sc-vice, 42 years of age 

whichever comes first. fRTiiep aft^hi*H) Ji.

. V\
K

;•
s
-1

I

6.-That-in, December, 2013 the service tenure and retirement age was
rescheduled, for "Subldar Major 37 years of-service and 60 years of age.

;
Subidar 35 year of service or 60 years of age,for Nalb Subidar 33 years

, of service- .or. 60 years of age, for-Hawaldar 31 years of service or 60
/

, ■ years of age, fc«* Nalk Hawaldar 29 years of service or 60 years of age, for
Laa-Nalk Hawjddar 27 y^s of service or 60 ye^ of age and for the 

constahle'^aeopy 25 years of service or 60 yeaw of age which comes 

first.fRiiles armpqcedV^/^--

>

/
> t

t ■

7. In august, 2016 the service tenure was once agaia rescheduled in which 

for the post of Subidar Major 37 years of serv.ee, 3 years as Subjdar 

Major aifd 60 years of age-, For Subidar 35 years of service or 5 years as 

Subidar .or €0 years ,of age, for Kalb Subidar 33 years of service or 7 years 

as N^b Subidar or 60 years of age wMdx comes first. annOTrortv ** O

8. That-on 14/07/2020.die sdiCdule of the retirement and service tenure 

• was amended as deleted, the retirement age was fixed as 60 years, or 25

years of service tenure whichever comes firsLicQELaSOasfefidl

f.-«•
VI ✓

. t: ci
»' r

• i
I
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9. That on 22/03/2021 the levy rules were lastly ameaded, In which foi the ;< •

post of Subidai'.Major 37 years of service or 3 years as Subjdar Major or 

60 years pf age, for Subldar 35 year of sendee, 5 ycare as Subldar or 60 .

' .. of,age, 'for::I^aib’Sublxiar 33 years of service or 7 years as Nalb Subldar or 

60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar 

or 51 years of age, for N^ liaWaldar 29 years of service or 3 years as 

Naik Hawalc^r or' 48 years of age, for Las Nallc Hawaldar 27 years' of 

. service or 3 years as Las Hawaldar or 45 years of age, for constable/Seopy
^ ft ^25 years<of si®^ce or 42 years of age.f Rules atta<Aed>. r

}. , V
!

<
r

lO.Hiat in die abo^fe mentloued rules of 2021, the ranks of Hawaldar and 

■ Seo^yrare changed two steps dovna.fromscate 7'to 5.

; ll.That aga^t the different amentbndits some levy 

petitions before die Hon’anle Peshawar, bi^ court, 
(Copies nitiirhpd'). ^ ^

personals filed writ 

which were decided.

».
*s

12.That in the yeju: 2021 some of levy pasonals filed an application to your 

Honor, on that applicatlcm.' the summery of ten pages were prepared 

. which wa8 approved by the’ hon'able Chief Minister of KP .( copy 

attadhedl.''
• *,

IS.That the fln?l amendments of year 2021 are against the fundamental 

rif^ts of ^ the., applicant, because these amendments are based on 

discrlxnlilatlon in. which ihe service teniu-e and age of Tetlrement of, 
■ Hav^d^'to'cc^table were reduced, yiile the service tenure and age of 

redrement of other ranks were enhanced.

r-c
t

. f. 1

.t

/

I
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U-Tliose from the implemmtatlba of afiiehdments 

person^ of lo^er ranks oie going to be.rettred

s

. IS.T^t for me-iank of cc^table.die age of recrtdtznent is tnlnlmuiii 18

. years and the age of retlnment is 42 years, so it Is not possible that
. someone stove for 25 years. ;

.*I
j

It

. Idlhat levy p,to$onals are also serv^ die cocmtry as otiier forces axul be. 
dealt lUce other, forces/police, aiul their service stmcture be schedule 

once for dL .

i.
i.i, * -

V

!

* . * . ' ’ * * "^ * * * *•* * ■ * .

;■ i7.p^t iher amendments of 2021 -.are against the

fundamental rlsht of die applicmte are involved..

natural Justice and
/

P^n-riotiers; .

RegiNo:^4
I

. 1. HC S^W

....
HC;UmRehmanRegNo,4Z82

3. hiaflc Ha:waldai ; No. 43S6
/ •

»4. NalkHawddar.Suunsal Na4359
'■ A .

toralttai^
•i

;eg. Na 4S775. NaflcH

6, Las Haiyaldar Zafar Ah Badia No. 4415 ,

Dated 29.032021
\

i'

; . I
t I

■ S.-.
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OFFICE OF THE DC MALAKAND/ 
COMMANDANT MALAKAND LEVIES

_____ li-0
DATED MALAKAND THE 
Phono: 0932-452080 Fax: 0932^2105

/2021

OFFICE ORDER

in pursuance of Noliftcaiion No.SO(Police-ll)/HDyMKD/Levies/Misc/2020 
amended Ser\^e Rules 2021 Schedule 111 dated 22-03-2021. issued by Governmenl of 
Khyber Pakhlunkhwa Home 8. Tribal Affairs Oeparlmenl, Peshawar, the following Lance 
Naik of Walakand Levies, who have already completed the requisite service/lenura/age

I

as noted against each stands retired from service with effect from 22-03-2021 (AN) v/ith 
full pansionery benefits as per relevant pension rules:-.

S.No Reglmcntat No

• & Designation

Name Retirement Reason

1. 4402 UNaik Sardar All Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik

"2. 4403 tJNaik Muhammad Khan Completion of the requisite 03-Years
Service as UNaik

3. 4405 UNaik Maaz Ultah Completion of the both requisite .45-
Years of age and 03-Years Service as 
Lance Naik

4406 UNaik Ghulam Haidar4. Completion of the both r^uisite 45-
Years of age and 03-Years Service as 
Lance Naik

5. 4407 UNaik Rahman Zamin Completion of the both rei^uisile 45-.
Years of age and 03-Years Service as 
Lance Naik

\
0

KA 6. 4409 UNaik Jamil Ahmad Completion of the both requisite 45-
Years of age and 03-Years Service as 
Lance Naik

. 7. 4410 UNaik Mohd Perviz Completion of the requisite 03-Years 
Service as UNaik

I

4411 UNaik8. Shamsul Islarri Completion of tho requisite 03-Years 
Service as UNaik
Completion of the requisite 03-Years 
Service as UNaik

9, 4412UNaik Umar Salehz
^13 UNaik Completion of the both requisite 45- 

Years of age and 03-Years Service as 
Lance Naik

10. Saiwar Shah
I

I
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61. 4496 UNaik Asal Khan Completion of the requisite 45-Years of
.age

62. 4498 UNaik Umer Gut Completion of the requisite 45-Yeare of
age

63. 4499 UNaik Mohd Sadiq Completion of the requisite 45-Yeafs of
age

64. 4S03UNaik PazalAleem Completion of the requisite 45-Years of
age. ____________________
Completion of the requisite 45-Years of65. 4508 UNaik Nawab khan
age

66. 4510 UNaik Mohd Zahir Completion of the requisite 45-Years of
age

67. 4513 UNaik Dera Wadan Completion ,of the requisite 45'Years of 
age ' !

68. 4514 UNaik Fazal Wahab Completion iof the requisite 4S-Years of
age

DC MALAKAND/COMMANDANT 
MALAKANp LEVtES MALAKAND

NO.
Copy with fonwarded to ttie:- i

1. Commissioner, Malakand Division at Saidii Sharif, Swat for information, please.
2. - Section Officer (Police-!l), Home & TA's Department Khyber Pakhtunkhwa

Peshawar for information with reference to Notification referred above.
3. District Account Officer, Malakand.
4^;.«^ubedar Major Malakand Levies.

\ Official Concerned.
For information & necessary action.

I
r,
j

j

DC MALAKAfjl f/COMMANDANT 
MALAKAND L' vies MALAKAND ,

i W /

y
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government OF KHYBER PAKHTUNKHWA 
HOME AND TRIBAL API^AIRS DEPARTWE •IENT ; , ■•Is iI • ■> .i

f . V.Vr'
NOTIFICATION 

' FcsAoMw.tfiim/fkr
5Q(fOUCE.mHD/i.a/fpDEaAi igvtK In exercise of the

. .. ^fen^' by Seetion-9 of .|he PATA teviw Force. Re^ulollon. 2012. and in 

• CbntinuGHoft'-. pt. , this deportmeol ndtlficoiioin No.! SO(Polic©- 
l|)Hb/MKD/levtes/Misc/2(^ doled 22-03-2021. the Provincial Govemmenl 
of Khybor Paid\luhWjvya Is pleased lo direct that <n , the PATA Federal

1]

SNOi powers ■

!.

Levies.Fdrcs Sprylce (Amended) Rules; 2013, the followijig further amendments 
5hdBtwmode/namely:- t

SCHEDUlE.in
"Name.elltMPest/

• Konk'-''
S. ^ ' Ungth ot S«fvid* /
No. ii.

1
1 • sueeeQiMetDr|lS.|«) TWv Sawn rBon4Aiewlca « Wiw* Yeon* SwvIct oi SuOqOct M<Xg or any 

TacHo>oQe^»Wawwrhwclw._______
■ n«e Tem'ot ^irrtcs OI H*e Yvon' iqvtce ot Suoeooroi Sbty Yooo ol
OQ^v^fcnew healer.
rhfctr li»^ g* at l^7an Vea^ mniem W Holb SiiOeaof or it»>y
.teoi>aoBe..riate»eihealBt.______ [________________________
ItOir one •'•qn or MTvIea er Wy cne veer <a age vrhictiew h eoillaf.

it:

i SubMlOr(BS:U|
I

1 • . • Nbib-Sub^:(U:u|
!

a HowotOo'(U«9l
i!
'1

a ■ NoeiBses) Twert^iiitwtYereeol—'^albrlV«*wV0h008e»'Wciwvef haalet. c‘!
6; 1.twenty worn veot ot MTrtce or lotlr >«««nyean oge vrricneva b eartei.

T swriiwj • • twenty (he yeof»ol«Bvld»« tarty keyeo^ologewMchevetheartef.
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PESHAWAR HIGH COURT, PESHAWAR.

(JUDICIAL DEPARTMENT)
W.P.NO.367-M/2021 with 1.R,

CM Nos. 1053/2021 & 1183/2022.
JttDGUFNT

|i(
r\ :

\ \
1 ;

J 1 i;j Date of hearing 

Barrister DrAdnan for petitioners.
Mr.Saqlb Rara, AAG for the respondents.

29.11J2022.j

!
i-

;<

S M ATiiQUE Shah. J;. Through this 

single Judgment we shall also decide the 

conneded writ petitions bearing No8.337- 

Mk021. 406-M/2021. 503-M/2021. 6f4- 

M/2021, 518-M/2021, 4504A/2021. 601- 

M/2021. 681. M/2021, 632- M/2021. 919- 

M/2021. 966- M/2021. 980- M/2021. 1221- 

' ^ M/2021. 1222-M/2021. 1252-M/2021. 2210-

F72021. 2913-P/2021. 5092-P/2021, 5423- 

P/2021, and 5424-P/2021 as adjudication 

of a common question of law and fact is 

Involved In ail the petitions wdierein the 

petitioners have chatienged the vires of

t

I'.
'.t

i;

i

!■\
li

1:
i'

\
i
9

\
I t

i
i

:notification No. SO (Police-ll) HD/ 

MKb/Levie8/Mlsc/2020 dated 22.03.2021

yvhereby on the basis of impugned office

order bearing No.128/DC/CSL

i

dated
* c-rr
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i:20.04.2021, they have been retired from 

service with further prayer that they be 

reinstated into service from the date of their 

: refirement U. 20.04;2021 wtth aH back .

beneWs. In altemattve, they have prayed 

that the respondents be directed to treat

them at par with erstwhile Federal Levies of

Federally Adfhinistrated Tribal Area (FATA)

arid; absorb them In police arid; grant them

fun penskmary benefits.

Likewise in Vi.P.H09.333-M/2021.

334-/^021. 335-M/2021. 33B-M/2021.

345-M/2021. m6-M/20Z1, 103S-M/2021.

11874/1/2021, 12084/1/2021, 12074/1/2021.

34-M/2022, 2124A/Z02 and 993-P/2022 the

petitioners have made the fbltowlng prayer

"O/J accepfsnce- of tftf* *w#f 
pttitlonidtatmpugnadNoOfIcaOen

SO (Ftof/eeJ/J HD/ «K£WLoWoa/
ll/Usc/2020 Is against law and the 
fundamental rights guannissd by 

Constitulion of Islamic 

RepubBe of PaUstan, 1973, may 
be dedared Illegal void ab InMo 
and of no legal effects on die 
rights of the pedthnen."

i:
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Slmdarly, In COC Nos.3B-M/2021 In 

W.P.No^367-M/Z021 and COC Wo.43e- 

RC?022 /n lV.P./Vo.?3354»>2022 petWonere 

seek InWafion of contempt of court 

■pfoceedlngs against Bie respondents for 

violafing the order of this court dated 

21.04.2021 passed in lV.P,Ato.367-A4^2f.

3. Brief facts of the ca8e(s) are that the

petitlohers were appointed In the “Swat

Levies Force’as Sep<^ etc. and presently

terms and conditions of their services are 

regulated by ’Provinclally Administrated

Tribal Areas Levies Force Regulaton 2012“ 

whereimder besides PATA Lev/os Force

Rules, 2012, PATA Levies Force Service 

(Amerided) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals

witt» the retirement of personnel of the

force, wWdi was amended vWe notification 

dated 12.12.2013 In the manner that “All 

the personnef shfdl retire as per 

ScheduMtiandno extension In service

beyond retirenient shall be granM". On 

14.07.2020, vide Notification No.SO

I

/

;

i«

I
I
i

■ I |l1 I
I

i.i t;

iii;
iI
■i
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i
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■
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1..(Poilc^ir)HCWW. rule 17 was further

as 'M\
\

amanded by deleting Bdwdule*IV 

. trrr/formetf force shall ntln from sorv/ceI

on attaining Ota aga of saparannuaUon 

l.a. Sixty (60) years or thay may opt for
i I

[■i
■;I

. f

ratiramant after complaOon of twenty’ 

ragular serWce".

t

i:i
I:fiva (2S) years 

Thereaner once again through certain

i;;

i

modifications rule, 17 was amended by 

giving life to the deleted schedule-IH of the 

ruies2013asunder-

^ "ftatlramant: All levy parsonnal
shall retfre as per Schedtr/e-/// 
and no extension In service 

after rstfremenf shall be 

granfod.”
4. Being aggrieved from file Ibid 

amendment, the petitJonera have filed the 

Instant petitions:

6. ■ Pursuant to the directions of this 

court respondents have filed their parawlse 

comments, whereih Issuance of the desired 

writs has been opposed.

Learned counsel representing the 

pefitipners vehemenfiy argued that the

i ;;
I,
I

I / I
i

. i
i1

1

f

i

I

I

f
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impugned Noilflcatlon Is arbftrafy, perverse, 

Illegal, issued without lawful aulhority and

mala Me Intention Just to deprive the
petitioners of their vested rights accrued In

violative of their

1
I
I

K
5!

i.
t >

;
y

their favour hence 

fundamental rights guaranteed under the 

Constitution and thus not sustainable In the

r

I

1

eye of law. That though the; Impugned

Notification was issued under the regulation

after the 25* Constitutional

i

r
1

2012, However,
/ amendment, the said regulation does not 

therefore, the Impugned
1

'>hold field. >
1 iNotification is li^e to be ^.aside. 

7. Conversely, worthy

i

AA6{ ii
I i

representing the resf^ndents opposed the 

iguments so advanced by learned counsel

at the bar while

i a
I

representing the petitioners 

aguing Ihal rter me 25“ emendment the

Assembly passed
I

the
Provindal*

1

Act No.111 of 2019continuation of laws 

^ through which the la« appticaWe- to
I.

eretwNle PAW weiB allowed to continue 

including ‘Pmvlndal Adiivnlstemd- Tribal

Anas Levies FOfte Regulation,

■ ]

and;
I

t !

/ j !

■

1 ' ATTE^
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jii therefore^ th* Impugned Notlflcallon was 

Issued per law wMcti does not reqtrire eny 

Interference, by this court in Its writ 

juflsdlcdon under. Article 199 Qt the 

Constitution. Further, petitioners are Civil

Servants, and; matter In question re\^es

around the terms and condittons of ttrelr 

service which Is the exclusive domain of 

Service Tribunal as ?uch the 

Jurisdiction of. this court Is barred given the 

e)^lidt provision of Article 212 of the 

Constitutton.

;•I

1;

( k ;I
ri

II i
I
ir
\

I

i- :
i

1

the!

5. (
t

J

Heard. Record perused.

9. Before discussing merits of the. case 

we deem H appropriate to discuss the 

ba(*grour>d of the matter in hand to 

properly comprehend the Issue Involved 

therein. It Is vrorlh mentioning ttiat earlier

the services of the Levfes force were dealt

with under the Frontier Irregutar Corps 
" * . *

(FIC) rules. 1962 which was substituted by 

the ‘ProWncfaf Adlmfotetered Tribal Areas 

Levies Force Regulabon, 2012’ (regulation) 

and under the said regutation ‘PATA Levies

8. :
I

'i!
1

I-

i.

*;
!;

]

r:

5

(■

i

I: [
;

' z
i i

1
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Force (service) Rules, 20f2'were framed 

for Prov/nc/a/ Levies Fora. White separate

service rules were also ftamed thereunder

i .
j

i

. i
■for PATA FedemI Levtes Force perfomiirig 

^duties In 'PATA' known as 'PATA Federal 

Levies Force Sen^fee (Amended) Rules 

2013. Rule 17 of the Ibid rules deals with 

the redremwit of the Lewes personnel 

which was amerKted from time to time.

become

I

I
t.

1.
f
j

Hovirever, petWoners have

aggrieved from the Impugned NoWcatlon

\ri(le which me petitioners' retirement age 

altered whldt Is challenged by them

II

✓k •

;)
.

was
!

mrough Instant petitions.

10. The main contention of 

petKIbners is that after 25*^ amendment the 

regulation has tost Ite efficacy and Unctity 

and has become redundant, mefefore, me 

Impugned amendment imder me said 

regulation is illegai being void ab initio. It is 

^ worm fhentionlr^ that after the 25"' 

amendment in 2018, bom FATA & PATA 

were merged in the province of Khyber 

Pakhtunkhvira and . Federal LeWes Force

i.1

me
t

J

r

f!
1t

I

I',;•

I*
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;•
woffcing in FATA was merged into the 

regular police of the prince. . Albeit, in 

Malakand Division, Lsvha Arce is still 

radiated by. "PATA Federal Levies Force 

Service (Amend^ Rules 2013 In view of 

the Khyber PakhtunMtwa Act No 111 of 

2019 throt^h which die laws prevalent in 

erstwhile PATA at the time of 25”*

. amendment were allowed to continue 

including regulation 2012 whidi still holds 

the field and as such the same Is a valid 

Therefore, . impugned 

Notification was issued by the respondents 

lawful authority.

11. Moving toward the stahis of the 

petttiohers it Is worth mentlordng that earlier 

this court while deciding W.P No 528- 

M/201$ (llvamullah’s case) determined die 

status of j>er8onnel of the ^vfncW Levfes 

Force as that of cMI servants in the 

following terms:-

i

. . !■

i ■

1:
I

t

i
I
j
1 '

S
I ■

iii
li

k
H

) y

/
f:

InstrumentI

I
i

I

;

i

!
) .

I

1;

S'19. The Provincial. Levies Force 

C^rce") was granted statutory 
cover

5

through Khyber ; 
Pakhtunidtwa Fe^/ation Nq.1 of

1
i i

I
II

If I
i
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2014 P^ulattoh"}. Paragraph 
No.S of the RegulaOon m^sages 

for cortsffhjOon and establishment 
of the Force and its hmetlons. For 
ease reference paragraf^ Nos. 3 

and 4 of dte Re^laBon are 

reproduced as under­
's. Power to eonaOtute end 
imfntain by the Force end Its 
funethns.— (1) Goyemmeril may 
constitute and maintain a Force for 
performing the following functions. 
namejy:

. (a) ensuring security of toads in FATA;
s .

0>} ensuring security and rnannlr}g of 
plquBt;

(c) guanSng Go\mmmerB Institutions 
and fost^tions:

(d) ensuring saeurity of Jells and 
arrested crimkials;

(e) generally maintainfog law and order 
provkBng mobile escort fo VIPs;

(/} antFsmug^ing acMSes especially 
timber smuggBng;

(g) destruction of BBr^crop^
0} servhg resummons or procedures;
(0 raid and ambush; and
0 such other functions es Government 

may, .by nomcallon In Oie oflfcra/ 
Gazette, reqube the Force to 
pertbmi.
(2) In disrdwge of tteir bmctions,

. officers and staff of tfje Fome shall

■ i

:
;

tI

1

t

i4

!,1

1
}:

(
i .

/
I

r!
I

i

t
I
J

)

I

;;!

t

X i/
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? .!
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i).
i
I

be gtMed In eccordance vtith this 
Regular andthe rules.
(3) The head of the Force shall 
be Commandant In his respective 
Jurisdiction.
(4) SecrWao' to Govemrr^pt. 
Home and Tribal Affairs Department 
shall be rite competent au^rity of

the Force.
(5) The Force shaO consist of 
such ranks and number of ofBcers 
and members and shaH be 
.eonsdtuted In sudt maimer as may 
be prescribed by rules.
(6) The officers and mernbars of 
the Fmce shall reomve socft pay, 
pen^n, aBowances and other

. remuneraffohs and shaB enjoy such 
leaveandomerprivUa^sasmaybe 
prescribed by nihs.
(7) The omcers and members of
the Force Shan wea-such unlffum as
may be inscribed by rules or 

Iristnicttons.
(8) . Vie adndnfslnbon of the 

Force shaB vest hffie Comrnandant 
In. his Jurisdietton wto shall 
arhninister It In accordance with the

i

1

I
S

t

t

I

i:!
>•!)

J

j

i:
i
I
1
i *

/

U:

V»:
\ .
I

•I
i:

? b
i;

i ;;
) ;5

! !
'I

V

U

fi

r.

provisions of Oils Regulation, niles 

endkisbueffons. .
(9) The Commandant shall 
exercise his powers and perform his 
hinctkms under

?

}
I
r

f:
tli^ general 

supervision and dliMons of

V

1
I

% I

Government

1
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gad dutha ofPmms
otticoia and mandtdrs of Oio
Fofea.-~Anofncer or member of tho

4.:

ForoashBO’
(a) takoatfecfiva i^sutBafbrensuring 

seaidfy of assl^
sa^anSng against acta of

ufitewft///nterfsflwjco;
, fi) pravont unauthorized persons and 

vehicles from access to the territorial

fi

{

i forI

r
• 1

I
i

/ I
I

'■ JuristBcrion;
(c) iaiw effeetlve

preventing sabotage, ptacement of
car bombs, letter bombs, dangerous
article and carriage of aims and

i

measures for !,

J

ammunition into the restricted area; 
(d) use such arms and ammt//iffion and

equipment as may be authorized by
an officer

1

I
I

t Oie Commandant or 
authorizadbyMm:

(e) search and airest mout warrant 
any parson vriio he suspects of 
andangmfng or at^pUng to
endanger or having endangered the 
safety of an Installation and may use
such force as they be necessary in 

the discharge of his ^bresald duties;

. i
i /
;

I
t

t ■

y

1

^ ■end !
p) pethum such Other legal functions as 

toe competent autoorify may require 
him to petfomt’.

20. llie dose perusal of the 

Regulation would dearly show 

that the Force is receiving its 

salary from the Provindai

1 i
>1

. ;

/1
i!a ; '

^ .ATTE; D
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Eifchequer and performs the 
policing Mfvice In the eretwhile 

PATA.
ai. . Having said this, we would
now refer to the crudal issue as to 
whether the employees of the 
Force can be termed as a cMl 
servants and as such they cannot 
maintain a constitutional petition
before this Court tor enforcement
of toe terms iS condiSons of their 
service. ,

t

!
I

■;

r-
I

5) -

I

j
I
J. .| -

t

I

1 {
I !

connotation . ‘cWI PThe.22.
servant’ i® a"**
in respect to the Province of 
Khyber PakhtunMtwa. in the CM
Servants Act. 1973 (Met «73-).

I

!;
ii
r

L

i
I-r ■ For ease reference, we would 

refer to Seeflon 2 (b) of Act, 1973, 
. . which reads as under-

irS:,1

r! <1 *2. Definitions.—{1) In this act 
the context otherwise/1 unless

fequkes the following expressfons i!;
She/? have the meanings hereby 
respeelivefy assigned to Otem, that la

!
i:

tosay^
(a) .......... ^...... .

'(]>; •dvtiservanrmeansapet^whols 
a member of a gMI settee of the 
ProvbKe.orwhohoUsadvtipostin 
connection with the affairs of the 
PtxyvkKe, but does not Indude—

I

I
I

]

I

i

• r i'

. i\ I
V. ■<

I, ATTES ■i
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„ EXAMIhtffR 
Peshawar High Court
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I

i .

(5 a pe/soo who & on <teptitstft)n to t/i9 
ProWnco from tto Federotfon or ony ■

• otter Provfiwe or other autfiorfy7
(Hj a person who fe empfoyed o'*.

work charged basfs.

i
.] r

1 .

fi

Icontract, or on 
orwho is paid bw conttigenctes; or

Mto Is a «■
as defined tt tte

(j^ a person 
Vodtman’
Factote Fct >93< fAd XW of 

IVortonehts

■ f *
?•;
f;
jji :) 1

or the■ 1934).
• compensa«onM«23fA:»'^«‘^

i'
I t;
i

' ^1923)r ii
^ ■The perusal of flie defirrfton 

Would show that a member of a 

dvil service of the Province or 
who holds a civil post in 

■ . connection with the affairs of the 

Province Is dvfl servant All 
. Pakistan Services are explained 

]p Article 260 of fte Cohstituflon. 

which reads as under­

sea
’ ............................................................................. ................................................."

23.
i

i ■

:;■

:

/.1

!

:
i

••••••••»•••••««<•* ir

. ; rsendee Of PaWsfarT means any 
service,, post or office In conrtecffon 
wTtt tte e/ftfrs of tte Federafon or 
of e^ Province, and tndudea an AO- 
Pald^n Sendee, senrlqe /n tte 
Amied Forces and any otter servtee 
dederad to be a sendee of PaUstM 

by or tinder Act of /Me/Bs-e-Sftoora

5

>

i

>
f
i

/Ti
I

' ✓

j

, i
I
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'' (ParifemenOJ or (rf • ftw4rtcta/ 
AssemWy, Curt does not Mdu* 

servtoe Speaker, Deputy 
Deputy

■'as
Speeker,. Chakmen,
Oi^rman. Prim MWsfer. Federal 
Minister. Minister of State, Chief 

rptwindel Master.

V

!•
!:■

f;
Mtafstar,

: fAttomey^n9'»<f.
■QenefBffJ Parttamenf Seweiwy; or 
[Chal/man or member of a taw 
Cmnmissfen. Chatnnan or member 
of the Cooncfl of istamfc Ideology, 
Spocfai Assistant to the Prime 

AcMser to the Prime
Minister. Spedel Assistant to a Chief 
M/nbtaf. AcMser to e Chief AKnister; .

House or a

[Advocate-

:
t

MinbtBr,
r
I

member of a 
■ Pmrincfal Assembly:

or

Article 240 of the i.'Whereas
• Constitution envisages that-

^40. Subfect to the Owsttwlfoh. the
: oppolntnmrjls hand the oonOBoiis

of sentoe of perecns to the servfce 
ofPakisten shaltbe (felwtntoed-

/

fa) ...... ....................... ,
(b} In the ease of the servlms of

'''-a Province and posts In cotmeeBon
yddi Ihe aftyirs of a Provihoe, by or
^ Ad of the. Provincial 

AssemWy.
Siptensfton.- to fhfc Aiffcte, “Aff- 
Pakistan Stovtoe* means a setvfce 

to me FedetaBon and Ihe

i;

;;
!
■!

I
i
i
! ■oommon

• Pmvtoees, which was to exfetence 
Immedletety before the wnintenctog

ATTESSPED I
EXAMINER 

■^eshawar High Court

Scanned with CamScahner i-

!

/



...A
1 ■

15

t:-

V'day dr whfch may ba ematad by Act 
of [Mafa-a-^tocra (PaiSamenOr-

i4. TTie Phrase ■performing In 
•connection wHh the afWr* of

t

>. •Federation or for present matter 
elabo^ely.

V-

Province’ 
explained In the case 
Salahuddln 2 offWff VS-i

was I •

!
l;;•

DtstillaniPronderSuattr

and fp ptfiefS 
(PLD 1975 Suprama Court 244).
In the saw judgment, the Apex

f

i-Court has held:
. •Wow, what fa meant by the phrase 

•performing functions in connection 
With the aifofrs.of the fWwafibn ora 
provfoce'. /( fa dear that the
mfdrence is to governmental or State
fuhcBoos, Involving, in one ftom or 
anodter, an ehment of wercfee of 

■ pubfc power. The funcHons may be 
tta (radffforw/police foncftoris 
State. bivoMng the malntanance of 

nd order and other regulatory 
actMUas: or they may comprise 

fitfjctfans perta&jfog to economto 
sodal welfare.

/
t:

i'

/

law a.

development
educamt. pubBc umy servica and

Stato enterprises of another
mduatrlal or oommerdal nature. 
Onffiiartiy, these functions would be 
performed by persons or azotes 

directly appdrttod. controBed end
t&raoced try tfie^te, f.s.» toe

‘ >; ■

’ I

DATTE i
' ■ 1EXAiynWER _ 

Peshawaiut^h Court I I
!

I
j

.........
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'i:

1^'
Si:16 S'.
■■■

f. ■

/ I
f;V Ir5;
f'

' Federal Qevemrnent or a Proyindal 
QovwimwT.
2k. Admittedly, as evident frtim

4 of the Regulation, the present 
petitioners are performing policing

. $er>Hee in the erstwhile tribal area,
however, their terms and 

conditions are being regulating 

through Regulation N6.1 of 2014
and after the omission of Article
247 from the Constitution; through
•a provindal statute le. the Khyber
Continuation of Laws In the
Erstwhile Pro\rfnclally Admintotered
Tribal Areas Act 2018 (Khyber 
Pakhbjnkhwa Act No. Ill of 2019), 
the operation of Regulation No.i of 
2014 was continued. Thus, 
essential criteria for being a civil 
servant Is that the person holding 

. the post must perform Ws functions, 
in connection with tire: affairs of 
Federationfl^fovlrice and the te.rTns 

and conditions: of his service 
should be determined by of urtder
the Act of Pariiament/Provinci^ 

Assembly. The Apex Court in the 

case of Fedaratloh of Pakistan 

Oifouah Seeratarv. Ministry of

V

■

;

i
i-
i
:■

i
{

t

i/

!

/

i

Interior /Interior DMsIoni. 1
Islamabad and 2 others vs. RO-

I,

■

EDATT, sINEREX —
Peshawar High Court

!

'1.
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*;
I.

f77 gy.D5g Mhthammad Nnll

(1998 SCMR 1081), wtifla deallog 

vrilh Ihe case of an employee of 

Pakistan Rangers has observed

f. :
i"
I :
!•: :

.
that
•7.i..PeruaBl of these rules r^rfy 

■ shows mt they are ell en^reeing, 
end OienhrB, undw the emerK/ment
of seeSen lot the Patd^n Rangers

Oflrf/fiam*. these rules emuM preveil 
over Ifte Rules of 197X The f^kistan
Rangers OfdInarKe Was promulgeM
to eonsttute a hrw called Oto
Pafdstan Rangers hirdre protection of

and ma/ntenance of order in Oie 
border areas. Sfnee with regardhi the
s<aft/s of We momOers of tfte Ajfce ffte 

. F^f^n Rangers Otdinanee Is ^t. 
therefore. It can be safefy said that

amptoyees of Ore PaWsfan

f'

1. ,
{'

ii ■

i: .
t

t

ri

»>
I

tflO
• Rertgers wW be deemed to t» cMI 

servants as they are performing
dlrtfes/f» connecffon ^ oflbfts of tfjo

/

Federation and henoe under the 
Service TiOjuhals Act 1973. an
appeal by a member df the Pald^ari 
Rafters regardhg a matter relating 
to terms and corididans of.hisMnnce 
Is competent before the federal 
Service Tribunal...'.

i

I

i
I

I

I

i

i
26. Similarly. In ttie case of 
Commandant

Conaftifm/afv.

(Frontier !■

Khvbmr' !
I ■

Pakhtunkhwa. Peshawar and 1

ATTEST
EXAMfiMI/ R ■ ?Peshawar High Court

;; :
I;
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ofhwg vs. Gitl Rmlb Khan and
i'

othars f2018 SCMR 903). the 1:
r*

Hbn'ble Apex Court has elaborately 

examined service strutsture of the
Fronfier

!■ ■;
&
I).

employees of
Constabulary, which Is established

i:
I?

• I
under Frontier Constabulary Act 
(Act-Xltl) of 1915. Relevant 
paragraphs of the said Judgment 

. are reproduced as under­
's. Three

11
!

• :

f broad reste for
estaM^Ing the sfotus and chareaer
of a tMl servant emer^ i^tn the ;

ConsStuttonal mandate of the afoie- 
• going Artlctas. Rrslly. under ArVcIe

Ccn^tuthn,foe240(a) of 
appoMmenta to end the temw and 
•condiKws of tte person* ftJ
the ^rvice of PeAfetoi' are be 
detemaned by or under Act of 
PaiHamepL Seconr^. 6y vMoe of 

. Ardcte 260 of the ConftiMion. 
'service of Pakistan' means any 
servicei post or oflfce In connedton 
with the elfoirs of ttie FederaBon.

!,
!■

1:

/

-
!!Thirdly, under Artida 212(1) (a) of the 

Constitullon. the exclusive phsdldion 

to acSurhcate t^puies relying to the 
terms md amdWons of persona, who 

are in the service ofP^dsfon vests in 
an Ad/rifrifsrralfve r/fbunaf, na/neiy, 
the Federal Sarvfee Trfounal. These 
testa- ere rriendoned In Ore 
Muhammad Mub^etMuuStalnm case

1

I

t

f.
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;SO -

!i
lbid(atpp.SS6-6B9of!hrlaWmport).
The defkiitton of tts . tem> ‘cM

:
i

i:

se/vanf m the Aet adopts the
Consmtion^ ciiMa ^ven In Ardole

260 oo(»d fl&w* h> le^ta diet a
person who, inter aBa. holds a dvil
post •in cdmecSon wflft the e/fttrs of 
Ote Federation’ /ncfwflrtff any such
post ameoted wtth defanee, to be a 

. cMI servant The larger Bench has m

m respect taken the
the teqtdremenis under

I

! :fhco/porate 
■ Artkte 240 fal and 260 of the

•eiv3$etvanr'(atp-682of

)
t

!
of the term
thelawreporQ.

HBvhg nedoed the quabfying 
ervO servad under the

7./
■ crneriaofe

lew. It Is eppmpriate now to examine
the actual mabix of the present 

The FC was esaldlshed
fMFPConstabuWAiA (Act-

; (
oontm^fsy.
by^
XIII) of 191S (Vonstebulaty AcT). 
Section 3 of the Constabulaiy Act
erepdwerstheFederalGmremmentto

: tn^theFCasalbice’fdrthe
better protection and admMstreaon of

fnntiers of Pakistan

/

!•
the external
yMn the Ibmls of or adjoining North­
west Frontier or any part thereoT.

< S^n 3^ of the Constabulary Act
/ . atahoitaeaitreFraieralGrmmmentta

■ emydaytasFCQtasidehiemitaofra .
at^Oidnp ftre North-West Frontier
f^vtacelnoBferpttlaofPaldstBnhir

. ■

ii
r

.1

•s

?ATTEND I :
EXAmiNER 
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*>

^ Urttvr prt^teGwi «Kf 
B^T^Igln^ ef Ukm pmtii: SfObn f:

I5(1} of thoAeUbkl v»2s ffm Pedtne s
5:

GovwrwnwJf »*«i pemnr to . asEJpcW 

. ft# ComffWKtotf end odtv ppram
E .
i'
ti

hdutSng the Distrfcl CkjnstaPv^ 

. Officw*. or Assistant COffsMx^

tfiWrWr, Swflbn fl tteteswtoi »
W {»&*«

■

?■

<:Commandant 
Coristabukry OfHeor tha ponar to ‘

. af^jofnt BUboidln^ oKears h me 
pmaotibed by

Fadv^

i!( i,
manner

Apt 77i»under the
Govpmnwrf exendsad its peew 

. cotrferwd by Section 21 of the 
Constabutiuy Act to fwne the ftW^ 

Rules.
r
i

1956. Const^ulaiy 
CConstabulary Ruhs^. in enter to 

mi oon^bons of

. f (

provto^^.tofins
serviOBdftheollieersandmeninIhe

I
I

FC./ jb: It vOI be observed that the
matter of toma and. coa^ions of 

of ft# mspwKtenWtoPtoJWS 
of the FC. are h the erst ptece 

mgtMted by the Coestebulary Act 
and Blabotmd puiwertt thereto by 
the FC Rules. The pmA&ons made 
by the Con^abulary Rates are in 
htfthetmoe 0/end in exerthf the 
power confuted by Sia C^^sttdMtary 

Therefora. ft# toma end 
doni0ohs of saAikie of ft# 

enyihyees of die FC are pteiurired .

;

✓

Acr. 1
5

i

•-; .v1.
.1 ■
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In the Act ^ the Rules. The test laid
do^ In Artide 240(a) of the 

Constitution requlies that the 

appolnhnent to and die terns and 

•mnditkHis of senftoa of posts In 

oonnecGon with toe atTatos of toe 
Fedefadon and of a servlca of 
Paldstan shaO be <tei»n^ted “by or 
under an Act or Parilement The

;

i:'

;
expresston. "by or onctef^ Iri Artfcfe 
240(a) of toe Constoutton autoorfzes 
toe tomie and condRtons of se/vto^ of
a dvd awvanf to be provided botti by 
statute or by statutory, fufea The
pmvlslon made In the Constabulary 
Act and die Condabulary Rules.

. toerefore, sadsly the Article 240(a) 
test. The Jadgmmt In die Muhammad 

ease ibid

1'

I

i-
[■I

!:
I:
i-
i'

fflubaan-ua^Blam • 
wdorses this point of view:- 
•86..:. The terms and coniSdons of
service of those employees, however, 
are reqtnred to be spedded under 
Article 240 of the Consdtudon by dr
under Acf of toe P8rt7ament TTios. toe
condushn would be that only those 
persona, who are ki the service of 
Pakistan, as dlscussad hereinabove, 
end If their terms and condidons are 
pov^ed eAber by a sfatoto or 

statutory ndas, In terms of Ardde 240 
Of the Consdtudon, can seek remedy 
before the Service Tribunals..'’

!

/

i

V '

I

-rr27. SImllariy, this.. Cowt In the 

case of Gul Munir vs. Thm
c

ATTB^i^ 4 r-*
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t

Govafntnawt of Pakittah ttirouah
iSacntarvi Hf/n/sfcv of Sftrta* and !< '

Frontiw Regions fSARiONl

Islamabad and oOttn (2019 PLC 

(C.S) 645J, on the basis of law laid

ii
V
i:

I.

down by the Apex Court In
Frenffer

(
!■

Comiriariftefll/
KhvbarConstabulary

Pashawar*s case
(2018 SCMR 903). while dealing 

with the case of Federal Levies

jT777.i/TrS

Force, which was established 

through Federal Levies Force
Regulation, 2012 having the same

of senrice for Its

I( [

I structure 
omployees/force as proved In 

Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whw terms and 

conditions of service are govOTed 
under Federal Uvies Force 

Regulation, 2012 are dvll servants. 
I^frfng In view the above, the 
Force established under Reguiption 

No. 1 of 2014 qualifies the critetia 

of being dtril servant In view of its

f

!
i

/ .

i'.

■ composition, hjnctlorrs and duties 

as per law laid down by the Apex 
/ Court In the cases of Padarat/on of

!
I

Pakistan through Sacratarv.
• Ministry of Interior ' Ontarlor/
DMsIohl. lalmmahad and 2 otitars

ATTEr--
■»—•fcx A n
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i.
f-

r
SBtviws nt^nd by the FC have 
direet nexus with the effdbs of the
Federation^ There^, ■. reesons 
given In the Muhammad Nazir ease 
.(sufMt) fuOy apply here as well end we 
hold.ihat the employees of.FC ere dvil

servants, tnsofer as Oie question of 
. con^etent remedy in rasped of 

sendee disputes of FC men Is 
concerned, wo hold that in a matter 
relating to the terns and condtlons of 
service of the /B^xwKtenf-«Tiptoy®«s 
of the FC. an appesl before Ore
Irederal Service Tribunal Is available to

the exclusive remedy under

i
i ■

li);:

i:::
i.
I:
;■

I
> i

!Own B$
Ore law. AcecirrSn^. Oils terttedy may 
be avalfadl^O^wlOiln the statutory
period of limitation corntnencing OotTi

the date of Is^nce of certmed copy 
: ' of this jud^twnL M these appeals 

filed by. Ore appellanl-Commandant. 
FC ate eccordbtg allowed In above

i

;
temjs*..

When case of the peflBpnere (PATA 

Federal Levies Force) was examined In 

^ Juxtaposition with the P/oWncfa/ Levfes 

Force and judgment, we observed that 

service of both the forces is governed

i

under the rules so framed und^ the

proNdslons of 'Provincfal Administered 

Tribal. Areas Lavias Force Regulation,
;

!
iI i

i
i

ATTES^D
EXAM^ER 
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'2012i Therefore, we believe that the 

status of petitioners Is that of civil servants

ii

for all practical and material purposes, and 

as such, the matter of terms and; 

conditions of their service squarely falls 

outside the ambit of vntt judsdiction of this 

court given the explicit bar contained In
f.Article 212 of the Constitution. As earlier

discussed ser>dce rules of the petitioriers 

(PATA Peefe/af Levies Force) and 

Pfovifjclet Levies Force both were framed 

* under the provisiohs of /P/oWnc/a/

Administered Tribal Arees Levies Force 

Regulation, 2012' and through tile Ibid 

judgment, the personnel of Prov/nc/a/

declared as Civil

!
s

S

t
t1
t

:

!!
'Levies Force were 

Servants after exhaustively discussing the ,! i

[

matter , of Levies Pwce performing their 

/ duties In FATA. Therefore, on the same 

premise, we have ho hesitation to hold that 

the petitioners are Civil Servants as their 

service fulfills the entire criteria of Chdl

I

/ Servant so provided by tiie law. Learned 

counsel representing the petitioners coukt i-c 'f C-
8

ATTES-^
EXAINOU^ER

\
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26 h
;

;*

(
not distinguish the status of petitioners

' (PATA Fetiei^ Levies Fotoej vis a vis 

ProWnc/a/leaiy Forte in any manner. Both 

forces are performing ttiefr functions In the 

^me area for the same object and; 

purpose, and both are being maintained 

through the provincial exchequer. 

Therefore, the matters addng out of the 

terms and; conditions of service of the 

petitioners, are only amenable to the

jurisdiction of the Service Tribunal in terms 

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have chafler^ed the >4res of the 

impt^ned Notification and as su^ the 

same are not amenable to the Jurisdiction 

of tee Service Tribuitel is concerned, 

suffice it to state that it has long been 

^ settled that S^ce Tribunal has ample 

jurisdiction to deal with the Issue of vires of

the law and rules framed thereunder. 20f5 

SCMR 283 NATIONAL ASSEMBLY

:

I

?

I

;

5 i

!

i

SECRETARiAT through Seatrary V. 

MANZOOR AHMAD c-rc \
and others. J

'f
I .

\
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; .

r::
\

Therefore, the coritentlbn agitated at the 

bar 1$ misconceive and as such repelled.

In \rieyif thereof, the status of 

petitioners has been declared as that of 

Civil Servants and the matter in question 

revolves around the terms and; conditions 

of their service which does tell outside the 

jurisdiction of this court giveri tee baring

provision of Articie 212 of tee Constitution 

and as such Instant petitions are dismissed; 

being not ; trialntelnable. However, the 

petitioners may approach tee wortey 

Service Tribunal for the redressal of thrfr 

grievance If so advised. Albdt, earlier the 

status of peSfioners being dyfl servants 

hot detained, therefore, the 

pefitlonws may avaP the remedy of appeal 

^ wdtein tee statutory period of limitation 

comrhendng from the date of Issuance of 

the certified copy of this Judgment In terms 

of the Judgment of august apex court in 6u/ 

. Ragfb frfra/i's case 2018 SCMR 903.

Nos.38‘M/2021

W.PM.367-M/2021 mO; COC No.436-
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■P/2022 in ^•P-No.1335-P/2022 are 

fci«ed for haring becooBlnthictuou,.
!■■ ■

[■■
r,.

1

I!'
f.-JUDQi

)■-

?•

I
i

!
rAnnounced.

: Dt.29/.11/2022.
JUDGE

;
!
J

KOTTBLE MRJUSHC8LALMKKKATTAK. 
HCffTBlf MRJUSnCB S M ATnOUB SHAH A

. <•««
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