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BEFORE THE KHYBER PAKHTUNKHWA SERVIGE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. Z 95 é of 2022

Ghulam Rabi S/o Amir Hatim R/o Thana, Tehsil |Batkh@ia,
.. District Malakand [L/Naik No.4485] |

....Appellant:

 VER§US

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretarlat at Peshawar.
2) Govemment of Khyber through Secretary Home & Trlbal Affairs
Department, Civil Secretarlat at Peshawar.
- 3) Commandant Malakand Lemes/Deputy Commlssmner District
Malakand at Batkhela
Respondents
, APPEAL UNDER SECTION 4 OF

' THE KHYBER PAKHTUNKHWA SERVICE
’ TRIBUNAL ACT, 1974.

PRAYER: .

On acceptance of this Appeal, Notifications No.
SO(Police-l)HD/MKDI/Levies/Misc./2020  dated
22-03-2021 & No. SO (Police-II)HDI1-SIFeq[eral .
Levies 2021 dated 21-10-2021 and subsequent
retirement orders issued by respondent No.2 ‘may
be declared as illegal and the same be set agide.
Consequently, the appéllant may be held entitled to
complete his service till attaining 60 years age in
light of Notification dated 14-07-2020.

Alternatively, the impugned notiﬁcations may be
declared to be ineffective upon the rights of the
appellant and he may be ailowed to compiete his
service till attaining 60 years of age.



LI X
Respectfully Sheweth: i

1)

3)

4)

5)

6)

That the appellant has been serving as regular member of
Levies Force hfaving a considerable length of service at his
credit (Copy of Appointment Order is Annexure “A”).

That services df the appellant were initially reguiated under
the Federal Levies Force Rules, 1962, which were non-
statutory.

That subsequeﬁtly, the Governor Khyber Pakhtunkhwa, under

‘the omitted Article 247(4) of the Constitution promulgated the

PATA Levies Force‘ Regulations, 2012. Consequently, the
Provincial Government framed Service Rules for the Levies
Force in 2013 (Copy of relevant text of Service Rules notified

£

~ in February 2013 is Annexure “B").

That Schedule-lll of the above mentioned Rules, which
provided for !eﬁgth of service towards retirement had certain
anomalies. Hénce, the said Rules were amended in
December 2013 and the above stated anomalies were
removed to a larger extent (Copy of amended Rules notified in
December 2013 are Annexure “C”).

~ That the releva:nt Rules were further amended in July 2020.

Regarding the ilength of service towards retirement, Rule 17

" was amended to the effect that all Levies personnel shall retire

from service orjx attaining'the age of superannuation i.e Sixty
Years. Furthermore, Schedule-Ill which provided for certain
length of service, was deleted by virtue of the amendment
(Copy of amenc;iments notified in July 2020 are Annexure “D").

That the rules \évere further amended on 23-03-2021. Rule 17,
which provided §for retirement on reaching superannuation was
again omitted : and Schedule-lll was revived with certain
amendments. Consequently, the junior rank officials like the
present appellant wouid retire after performing certain years of
service or on reaching certain age. For instance Hawaldar



7)

8)

9)

10)

.
would retire oniE reaching 31 years of service or 51 years of

age, Naik 29 years of service or 48 years of age, L/Naik 27
year of servicef or 45 years of age and Sepoy 25 years of

service or 42 years of age, whichever is earlier (Copy of

amended Rules notified in March 2021 are Annexure “E”).

That the above?mentioned Rules being extremely detrimental

to him, the appeilant filed representation before the concerned

quarters for redressal of his grievances. The same has not

been responded to as yet (Copy of representation is Annexure
“F“). ! ’

That the_-appell;ant alongwith other similarly placed personnel

of the Levies [Force got retired from service on reaching

«certain  age/completion of certain length of service as

-' prescribed by ttéue above mentioned Rules (Copy of retirement
~order is attachefd as Annexure “G”).

That the appelljani along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon'ble

Peshawar Hi_gl'j Court by way of filing various constitutional

F’etitions, chalieinging vires of the above mentioned rules.

That during thé pendency of the said petitions, the Provincial

Government. made further amendments in the Federal Levies
Rules on 21- 10 2021, whereby retirement age in respect of

lower ranked members of the Force was enhanced by a few

. years (Copy 'of .-amended Levies Rules notified on 21-10-2021

11)

12)

are Annexure “H").

That .the‘appeiﬂant filed another representation against the
above mentionied further amendments in the relevant rules,
which was ne\ffer' responded to. (Copy of memo of second
representation 1s Annexure “I").

That against. ihe above mentioned Rules framed by the
Provincial Government the appellant alongwith other similarly
placed persons filed various other constitutional petitions (W.P
No.469-M/2021_, W.P No0.470-M/2021, W.P No0.337-M/2021,
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14)

15).

. through the instant appeal.

-4‘|

W.P No0.338- M12021 W P No 333-M/2021 and W.P No0.335-
a Ml2021) before the Hon'ble Peshawar High Court However,

because of Jurlsdlctlonal |ssues the matter was referred to a

-~ larger Bench. | .

That in light of the above mentioned Act, the appellant along
with other similarly placed empl|0yees of the levies force filed a

~ -constitutional ﬁetition (WP No. 1281-M/2022) before the
" Hon'ble Peshawar High Court Mingora Bench to the extent of

their re-instatenjl'e'nt'in-light of the Provincial Assembly’s Act.

- The pefition was allowed by the Hom'ble High Court vide

judgrhent dated 23- 11'2022 whereby the respondents were
directed to re-lnstate the then petitioners. It is worth
mentioning that vires of the impugned rules were not

- challenged |n.the said petltlon, which are being impugned

‘That a larger EBench of the Hon‘ble Peshawar High Court

heard the - connected petitions on 29-11-2022. Consequently,

. the Hon’ble ngh Court demded that personnel of the levies
~ force are’ civil eervants and their employment matters would
be dealt with by this Hon'ble Tribunal (Copy of order dated 29-

11-2022 is Annexure “J"). |
: |

That being ag;grieved with'the impugned notifications and

- subsequent retirement order, the instant appeal is being filed
" before this Hen‘ble Tribunal,iinter alia, on the following
~ grounds: ' | |

GROUNDS:

A)

B)

- That the lmpugned act of amendlng the relevant Service Rules

to the detnment of the appeltant and subsequent retirement is

ilegal and un- (;onstltutlonal. Hence, the same acts are liable

to be declared %13 such. ,
' : |

T_hat it is'e settled law that service rules cannot be amended to
the detriment of public sector employees. Even, if they are so

-



I

‘amended, the same having prospective effect cannot be

applied against the existing employees

That after the? 25th Constitutional amendment, the new

Constitutional regime de_manded streamlining of the erstwhile
Tribal Areas wit:h the rest of the‘ Province. So much so, Levies
personnel serviing in erstwhile' FATA and Khasadar Force
were accommodated to a larger extent where the Provincial
Assembly passed an Act almed at streamlining the service
structure of Ex. FATA Levies Force The Act not only provides

_ uniform retlrement age i.e 60 years for the whole Force but

‘rather enjoins Ljpon the Provincial Goverhment to take steps

towards absorption of the said Levies and Khasadars in
regular police. lg?egrettably, the appellant have been treated in

violation of the%ConstitutionaI spirit particularly after the 25"

, Constitutional'afmendment and subsequent orders.

That further gfounds, with leave of this Hon'ble Tribunal,

would be raised at the time of oral submissions.

It ie, thereforie, humbly prayec!:l that on acceptance of this
appeal, E

(|) The |mpugned Notifi catlons No. SO{(Police-
lI)HDIMKDILeweslMlsc 12020 & No. SO {Police-
H)HD/M -3[Federal Lewes 2021 dated 21-10-2021

' _and‘ sdtjsequent retiren:tent order issued by
respondent No. 2 be declared as illegal, the same

.- may be set aside. Cons'equently the appellant

'may be held entitled to complete his™ service till
* attaining |60 years of age‘ in light with Notification
- dated 14:07-2020. |

’ |

Alternati\ffely the 'impugned notifications may be
declared to be meffectlve upon the rights of the
appellant and the appellant be allowed to

complete his _serwce tili att|a|nmg 60 years of age.



BEFORE THE I{-HYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.: ___of 2022
 GhUIRM RABI..... oo et Appellant

1
| i
i
. :

G'c}ve_rnment of; Khybef Pakhtunkhwa and another

ettt e e en Respondents

AFFIDAVIT

o I,,Ghuiam Rabf (Appellant), do hereby solemnly affirm and
~  declare that ih,é contents of the above titled Appeal are true
and correct to the best of!. my knowledge and belief.
Furthermore, no such like alpbeal has earlier been filed

e before this Hon'able _Tribunallfor elsewhere on this subject

matter |

Ny ‘ DEPONENT
| TR Ghulam Rabi
A : '{QSP‘-" 3 )

L R C o :
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BEFORE THE KHYBER PQI‘UNKHWA SERVICE
- TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.______ _ .ofi 2022

~ GhulamRabi:........cocooee ool Appellant

-

e rep—

Government of Khyber Pakhtunkhwa and another

veeen.......Respondents

ADDRESSES OF THE PARTIES
L |

APPELLANT: |
| - | |
Gﬁﬁlam_ Rabi Slo; Amir Hatim F{Io Thana, Tehsil Batkhela,
District Malakand [L/Naik No.4485]
(NIC# ) (Cell# )

' RESPONDENTS: . ’

- T |

1) Government of Khyber through Secretary Home & Tribal
Affairs Departmerjt, Civil SeCretar|iat at Peshawar.

2} Commandant Majlakand Levieslbeputy Commissioner District

Malakand ét Batkfwela. : ‘

" Appellant jZ/M
| . _
Ghulam Rabi
Id}entiﬁed by counsels
'Dr. Adnan Khan Barristér—at—LaW,
Advocate Supreme Court of Pakistan.

Nd
| . 4 .
~Umar Sadiq Advocate High Court
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‘.KEYBEB I’AKHT'U'NK l

Publlshed by Authority

1. Short ﬂﬂa and cqmmanoammt.- (1) These. rules may be called groviit al\?ﬁ%&gm;}w ,‘1
WPM@@MLLMMF% ’

1o @,

ln’ ex.arclsa -of the pmrs mnfmed bySacﬂon 9 of the PATA Levies Fo Wi 12
T'mvinc!a) Gwamrnent of K)lybar Pakhumkhwa is pleasad tn maka me_g‘otlowlng rulss, nanrelr- -

They shall come lntu ton:a at once.

PESHAWAR L FRIDAY,. 15TH FEBRUARY X

GOVERN‘MEMT OF KHYBB! PA!GﬂUNWA
HQME &'IRIBM. AFFAIRS DEPAKTM

* Peshawarthe 4t February 2013

>

“Regulz

oS i@q%cg.&mmdgﬁﬂuiaaﬁz&}aﬂ

'; 2. Daﬂn!ﬂtma.—(i) in these Rules, unless the contsxt gtherylse raqulre| a follc? '

Shall have ﬁw maanlng hereby respocﬂvely assigned t8 them. namely.-

o
@ - 'kppblntlrlg Authority means the appointlng aumodw specified In m\e-ll

m - 'Gommandnnt' maesns commundant of the Forcs, Wh shau be t]w«ﬁ
. commlssloneﬂn thelr raspacﬁve]uﬂsdlbﬁan, . . Lt

' :""%@rf” X

(¢} .. *Depuly Cummandant topamﬂon)' means an Assisten COmmlsslonar-&ﬁ "'

. officer of the District designated as such by the provincial mment who Al et
Deputy Sommandant (Operation) of the Force In PATA, 1o relse In his respe cite

Jurisdiction tuch powers and parform such functions as may be prasmib}ad,- it

TR (| 'Daputy cummandant lAdmlnlstmﬂon]' - mesns Deputy Co e

wia shail bc respcmslblo to ths cqmmandant for operational matters of ﬂua, ..
in PMA., ;

(dminlstration) of the Foroe, who shall be an officer of thd provinoial sOrTT

. or.any officer of the “District designated as such by the prpvinclal governa ei
_exen:ise in hla respective jurisdiction such powerd and perform: such funchax
may wggs bed and who.shall’ be responsible to |the Commd ©
admtn and asuhnshmontmattm of the Force In PATA. ¥

. 'Gmmmunt" means the Govemment of Kiiyber Pakhtunkh o}
RS ’Homn Depnmnent' means Pm\dndel Home & Tribat Aftal Dapartment; 3 ._q

".'lnltlal recruttment" means appolntment mado other thap by p
'transfar,

' ‘Schsdule' meanstha Schedula appellkllhﬁmmlﬁ:

o s ——

e 3 AN
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GOVERNMENT OF KHYBER PAKHTUNKHWA /1.
HOME &TRIBAL AFFAIRS DEPARTMENT ~

. NOTIFICATION
Peshawar the 4" February 2013

! o ) . .
' SERVICE RULES FOR FEDERAL LEVIES FORCE IN PATA .

In exercise of the power conferred by Section 9 of the PATA Levies Force

Regulation 2012, the Provinoially Government of .Khyber Pakhtunkhwa is pleased to

make the following rules, namely -

1. Short. title and commencement. (1) These ‘rules may be called Prov1nc1ally T
© Administratéd Tribal Areas (PATA) Federal Levies Force Serv1ce (Amended) Rules,

2013. _ i
(2) They shall corfne into force at once.
- 2. Definition:- (1) In the;ie Rules, unless the context otherwise require, the following

express:on shall have the meanmg hereby respectwely assigned to them, namel¥

(a)

O

(c)

@

(e)
®

®

“Appomtmg Authority” means the appointing authority specnﬂed in rule-4;

“Commandant“ means Commandant of the Force, who shall be the
Deputy Comrmssroner in their respective jurisdiction; -

“Deputy Commandant (Operation)” means as Assistant Comm1351oner or
any. ofﬁcer of the Dlstnct demgnated as such by the provincial government
who shall be Deputy Commandant (Operation) of the Force in PATA, to
Iexercrse in his respectwe ]unsdrctlon such power and perform such
functlons as may be prescribed; and who shalt~ be responslble to the
Cormnandant for operatlonal matters of the Force in PATA.

'“Deputy Commandant (Admmlstratlon)“ means Deputy Commandant

(Adm1mstratron) of the Force, who shall be an ofﬁeer -of the provmcnal

government or .any officer of the District designated as. such by the

_ provmcml govermnent to exercise in his respective jurisdiction such

powers 2 and perform such ﬁmcnons as may be prescribed and who shall be

" responsrble to. the Commandant in administration and establishment

_ matters ¢f the I"orce in PATA

}

' “Govemr‘.ent” means the Government of Khyber Pakhtunkhwa

“Home | Department“ means Provmcml Home & Tnbunal Affairs
Department _

- “Initial recrultment” means appomtment made other than by promotion or
by transfer

“Scheduile” means the Schedule appended to these rules’ -

i
H
i




SCHEDULE I

: ' - See Rule 17
S.# Post/Kank | " Length of servxce/Age
' !
1 .| Subedar Major-(BS-16) 38 years service or 03 years service as Subedar Major or 60 |
: ' L | years age wh:chever is earher
2 | Subedar (BS-13} 35 years service or 03 years Serwce as Subedar or 57 years
' | age wh:chever is earlier
3 | Naib Subedar (BS-11) 32 years semce or 03 years service ‘as Nlﬂ.b Subedar or 54
' ; years age whncbwer is earher
4 | Havaldar (BS-8) - | 29 years service or 03 years service as Havaldar or 51 years
‘ ' ; ‘age whichever is earlier
‘5 " { Naik (BS-7) 26 years service or 03 years service as Naik or 48 years age
cl ; whichever is earlier
6 - | L/Naik (BS-6) 23 years service or 03 years semce as L/Naik or 45 years age
o : wh:chever is earliér
: Sépoy (BS-5 , 20 yeam service or 42 years age whichever is earlier

7
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Govemment of Kyber Pakhtunkhwa,
: | Home & Tribal Affairs Department
i _ : Dated PesHawar the 412™ December, 2013

O [IFICATION

No. §0|Lavios]HD!FLWI1 +1/2043Vol. 4. The Competent authority has been pleased to order
further amendments in Schedule-l of Rule—4(2) and Schedule-lll of Rules-17 under Para of the
Regulation for PATA Levles Force, 2012 & Rule-24 of the Provincially Administered Area
(PATA) Federal Levies Force Senﬂca (Amended) Rules, 2013 as under:-

Rule-4{2} Schedule -
‘ 'SCHEDULE-
Sea Rule 4(2) -
Uniformed Force C .
rs No ‘ Post/Rank Etigibility for Bromo | Direct | Qualification
. promotion tion Quota
: ! ' Quota J
M. Subedar Major (BS- - | One year service 100%
- 16) as Subedar . \ . \ J
2. Subedar (BS ~13} One year service 100% \ \
- as Naib Subedar
3. | Naib Subedar (BS—11) One year service 100% \ \
' as Hawaldar :
4, Hawaldar (BS-8) - One year service 100% \ \
\ as Naik _
Nalk (BS-?) . One year service 100%
- | as Lance Naik .
F Lance Natk (BS-6) One year service 100% \ J
as Sepoy
{7 Sepoy (Bs-s) : ‘ | 100% | Middle Pass/Matric |
I8, | Head Armorer (BS-5) | One year gervice | 100% . Middle Pass/Matric
. as Asslstant . )
Armorer :
Assistant Arnorer \ f { ‘ 100% \ Middle_ Pass/Matric
(BS-1) :'

Rule-‘IT Ratirement (1) All uniform jevy personnel shall retire as per Schedule-!ll or opt for
“: retirement afier completton of 25 years of regular service and no extension beyond retirement
" ghall be granted .

SCHEDULE -l
'Rule -7 !Rotlroment)
{ S No | PostIRank Length of service/age for retirement ]

Subedar Major (BS-16) 37 years' of service or 60 years of age whichevel is earlier

m Subedar (BS-13) 35 years' of service or 60 years
. 3, | Naib Subedar (BS-1 1) 33 years' of service or 60 years of age whichever is sarlier

of age whichever is earller

4. Hawalidar (BS-8) \ 39 years' of service or 60 years of age whichever is earlier

5. | Naik (88-7).. . 29 years' of service of 60 years ars of age whichever is earller

Lance Naik- (88-8) 28 years' of service or 60 years of age whichevel is eaniier

[- Sepo BS-5) 55 years. of service of 60 years T age whichever is earier
Ll
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; BE’I‘I‘ER COPY

'HOME DEPARTMENT 2 17
. NOTIFICATION. ‘

Dated Peshawar the 14-07-2020 .
No SO (Police-IDHD/1-3:- In exercise of the power conferred’ by Section 9 of the

Provmmally Admxmstered r"ibd‘ Areas Levies Force Regulation 2012, the Govemnment

Tnbal Areas (PATA) Federal Levies Force Service (Amended) Rules, 2013, the

: followmg further amendments shall be rnade namely: .

: Amendments

In the sand rules -

Ia) Fro rule 17 the followmg shall be substituted, namely:

| of the Khyber Pakhtunkhwa lS pleased to direct that in the Provincially Administered

5‘”

.“17 Retlrement -— All Levies Personal shall retire from service on

: attammg therzl age of superannuation i.e sixty (60) years or they may opt
for retlrernent aﬁer completlon of twenty-five (25) years regular service,
Camd
b) Schedule-TIT shall be deloted. :

RN SECRETARY TO
f. ~ GOVT: OF KHYBER PAKHTUNKHWA
3 - © . HOME DEPARTMENT

_ Copy forwarded to the:- -

XKXXXXX
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"To be substituted notiflcation of even No & date.
- ' ' ; R
GOVERNMENT OF KHYBER PAKHTUNKHWA A e,
,  HOME AND TRIBAL AFFAIRS DEPARTMENT 2.0 G
. NOTIFlCAlI_Q_N_
: - _ jPeshawar,’ dated the 22-3-2021
No. sg(Ponca-1nHDrmvgon_eviesfmisc.fznzo:- \n exercise of| the Ppowers
- -conferred DY Section-9 of ':',the PATA Levies Force - Regulation, 2012! the Provincial '.
Government of Khyber, Pakhtunkhwa' is pleased to direct that'in the PATA Federal :
- Levies Force Service (Amended) Rules, 7013, the following (urther amendments shall
v pe made, namely:- ' - e
i Amendments
in the said cules -
. 1. In Rule 4, sub-rule (7). the following shall be substituted, namety:
, ‘ “(!}‘ Commandant shall be the appointing authority for initial
. rgcruitmen'l and promotion up 1o the rank of Subedar:
: , Provided thal the appointing authority fof pyrpose of
promqtidh;lo the posts of Subadar Major and Superintend'ents shall be
: Secrellary.f Home Cepartment.”. '
ot - 2. For Rule 17, the foliowing _sha'.l be substituted namely:
i .
17, Ratirement: All Levy personnel éhall relire as per 5chedule-ll and no
. extension’in service eftar relirement shall be granied”.
\ E o U
: 3. ‘Fo'r Scheq:!ule{!ll. the fo_nov_ving shall be substituted, namely.
- "Scﬁedu!e-l!l
o _ [see ruie 17]
["Name of the Post{ Rank Suaniication for Promotion - “Tength of Service { \
H ) . ) . - "qu ,
Subedar Maior{és-m) On the basis of Seniority- | Thirty Seven Years Of
. ~eum-filness  from, amongst | Three yvears' Service 3s
. the Subgcars ' having Subedac Malor. of Sixly
' (ntermediate Quatification Jears of age whichevey
, : ’ - ' is earlier :
Subedar (BS-13) By promotion, N ine basis Thity  Five Years |
- of Seniorily Cum Finess in | service of Five Yeras
. the foltowing manner, | service as Subedar or'\
SRR R namely: . Sixty —years of ° age
DA . : iy Fifty percent {50%) Wnichever is sarlies T
' from .amongst the || . :
naib Subedars .
naving intermediate . 3
qustification: and
" (fy Filty Percent (50%)
from amongsi Naib
Subedars having

Yy Sacondary school.] .

i : X Cerlificate t-

3. Naib Subedar {8S-11) . By promation, on the pasis'F Thirty Three- Years'\
' ' of Seniorily Cum Fitness in | Service of Seven Yesrs'

he  [ollowing  mannef. Service 35 Naib !
| Subadar or Sixly Yedrs

namelyz'




qualification, and -
(i) Fifty Percent (50%)
amongst Hawaldars.

{from

_ Qualification for Promotion

© 8. No. Name ;'.i_fgti'ie_Ppst { Rank

Length of Service /
Age

Hawhaldar (83—0;8)

Thirty One yesrs service
or Three years service
s Hawaldar or Fifty
Ene years of age,
hichever is earlier.

[ Nak (BS-07)

Twenty Nine years
srvice ar Three years |
ervice as Naik oy Forty .
ight years of age,

Whichever Is earlier,

‘Unaik (BS-06) . .

Twenty Seven years .

'} service or Thrae years

service as L/Nalk or

orty Five years of age,
hichever (3 earlier.

Sepoy (as-osj -

Ewenty Five years
eryice or Forty Twe
years of age, whishever
s eadier.” ¥

SECRETAR

GOVERNMENT OF KHYBE

Y TO
R PAKHTUNKHWA,

"HOME & TRIBAL AFFAIRS DEPARTMENT

Copy forwarded to the:-’

Principal Secretary lo the Governor, Khyber Pakhtunkhwa,
Principal Secretary to the Chief Minisler, Khyber Pakhtunkhwa.

o

Registrar, Peshawar High Court, Peshawar.

- All Commissioners, Khyber Pakhtunkhwa. .
All Deputy Commissibners, Khyber Pakhtunkhwa.
Pravincial Police Officers, Khyber Pakhtunkhwa. .
All.Heads of Aftached Department in Khyber Pakhiun
PSO to the Chief Secretary, Khyber Pakhtunkhwa.

. Accountant General, Khyber Pakhtunkhwa.

_Direction Information, Khyber Pakhtunkhwa.

. The Manger Government Printing & Stationery Department, Kh
He Is requested to publish the above Notification in the Extra G

. Khyber Pakhtunkhwa and
sOepartment :

khwa.

PEAND OB LN
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. Section Offi

All Administrative Secretaries lo Government of Khyber Pakhitu

4

U

nk-hwa. i

yber Pakhtunkhwa.
rdinary Gazelte of

supply 50 copies (Printed) of the same o the Home

(Police-}
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' ‘The Chief Minister .-~ = -. : S
. Kpat -Pes,heWar._.‘

. IR

.. Subject: Aptlicaton r.-rev'iw e levi 2021

. 1. -That the applicants are ﬁhe levies personals 6f Malakand Levies.
" . 2."That the‘ Malakaxfd Levie!s is es-tablishe'd ini the year 1895.

& 3 That the Malakand levy nersonals are performmg their regular duty as
' po}ice since 1973 |

‘4, 'I'hat- in ﬂie y'ear-1962- Levies rdles‘ were promulgated., in which the
 retirement.age ‘of different rariks were determmed and the of retrement
of Subidar Major Subldar Naib Subidar were determined as 30 )earsl of
service ;_Jr. 50 ye;;x_'s_ of ege, for I.ans Naik to Hawaldar 25 years of}service

or' 50 ?ea}fs- of age and%fef constable 18 feafs of service and 50 years of

H

age whichever comes I’iist. (Rules annexed)” K

. _ 5. That afterthe "pro;ﬁulgati'o.'xi of the said _hlles. the ‘ment'lloned rules were
= hrsf amended in Febi'-da::y, 2013. fo which the retirement age of different

- rank.s were determined and rescheduled the retirement age of|Subidar
Ma.]or were changed to 38 years of semce or 3 years as Subidar Major OF .

60 years. o_f_age,. the :eﬁrement age Sub1dar were changed to 35 |years of

' service or 3 years a3 Subitiar-or 57 years of age, the retirement age Njuk

R ERR .' , ’ Réj&gj@ﬁ?
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Subida.r ehanged to 32 years of service or 3 years as Nmk Subidaz

or. 54

years of age The retlrement age of Hawaldar were changed‘to 29 years
of servlce, 3 years as't awaldar and 51. Years of age. That the seryice of
.Naﬂc were changed to 26 years of service, 3 years as Hawaldar and 48
years of age 'I'he reﬁrement age of Las Nalk were changed to 23 years of
;- service, 3 irears as Hawaldar and 45 years of age. The retirement age of

Seopy/constahle were changed to- 20 years of service, 42 years |of age

whichever comes first Mm_c_heg)_ I5

- That- in..December,‘ZO'l':'! the service temure and retirement age was

_ rescheduled_. for Subida} Major 37 years of service and 60 years|of age.

- Subidar‘ 35 year of eer\iice hr 60 years of age,for Naib Subidar 33 years
: '.-of service or. ‘60 ?ears of age. for: Hawaldar 31 years of service or 60
- years of age, for Naik Hawaldar 29 years of service or 60 years of aﬁe, for
| Las Naik Hawalda.r 27 years of servlce or 80 years of age and| for the

) constahle/seopy 2§ years of service or 60 years of age which comes

first.Rules annexed), " ¢

. I augusf '20‘16 the eervice tenure was once again rescheduled m which
' for the post of Sub1dar Major 37 years of service, 3 years- as Subjde_z
'Major and 60 years of age, For Suhidar 35 years of semce or 5|years as

Subidar or 80 years of age. fhr Nmb Subidar 33 years of service or 7 yeafs

as Naib Subldar or 60 years of age whxch comes first. (l_l_gleg_gng.,z;eg)_, D

. 8. That-on‘1'4/07/'2020‘the seh.'edule”of the retirement and service tenure
. was amended as deleted the reurement age was fixed as 60 years, or 25

Vears of service tenure whichever coImes ﬁrst {copy attached) €




' .o .
L. ' ! l

! . ...L_.\_-,'

9 That on 22/03/2021 the levy rules were lastly amended, m which for the
lr or

post of Sublda.r Mauor 37 years of service or 3 years as Subjdar Mau
. 80 years of age, for Subidar 35-year of service, 5 years as Subidar or 60
. of. age, for. Naib Subidar 33 years of service or 7 years as Naib Subid or
| 60 years of age -for Hawalda:r 31 years ‘of serw.ce or 3 years as Hawaldar
' or 51 years of age, for Najk Hawaldar 29 years of servir:e or 3 years as
Naik- Hawaldar:ar 48 years of age for Las-Naik Hawaldar 27 years of
,'.' service or 3 yea.rs as Las Hawaldar or 45 years of age, for constable/‘ eopy :

25 years of service or 42 years of age. ( Rules attached).” F

* 10.That in the above mentoned rules of 2021, the ranks of Hawaldar and
o S?DPY _a:'e _'cl;snged _m_}o stfeps_down_fr'om scale 7’10 5. ,

11 .That against the deferent amendments some levy personals. ﬂled writ
‘ petltlons before the I-Ion anle Peshawar high court, which ws_re decided.

(S;gmgs_mshsﬂhq

12 'I'ha.t in the year 2021 ‘some of levy personals filed an application to your

Honor on that applicatmn the s*u.mmery of ten pages were prepared

which was approved by the hon able ChlEf Minister of XP ' copy :

MH

13 'I'hat‘- t‘de ﬁnaiamendxhents- of yeéz;';‘2021 are agaipst the fundamental
rlghts of the applicants, because these - amendments are based on
"discrlmixiation in which. the service tenu:e and age of retirement of

" Hawaldar to copstable wete reduced, while the service tenure and age of

_reﬂr.emem of other ranks were enhanced.

.. ‘ , o e
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= 15.That for the- fank of constahle the age of recruitment is minimu

o) 16 Tha.t le.vy personals are- also se.rvlng the country as other forces an

.-vll

R
Y
R

. S_\ 4 1
>~ - 14.Those from ‘the _implemeu_taﬂbn,of- amendments of 2021, 237 levy @

: ﬁersdn_als' of lower ranks er,e going to be retired.
m’ 18

years and the age of retirement is 42 years so it 1S not possible that

someorne w!]l serve for 25 years

t

and be
 dealt ];ke orher forces/pohce. and theu' service structure be schedule
' 6nee_ fqr a]l. o

17 That the amendments of "021 .are agaihsi the patural justice and

i‘undamental rlght of the apphcants are mvolved..‘

Dated.29-3-2021

CERTIE L ™
®E Trus "5;"'3.52-'"3'?’
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Page L ol's
- OFFICE OF THE DG MALAKAND/
COMMANDANT MALAKAND LEVIES
NO. L |

C.
DATED MALAKAND THE 49 §3 12621

Phene: 0932-452080 Fax: g -452105

OFFICE ORDER

In pursuance of Notification No.SO(PoIIce~II)ﬂ-iDiMKDILeviesJMisd.?OZO

amended Service Rules 2021 Schedule i dated 22-03-20
Khyber Pakhtunkhwa Home & Tribal Affairs Depariment,

Naik of Malakand Levies, who have already completed t

21, issued by Gevernment of
Peshawar, the following Lance _
he requisite service/tenure/age
as noted against each stands relired from service with effect from 22-03-2021 {AN) with
full pensionery benefits as per relevant pension rules:-. h

| S.No | Regimental No rﬁﬁ—_ Relirement Reason j
b ‘ & Designation ¢ - .
1L 1. { 4402 [JNaik " Sardar Al Completion of the both requisite 45- 1. °
P ‘Years of age and 03-Years Service as
‘ Lance Naik , '
4403 L/Naik Muharamad Khan Campletion of 1he requisite '03-Years
Service as L/Naik
4405 L/Naik Maaz Uliah Comgletion of the both requisite 45-
Yearsli of age and 03-Years Service as
. Lance Naik. , o
4406 L/Naik Ghulam Haidar Cumpl'»lelion of the bolih requisite’ 45-
: Years[ of age and 03-Years Service as
‘ Lance Naik S
4407 UNaik Rahman Zamin Completion of the both requisite 45-
Yéars of age and 03-Years Service as
- Lanca.l Naik : '
4408 yNaik Jamil Abmad c:j:,mpiie'uon of lhe both requisite 45|
Years of age and 03-Years Service as
Lance Naik
7. 14410 UNaik ‘Mohd Penviz Completion of the requisite 03-Vears
. Service as LNaik -
__B. 4411 LNaik Shamsu! Islam: Completion of the requisite 03-Years
; - .| Service as UNaik
7D, (4432 (/Naik Umar Saleh Compietion of the requisite 03-Years
— ' Service as LNaik
10.1 4413 UNaik Sarwar Shah Completion of the both requisite 45-
Years of age and 03-Years Service as
Lance Maik

| c— : ' ‘J
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‘ ,4457 UNalk Noar-Zalb .- Gompletlnn of the both requlaita 45-].
o S -~ | Years of age and 03-Yaam ServiFe
, ' L - .| Llanca Naik .

. H458UNaﬂ< o AmladAli.. . | Compietion of the requislte 03-']*{ears :

i -1 7 | Servica as LiNalk
-.‘44591.!!'43!1:. Y Zar All ~+. 1 Completion’ of the both mqt.ﬂsltb 45- |
C © | Years of age-and 03-Years Service as
Lance:Naik

Completion of the Both reqmsilia 45-
1 Years of age and 03-Years$arma as

K= 44s1uua|k“ [ At Zalb
‘1.+ I '

i ~° fLanceNak
47.|144 I UNaik ZahicShah. ., | Completion of the nequiaila 03- ‘e;rs
3 o " | Service ms-L/Naik . R
aa 14464 UNaik -] Qadar Khan - ‘Compietion of the both requisits 45
]. s o - - ) Years of age and 03-Years Sarv!ee as
R ' Al .. . ]lLance Nak :
~38.[ 4465 LNalk . | Abdwr Rehman - | Completion of the requisita 0: Years
N R L Service as L/Naik . .
50, 4485 LGl Mond Raziq . | Completion of tha both requi fie 45|’
SN X . YearsofagaandOS-YeamSe ce as
. Lance Nalk
iR MﬁBUNam T Amin Gl

| Completion of the requisite Yaars
N 1 .- | Service as LiNalk ,
i —*'5'27"‘"“44&9 uuask“"“"-‘F'azalanaﬁar [ Complgiion of the both requistm 35
N B , e : Yeauofagaahdas-‘{ears Sarvice as |,
v i) LedceNak :
A S5 TNal— | RosRidKhan | Comipletion, of ihe oot 03 Vears |
R T ~. | Servica'as LiNalk -
{2 LAk | labal tussain - | Completion of the both requisite 45-
(SR IR S : Years of age and 03-Years awiceas

... ‘|tancaNak -
Mohd lsmatl - - complaﬁnnoftheraqtﬁsite4 Yeamof -
.~ | age
.| Ghulam Rabbi - Complation of the: requisite 45-Ye.ars of
. | Farid Khan _'Complﬁunafhsraquls&edﬁ-\'earsof

.. lage
‘Khalid Usman comple!iun loa requisite ilsifears of

Bashir Ahmad Complétlon ofThE.reqtﬁsiw ¥5-Years of

Mnhd Nabhi " CDmplaﬁon of fhe:raquislta ﬂs-iYea.rs of |

age

’ :...:
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61.} 4486 LiNaik Asal Khap Completion of the requisit'e 45—‘?ear‘3-of
. age | ' '
y 62.1 4498 LiNaik Umer Gui Completion of the requisite 45-Years of
- 1 age -

63.| 4499 LiNaik Mohd Sadiq Completion of the requisile 45-Years of

3 . age
64, 4503! L/Naik Fazal Aleem Campletion of the requisile 45-Years of

| ' age
65. d‘.SOB L/Naik Nawab khan Campletion of the requisite 45-Years of

. age
SQ: 4|510 §JNa1k Mohd Zahir Completlon of the requtsnte 45- Years of
B7: r|45‘i 3 UNaik - Dera Wadan | Cnmp!euon of the requisite 45—Years of

L age .

68.} 4514 L/Naik - Fazal Wahab Complgtion of 1he requisite 45-Years of

b age

DC MALAKAND/ICOMMANDANT
MALAKAND LEVIES MALAKAND
NO. 33 A303-6Fnc -
Copy with forwarded to the:-

1. Comm1ssmner Malakand Division at Saidu: Shanf Swat for informaticn, please.

2 Section Ofﬁcer (Pohce—!l) Home & TAs Department Khyber Pakhtunkhwa
" Peshawar for information with refarence ta Notzﬂcauon referred above,

3.; D|slr;ct Account Officer, Malakand.

3 ubédar Major Malakand Levies.

OH'Clal Concerned.
‘For :nfarmation & necessary action.
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amended Service Levy Rules2021 Shedule 111 Dated
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PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPAR’I‘MEN'I‘) i

W.P.No.367-M/2021 with IR, -
LUDGMENT .

Datg of hearing - ~20.11.2022.
’ Ball'rlster Dr.Adnan for petitioners, ‘ )
Mr.Saqib Raza, A.A.G for the respondents.
1

[}
et -1-1-1 ]

'S M ATTIQUE SHAM, J:: Through this

single Judgment, we shall also decide the
connected writ petmons bear[ng Nos.337-

M72021, 406—M’2021 503-M021 51’4—.

M2021, 518-M/2021, - 450-M/2021, 601-
M/2021, 6681 M/2021, 632 M/2021, 919-

| M/2021, 968- M/2021, 980- mz021, 1221- .

M/2021, 1222-M/2021, 1252-M/2021, 2210-
Pr2021, 2913-P12021, 5092-P/2021, 5423~

PR021, and 5424-P/2021 a8 adjudication
of a common question . of law and fact is’

involved in all the petitiﬁns‘ v&min' the ,
petitoners. have challenged the: vires of

mﬂﬂaﬂon No. SO (Polne-ll) HD/
MKD/Levies/Misc/2020 dated 22.03.2021

4 ) .
whereby on the basis of impugned office . -
order bearing No.128/DCICSL dated

Peshawar Hig Court

-', ‘Scanned With'Camchl_xnér .



20042021 theyhm been mtlredfmm '
service with further. prayer that they ‘be
relnstatad into service from the date of thelr -

retrement Lo, 20.04.2021 with aff .back

benefits. In alternative, they have prayed

that the respondents be directed {0 treat
them at par with erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)
and; absorb them in police and; grant them

full penslonary benefits,

2. Ukewise in W.P.Nos.333-M2021,
334-M2021, 3352021, 336-M/2021,
S45-Mr2021, 1026-W2021, 10352021,

1187-M/2021, 1208-MO21 1207M021 -

34-M/2022, 212—M/202 and 993-P/2022— the
petitioners have made the followmg prayer'

“On acceptance . of this writ
* petition, the impugned Notification .
‘SO (Police-l) HO/ MKD/Levies/
Misc/2020 is against law and the
ﬁmmmhugmupwby
the  Constitution - of Islamic
Republic of Pakistan, 1973, may
be declared Hiegal void ab Initio

and of no legal effeits on the .-

rights of the potidoners.”

“Scanned with CamScanner



Simllarly, In COC Nos.38-M/2021 in

W.P.No.367-M2021 ‘and CDC No.436- -
P/2022 In WP, No.fsss'-szozz petitioners -

seck initiation of contempc .of court

proceedings agalnst the respandénts for .
violating the order of this court dated °

21.04.2021 passed in W.P.No.367-M/2021.
3.  Brief facts of lﬁe ,case{sj arathat the

petitioners were appointed. in the Swat .

Levies Force” as Sem etc. and presently
terms and conditions of their services are
reguiated by “Provinclally Administrated
Tribal Areas Levies Force Regulation 2012°
whereunder besides PATA Levies Force
Riles, 2012, PATA Leviss Forcs Servios
(Amended) Rules 2013 were also framed.

Ruls 17 of the Amended Rules 2013, deals -
with .the retirement of personnel of the - h

rce, which was amended vide notiﬁcaﬁon
dated 12,12.2013 in the manner that “Afll
the personnel shall mﬂm_as per

Schodulo-m and no extension 'Ir-:--sorviu
beymdrnﬂmmmmﬂiblgmnhd” On'.' :
14.07.2020, .vide Noﬁﬁcation No SO .

Ipgers
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(Pollco-IDHD/1-3, rule 17" was funmr'

-amended by deleting nchedule-lv as Al

uniformed force sm retire from urvice

on lttnlﬂlﬂg the age o! supmmnuaﬂon '

l.e. Sixty.(60) ynm or they n_:ay opt for
retirement after. completion of tu?'ennn-

five (25) yeenn regular serv!ce” ,
Thereaftar orce again through certaln -

modifications fule, 17 was amended by

giving life to the deleted sehedtde-lll of the_ '

rules 2013 as under-

“Retiremont; All levy personnel
shall rotire as per Schedule-lll. .
and no extenslon in service
after retirement sl'ml bel
granted.” , :
4, Being aggrisved ftwn the Ibld

er'nendmept. the petiioners have filed ‘the

Instant petitions.

5. Pursuant to the directions of lhis

court resporidents have filed their perawise

comments, whereln Issuance.of the desired -

. writs has been opposed.

6. Leamed counsel representlng the
peﬂiieners vehemently argued that the

. Peshawar High Court'
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Impugned Notification is :rhtuary. pemm; . '
| llegal, issued without Jawful authadty and -
mala fide lnlentlon Just lo daprhre the -

| petilioners of their vested ﬂghtf ncmsed In
tl_'ieir favour hence violative of their
fundamental rights guaranteed _urider the

Constitution and thus ot sulstainlabl'e‘ in the
eye of law. That though' the impugne&
‘Notification was issued under the regulaﬂon
2012. However, after the 25™ Constihttional

amendment, the said regulation dbés not

hold field, therefore, the impugned

Notification Is liable to be set aside.

7.  Conversely, worthy =~ AAG

representing the résponden'ﬁ; opposed the'
' érgurr;enté:so advanced by Ieamed counsel

representing the petltioners at the bar whtle )
arguing that after the 25"‘ amandment the -

 Provincial Assembly__passad the.

continuation of laws Act No.111 of 2019
through which the -laws applitable o
:erstwlule PATA were allowed to confinue -

including “Provinclal Administered Tribal
 Areas Levies Force Regulation, 2012” and;

!
|
|
L
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therefore, the impugned 'Nuﬂﬂctlion was -

issued per law which doas not requiru any

MMNmabyw:oouﬂinnsmﬂ"-
" jurisdiction under Article 199 of -the. .'
Constitution. Further, petitioners are Civil “
Servants, and; matter in ques!ion ravolves :
around the terms and conditions of _thefr"'
service which is the muusm;dminof .

the Service Tfibunal as such the
jurisdrction of thls court is barred gi\nan tha
explict provision ‘of Article 212 of- the
Constiution. L '
8 Heard, Record perused..

8. Before disd.rssing merits of the case

we deem it appropriate to_'dlswss lﬁe o

background of the matter. In hand to

properly comprehend the issue iqvofved e
therein. it s worth mentioning that earller

the services of the Levies Force were deait
with ‘under the Frontier Imeguiar ‘Corps.
fFlC) rules, 1962 which was ,subsﬁﬂ:ted by
the "Em.wncfa! Administered Tnba! Argas

Levies Force Regulation, 2012* (regulation)
and under the sald regulation "PATA Levies




Force (service) Rules, 2012 were framed
for Provincial Levies Force, Wrille saparate
- service rules were also fra]néd thereunder

for PATA Federal Levies Forbe pesiorming o
duties in "PATA” an as 'EA‘@_ Federal "
Levies Force Service (Amended) Rules- |

2013, Rule 17 of the ibid rules deals with

the retirement of ‘the Levies personnel ~ .

Which was amended from time o ‘time.
However, peﬁﬁoner;s have . become
aggrieved from the hnpugneﬁ Noﬁﬂc;aﬂon
vide which the petitioners’ mtiremanl agﬁ ‘
was altered which is chéllengéd by them
through instant petitions. | '

10. The main cﬁniention of the )

petitioners is that after 25 amendment the
:regulation has lost its efficacy and saqcﬂty
and has becoms redundant, therefore, the

impugned amendment under the said

regulation is illegal being void ab Hitio. K is
worth! mentioning that after the 25"

amendment in 2018, both FATA & PATA.

were merged in the province of Khyber

Pakhtunkhwa and Federal Levies Force.

ATTESIBS,

EXAM R
Peshawar High Court
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working in FATA was. merged: Into the
mgularpoﬂuoflhepm\dnoe Albeft.irl- |
Malakand Division. Lewos Fon:o is sﬂlI

regulated by "PATA. Fedemf Lavies Forve
Service {AmenQed} Rules 2013 in_vigw of

the Khyber Pakhtunkhwa Act No 111 of
2018 through which the laws prevalent in

‘erstwhile PATA at the time of ‘25

amendment were allowed to eontinue s

Inc!udlng regulatiun 2012 whlch still holds- |

the ﬁeld and as such the same Is a valid .
Instrumient. . Therefore, ,Impi:gngd_'
Notification was issued by the respondents, -

with lawful authority.

1). Moving toward the status.of the
petitioners It is worth menﬁoniné that eariler
this court while declding W.P No- 528-
MO‘IG (Ikramullah’s case) detennined the
status of personnel of the Provincia/ Levies
Force as that of civll sevants in the.
following terms:-
“19. The Provincial Levies Force -
(“Force’) was granted statutory
‘cover through .  Khyber ,
Pakhtunkhws Regulation No,1 of -

- ATTES
EXAm '
PeshaWar ngh Court
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2014 ('Regmaﬂofﬂ.f Paragraph
No.3 of the Regulation envisages .

‘for constitution and ea‘abﬁshmant

ofﬂ:eFomeandftsmncobns For
ease mfemnce pamgmthos. 3.

and 4 of the Regwaﬂon ae
rapmducedasundar '

3. Power o mm'md"

' mfnhln'by the Force lndftl

.(a)
®)

.
(d
(e)

@

functions.— (1) Govemment may

mnsﬂMaandmahtahaFomefor

pedmummemomgﬁmﬁmm,.'-

namely; .
ensuring sectmlydfmdshPATA

piquet
guarding Gowmment mstrmﬁons
and instaliations; I

ensuring  security . o! Jalls. andll

amrested criminals;

generally maintamfng law end. order -

providing mobile escort to VIPs;:

anth-smuggling activities . espedalaf'

timber smugghng; - -
deshucbwafﬂﬂdrcmps, .
senrlngofsunmonsorpmcedmas
:wdandambush end * -

such amer!uncﬁons-a; Govemment
may, by nolification _in thaomc:a!

Gazotte, roquis the Fome fo ' -

Qe:fnnn.

(2) Indfschafgeofmab'ﬂmcﬂéné,-‘ o
oﬂicemandstaﬂafmaFomeshaﬂ',"

eﬂ&ahgsocudyandmnlngof

Scanned with CamScanner
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beguﬁadhmdmmmk-

Ragulation énd the rules.

{3) The. head of the Famo shall
be Commandant in his mspec'a‘m '

Jurisdiction.
(4) Sm!ary o .Gove
fome 'and Tn‘ba! Aﬂah Department

shafl be the compelet suthorly of -

the Force.

(5) The Force shall consict of
suchmnksandnumberofm g

and mom_bars and shell - be
-m”%" in such manner as may

ba prescribed by rules. *

the Force shell receive such pay,

peﬂsbﬂ, allowances and other -

remunerations and shall aﬂby'

leave and oﬂwrpdvﬂages as m,\fba _

mmbymh& .

{7)  The officers and me "

” shal wear such uniform as
may be mscﬂbed by. ndes o
ﬂ'lm

(8) - The: administration of. e
Forcs shall vest n the Commandant
i N jusdctor who' shal .
administer it in accordaince. with the -
provisons of this Reguiation, ruls

exercise his powers and petform m ‘

functions under the * genera
supervisi d di e
Go Vemmn L f Wﬂon

R R - 1 oF '.'\-m.;;;f e
R s IR =

ATTED'-.?
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4. _Powsrs and duties - of
officers and -members of - the

Fma.-Anbmemmmberam;a .

Force shall-

(a) take effoctive measures for sasiring

secuﬁufofasszgnadfuﬂm"’"d
for safeguarding egsinst acts of
mfamﬂmtsffamnca.

" (b} prevent unauthorized persons and

vdlr‘clesfrmnacces'.ﬂo.ma temitorial
Jurisdiction; ' '

{c) tske efective msasums fvf
preventing sabotage, placement of .

car bambs, letter bombs, dangerous
article and camiage of arms and

ammunition into the restricted area; .
{(d) use such ams and emmunition and -

equipment es may be authorized by
the Commandani or- .en. officer
authorized by hiny;

(e)samandmst'mm:mm? 5

any person who he suspects of
_ ‘endangering o atfempting - to
endanger or having endangered the
safety of an hstd!la’bw'ahd may use
sud: force as may be necessary In

wmmwmmmms'

and

0 perfonnsudaoﬂrerlpgalfuncﬁansas'-"
the competent authority may raqu!m‘ e

him to perform®.

20. The close’perusal of the. -
. Regulation would’ clearly show'

that the Force is, racelving its

salary from the  Provincial

; Scanned -w'ith‘.Ca.mScanner '
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. Exchequer and performs the _
policing service in the erstwhlls .

PATA.
21. Having sald thls.t we wmdd
now refer to the crucial isse as to

whéther the employees. of the
Force can be termed asIa‘ civil

servants and as such ﬂ'gey cannot
maintain & constitutional petition.
before this Court for enforcement

of the terms & conditions of thelr .

setvice. .
22. The connotation ‘civil
servant’ is defined and explained

in respect to the Plrovince'of-

Khyber Pakhtunkhwa, in the Civil

Servants Act, 1973 (“Act, 1973%).
For ease reference; we would
refer to Section 2 (b) of Act, 1973,_ :

;vhichreadsa_sunden- _
«2." Definifions.—(1) In 'this acl

unless  the context  otherwise

requires the following expressions

shall have the meanings hereby:
respectively ass@ndto them, that Is

fo say-

--------------------

“civil servant” means a person who is -
a member of a civl service of the
Province, or who holds & chvil post in
‘connection with the affairs of the.
Province, but does no! inciixde— -

" EXAMIR SRR
Peshawar ngh Court
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& person wiid is on deputation o the .
Province from'the Federation or any -

other Province.or other authority;. -

a person who is employed on. - L :
wﬂmoron.wo:kdwpadpaéfs;,.
ormlspaidﬁomconﬁvgandn,ar '

apemnmvka‘\&wkar'ar

‘workman® 8s defined “in 'the.
Fectories Act, 1934- (Act XXV of -~
1934, or the ~Workman's.
Compensation Act, 1923 (Act VIl of -

1923)".

23, The perusal of the deﬁmtion ‘
would show that a mer_nber of a
civil service of the Province of
who holds a civil post “in
connection with the aﬁahﬁ of the

Province s civii servant. - All -

Pakistan Services are- si:ptained
in Article 260 of the Constitution
which reads as under -

------------------------------------------------

----------------------

------------------------------------------------

---------------------

“service ofPaldstan means any .
servicapaal’oroﬂ‘icehoonnacﬁon.'

with the affairs of the Federation or

] ofavafnoa,andeesanAﬂ--‘
' Paldstan Service, service in the’

. Armed Forces and any other service

declered o be a service of Pakistan .
"by or under Act of {Maflis-e-Shoora -

- ‘_ I"Scs_imigd'“‘riﬂf CamScanner
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'{Parﬁamant)]orofa'ﬁmimdn! S
Assoimbly, but does not e - P
service as Speaker, Depuly .
Speaker, Chairmen, - Depuly .
Chaimnan, Prime Minister, Federal
" Minister, Minister of Stafe, Chief -
[Attorney-General], . {Advocste-

of the Councll of Isiamic. Ideology,
Special Asgistent to the Prime _
Minister, Advfssrmtheﬁffne S s
Minister, Spocial Assisiant toa Chief - o
Minister, Adviser to & Chief Minister]
ormemberofa'Houqé-ora .
Whersas  Article 240 of the
Cmsﬁmumenmsagesthat-
*240. Subject to the Constitution, the .
appahm:tswandmowmﬂms
of service of persons in the service .
of Pakistan shall b delermined -

with the effairs of & Province, by of
under Act of the -Provindial .-
Explanation.- In " this - Aricle, *AB-
Pakistan Séivica” means-a service -
common to the Federtion and the -
Provinces, ‘which. was in existence
immediately befors the commencing " -

e 4 e e
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- day or which may be created by Act
of [Majlis-6-Shoors (Parliament)]’.

24, The Phrase “performing In
rconnection with tht_a affairs - of

Federation or for present matter
Province® was elaborately -

explained in " the case of

Lid.. Tokht Bhel and 10 others
(PLD 1975 Supreme Court 244). | |
in the sald judgment, the Apex:

Court has held: )
“Now, what is meant by the phrase
*performing functions in connection

with the affsirs of the Federation or &

Province”. It s ‘clear that - the

mﬁmisbmmmntafursmm :
functions, involving, in one from or.

another, an'eianqnt of exorcise of
public powsr, The functions may’ be

the tradifianal police functions of the

Stats, involving the maintenance of
law and order and athermgwatwy

activities; or they may comprise _'

functions _ pertaining o~ economic
development,  social welfars,
education, public ulility service and

other State enlerprises of an

industrial or commercial neture.
Ordinarly, thess funcions woukt be
}:erfoamdbypersonsoréymdes :

financed by l‘hg'Sl'afe, le, by the

Scanned with CamScanner
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Federal Government or a Provincial

Govemnment”.

25. Admittedly, as evident from

the bare reading of paragraph-3 &

4 of the Regulation, the -present

petitioners are performing policing
service in the-erstwhile tribal area.
however, thelr ferms and
conditions are being rqhqlaling

through Regulation No.1 of 2014 -

and after the omission' of Article
‘247 from the Constitution; through
a provincial statute Le, the Khyber

Continuation of . Laws in the.
- Erstwhile Provincially Admlnlstemd

Tribal’ Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Il of 2019),
the operation of Regulation No.1 of

2014 was oontinuad, Th_us. th_e

essential criteria for being a civil
servant is that the person hoiding

the post must perform his functions .’
in connection with the ‘affairs of _
Federation/Province and the temms . . .-
and condiions of his service

should be determined by or under

the Act 'of Parliament/Provincial

Assembly. The Apex Court in the

.. mofmm&mn

r
d

, ATT

ED

Peshawar ngh Court
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{1998 SCMR 1081), while deaing . A .
with the case of an employee of
Paldshnﬂangorsrmobsewad- S
I .
‘ 7....Pamsb}ofﬂnsenmsdwfy e
shows that they are afl embrechg, S
‘of soction 1 of the Pekistan Rangers . . R
Ordinance, thess rules would preval - AR
over the Rules of 1973, :The Paldsian - o
Rangers Ordinence was promulgated * " - .
tooorcwfm:!awuﬂodm' .
Pakistan Rengers for the protection of . S
and meintenance of .order in the -
Wamasmmwmwfvm
stawso!ﬂnmnm:sofme!wuﬂw ,
p,mﬂm&dhmbm c
therafors, X can be safely seid-that
* the employees of the PBMH'- L S - ,
mwmmmum‘ S
servants as they ame perfonning
wbesmwmecﬂmwiﬂumume .
Fadmabm and herce undar !ha .

s;fvfsi Tabunals Act 1978, dn . ., . o
ap;aa!byamambarofﬂnpakistan o T ‘I'-";
Ringers: rogarding 8 matter felating
totennsandomdrbmso!ﬁssemce '
is competent befors the Fedm:
. Service Tribunal..." L
: 26. Similady, In the case of -

- Commandant B E-Emﬂ‘ﬂ-!t R

* Scanned with CamScaner
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others (2018 SCMR soa), -
Hon'ble Apex Court has_ qlaqutely ‘
_examined service structure of the
employees of . Frontier
Constabulary, which is established ,
undey Frontiar Constabulary Act = . L.
(ActXIN) 1915. Relevant '
paragraphs of the said judgment
are reproduced as under-
6. Three. broad . lests  for
establishing the status and character .
of & civil servant emerge from the
Constitutional mandate of the sfors- -
240(s) of the  Constitution, -
appointments to and the terms and
mmnsofmomapwmsm '
the *service of Pakistan® are be:
detenmined by or under Act of
Partisment, Secondly, by virue of .
Aticle 260 of the Constitution,
'service of Pakistan' means any . , |
with the affairs of the ‘Federation. .
" Thirdly, under Article 212(1) (a) of the -
Consh‘tuﬁon,m&exclusivajurlsdmbon
fo- adjudicale dlsputesm!atmgtoma ,
Mandcono?ﬂmsofpemns who
mmmesemoeofPafdstanvastsm-'
an Administrative Tribunei, nemsly,
_ the Federsl Service Tribunal., ma.se
- tests .are' mentioned: In  the

AL Sl i R b s

ATTES ED

r—v ~N -‘".

- ,'-"y: s
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Ibid (st pp. 686-689 of the law repory).
" The definion of the lerm Givi
servant’ In the Act edopls the

260 noted sbove (o reflerate thal a
person who, inter alls, hokis -a civil
post “In connection with the affairs of
the Federation® including any .such

postmdmm tobea .

MWTMWWMN
mmpeammmwmpb
incorporate the ruquhﬂm ‘unes-
Articie 240 (s) “and. 260" of the
Constitution as the definttonal criteria

of the term Ycivil servant” (at p. 662 ol

the law report).

critoria of & civil servant under the

taw, & Is appropriate now fo examing .

the faciual matrix of the present

oymnwr-'PConsfawafm' -

Xl of 1915 (*Constabulary Act).
sgwan.‘!ofmccqnmbuhryﬂd

empowers the Federal Govemment (o -
mmmm”awwme :
better protection and administration of -

the extemal frontiors of Pakistan

within the limits of or adjoining North- .
mmﬂaroranymw '

Section 3-A of the Constabulary Act
auﬁmisaameFedam!Govummmtto

employ the FC outside the lmils of or
‘edjolning the ' North-West Frontier”
vatmebwmsrpartsafPaﬁsmrar'

R %

PR T

AT AN RA A AV A CTII T2 S 1 aTe s e
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mmmwmm Socton
5(1) of the Adt iid vesis iha Fedaval

Mmmm;:owrtawx"'

mmmmmm
mmmmm-
MNAWW

Dﬁund&mfwuhwvm’

mmsmbh

cmmmommomb
'uppolnszwmbomcmhm'
mwmmbym:m-*"
under the Acl, The ' Federst’
Ggwmm.nf axwﬁndhm-

conferred by Section 21 of the
mmmmmmm

Constebulary ~ Rules, .- 1958
mmmduy Rules’), in ador o

provide the terms and condRions of
wwmmmmh‘h' :

EC.

Wbymmyﬁd
and eisborated pursusnt therelo by
mﬁcaum The provisions aydie

bymcanmyﬂuhann

Mthmdmdhuududh
-pmwmby“m -
A, Themtos, the tems and -
. gondtions of sorvice o - ihe.
mmdﬁmmw_h'

8 ﬂwwmmﬂ”ﬂ-
mﬂmwmdb .
‘mgfmnwﬂws'

dmm,mmmwm: |

PR e e L

e A gy 0 e

3 -5
P
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In the At and the Rules, mww

down in Aricle 240(a) of e =
Constitution  requires _ that  the -

appointment to and the terms end

-Gondiﬂonsofserwce of posts in

cmnecﬂonwfmmeaﬁmofma
Fedoration end of a senvice of .

Pakistan shall be determined by or =

‘under-*an Act of* Perllament. The
expression ‘by or under" in Article
240(a) of the Constitution authorzes
the terms and conditions of service of

advﬂamnttabepmvidsdboﬁlby ‘

sram«bystamtaymiaa.me.

pmtdsionmadomteronstabulary :

Act and the. Constabulary Rules,

thersfors, salisty the Attide 240(s)

mmmmmmﬂuﬁm&d-
Muboop-ys-Salam - case - ibid -
endarsasﬂuspolnlofvie#-- I

*86... matennsandcondfﬂansaf

senwaquoseempfoms.hmm o

are required fo be specified. under
Arﬂdé?”dﬂie(:msﬁwﬁonbyo_t .
under Act of the Periiament. Thus, the

oonduslanwou!dbetfmt&dlﬁﬂrbs'e”“_-_.h
persons, M:oammmosem‘oeof co

Paldstan, -as discussed. herahabove

andifme;rlennsandcondmonsm_, o

govemed elther by & sfatute or

statutory rules, in terms of Article 240 -
of the Ccmstrtuﬂbn can seek ramedy'lz ‘

befma the Ska:e Tnbuna!s.

27, Simliarly, this Court in lhe :

'caae ofﬁ!L.MunlL_z:._mq

f ATT_

iAoy fer A e vmdns 2y 2t
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Erontler Regions _(SAFRON), s i

Islamabad and others (2019 PLC DT
(C.S) 845), on the basis of fawlaid .. - |
down by the Apex Court in S Sk
(2018 SCMR 903), while dealing T
with the case of Federal Levies - ‘

Force, which was eslablished
through  Federal Levies Force'
Regulation, 2012 having the same - R IR AT
structure of service - for. ts . wi
empioyeesforce as- provided in < - . o -
Regulation No. 1 of 2014 has held-~ .-« . . . ¢
that employees of -the Federal | _
Lovies Force whose terms and A
conditions of service are govemed S
under Federal Levies - Fome : o

Regulation, 2012 are civil servants:. =+ . - . .-
Keeplﬂginview the above lhe-"-_ T
ForoaaslabliahedunderRegulation T
No. 1 of 2014 qualifies the critera = -~ . -~ - L
ofbeingdvilservantlnviewofiw :
composition, functions and dutles

as per law lald down by the Apex .-

_ Coudlnthecaaesofm!m_gt_ .

v > Avrma.

I Lad A s €y ave e

ST e

...,.E@ED

. ..
x\-.-'\:v-.......,,,-...
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Nazlr {1998 SCMR 1081 and

Commandant ______ Fronder

Pakhtunkhwa, Poshawsr - and

pthers (2018 SCMR $03), thus, the .

prelfiminary objection ralsed by the
JSfsamed counsels for the

respondents Is sustained “and |
accordingly, the present petitions In

view of clear bar contained in
Articie 212 of the Constitution are

nol maintainable. The present
petiioners may - aghste  their

grievances before the Provincial-
Sarvices Tribunal. However, priof to
this judgment, the status of present
petitioners being a civil servant was

not determined and in the simliar

cases, the Apex Court in Gul Regib

Khan’s cage (2018 SCMR 903) -

has heid that:
*11. # follows from. ma dicts Iakd
down above that the protection of the-

border areas is 8 soversign function _'
bclmmncaandpetfonnedbyu:e':,'-
Federaon. The same duty Is .

pufnmndoquaﬂyfﬂmprm:fuu

- by the FC not only on-the frontiers of . .
KPK Province but also by maintgining
mmmmaf&mm o

. Sdanne_d‘_\}vithiCamSchnner
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sorvico.rmrdwndbymoFChaw

dkmmmwmcamwm

Faderation. mmmmomms"

gfvonmmaummdhfaz#uu

.fswﬂmyﬂppb’homlsMandwn
ho!dthauhaomplowesofFCamavﬂ

Servants. Insofar as the question of -

Wmn!mndyhmspcdol
'sarvfccn?spufeso!FCmonh“

concwn_od,mhold#w”namgfferl'-

refating to the terms and conditions of
service of the respondent-employees .
of the FC, an appesl befors the
Federsl Service Tribunal Is avallable to
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be avalied by them within the. siatutory
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the date of issuance of certified copy

of this judgment. All. these appeals

fled by the sppellant-Commardant,
FC em aocomﬁhgaﬂmvad in_above
‘When casa of the petnionors {PATA

Federaf Levies Force) was- examined in
' juxtaposiﬂon with the mencia! Levfes .
Force and ibid judgment, we obs.erv_ed that
service of both the forcés I:is :iovemed
-under the rules so framed under tha_
provisions of 'vafncla! Admfnister_ad o
Tribal Areas Levies Fore- Regulation, - '. -
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" 2012° Therefore, wa beneve lhal lha-' X
' status of petitioners Is that of clvil servants
forall pracﬂeal and material purposes andh : e

. as such, the mafter of -_terms. “and;
conditons of thelr service squarely falls
outside the amblt of writ jurisdiction of this
c;urt given the explbltbar eontained in

Arlicle 212 of the Constituion: As eariier
discussed service rules of the petitioners
| - ' .

(PATA Federal ' Levies Force) ' and
Provincisl Levies Force both were framed

under the provisions of _-'Prpvfndél '
Administered Tribal Arees Levies Force -
Regulation, 2012" and thiough. ‘the bid
‘}udgment the persanne! of vaincial

_Lewas ‘Fofce were dadared as Civil

Servants after exmusuvely dlscussing the R
ihatter of Levies Force perfoiming thelr
duties in PATA. Therefore, on the same - '
premise, we have no hesitation tohold tha-_tl o
the peﬁﬂoneﬁ are Chvil 'Sawanté ;q.s"tl;ql-lr,_'.

service fulfils the entire criteria of Civi
Servants s0 provided by me -Iaw.- Lea(néd

- _ counsel representing the petltlomrs coukd
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Iqm distinguish the 'sla!ué of petiﬂd.‘n'e';_
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(PATA Federal Levies Force).vis a vis

Provincis! Leavy Force in ary manner. Both

roroasareperrormm;;metrfuncﬂmmme'_'

§ame area for the same objed and; -

' _pl;lrpose, and both are belng maintained "
through  the  provincal . exchequer. - |

Therefore, the matters arising out of the
terms and; conditions of service of the

. petitioners -are only amenable to' the

jurisdiction of the Service Tribunal in-terms -

of Article 212 of the Constitution:

So far ag'the contenﬁon of petlﬁoners '
that they havve challenged the vires of the

impugned Noﬁﬁcatlon and as such the
same a;e not amanable to the ]unsdletion

of the Serv[ce Tribunal is ooncemed

-----

suffice It to state that it ;has_ long _been o
setiled that Service Tribunal -has ample , |

jurisdfcﬂon to deal with the Issue of vires of

_the law and rules framed thereunder 2015

- SCMR .- 253 NATIONAL - ASSEMBLY
| SECRETARIAT through - Sectmry v
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- Therefors, the contention so agitated at the * -

bar I8 misconceived and as such repelled.
In view thereot, 'Ihe Imms 0{
- petitioners has been deciared as that of

Civil Servants and the matiér in queaﬂon ‘
revolves around the terms and; cﬁndmgns-
of their servica which does fall outside the
jurisdiction of this court given the 'barlng"' _
provision of Article 212 of the‘Constiution” -~
mummtmwmameM' h

' being not malnialnable Hmver. the '

peﬁﬁonmmayappmadameworﬂw

Service Tribunal for the-ljedmssal 'of_their _
grievance if so advised, Albefﬂ e;dier the -
‘status of petitioners belng civnl servants :
was not dowmlnad umefore tha )
pé;iﬂoners may avall the remedy of appoal |

‘within the statutory béﬁod -of Ill:mlta_tlon
commencing from the daia of lssuance of
tha certified copy of this judgmant in terms
of the judgment of august apex court in Gul
Raqlb khan's case 2018 SCMR 903.
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