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The instant appeal presented Itoday by Dr. Adnan 

Khan Advocate. It is fixed for preliminary hearing before

. Notices be issued

1- 27/12/2022

Louring Single Bench at Swat on 

to appellant and his counsel for the date fixed.

By the prdei'lof Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR fCAMP COURT AT SWAT)y

^rvice Appeal No. of 2022

S/o Abdur Razaq R/o Thana, Tehsil Batkhela
District Malakand [Sepoy No.4610]

Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Malakand Levies/Deputy Commissioner, District 

Malakand at Batkhela.
Respondents

f
APPEAL UNDER SECTION 4 OF 

THE KHYBER pakhtunkhwa SERVICE
TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No.' 
SO(Poiice-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Poiice-ll)HD/1-3/Fedefal* - I ' *Levies 2021 dated 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.

jJ-

.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/Naik 27

45 years of age and Sepoy 25 years of 

42 years of age, whichever is earlier (Copy of
year of service or 

service or
amended Rules notified in March 2021 are Annexure E ).

That the above mentioned Rules being extremely detrimental
7)

to him, the appellant filed representation before the concerned
. The same has notquarters for redressai of his grievances 

been responded to as yet (Copy of representation is Annexure

F’).

That the appellant alongwith other similarly placed personnel 

of the Levies Force got retired from service on reaching 

age/completion of certain length of service as 

prescribed by the above mentioned Rules (Copy of retirement 

order is attached as Annexure “G”).

8)

certain

That the appellant along with other similarly placed persons 

Constitutional Jurisdiction of the Hon’ble
9)

invoked the
Peshawar High Court by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules.

the Provincial10) That during the pendency of the said petitions 

' Government made further amendments in the Federal Levies

Rules on 21-10-2021, whereby retirement age in respect of 

lower ranked members of the Force was enhanced by a few 

(Copy of amended Levies Rules notified on 21-10-2021years 

are Annexure “H”).

That the appellant filed another representatidn against the 

above mentioned further amendments in the relevant rules, 
which was never responded to. (Copy of memo of second 

representation is Annexure “1”).

That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021, W.P NO.470-M/2021, W.P No.337-M/2021,

11)

12)
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W.P NO.338-M/2021. WP NO.333-M/2021 and WP No.335- 

M/2021) before the Hon’ble Peshawar High Court 

because of jurisdictional issues 

larger Bench.

. However, 

the matter was referred to a

light of the above mentioned Act, the appellant along
13) That in

with other similarly placed employees of the levies force filed a

(WP No. 1281-M/2022) before theconstitutional petition 
Hon'ble Peshawar High Court Mingora Bench to the extent of

their re-instatement in light of the Provincial Assembly's Act.

allowed by the Hon’ble High Court videThe petition was
the respondents were^ 

It is worth
judgment dated 23-11-2Q22 whereby 

directed to re-instate the then petitioners.
of the impugned rules were notmentioning that vires 

challenged in 

through the instant appeal.

the said petition, which are being Impugned

of the Hon’ble Peshawar High Court 
29-11-2022. Consequently,

14) That a larger Bench
heard the connected petitions on

Hon’ble High Court decided that personnel of the levies 

servants and their employment matters would
the
force are civil
be dealt with by this Hon’ble Tribunal (Copy of order dated 29-

11-2022 is Annexure “J”)

aggrieved with the impugned notifications and 

the instant appeal is being filed
15) That being

subsequent retirement order
Hon’ble Tribunal, inter alia, on the followingbefore this 

grounds:

GROUNDS:

That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional. Hence, the same acts are liable 

to be declared as such.

That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they are so

A)

B)
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ii) Any other remedy though may not specifically 

prayed for. but which circumstances of the case 

would demand in the interests of justice, may also 

be granted.

i.
■r

'K

Appellant D\J\ 
Muhammad Mukhtyar 
Identified by counsels.

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

CERTIFICATE:
Certified that no such like appeal has earlier been filed before 

this Hon’ble Tribunal on the subject matter.

Muhammad Mukhtyari

■'l:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR fCAMP COURT AT SWAT)

of 2022Service Appeal No.

/vqnU»«w»el Mukhtyar. Appellant: Vvj

iliili

Government of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT

Mukhtyar
! and declare that the contents of the above titled Appeal are

' I

' true and correct to the best of my knowledge and belief. 
Furthermore, no such like appeal has earlier been filed 

; before this Hon’able Tribunal or elsewhere on this subject 

matter

(Appellant), do hereby solemnly affirm

s

DEPONENT

Mukhtyarm
■ ATTESTED

1/

€5

i. r.
9
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIRliNIAL. PESHAWAR (CAMP COURT AT SWAT!

:^v

of 2022Se/v/cie Appeal No.____ _
I ■ • ■

Muhammad Mukhtyar Appellant

HB'i

Government of Khyber Pakhtunkhwa and another

Respondents :V

4:
ADDRESSES OF THE PARTIES

APPELLANT:

iiMuhammad Mukhtyar S/o Abdur Razaq R/o Thana, Tehsil 

Batkhela, District Malakand [Sepoy No.4610]
(N1C#15402-3313314-9)

4”I
)(Cell#

' I/'

RESPONDENTS:

1) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

2) Cbmmandant Malakand Levies/Deputy Commissioner District 

Malakand at Batkhela.

I'

V‘

Appellant H /W"
Muhammaed Mukhtyar 
Identified by counsels

' /

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

4':

Umar Sadiq Advocate High Court 4'.
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n.AVl3KNMENT OEMYSmiMHim^^

vintrFTCATIOM 
Peshawar ths 4" February 2013

9 of the PATA Levies ForceIn exercise of the power conferred by Section
, the Ptovincially Government oof Khyber Pakhtunkhwa is pleased to |

Regulation 2012,,
ake‘lhe following rules, namely;-

a-*:•

be called Provincially ^ 
Service (Amended) Rules, h

m mmencements (t) These rules mayShort tide and co 

■ Administrateti Tribal
1. ForceAreas (PATA) Federal Levies

hr

ii';2013,
(2) They shall come into force at once.

^ Rules, unless the context otherwise require, the following 

respectively assi^ed to them, namely.-
2. Definition:- (1) In htese 

expression shall have the meaning hereby
i!.

inting authority specified in rule-4;
who shall be the

“Appointing Authority" means the appo.n
“Commandant” means Commandant of !■ Depm^oinmissioner in their respecuvejunsdicuon,

Assistant^ommissioner or

/(a)
(b)

” means as

a.™—«(Op-si")»' “ "'’*"*■ “

^ i. .u ;
who shah-be responsible to the

(c)

functions as may be prescnbed; and
Commandant for operational matters of the Force in PATA.

Commandant (Administration)” means Deputy Commandant
Force, who shall ^ an officer of the provincial 

officer of the District designated as such by the, 
to exercise in his respective jurisdiction such

(d) “Deputy
(Administration) of the
government or any
provincial government 
powers and perform such functions as may be prescribed and who shall be
responsible to the Commandant in adihinistmtion and establishment

matters of the Force in PATA.

“Government” means the Government of Khyber Pakhtunkhwa;

Provincial Home & Tribunal Affairs
(e)

Home Department” means 

Department;
“Initial recruitment” means appointment made other than by promofion or 

by transfer;

it(f)

(g)

(h) “Schedule” means the Schedule appended to these rules’
tEfi'5FS-?.Brn
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SCHEDULE-ni 
SeeRul^

i;
li

Length of servic^Age 'I

i:Post/RankS.#- ^ Sutxidar Major or 60

years age whichever is earlier

yeaiilS^
age whichever is earlier

V ■'Subedar Miijor (BS-16)I
t as Subedar or 57 years

Subedar (BS-13)2
- ■

Miab Subedar or 54

years age whichever is earlier 

^---- -2f^Sili^ice or 03 years serviM as
. age whichever is earlier

26 years service or
whichever is earlier

i
Maib Subedar (BS-l 1)•L

3
Havaldar or 5 V years

HaValdar CBS-8)4f ;

T' Naik(BS-7)
' i

L/Naik or 45 years ageservice as
whichever is earlier 

^0 years service or 42 years age

6 L/Naik (BS-6)
whichever is earlier

7 Sepoy (BS-5
;

/
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ftule-4(21 schedule r4 SCHEDUtld
Cna Rule 4(21

luglbilitywf
proinotion

One year service 
as Subedar
One year senrice

Maib Subedar 
One year service 
Qc Hawaidar __ 

”” ^ne year service
as Naik _______

" One year service
ns Lance Naik 

"1 One year serviOT 
^Segoy^—_

one year sorvi^« 
as Assistant' 
ftrmnrer ^

I . •

Mfi-pRCATIQN

QualificationDirect
Quota

I Proino
lion 
QU9ta 
100%

UnlfonnedForc^
' Post/RanKS.No

Subedar lyiajor
6) --------—■

Sut)edar (BS-13)
. •' . ' i—r-T-rr 

" “Naib Suoeaar ^)

- “Hawaidar

T06%

/100%

3. 100%

4. 100%
Naik(BS-7)

Naik (BB-^
5. 100%

' Uliddie Pass/Matnc 
■ ■MiddiePaiSWatfic

6. Lance

"SepoyTBS-5) _____
x ' I Head Armorer tob-S)

100%i
■" 100% .. 7.

" "Middle pass/Matric

shall be granted.

•J-100%
■^sistsiht Armorer

g.

RU
re SCHEDULE-*«

- of eetvice
31 Years' °t

Pnst/Rank, _—_
Subedar Major (BE- )

-7r'~~]^ubedar(6S‘'13) ~
-r—fM^bSubedarlBgjj). 

Hawaidar (8S-8)

5. Naik (BS-t7)-. _
^ Naik (BS-^—

Sappy (BS*-51 —

S.No 37 yea
35 years'
33 years'

4.

7.

i
V:
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better COPY
home DEPARTMENT

■ MnTTETCATIOH
Dated Peshawar the 14-07-2020

5

I
:■

!:■

;

. .f pow COP*™’ W ‘

tote F0K=R®.l.ti»2»>i. a
Provincially Administered 

(Amended) Rules, 2013, the

■('

No so (PoUce-IDHD/1-3 

: : Provincially Admimstwed Tribal Areas 

of the Khyber Pakhtuitowa is pleased tq
Federal Levies Force Service

;i

\
%r direct that in the I■■1

■ I
■ ! i 1

Tribal Areas (FATA)
following further ameiidmenK shall be made, namely:

1.

IAmendments 1

Tn ^he said rules> 

a) grn rule 17, the

**t7^ Retirement, 
attaining then age of superannuation
for retirement after completion

f»iinwinp shall b** ■^nhstimted. namely: '
I

All Levies Personal shall retire from service on
i.e sixty (60) years or they may opt

of twenty-five (25) years regular service, ;

and
b) Schedule-m sha|l be deleted.

>SECRETARY TO 
GOVT- OF KHYBER PAKHTUNKHWA j 

HOME bEP ARTMENT
» /

:■

Copy forwarded to the;- 
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Of the po'^®^® 
provlnciai

PATA Federal 

shall

pes/iaw^a/, da 

viesfflliS£i^920: 

PATA Levies
1 is pleased

[■tn; exercise
2012. Ihe

conferred by Seclion-9 o,. me

V be made, namely.'

, Regulation
to direct that'in the

i-Force i’.
;■

i Samendmentspakhtunkhwa*.'
following lurther

2013. the

rrn^"dments

substituted, namely.
authority fo'- 'nll'a'

in me said, rules • 
,nRule4..sui:

: aIV
recnjitment and p

w u fM the following shall be
shall be me appointing 

K of Subedar:
• 1. Commanoai 

romPliot' up to the ran
Provided mal me appoinfng

of subedar Maior and Supe

f:authority tor purpose of

rinlendents shall be

otion to me posts
<promoitu

Secretary. Home Ciepartmenl. •
•substituted namely.

17. the following shall be Schedule-ni and no .5'• t 2. For Rule J-
■!

“17
extension in
PorSchedute-lll.mefollo-bgshanbesu

‘•Schediile-lll
[see rule 17]

bstituted. namely.

3.

-TT^SSthMsiWme'

intermediate years [

namely. pgreent :(50°/»> wb'‘=be''«' s
.amongst the 

Subadars 
having Inlermejate 
qusHficalion*. and

oSaiitiSiuSiTfSTP^ot'o" • n«
^thePoswK-nX

Marne5.1^0-

Major (6S-16)Subedar
1

■

Subedar (BS*13)
2

(I) Fifty
fy»m ■ i
Naib

Percenr(5P%) 
amongst Nfi*’

having 
School

(VO Fifly
from
Subedars 
Secondary 
Certificate^—i Years’.BTTFSSollon, on ^ Msis J'^en

MilTSubidiRBS^)
3.

jnamely*. -

-• i \ /t
■/:■ I . J .

fV .
y

• 1 I• • I

/ill
\-C-

iU
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1i\\. \
I

\

Qualificalion. and 
- . Percent (50%) from
amongst Hawaidars.

(li) Fifty I

Length of Service/Qualification torPromouonName pf^the Post / Ranlt Age
S. No. serviceThirty One years 

or Three years service 
as Havfaldar or Fifty 
One years of age. 
whichever Is earlier.___
Twenty Nine years
service or Three years 
service as NalK of Fo»ly 
gight years of age, 
whirhftvef Is earlier. 

Hawfaidar (BS*08)4

Naik (BS*07)5 :

Twenty Seven years .
service or Three years
service as UNalk or 
Forty Five years of ege. 
whinhavef is earlier. _ 
Twenty Five years 
service or Forty Two 
years of age, xfc^tohpver 
is eafller/____ ______

Unaik (BS-p6)6

Sepoy (BS-05)7
j.

X

/

GOVERNMENT^OFKHYBER PAKHTUNKHWA, 
home & TRIBAL AFFAIRS DEPARIMEN

(

.V-

r.ftpY forwarded to the>

4. Registrar. Peshawar High Court. Peshawar.
All Commissioners, Khyber Pakhlunkhwa 

6 Ail Deputy Commissioners, Khyber Pakhtunkhwa. 
Provincial Police Officers, Pakhtunkhwa.
All Heads of Attached Department 
PSO to the Chief Secrelarv. Khyber Pakhlunkhwa.

10 Accountant General. Khyber Pakhtunkhwa^

I

5.

7; }

8..
• 9.

/ V

tDepartment ».

V:
I

\ /■ I
• (Police-!!). Section Offi< e

I. !
V U - '-' '
r':,. •»_<

*-♦

.t
I r^yfe“I

1.’^
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Annliratlan for revlpw of the levies n4e9,20^Subject
•.

•p gpprtfullY

That the appUcants are the levies personals of Malakand Levies.

! .

1.

2. That the Maladtahd LeM-Cs is established In the year 1895.

That the Malakand leyy perspn^ are performing their regular duty as• . 3
I

. police since 1973.

4. Thai to toe year 1962, Levies rules were promulgated., to which the 

• fetirement age uf different ranks were detertotoed, and the of retirement
./

of Subidar Major;. Subldar, Naib Subldar were determined as 30 years of 

50 years, of age, for Urns Walk to Hawaldar 25 years of service

service and 50 years of
service or

or 50 yeajis of age and for constable 18 years of 

age whichever comes first, annexed! o
/

< . ■ ■ ■ - -

5. That after -toe proniulgatipn of toe said rules, toe mentldned rules
. first emendea to February, 2013. to which toe reUrement age of different 

determrned and reschedulea toe retirement age of Subidar

were

ranks, were
Major were chang.ed to 38 years of service, or 3 years as Siibidar Major or 

60 ye^rs- of .age, the retirement age Subidar were dianged to 35 years of i

< ■

service pr 3 years as Stibluar or 57 years of age, the retir^ent age Naik

/ • •
t
f

, f-

/
\ %
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Sulrfdar ch^ed to 32 years of service or 3 years as Nalk Stibldaf or. 54 

years of age,.-The retirement age of Hawaldar were changed to 29 years 

of service, 3 years as Hawaldar and 51 years of age._That the service of 

Naflc were changed to 26 years of service, 3 years as Hawaldar and .48 

yeaits of age^ The retirement age of Las Naflc were changed to 23 years of 

sendee, 3 years as Hawaldar. and 45 years of age. The retirement age of

Seopy/constable wwe changed to 20 years of service, 42 years of age
- ' r-a!" '

first. (Rules attached), \i>

1.!I

>
;.s

f

li
•■I

i
i

• • r
i

:

6. That in. Decemb^, 2013 the service tenure and retirement age was 

rescheduled, for "Subidar MsOor 37 years of service and 60 years of age. 

Subldar 35 year of service or 60 years of ageJor Kalb Subidar 33 years 

of service* or. '60 years nf age. for Hawaldar 31 years of service or 60 

■ years of age. for Naik Hawaldar 29 yesrs of service or 60 years of age, for

Las'Nalk Hawaldar 27 years nf service or 60 years of age and for the
\

constaljle/seopy 25 years of service or 60 years of age which comes
h y ■fiyflt aTmgxedi. C- ,

* i

i

/
i

7. In august, 2016 the service tenure was once again rescheduled in which 

for the post of Subidar M^or 37 years of service, 3 years as Subjdar 

Mj^Jor and 60 years of age^ For Subidar 35 years of service or 5 years as 

Subidai<or 60 years of age, for Naib Subidar 33 years of s^ce or 7 years 

as N^b Subld^ or 60 years of age which comes first. fHultff ftT)A^gd)i D

:■

>

;

8. That on 14/07/2020 the schedule of the retirement and service tenure 

was amended as deleted, the retirement age was fixed as 60 years, or 25
. -r'

years of service tenure whichever comes first.(coTrv attached! t

f
• .V

]
I

■I
*1

• t

;

/
1
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9. That oh 22/03/2021 the levy rules were lastly amended, in which for the >, •
V

j ■

post of Subidiff:Major 37.years of service or 3 years as Subjdar Major or
/ •

■60 years of age, for Subldar 35 year of service, 5 years as Shbidar or 60 

. of.agc,‘for-^aib'Subiidar 33 years of service or 7 years as Naib Shbidar or 

eO ycars of-age, for Hawaldar 31 years of service or 3 years as Hawaldar 

or 51 years of age, for Hawaldar 29 years of service or 3 years as 

Nalk Hawaldar or* 48 years of age. for Las Nalk Hawaldar 27 years of 

service ot 3 years as Us Hawaldar or 45 years of age, for constable/Seopy

nf ftge.f Roles attach£dl> F ^

I
i

;

f

25 years, of siervice or 42 years
i

lO.That in the above haentioned rules of 2021, the ranks of Hawaldar and 

Sfiopy-are changed two steps down,from scale 7 to 5.
i,

the different amendments some levy personals filed writIl.That aga^t
petlttons before the Hra^anle Peshavrar. hl^ court, which were decided.

f
(Conies amdiedk *

St

12.That in the yeM 20'2X some of levy pi^sonals filed an application to your 

that applicatioh-the summery of ten pages wore prep^ed I.

v Honor, on
which was approved by the hon'able Chief Minister of KP ,( copy V

'M

. . attachedirA-A '

13.That the^ final amendments of year 2021 are against the fundamental

ri^ts of the. applicants, because these amendments based on
of retirement ofdlsalmlkatlon in which the service tenure and age 

’ Hawsddm to'constable were reduced, while the service tenure ind age of

retirement of other ranks were enhanced.

,I

//
I

✓
•y ■

I

tlTBOE
i
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ir-
14.Those from tte impleiSifeatatioa of amendments of 2021, 237 levy

.person^ of Ipvver ranks are going to be retired.

*.

■ IS.That for the-age jof reqnitmimt is tniniTmii-n 18

. years and the age pf rettrem^t Is 42 years, so it is not possible that ’’
. * ' * * \

someone serve for 25 years.

1•f

: le.That levy p.er$onals also serving the country as other forces and be 

dealt like other, forces/pollce, and their service structure be sdiedule 

once for SdL .

s.

. i

:*
i7.^niat the: amendin^ts of 2021 aye against the natural justice and 

fundamental ri^t of the applicants are involved..

; .

" Petitibrters:

. 1. HC S^t9riCehmaQRegi Np:4224 •. /
:•

-2. . HC Umar Rch RegNo.4282man.

eg. No. 43563. Havraldar *

^g. No. 43594. NaOc Hawaldar Sham^ .i
•'.» j

■

r

5^ NaUc HawaltUhf MiinaamSd Saleem^Og. No. 4177
I }/'*

6. Las Ha>yaldar Zafar Ali Bacha Reg. No. 4415 .

Dated.29-3-2021

e
I,r*

\

;

! CERTffiSy T; .*
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/^pcir.P ORDEB

oensionery tenefils as per 
Reghnental '

;.. .•»

full ;•

V-
relevanl pension rules:-.

Rctiremenl Reason r ■No Namers.No
^Ih requisue ^6-

Service as
■ U(3Mlgnallon

naspSaik"
^S'^/indls-VearsEssa Khan ;

both requlslle 48-
"" GulRehman4331 Naikr 2.

NalKSS.-r.S.ssS.t
gs»rrsns53»^53=r

Naik ^
Compielion

Abdul Karim.4332 Naik

"Xi Uas^Nai*^

{ 3..;
46-Naik

Zarniinosh

i
Zakir Ullah5.; M3^*4aik

j; - 14337 Naik Mohd Younas
i
<1.4338NaIk7,1

7“ 8. 1 434ii Naik
^Ihe^requisHe 03-Tears

Shah Room Khan4^41 Naik9. iI Omera Jan ifO. I 4342 Naik • ;
Smotellon of the t>oin raqulsiie 48- 
?:^rStyageand03-Year3:Sqr;^ ^Said Ahmed11.114343 Naik

\ Naik*
. '1

r.*
?

■ ■;•.V'
j-

mm
:• I

. •
i

i
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Pige2of3

Completion of the requisite 42-Yeare ageGulNastb ■4581 Sepoy

4564 Sepoy T
24. i;

Sadiq Ahmad Completloo of the requisKe 42-Years age25.
CdmptB.Hon of the requisite 42-Year8 ageAmlr.Nawab4566 Sepoy26. a •
Cdmfdetion of the requisite 42-Years ageTaj Wall4568 Sepoy27./ ..
Completion of the requisite 42-Years ege

Comf^etlon of the requisHe 42-Years age 
' Completion of the requisite 42-Years age

Mohd Islam4669 Sepoy,28.
Amir Afzal Khan

Nazar Hussain
-1 ■'_______

i29. 4570.Sepoy.
3o7^ 4576 Sepoyr

Completion of the requisite 42-Years age
■Completion of the requisite 42-Years age" 

C^pletion of the regulsHe 42-Years age. 
COmptelion of the raquiaile 42-Y ears age 
Completion of the requisite 42-Years age 
Completion of the requisite 42-Ycars ag^ 

Completion of the requisite 42-Y ears age 
Completion of the requisile 42-Years age 
Corhptetion of the requisite 42-Years ag^ 

.Completion of the requisile 42-Years age
■ Completion of the requisite 42-Years age

' QonipleUon of the requlsUe 42-Years age |

IMuhammad Imran4578 Sepoy
4580 Sepoy

1. 31.
Pervalz Shakeel32;
AKmalMohC? 31“ 4SB1 Sepoy,

i 1 347^ 4584 SppO!f 
-35.” 4585 Sepoy

Mohd Imran

Shatud Akb^
.} ■

Zla ur Rahrrian36.. 4588 Sepoy
Abdur.Rashd37., 4587Sepoy
Lai faraz38. 4590 Sepoy
Javid Khan4592 Sepoy; 39.:
Mohd Aftab|
Bashir Moh^

40. 4593 Sepoy
.4596 Sepoy41. I •

Gul Mohd ___________
Dilawer Shah” ^ Completion of the requisite 42-Years age

Complelion of the requisite 42TYoars age

4Z 4S97Sepo:y

4598 Sepoy
4599 Sepoy

43.
Sultan Shef:‘ 44.,-

Completion of the requisite 42-Years ageNeharQuI 14600 Sepoy=. 45.
Complelion of the requisile 42-Year3 age

Complelion of the requisite 42-Years age
4601 Sepoy Wazirzadaj

460? SdpoyT Saild Hussaini 47
i Completion of the requisite 42-Years age

Completion of the requisile 42-Y ears age
SaadatQul ‘4603 Sepoy. 48.
Daulat Khsm ___________________________________

:;MQhdihp<miafil^ ^gg3m^^hi^;thejrbquisi(ej42^eare^
4607, Sepoy. 49.

.»g60.’^ L46M8ef^y.^
Completion of the requisite 42-Years ageImdad uliah ..51. 4613 Sepoy

4818Sepoy 
I S3; 4627 Sep^

Completion of the requisite 42-Years age 

Completion of the requisite 42-Years age
Mod Fayaz

Sharif Khan
Completion of the requisite 42-Years ageAbdul Ghaffar Shah4801 Sepoy•■64.
Completion of the requisite 42-Y ears age

Completion of theTaqulsite 42-YBare age

Compton of the requisile 42-Years age

Cornptetion.8f fhe requi^ 42-Yeaffi 
Campletion of the r^uisite 42*YBars age

Khayal Badshah4986 Sepoy: !6B,
Abdul. Qayum 
Muhammad IftiHhar.

4992 Sepcv I;■66. : •
4896 Sepoyi57.

iBakht Naeem.5057 Sepoy I58. I
1.-

Fazal RehmanSOSB.Sepoy
Completion of the requisite 42-Years ageSa)ad Khan60.. 51(S ^poy

I
t ■

.......V
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i:.Cofiiplatiort 0^ th* «jqo*aflo 42«Y<»^ aQ* . 
Comptettpn o1 Uie feo»i^'^2*Vftar» 

Completion o» me -“O* ■

"" Co^etion of the fCQu*s«if '
“ Completion o( the rMiSSTii-»9<! |

ConiplelionotmofeflMsae «?" .
Completten o< the fepmeae e2-YeOT ^ !, 
TomoUlion ol me feguwt^^**" ;

"Complewn ot the i
pi the

-gol^igii^oiThe requ't.i'e ;

;;^3Srt"o eJ-Ye"’; 
cBmpletion ol iheTiii^'e
CpmiSJSSJol

ol the requtslle^^^^ ^ ; 

cSS^ion^nhr?Mu^;>ej|^*"‘ 
the I'equorte

of the requisite ^i-Vears aoe i

5104 Sepoy Omer Rehman,-61. i. -
p’

5105 Sepoy : Raziq Khan ri :B2. V.;'
63. vSIQBiiepqy NasimUltah .

r 64. 1 5109 Sepoy ; Amlad Mi
r 65. 1 5202 Sepoy \ Amir Haiam^^

, 66. 1 5258 Sepoy \ Saeed.U«ah1^an

“67. .\5253Sepoy”
"■ M., 1.52MSepoF 

“ 69. 1 5326 Sepoy- 1 Naubhefawan

>r- i
■ .

f •
1

i1,
1!

• Vthsan UHah . i
AohdHu^ain

k

Sav/ar Khan ..: 7o7^ 5396 Sepoy *
I i5434 Sepoy \ Imhaz Alam71.

Mohd.Humayan72/ W61 Sepoy
“73 I 5480 SepoyT Noor Miinammad 

1. 5503 Sepoy" "Sarfaraz Knan 
* *̂ Noor Khasara

of mo•Compiction

74.
\—T5;> I 5505 Sepoy f« 
\ ;76. 1 h674:Sepoy^

1^097 Sep^
"6926 Sepo7

CompletrpnAsghar Al» 
p^rat Mflhmood ^

{
i

■77.
’MohdFarooq

;78. Compfetion
T^nmplfllion.of the fegursne ^z.Vear% ap^

Sana) Mohd ' 
rig" "6302 Sepoy jMulidZebT^

5927 Sepfoy79.

;
X'*

y !/

vu- SSSaTLSSsTSSSo i

I/ ,i • 93ff7-33_n.c :‘.-•VNO
1,

: b Dtetrid Account Officer Malatend.
^^Subedar Major Malakand Levies.

SaWu Sharif, Swal for Intonnalion. i

2. :

..■•••
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PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)

WJ>.No.367-M/2021 withUl,
CM Nbs.l0S3/2021 A 1 lM/2022.

JUDGMENT i

Date of hearing 

Barrlstar Drj\dnan for petitioners.
Mr.Saqib Raza, AAG for the respondents.

29.11.2022.

ssssBsas

ATTIQUE SHAH. J% Through this 

single Judgment we shali also decide the 

connected writ petitions bearing Nos.337- 

m021, 406-M/2021. 503-M/2021, 514- 

M/2021, 51B-M/2021, 450-M/2021. 601- 

M/2021, 661- M/2021. 632- M/2021, 919- 

M/2021, 96$-'M/2021, 980-M/2021, 1221-

/
.1

:
i

1.

M/2021. 1222-M/2021. 1252-M/2021. 2210-

P/2021, 2913-P/2021, 5092-P/2021. 5423-

P/2021, and 5424-P/2021 as adjudication 

of a common question of law and fact is 

involved in ail the petitions wherein the 

petitioners have challenged the vires of

• / '

I
i-

notification No. SO (Poiice-il) HD/ 

MKD/Levies/Misc/2020 dated 22.03;2021 

whereto on the basis of impugned office 

order bearing No.128/OC/CSL dated
s

ATTE
EXAMIIU^ 

Peshawar Court
' ' •■lais ■

fMm■ .-.S
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20.04.2021, tfiey have been retired M>m 

service with further prayer that they be 

reinstated into service from the date of their 

retirement I.e. 20.04.2021 with all back 

benefits. In aitemattve, they have prayed 

that the respondents be directed to treat 

them at par with erstwhile Federal Levies of 

Federally Administrated Tribal Area (FATA) 

and; absorb them In police and; grant them 

full penslorrary benefits.

2. Ukewise in W.P.Nos.333-M«?2t, 

334-M/2021, 335-M/2021, 338-M/2021. 

345-M/2021. 1026~M/2021, 1035-M/2O21, 

i187~M/2021. 1206-M/2021. 1207-M72021, 

34-M/2022,212-M/202 and 993^72022 

petitioners have made the following prayer:

"On aecnpianea of thts wrff 
pvttthn, thn impugrnd NoilfIcadon 
SO (Ptdice^O HOf UmiLs^iasi 
Mt$e/2020 is against taw and the 
hindamantat rights guarantaed by 

the Constitution of Isiamlc 
Ropubih of Pakistan, 1973^ may 
be deeland illegal void ab InHh 
and of no legal efSeets on the 

ri^Afs o/fftepetftfoirars,"

/■

5

ATTES;
lyrtr^RfWgh CourtEXA
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Similarly, In COC Nos.3844/2021 In 

W,RNo.367-M/2021 and cjDC /Vo.«5- 

P/2022 in W.P.No.1335-P/2022 pemonan 

seek initiation of contempt of court 

pfoceedings against the respondento for 

violating the order of this court dated 

21.04,2021 passed in W.P.NO.367-M/2021. 

3. Brief facts of the case(8) are that the 

petitioners were appointed In the "Swat 

Levies Force” as Sepoys etc. and presently 

terms and conditions of their services are

regulated by ”Provincially Administrated 

Tribal Areas Levies Force Regulation 2012”. 

whereunder besides PATA Levies Force

Rules, 2012, PATA Levies Force Service 

(Amended) Rules 2013 were ateo framed. 

Rule 17 of the Amended Rules 2013, deals
/

with the retirement of personnel of the 

force, which was amended vide notification 

dhted 12.12.2013 in the manner that “All

the personnel shall retire as per 

SeheduMII and no extension In service I

beyond redrenient shall be grartted"» On

14.07.2020, vide Notification No.SO

3ATTESl
EXA rCBR 

Peshawar Hion Court
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V'-*; Impugned Nottficatioh is arbitrary, perverse. 

Illegal, Issued without lawful authority and 

mala fida Intention Just to deprive the 

petitioners of their vested right^ accrued In 

their favour hence violative of their 

fundamental rights guaranteed under the

Constitution and thus not sustainable in the

eye of taw. That though the impugned 

Notification was Issued under the regulation

2012. However, after the 25*" Constitutional 

amendment, the said regulation does not 

how fieid, therefore, the impugned 

Notification Is liable to be set aside.

7. Conversely, 

representing the respondents opposed the 

arguments so advanced by learned counsel

representing the petitioners at the bar while

arguing that after the 25“’ amendment the 

Assembly passed the

i.

AAGworthy i
I

• {
• I. •

i
!

Provincial
continuation of laws Act No.Ill of 2019

through which the laws applicable to 

erstwhile FATA were aflo>^ to continue 

•‘Pmvindal Administered Tribai

s

including

Areas Lev^a Force Fepu/affon, 2012 and,

ATTEST
examIn

Peshawar ixourt

• -'J
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therefore, the impugned NotfUcation we* 

ItBued per law which does not require any 

interference by this court In H* wr« 

lurisdictlon under Article 1G9 of the 

Constitution. Further, potilionors are ChrfI 

Servants, and; matter in quesfion revc^ves 

around the terms and conditions of their 

service which is the exclusive! domain of 

Service Tribunal as such the 

jurisdiction of this court is baned given the 

explicit provision ^of Article 212 of the 

Constitution.

the

8. Heard. Record perused.

9. Before discussing merits of the case 

we deem it appropriate to discuss the 

background of the matter in hand to 

property comprehend the issue Involved 

therein. It is worth mentioning that earlier

/

the services of the isms Force were dealt

with under the Frontier irregular Corps 

(FIC) rules, f962 which was substituted by 

the ^Provincial Administered Tribal Areas

/

Levies Force Regulation, 2012" (regulation) 

and under the said regulation "PATA Levies

ATTEi

EXAI\
Peshawar ■mCourt" :Mmm

■. V
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1

Porno (soty/teo) Ruios, 2012" framed 

^or Provindat Levies Force, Whne separate 

sendee rules were also rramed thereunder 

ft)r PATA Federal Levies Force performing 

duties In ^PATA*' known as ’PATA Federal 

Levies Force Service (Amended) Rules 

2013. Rule 17 of the Ibid nrles deals with 

the retirement of the Levies personnel

I

which was amended from time to time. 

However, petitioners have become

aggrieved from the impugned Notification 

Adde which the petitioners’ retirement age

was altered which is challenged by them 

through instant petitions.

10. The main contention of the 

ipetitioners is that after 25'” amendment the 

regulation has lost Hs efficacy and sanctity 

and has become redundant, therefore, the 

impugned amendment under the said 

regulation Is illegal being void ab initio. It is 

worth mentioning that after the ZS*” 

amendment In 2018, both FATA & PATA 

were merged in the province of Khyber 

Pakhlunkhwa and Federal Levies Force

./

attesj®'Iffs /
^ EXAM_____
Peshawar High Court i

R

I
•i.m

i' I
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wofWng in FATA was merged Into the 

regular police of the province. Albeit, In 

Malakand Dillon. Levios Force is still 

regulated by 'RATA Federat Levies Porce 

Service (Amended) Rules 2013 in view of 

the Khyber Pakhtunkhwa Act No ill of 

2019 through which the laws prevalent In 

erstwhile PATA at the time of 25'*' 

amendment were allowed to ccmtinue 

including regulation 2012 which still holds 

the field and as such the same Is a valid . V 

Instrument

■ /

I

Therefore, Impugned 

Notification was Issued by the respondents

i-

./■

with lawful authority.

11. Moving toward the status of the

petitioners It Is worth mentioning that earlier

this court while deciding W.P No 528~

M/2016 {ikmmullah’s case) determined the 

status of personnel of the Provincial Levies 

Force as that of dvll servants in the 

following terms:-

"19. The Provlndai Levies Force 

(“Force") was granted statutory 

through Khyher
Pakhtunkhwa Regulatioh No.1 of

•r': •

■

coveri ■

atte
EXAn/irr^HR

Peshawar High Court • I■■ .4^,
■■'Ji
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/

2014 r^egii/atfon^. Paragraph 

Ato.3 of the Regulation envisages 

for constitution and estabnshment 
of the Force and its funcdons. For 

ease raference paragraph Nos. 3 
and 4 of the Regulation 
taproduced as under- 
■3. Power to conmate and 
maintain by the Force and Its 
ftmctfons.~- (1) Government may 
consbtute and malritain a Force for 
peribnNng Uta foUov^g hmcthris, 
namely:

.(a) ensuring security of roads biPATA;
P>) ensuring security and manning of 

piquet;
(c) guarding Government institutions 

and instaiiations:
(d) ensuring security of Jails and 

arrested aiminais;
(e) generally maintaining law end order 

providing mobile escort to VIPs;
(0 anti-smuggling activities especially 

Umber smug^rtg;
(g) destruction of illicit ax>ps;
(h) serving of summons or procedures;
(0 raid and ambush; and
(B such <^r funcdons as Government

may, by noflE/fcafloe A? the official' 
Gazette, require the Force to 
perform.
(2) In discharge of their funrdions,
ofhcers and staff of the Force shall

are

I

■ /
. s

;
, 1

5,

ATTESpp
exaiviine

Peshawar HigM ourt
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bo guided hi ogGordanco with ■ this 
Reguiathn and the ruies.
(3) The head of the Force shah 
be Commandant in his respective 
fi/risdlcthn.
(4) Secretary to Governmept, 
Home and Trhtal Affdlrs Department 
shah be the competent authority of 
the Force.
(5) The Force shah consist of 
such ranks and number of officers 
and members and shah be 

,constituied in such manner as may 

be prascnbad by mies.
(6) The offrcers and mertibers of 
the Force shah receive such pay, 
pension, ahowances and other 
remunerations and shah enpy such 

leave and other privileges as may be 

prescribed by rules.
(T) The officers and members of 
the Force shah wear such uniform as 

may be prescribed by rules or 

instructions.
(8) The administration of the 

Force shah vest in the Commandant 
in his Jurisdiction vyfio shah 

administer it in accordance with the 

provisions this Regulation, nties 

and Instmctions.
(9) The Commandant shah 

exercise his powers and perfbrin his 

functions under the general 
supervision and directions of 
Government.

i

ATTEglBD
Scanned with CamScanner
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4. Powon and dutias of 
officora and mambara of tha
Forea.—An<^nGerormambarofthB

Force shalF
(a) take affactive measures for ensuring

security of assigned fiirisdicUon and 
tor safaguarreng against acts of 
unlawfiii biterference;

(b) prevent urwuOmrized persons and 
vehicles from access to the territorial 
Jurisdiction:

(c) take effective measures for 
preventing sabotage, placement of 
car bombs, letter bongos, dangerous 
articie and carriage of arms and 
ammunition into ffio resbi^ed area;

(tSJ use such arms and ammunition and
equipment as may be authorized by 
the Commandant or ari officer 
authorized by him;

(e) search and arrest without warrant 
any person who he suspects of 
andangering or attempting to 

endanger or having endangered the
safety of an installation and they use

\
such force as may be necessary In 
the discharge of his aforesaid duties;

/

/ •

and I ■

(I) perform such other legal foncthns as 

the competent authority may require 
him to perform’.

20. The dose perusal of the 

Regulation would dearty show 

that the Force is receiving its 

salary from the Provincial

ATTE D
„ EXAIWW 
Peshawar Hil Court :
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Exchequer and performs (he 

polldng service in the erstwhile 

PATA.
21. Having said this, we would
now refer to the crucial issue as to 

whether the employees of the 

Force can be termed as a civil 
servants and as such they canriot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of ttieir 
service.
22. The connotation 
servant’ Is defined and explained 

in respect to the Province of 
Khyber Pakhtunkhwa, in the Civil 
Servants Act. 1973 (“Act W3"). 
For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as under-

!

‘dvil

*2. Definitions.—(i) in this act, 
the context otherwise

i

unless
requires the foUoWing expressions
sheB have the meanings hereby ;
respectively assigned to them, (haf is 

to say-
(B)

(b) “dvii aervanf means a ^rson who is 

a member of a gMI service of the 
Province, or who holds a dvil post In 
connection with the affairs of the 

Provktce, but does not indude—

i

; '.

ATTES’ • i

„ EXAMIfsteR 
Peshawar High Couit
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i

(9 a person who Is on deputation to the 
ProvinGa from the Federation or any 
other Province or other authority:

(II) a person who Is employed on 
contract, or on work charged basis, 
orwhoisp^homcondngendes: or

(III) a person who Is a “worker* or 
defined In the“workman* as 

Factories Act, 1934 (Act XXV of 
1934), or the Workman's 
Cmnpertsadon A^ 1923 ^4cf VIII of

•/

1923)'.
23. The perusal of the definition
vwuld show that a tnember of a
dvii service of the Province or 
who holds a cMI pojst In 

connection with the affairs of the 

Province Is dvil servar^ All 
Pakistan Services are explained 

in Artide 260 of the Constitution, 
which reads as unden-

:

•260.
(1)

.“service of Paldstan' means any 
ser^dce, post or o/tice In . connecdon 

with the affairs of the Federathn or 
of a Province, and indudaa an AIF 
Pakiatan Service, service In the 
Anned Forces and any other service 
dedared to be a service of Pakistan 
by or under Act of [Majlls-e^odra

i '

/

I:.-

AWE b
Peshawar FTinh rnnrt
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•/ •(Pertiamnt)] or of b Provincial 
Assembly, but does not Inctude 
service as Speaker, Deputy 
Speaker, Chairmen, Deputy 
Chabman, Prime Minister, Federal
Minister, Minister of State, Chfe/ 

Piwincial Minister, 
[Advocate-

Minister,
[Attomey^eneraU,
•QeneraiJJ Parnament Secretary] or 
[Chairman or member of a 
Commis^n, Ch^rman or itiember

/

.r
of the Council of Isiamic Ideology, 
Spedat Assistant to the Prkne 
Minister, Adviser to the Prime 
Minider, Special Assidant to a Chief
Minister, Adviser to a Chief Ministetj

or member of a Hou^ or a 
Provindat Assembly:

Afficie 240 of theWhereas 
Constitution envisages Ihat- 
*240. Subfed to ifte CortsOtudon, the 
appointments to and the condHhns
'of service of persons h die service

ofPalddan shaB be determined -

(s)
In the case of the series of 

Provbxe and posts bi connection 
with the affairs of a Province. byoT 
under Act of the Provindal 

Assembly.
Bcplanation.- In Otis Aificte, “A^ 
Pddstan Seh*e' means a sarvfco 
common to too Federdion and the 
Provinces, which was In exIdenGe 
Immediateiy before the commendrtg

. (b)
" Ia

i

1

ATTEND
EXAMI^R 

Peshawar HfS[h Court
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dayorwhlchmaybBcnatedbyAGt 
[Mafii$-0~Shoora (ParBament)r.

24. The Phrase "peffonmlng in 

* conn^bn with the affairs of

/

Federation or for present matter 
elaboratelyProvince" 

explained in the case of 
SmtAhuddlh and 2 othws

was

. /

Frontiar Sugar MUff A Dladthot
Tokht Bhal and 10 OtfieH

(PLD 1978 Supnma Court Z44). 
in the said judgment, the Apex
Court has held:
'Now, what Is meant by the phrasa 
“patforming foncffons h connection 
with the ams of the Federation or a 

Province’ It Is dear that the 
reference is to government or State 
hjnctions, InvoIvtag, ^ ^ ^ ^ 
andtaer, m eiernant of exetdse of 
public power. The functions may 6e 
the tradbonal police functkms of the 
State, Involving the maintenar^ of 
law and order and other regulatory
activities: or they may comprise 
functions pertaining to economfc 

social welfare,development, 
education, public uUIity service arid
other State enterprises of an 
Industrial or cwnmerdal riatare. 
Onilnarily. these functlona would be 
performed by persons or agencies 
directly appointed, controlled and 
ISnanced by the State. I.e., by the

ATTE^:
CibUrt

.y
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Federui Government or a Provincial 
GovammenV,
25. Admittedly, as evident from 

the bare reading of paragraph-3 & 

4 of the Regulation^ the present 
petitioners are performing policing 

service in the erstwhile tribal area.
however, their terms and 

conditions are being regulating 

through Regulation No.1 of 2014 

and after the omission of Article 

247 from the Constitution: through 

•a provincial statute i.e. the Khyfaer 
Continuation of Laws in the 

Erstwhile Provindally Administered 

Tribal Areas Act, 2018 (Khyber 
Pakhtunkhwa Act No. Ill of 2019). 
the operation of Regulation No.1 of 
2014 was continued. Thus, the 

essential criteria for being a civil 
servant is that the person holding 

tha post must perform his functions 

In connection with the affairs of 
Federation/Province and the ternns 

and conditions of his service 

should be determined by or under 
the Act of Parliament/Provincial 
Assembly, the Apex Court in the 

ton of jPaUsian

/'

/

l ■

I

case of Ft 
throuah Secretary, Ministry ofA

Interior flnterldr Dlylslon).
Islamabad and 2 otfiars vs. RO^ ;•

FEDATT>

INEREX-
Peshawar High Court
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177 Ex-DS'R Muhmrnmiui Natfr

(199$ SOiliR 1Ci81}, mn9 iMSng 

with the case of an emptoyw of 
Pakistan Rangers has observed

i

1• /

that
“7....Perusal of these rules devty 
shoMe that Urey ere el emluadr^ 
end Uferelbre, under die emending
of sectfwi t of (he PaWsfan Rangofs 

Ordinance, these n/les would prevail 
ororihe Rufes of t973. 77w PsfcEsfen 
Rangers Ordinance was promulgeted 
to constHute a force called the
Peirfden Rangers for (he protect^ of
and maintenance of order in the 
border areas. Since with regard to the 
a(B(i« of (he menihens of (he force foe 
PaWdan Rangera Ordinance fe sflant 
therefore, it can be safety said that 
foe ernptoyees of (he Paidstan 

Rangers wai be deemed to be dvd 
servants as they are perfonning 
duties in connection w$h aMs of the
Pederation [ ondi hence under theh 
Service Tribunats Act, 1973, an 
appea/ by a nw/ifoer of (he Pafoston 
Range/s regan^ a maher reiatkig 
to tenns and conditions of Ns service 

is competent betbre the FedemI 
Service Tribunal.,.".

;

:
/

I

:•

;

26. Similarly, In the case of 
Co/nma/idanf. I Fmntlar

Khvl^mr

j

Conatabulprv.

Pakhtunkhwa. Peshawar and

ATTESTS
exaiv

igh Court s ypQ$haWar

Scanned with GamScanner
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gfftgra vs. Gul Raalb Khsn and

Ptfie/y f2018 SCMR 903), the 

Hon'ble Apex Court has elaborately 

examined service structure of the 

employees of Frontier
Constabulary, which is established

■/

UTKler Frontier Constabulary Act
Relevant(Acl-Xlll) of 1915. 

paragraphs of the said judgment
K

are reproduced as unden-
broad tests for*5. Three 

estabBshlng the status and character 
of a cMI servant emerge from the

i

Constituttonal mandate of the afore-
going Artfotes, Fhstty, under Artfcte 

Constitution,
■.

6-

240(a) of the 
appointments to and the terms and 
pondHfons of service ofthepersons in

;;
■ B

Ithe •sendee of Paktstan" are be 
detemdned by or under Act of 
ParilamenL Secondly, by virUie of
Artlele 260 of the Constitutiqn, 

of Pakistan* mearis any^service
sendee, post or omce in connection
with the affairs of the Federation, 
ThirxHy, under Article 212(1) (a) of the 

Constitution, the exclusive jurisdiction 

to adjudicate disputes relating to the 
terms and contStions of persons, who 
are in the servfoer  ̂Pakistan vests in

ran Administrative Tribunal, namely, 
the Federal Sendee Tribunal, These 

tests are mentioned / in the 
Muhammad Mubeerh4js3atam case

i

Scanned with; CamScanner
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f

ttM (at pp, 68$SB9 of tha tow raport). 
Tfta dafintoon of the tomi "gMI

■ ■/ssfvanf' In the Act adopts the 
Constitutional criteria gtoen in Arttole 
260 noted above to miterate that a 
person who, iritef ate, hokSs a dvS 
post 'in connadfofl with tea eflWs of
dw Fertoradon" tochjiSng any saOi

posf connecfari vt&h defence, to be a
cMi servant The torger Bench has in
this respect taken the togfca/ step to 
incorporate the reqiAements under 

240 (a) and 260 cf toe

■ '.s
i'
f

Article
Constitution es the damionel criteria 
of tea torn* fcM servanr (at p. e$2 of

■ s

the tow report).
7. Having naSced the queSfylng 

. aSetto ofadva servant under too 
tow, H Is apprvprtote now to exandne 
the tactual matrix of the present 
controversy. The FC was estabbshed 
by the Constabulary Act (Act’
m) of 1915 (^stabulary AcO.

of the Constabulary Act 
the Federal Gova/nnianf to

!

Section 3 
empowers
matoteto too/=C as a ton!oj.Tbf too
batter protection end admInIstraUon of 
the external frontiers of Pakistan 
yMnthelkrutsoforadjoIrdngNorth’
wast Frontier or any part thereoT. 
Section S’Aofthe Constobulary Act
authorises the Federal Government to

employ the FC outskfe tha limits of or 
ediototog the NotdFWest FronUer 
Pmvtoce to otokparis ofPaldstan tor

(;/
i

f;

I ■

DATI
EXAf6llf4ER

tgh CourtPeshaw
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m protBOkm
t^ tho» 'pi^. S0(£op

^1) m M m mm m i I :■ I- i

'Qommrmn p&mt to appoihf 
^ Cwnrmrnm and o&ier'-pmdm' 
MuOng ffta £mfa Cemstmafapy 

Otncara or 'Asmtmd ConatatKOary 

OtHean rg tha loroa h ona or mom 

OairiGta. Sat^ 6 omgatas to me 

Cornmaodant

•■ ■ : .r,

and DitMct 
Conatabutary OfScer the pomr m 
appoirtt atAordmata otiScart in the 
manner praacribed by fbdaa nmda 
under Ihe Act. The Federal 
Qovemment exermad He poamr 
oorderred by Section 21 of dte
Con8tabuiaryAct,ioban>athafM^
Constabulary Mes. 
fConstabtdaiy Rules% In order to 

prewd^ tf» iwm*
tarvioeoflha oiSoers and mao in the

i' ■ •

;

i

1P5$

: i ■

FC. !■

e. ! It am be observed that me 

'matter of tetms -and coodKoas of 
ser^ofmernm^nderU’employeas 

of the FC, are in the Srst ptace 

mgtdated by the Consiebtmy M 
and aiaborated pursuant tociwto t^ 
the FC Rtdas. The proiamns mad* 

by (he Cormamdary Buies are to 

furtherance of and to aserciso of (he 
powar oon/arrad by the Cor^^ibieaty 

Act, Tber^om, tfw tem^ end 

oorabtions of seevke of the 

emphyees of the FC are presedbed

■ 7.

i

i •;
i

; {

ATTCTfiSCCrn
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/ ,

In the Act and the Ruhs. 77i« test laid 

•town In Article 240(b) of the 

ConsUtution nquims that the 
appointment to end the terms and

■ •

• conditions of sendee of posts in 

connection with the effahs of the 

Federation and of a service of 
Pakistan shaii be determined Iby or 
under an Act oT Parliament The
expression "by or urider^ in Article 
240(a) of the Constitution authorizes 
the terms and conditions of service of
a cMf servant to be provided both by 
statute or by statutory rules. The 
provision made in the Constabulary 
Act and the Constabulary Rules, 
therefore, satisfy the Article 240(a)

.4 ■

teaf. The Judgment In tire Muhammad
ibid

,
jUffifeaen-t/g-Safam ^ case 
endorses this point of view:- 
'8$.... The terms and epneWtons of
service of those employees, however,
are required to be specified under
Attide 240 of the Constitution by or
under Act of the F^rllament thus, the
conclusion vroukJ be that ontjf timse
persons, vdjo are In tite service of ■.

Pakistan, as discussed hereinabove,
and If their terrrts and cotKiitions are
governed either ,by a statute or •
statutory rules, in terms of Articie 240 

of the Constitution, can seek reme^ 

before the Service Tribunals.."

27. Similarly, this Court in the 

case of Gui Munir va. Thn
■

ATT
Scanned with CamScanner
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figypnimawg ^ Pakittan ffgif
of StatM 

^onHar Rw/ons fSAFRONl
Ubitmbad and othmn (2019 PLC 

(C,S) 64S)^ on the basis of law laid

'■i

f

(town by the Apex Cpurt in 

Commanditit Frontier
Khvbar

s

Xionstabulan/

m i. PeshawaPs ease f *W {7777.7/7:7

(2018 SCMR 903), while dealing 

with the case of Federal Levies
Force, which was established 

through Federal Levies Force 

Regulation, 2012 having the same 

structure of service for its 

employees/fbrce as provided in 

Regulation No. 1 of 2014 has held 

that employees of the Federal 
Levies Force whose tenns and 

conditions of service are governed 

under Federal Levies Force 

Regulation, 2012 ^dvilseivants. 
Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 qualifies the criteria 

of being dvil servant in view of its 

composition, functions and duties

: •

.1

' f

r

•i.-

'i

5 ■ ■

•i

i.
■■as per law laid down by the Apex

I
Court in the cases of Federation of 
Pakistan ■iSampfx,
Mliitsfrv of Interior flnterlor
Division). Islamab^^ and 2 otht^ff

through
I./

■ ■. i

D :r. 'Jl> R 1 ■
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VS. RO-i77 Er^DSR Muhammad 

Nailr (1998 SCMR 1081} and 

Commandant frondar
KhvberCottsiabuiarv.

Pakhtunkhwa. Peshawar and
others vs. Ou! Radlb Khan.and
others (2018 SCMR 908), thus, the 

preliminary objection raised by the 

.learned coimsels for the 
respondents is sustained and 

aocordlngty. the present petitidns In 
view of dear bar contained In 

Artide 212 of the Constitution are 

not maintainable. The present 
petitioners may agitate tiwlr 
grievances before the Provincial 
Services Tribunal. Howeviw. prior to 

this Jodgmeht. the status of present 
petitioners being a dvil servant was 

not determined and In the similar 

cases, the Apex Court In gy/ ffgflrffe 

case (2018 SCm 903) 
has held that
•11. n foBows from the dicta laid 
down above that the protecOoh of the 

border amas is a sovereign fun^on 

betont^ to and pertorm^ by the 

Federabon. the same duty is 

perfdmted equally I the present ease 

by the PC not only on the frontm of 

KPK Provhce but also by m^Oakibig 

onfer in other parts of Pakistan. For 

(Bscharging such functions, the

i,

li
■ i:

I .5-

'i-

■1;

i

} '

:i
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5eA*»s twifhmd by th9 FC hav9 

dlPKt nexus wHh the etms of the 
Federetlon. Theretiofe, the reesons 
^ven bi the MtOtammad ^azir case 

.(supra) tuBy apply hen as wb8 and we 
hold that the empioyees of ^ are cM 

aeryants. Insofar as the question of 
competent remedy in respect of 
sendee tS^nites of FC merr is 
concerned, we hold that bt a matter 
relatbig to the tarns and conditions of 
service of the ra^jondent-emphyees 
of the FC, an appeal before the 
Federal Servi^ Tribuna! is avaUabie to 
them as the exclusive remedy under 
the taw. Accordbtgiy, this remedymay 
be availed by them wbhbt the statutory 
period of &nltatlon commenebig from 
the date of issuance of certified copy 
of this Judgment All these appeais 
med by the appellant»Commandant 
FC are eccordbtg alknved bt above 
terms“.

■i

1, ;

I

/
When case of the petitioners (PAJA 

Federal Levies Force) was examined in 

Juxtaposition with the Provindai Levies 

Force and ibid judgment, we observed that 

s^C8 of both the forces is governed 

under the rules so framed under the 

pravWons of •Provindai Administered 

Tfibei Areas Levies Force Regulation,
;

ATT! ;•

PeshawaHflgh Court
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* r

ioi2i Therefore, we believe that (he 

status of petitioners Is that of civil servants

i
i'

I

i

for all practical and material purposes, and 

as such, the matter of terms and; 

conditions of their service squarely falls 

outside the ambit of writ Jurisdiction of this 

court given the explicit bar contained In 

Article 212 of the Constitution. As earlier

I

i.

I

*

j

discussed service rules of the petitioners 

(PATA Fedemi Levies Force) and 

Provinciai Levies Force both were framed 

under the provisions of “Provinciai 

Administered Tribai Areas Levies Force 

Regulation, 2012“ and through tiie ibid 

judgment, the personnel of Provincial 

Levies Force were declared as Civil 

Servants after exhaustively discussing the 

matter of Levies Force perfbnninig their 

duties In PATA. Therefore, on the same 

premise, we have no hesitation to hold that 

the petitioners are Civil Senrants as their 

service fuifills the entire criteria of Civil

i

:
.3

Servants so provided by the law. Learned 

counsel representing the petitioners could
*;

■ r

..
EXAu...
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not distfngulsh the status of petitioriers 

(PATA Federa/ Levies Fdtve) vis a vis
t

Proydnciai Leavy Force In any manner. Both 

forces are performing their ftjnctlons in the
■■ .i ^ ■

same area for the same object and;

purpose, and both are being maintained 

through the provincial exchequer. 

Therefore, the matters arising out of the

terms and; conditions of service of the 

petitioners are only amenable tp the 

Jurisdiction of the Service Tribunal in terms 

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have challenged the vjres of the 

impugned Notification and as such the 

same are not amenable to the jurisdiction 

of the Service Tribunal Is coricerned, 

suffice ft to state that It has long been 

settled that Service Tribunal has ample 

jurisdiction to deal with the issue of vires of 

the law and rules framed thereunder. 20f5

ASSEMBLY

5 '■

■V

SCMR 253 NATIONAL 

SECRETARIAT through Seehary 

MANZOOR AHMAD
V.

Md others.

■f

yVTTE
EXAMjriwgR iig
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i
i

■-

:

Therefore, the contention so agitated at the

bar Is misconceived and as such repelled.

In view thereof, the status of 

petitioners has been dedcued as that of 

Civil Servants and the mattw In question 

revolves around the terms and; conditions 

of their sendee which does bU outside the 

jurisdiction of this court given the baring 

provision of Article 212 of the Constitution 

and as such Instant petitions are dismissed; 

being not maintainable. However, the 

p^oners may approach the worthy 

Servk» Tribunal for the redressal of their 

grievance if so advised. Albeit, earlier the 

status of petitioners being civil servants 

was not determined, therefore, the 

petitioners may avail the remedy of appeal 

within the statutory period of limitation 

commencing from rthe date of issuance of 

the certified copy of this Judgment in terms 

of the Judgment of august apex court in Oul 

Raqlb ftftan's case 2018 SCMR 903.

COC NOS.38-M/2021 

W.P.N6.367~M/2021 and; COC No.436~

i

.. 'r !
•j

!

I

■!

■ !■:

I

i
. t

i

r
I

5

i

;

in

;
i

ATTES^D
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P'2022 In ;
'^■P.No.133S^/2022 are

dismtesecHbr having bewme Inftuctuous.
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