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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
 TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

S?arvice Appeal No. 122 Qﬁ &> _of 2022

MW“‘P Mukhtyar =“i S/o Abdur Razaq R/o Thana, Tehsil Batkhela,
District Malakand [Sepoy No 461 0]

N Appellant

VERSUS

1) G_ovemment‘of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar. - |

2) Government of Khyber through Sécretary Home & Tribal Affaifs
Department Civil Secretariat at Peshawar. _

'3) Commandant Malakand Levies/Deputy Commissioner, DlStI‘ICt
Malakand at Batkhela.

o ...Respondents

APPEAL UNDER SECTION 4 OF
'THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974

" PRAYER:

On acce'ptan'ce of this Appeal, Notifications No.
SO(PoIlce-lI)HDIMKDILeVlesIMlsc 12020 dated'
22.03-2021 & No SO (Police-l)HD/1 -3IFederaI'
Levnes 2021 dated 21 -10-2021 and subsequent
retirement orders issued by respondent No.2 may
be declared as illegal and the same be set aS|de
Consequent!y, the appellant may be held entitled

" to complete his service till attaining 60 years age"
in tight of Notification dated 14-07-2020.

Alternatively, the |mpugned notifications may be
declared to be lneffectlve upon the rights of the
appellant and he may be allowed to complete his
service fill attaining 60 years of age.
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. would retrre on reaching 31 years of service or 51 years of
‘ age Naik 29 years of service or 48 years of age, /Naik 27
z year of servrce or 45 years of age and Sepoy 25 years of
service or 42 years of age, whichever is earlier (Copy of

amended' Rules notiﬁed in March 2021 are Annexure “E”).

' :'That the above mentroned Rules being extremely detrimental

- to hrm the appellant ﬁled representatlon before the concerned

- quarters for redressal of his. grievances. The same has not

8 | That the appellant alongwrth other srmrlarly placed personnel

been responded to as yet (Copy of representatlon rs Annexure
’ uF”) . .

-'of the Levies Force got retired from service on reaching

certaln agelcompletron of certain length of service as

- . prescribed by the above mentroned Rules (Copy of retlrement

rnvoked the Constltutlonal Jurrsdlctlon of the Hon'bie

order is attached as Annexure “G")

That the appellant along wrth other similarly placed persons

8 Peshawar Hrgh Court by ‘way of filing various constitutional

= Petltrons challengrng vires of the above mentioned rules.

- 10)

BET)

| That during the pendency of the said petrtrons the Provincial

| _' Government made further amendments in the Federal Levies
- Rules on 21-10- 2021, 'whereby retirement age in respect of
. lower ranked members of the Force was enhanced by a few

| years (Copy of amended Levies Rules notified on 21-10-2021
- are Annex_ure ‘H").

f
!

That the appellant ﬁledl another representation against the

.- above mentioned further amendments in the relevant rules,

1)

whi.ch‘was never résponded to. ‘(Copy of memo of second

_representation is Annexure “I").

: That against the above mentioned Rules framed by the

E Provmmal Government the appellant alongwith other similarly

placed persons ﬂled various other constrtutronal pet!trons (W.P

- N0.469-M/2021, W.P No.470-M/2021, W. P No.337-M/2021,
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W.P No.338-M/2021, W.P No.333-M/2021 and W.P No.335-

~ M/2021) before the Hon'ble Peshawar High Court. However,

' 'because of jurisdictional issues, the matter was referred to a

' larger Bench

“That in llght of the above mentioned Act, the appellant along

- with other srmrlarly placed employees of the levies force filed a

.constrtutronal petrtron (WP No. 1281-M/2022) before the

" ‘Hon'ble Peshawar Hrgh Court Mingora Bench to the extent of

" ,;therr re-instatement in light of the Provincial Assembly s Act.

The petrtron was allowed by the Hon'ble High Court vide
Judgment dated 23—11-2022 whereby the respondents were,

: ,:dlrected to re-rnstate the then petrtroners lt is worth

mentlonrng that - vires of the impugned rules were not

: challenged in the said petrtron which are berng rmpugned

o ‘through the instant appeal

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petrtrons on 29-11-2022. Consequently,

the Hon’ ble Hrgh Court decrded that personnel of the levies

S force are civil" servants and their employment matters would

be dealt wrth by this Hon’ ble Trrbunal (Copy of order dated 29-

' 11-2022 is Annexure “J,

That berng aggneved with the impugned notifications and

' -subsequent retirement order the instant appeal is being filed

before this Hon'ble Trrbunal rnter alia, on the following

B grounds. _

GROUNDS

A),

y

That the rmpugned act of amendrng the relevant Service Rules

to the detriment of the appellant and subsequent retirement is -

o rllegal and un-Constitutional. Hence, the same acts are liable
- tobe declared as such.

B)

-That it is a settled law that servrce rules cannot be amended to
‘the detnment of public sector employees Even if they are so




u) Any other remedy though may not specuﬁcally
prayed for, but Wthh circumstances of the case
'.would demand in the mterests of justice, may also

" be granted - " C’ﬁbfkf
S ‘ Appellant N\ . :

~ Muhammad Mukhtyar
~Identified by counsels |

07

" Dr. Adnan Khan Barrister-at-Law,
- Advocate Supreme Court of Pakistan.

Umar. Sadig Advocate High Court

CERTIFICATE
' __Certlﬁed that -no such I|ke appeal has earller been filed before
this Hon'ble Tribunal on the subject matter.

Appeilanw

Muhammad Mukhtyar



'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TR’IBUNAL_. PESHAWAR (CAMP COURT AT SWAT)

| | Serwce Appeal No _ __of 2022 ,
| .:Mutmmgl Mukhtyar ‘ ..... TRROTREP ...Appellant

|
b
|

T

L ppmemiasin rap
HER QLG
VERSUS SUS

Government of Khyber Pakhtunkhwa and another

i
t

o | Respondents

...............................

-  AFFIDAVIT
| "Mb"mmégi’-a M_ukﬁtya'r : o "(Appellant), do héreby solemnly affirm
‘and declare.t'hat the contents of the abqvé titted Appeal are

I true and correct to the:be's't of my knowledge and belief.
- Furthermdre, no ‘such like appeal has earlier been filed

“matter -

f o o DEPONENT
B .>'4473ﬁ%_?¢”
. o B » ' MQL.A\\\&AA Mukht”yar LG

) o fﬁ%?m

i  ZECAN ADL -.

: - A_ '/"’(ﬁ:f *‘:ﬂ tﬂ‘:s"*{"s’fqlz.z;\ . |

"’i : :‘f,‘“;7L»ﬁ::1'J\9’- 2 » A

befbre_- this Hon’able Tribunal or elsewhere on this subject

NP



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| 'TRI'IBUNAL.' PESHAWAR (CAMP COURT AT SWAT)

Serwce Appeal No. _of2022

Muhammad Mukhtyar ) e, FETSRR Appellant
o RS

-'EGove[nment of Khyber Pakhtunkhwa and another
{' e e e s Respondents

. ADDRESSES OF THE PARTIES .

. 'APPELLANT

Muhammad Mukhtyar S/o Abdur Razaq R/o Thana, Tehsil B
Batkhela District Malakand [Sepoy No.4610]
(NIC#15402 3313314-9) . (Cell# )

RESPONDENTS

1) Government of Khyber through Secretary Home & Tribal
Affalrs Department Civil Secretariat at Peshawar.
2) Commandant Malakand Levues/Deputy ‘Commissioner District
Malakand at Batkhela.

b - ~ Appellant : ] ;

Muhammaed Mukhtyar

~ Identified by counsels

R

o o ~ Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court
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Lo ?mlnda) Govmment of Khyber Pnld!mnldm s pleasod tn maka ﬂ\qmiowing ru
4 shot e and eqmmmcamm (1) Tese. rules may be colled QTR
B i seviosfomnanioolilt coAmsndeuleit 20431
o g,)_ They shall eumelmn force at once. K

2

', ~sholl havo &0 mesting herstyy fespecnvety sesigned t9 them, namely:

- o

S HONE & TRIBAL AFFAIRS DEPARTMENT

S o . .‘Deputy Oommnndant wsmmmuon)' ‘. means

" QOVERNMENT OF mmymnumm -

unnltlom.—(l) In these Rules, uniess the conm gtherwise mqulre.

o "Gommndant' msans COmmandant of Yhe Force,
< Commissionerin meltmpecﬂve]umdlwon'

.. (@ .. "Deputy commandam {Operation)” “means an Assistan
S officer of the mstxlctdeslmmd ag such by tha provt
Deputy Commandant {Operation) of the Forca In PA
jurisdiction & such powers and perform such functions as

o wiio shall ha responslble to.the commandant for operatid
. n PATA., ,

’ (Mminlsmﬂon) of the Force, ) whio shall ba an officer ©

- ot.any offiesr of of the' D\stdcl:deslmmd us such by the P
cmd;e in hls ‘respectiva jurisdiction such powerd and perform- such
may be

ol on and ssmn\lshmwtmmw of the Force in PATA.

ammmnt' mums m emmmof l(hybat Paiditun!

. ‘HomoMamenf moans Provincial “oma &Trib.

ﬁ"\nmat reemthneht" means’ appol
ttansm;

@ - 7 'Appbindng Authority™ means the appo!nﬂng auﬁtonty sp _ fied In m\e—4,

f th pm\dncld o

and who hall e respansible to {the Comis

el Aﬂal Department: .

ntment made other tha by pmmo 5
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Peshawar the 4“‘ February 2013

"In exercrse of the power eonferred by Secnon 9 of the PATA Levies Force
Regulatlon 2012, the Provmcrally Govzrnment of Khyber Pakhnmkhwa is pieased to .
make the following rules, namely - ' : :

. i;%' 1. Short title and commencement (1) These ‘rules may be called Provincially

o

Admtmsn'ated Trtbal Arcas (PATA) Federal Lev1es Force Service (Amended) Rules,

2013 _ . |
(2) They shall come into force at once. ‘ , -

‘ e)tprcssron shall have the meamng hereby respectwely ass1gned to them, namely:-

R s (a) : “Appomtmg Authonty" means the appomtmg authority specnﬁed in rule-4;

: 2 A Deﬁniﬁon. (1) m tﬂcac Rules, unless the context othervnse reqmre, the following :

b

o

(b)) "‘Commandant means Commandant of the Force, who shall be the .

* " Deputy Comrmssroner in their respective jurisdiction;

TLA{e) : . '_“Deputy Comrmmdant (Operanon)" means as Assmtant.rComrmssxoner or .

any ofﬁcer of the Dlstnct designated as such by the provmcral govemment

L who shall be Deputy Commandant (Operanon) of the Force in PATA, to
'exerclse in hlS respectwe Junsdrctron such - powe r. and perform such
funcnons as may be prescnbed and who shall” be responsrble to the

‘ .‘ Commandant for operattonal matters of the Force in PATA

(d “Deputy Commandant (Admunstranon) means Dcputy Commandam?_f

(Admrmstratmn) of the Force, who shall be an officer of the provmclal

L

govcrnment ‘or any “officer of the. District desxgnated as such by thej '

provmcral government to. exert:rse in hlS respecttve Junsdtcnon such

. powers and perform such funcnons as rnay be prescnbed and who shall be _

/ _' ' responsrble to the Commandant m admrmstratton and estabhshment
‘ o matters of the T'orce in PATA.

(e). - “_Govehnrmt ‘means the Govemmcnt of Khyber Pakhtnnkhwa,

',: ) - :“Homc» Department” ‘means Provmclal Home & Tribunal Affanrs.
Dcpamnent

- (g). - “Imtml recruxtmen ” means appomtment made other than by promoﬁon or

by tra.nsfer,

() “Schcdule” means the Schednle appended to these rules
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. SCHEDULE-II

o Seg.Rule"'17

[S#] _ Post/Rank.

. Length Ofseerce/Age ;

. Subedar Major (BS-16)

38 years Service O 03 years service 8s qué&ar Major of 61

years age whichever is ‘earlier

7 Subsdar (85-13)

3‘5 years service Of 03 years Service as Subedaf or 57 yeﬁrs'
age whichiever is earlier - : .

3. TNaib Subsdar (35-11)

32 yé‘a'rs service or 03 years service as Niab Suﬁédar,o;'54.
years g whichbver is earlier oL ‘

T B9

age whichever is earlier -

159 years servics or 03 years service as Havaldar or 51 yéaj

Tk @SN

‘whichever is earlier

6 | TNaik (B56)

73 yehrs service or 03 years <ervice s L/Naik or 45 years 8ge
whicligver.is earlier . - .

T s Ess

26 years service or 03 years service as. Naik. oir 48 years 8ge |’

i

20 ygatﬁ~s§wicc or 42 years age.whichever is earlier J f
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: " Govemment of Kyber Pakhtunkhwa, R '

Home & Trn)al Affairs Department :
i . Dated Pestawar the 42® December, 2013
'NOTIFICATION .

" Nog .§'6j'.l..ﬂios)l-iQIFLﬂljg112013Nol.1. The Competent a ority has been pleased to order
- further. amendments in Schedule-i of Rule-4(2) and Schedule-lil of Rules-17 under Para of the
egulation for PATA Levies Force, 2012 & Rule-24 of the Provincially. Administered Area .

FOATA) Federal Levies Force Service (Amended) Rules, 2013 as under

;Rulo-’l(z) Schedule - - . .
S S SCHEDULES -
- : ' Sea Rule A(2}
\Uniformed Force . I
I'S.No PoAstI.Ra‘nk Eligibility for \Proino Direct Quallfication
SR B promotion tion Quota
o I S : Quota \
| Subedar Major (BS- 1 One year service 100%
118 o as Subedar B
“Supedar (BS-13) One yoar semvice | 100% | .. ~
A T as Naib Subedar. ' »
Naib Subedar (B5-11) -{ One year service \ 100% L,
- -0 | gg Hawaldar . \ '
Tiawaidar (8S-8) -~ \One year service 100% \ '
e ' as Naik '
Naik (BS-7) -~ One year service | 100%
S : asLanc’eNaik : :
T Lance Naik (8S-6) { One year service | 100% \ J
" b - asSepoy
Sepoy (BS-5) S \100% \Middle PasslMatrlc__\
Head Armorer (BS-5) . One year service 100% . Middie Pass/Matric
. T B Assistant . . .
L Armorer: . :
\*Assistﬁ;m Armoref \ 3 \7 \1-00% iddie Pass/Matric
®S-1) - - 1 o

.';".; - - . - - -3

Rule-17 gRetiremem): (1) Al uniform levy personnel shall retire as per Schedule-ill of opt for

“ retirement after completion of 25 years of regular service and no extension beyond retirement
d v ) - .

- ghall be granted.
i T SCHEDULE i
o R Rule -17 {Rotiroment) ___
N PosURanK, “Tiength of ~ervicelage for retirement ]
: or 60 years of ageé whichevet is earlier

o bedar Major (B5-18)_| 37 years of service
Subedar (BS-13)- ~135 years' of service of 60 years of age whichever is earlier

, Néib Subedar(BS-‘l 1) |33 years' of service or 60 years of age whichever is earlier
14 . \ Hawaldar (B8s-8) . \ 31 years' of service of 60 years of ageé whichever is earlier
) 5. Naik (BS-T) .. A 29 years’ of service of 60 years of age whichever is earlier
‘ 1 6. Lance Naik: [CER 28 years of service or 60 years of age whichever is earlier
7. Sepoy (BS5) .- { 5 years' of service or 60 years : i A
o
TN
N ” (\(\ o
. Ve CERTIFED TV
Vs o ' ) _ ‘- .‘ol*l . | X 'BE i‘;ﬁ%sﬁ_ ’\1”,@%\{ ’

[V —
P



\

y.

»
-
-
..

]
' ot i
<
B
a

- =*
“ v
S

- Bdamere = =a ver » Sobma— s v
raw—— o=

N :
A P i
-'.'---- LT e . ;
Mavmumhwmmaw B SN R
S “UMmuu— All Levlqu'mal shalt, n.-ﬂrc m ma laa ll e ;
. L. ‘ PR 13 I
. . nnnlumlhcn morwmmuml.c.mtytmymuw rlmy muyopzw . lI R g
; Rty : |
. ‘ L Tetiretriont atler enmplam ortwauy-ﬁvc (131 \wn rpguhr omem- . } Lo
A - Sché‘dule-lllshallhcdcl.ued, e .-.'.'.'..’“ T L L
[ . ) . ) . ) . .: 0:.' A ' . o" ) i. .
' R T \nzem.mmu-.n;, I
.. . u:‘n"m KUVAFR PABHTIN R di
C : - A unw-nn \mvm oy
” ‘ | S VL S F R P LN
. ] Cnpyrawudedwuw- k T : :.‘-.:,-." UL NI S
Lo . b.;www puamqrsceu-\adz-l kll\bﬂlﬂldmﬁau*lm i .
SRR 4 mﬂwmﬁk(uw«w\mm klwh-rl’:khsmkhwa P&M. b ‘
2 1 Al W&wwbuwmu-,hwiwmu&hrn.u.~ ' . ‘ - )
i RopinrarPesowar High Cvurt. b, "+ - e '1 L
" : " Alj Commissioners. Kirvber BOetbba: . o 25 e T
; , 6 AlfDepiy Cossmissiencrs. Rlyber Pallimabv, -} © 7 o Can T T
" 3. Provinclal Slection Cateissioncr, Khyber Malchaunblngs -, o S S 0 Lo
: ‘% WWQMWW S ! AT !
} 9 Al Siaels ol Anachol Deymsuyes s TN Leob



. focs
1% S

BET'I'ER COPY

. HOME DEPARTMENT
- NOT LEICATION
Dated Peshawar the 14- 07-2020

-/‘No‘ SO (Pdlice-IDHD/1-3 In exerclse of the power conferred by Sectnon 9 of the

Provmclally Admmlstered Tribal Areas Lewes Force Regulation 2012, the Government B

 of the Khyber Pakhtunkhwa is pleased to direct. that in the Prov1nc1ally Admxmstered

Tnbal Areas (PATA) Federal Lewes Force Service (Amended) Rules, 2013, the ‘

. followmg further amendments shall be made namcly

Amendments '

In gge saxd rules .

ay Fro mle 17 the followm shall be substituted -namel: :

B Q’L_B_e_t_!_l;g&e)_l.t_—- All Levies Personal shall retire from service on

§
4

o attammg then age of superannuauon i.e sixty (60) years or they may opt -

 for retuement aﬁer completlon of twenty-five (25) years regular service,

: - and _ : :
) jsched;ne_-m shall be dcget'ed.

I SECRETARYTO '
o | GOVT: OF KHYBER PAKHTUNKHWA
» HOMEDEPARTMENT
Copy forwarded to the- - :
SR
.
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MENT OF KHYBER PAKHTUNKHWA
LAFFAlRS DEPARTME NT | (-

———

B e

GOVERN
HOME AND TRIBA

e m—— .-.-..----

NOTIFI ATION

dated the = 2.3-2021 '

‘ RLE exercise of

Regulalion, 2012, the provincial C

rect that'in the PATA Federal L

Pesh awar,
the powers

-9 of the PATA Levues Force

conferred by Section
is pleased to di

yber Pakhtunkhwa

Government of Kh :
Levues Fofce Servnce (Amended) Rules 2013. the following turther amendments shall L ?
“ be made namely. o : g ' “ r
- o Amendrnents e ) | : z ,» E

An the sa\d rules - : B - %

e subshluted namely. g %

the lol\owmg snau b
he appointing Aaulhomy for initial

g A in Rute 4, sub-rue (1),
o '""') ‘Commandanl shall be t

recm\tment and promotlor\ uplo the rank of Subedar'
\ing authorlty for purpose of

. . Provuded thal lhe appoin

. ‘ . . pr'omb\ion to the posls of Subzdar Ma;m and Supermlendents shall be
N T ~Secretary Home Oepar\menl

wmg shall be subsmuled nameiy.

2.” For Rule 17, me foli
F4
er Schedule-l\l and no

w{7. Retlrement Au Levy ersonnel éhall retire as P

" exlensnon an servcce after rehremen\ shall be gramed . 3

3; ’ .For-Schedule-m tne, followmg sha\! be substttuted namely

"Schedule-l!l
[sae rule 17

_the  Subecars
_ lntefmedw*v Quahﬁcaum

By promolton
of Seniority c
R LT following " manner,
Sixty ears of '~ agel

. namely:
iy Fi ercenl (50%) wnichever is earlier
ongst the

. having ln{ermediate
- gualification: and

(n‘ Filty percent, (50%) |

from amongsl aid

Subedars having

Se’condary school
te -

By promolion,
of Seniority § Cum Fhdess in

the followmg mannef.
, namely: o

Service as

aib Subedar EESEL
| subadar of Slxty Years ;




, o '.q'ualiﬁcalicn_and ‘ . i
“ (i) Filty Percent (50%) from .
smongst Hawaldars. : ] b,
"Name ofthe Post/ Rank | - ~Qualification for Promotion ' Length of Service / .](
R Hawaidar (BS-08) . s - - Thity One years service |
- Ly - or Three years service o
as Hawaldar or Fllty
. One years of age,
: ) S : Ao whichever Is earlier.
ET [ Nak(BS07) 7 1 - - Twenty Nine years
AR ' - PO - : : carvice or Thrae years
service as Naik or Forly
Elght years of age,
B Do o ) L - : whichever s earlier.
6 L/naik (BS-06). B 1 T . Twenty Seven years .
. LT R ' sarvice or Three years
service as [/Nalk or
- Forty Five years of age, |
N : : L : ‘| whichever is earller. 1.
7- . 1 Sepoy (8S08) . . : R - . Twenly Five years
R RS T o : service or Forly Two
: years of age, whichgver |
* A earlier.” N
, SECRETARY TO S
GOVERNMENT OF KHYBER PAKHTUNKHWA, & -
7 HOME. & TRIBAL AFFAIRS DEPARTMENT .
- Copy forwarded to the:- :
1. Principal Secretary to the Governor, Khyber Pakhtunkhwa. '
; .2. Principal Secretary to'the Chief Minister, Khyber Pakhtunkhwa.
: - 3. All Administrative Secretaries to Government of Khyber Pakhtunkhwa,
: " 4 'Registrar, Peshawar High Count, Peshawar. S
.l 5. All Commissioners, Khyber Pakhtunkhwa. :
- ‘6. All Deputy Commissioners, Khyber Pakhtunkhwa. C
e _Pravincial Police Officers, Khyber Pakhtunkhwa. 5 ‘ o
- 8y .All.Heads of Attached Department in Khyber Pakhtunkhwa. o
o’ PSO to the Chief Secretary, Khyber Pakhtunkhwa.
10. Accountant General, Khyber Pakhtunkhwa.
" '{1. Direction Information, Khyber Pakhtunkhwa. - ‘ )
12. The Manger Government Printing & Stationery Dgpadfhent. Khyber Pakhtunkhwa.

He Is requested to publish the above Notification in \he Extra Ordinary Gazetie of i
" Khyber Pakhtunkhwa arid supply 50 copies. (Printed) of the samg to the Home
Depariment . . ' '

. \ :

s ¢

..
- .

. section Offidet (Police-ll)
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" ‘1. That the applicants axe the levies personals of Malakand Levies.

- 2 That the Malakand Lmes is established in the year 189s.

4

3 'I'hat the Malakand levy persqnals are performing their regular duty as
police since 1973 |

4 Thax 1n the year 1962 Levles rules were promuigated., in which the
retirement age of different ranks were determmed and the of retrement
of Snbidar Mador. Subidar. Naib Snbidar were determined as 30 years of
service or 50 years of age. for Lans Natk to Hawaldar 25 years of sérvice

or SO years of age and for constable 18 years of service and 50 years of
age whiehever comes first. Mmf K
‘ /s
B j‘ .
5 'I‘hat aftet: the promulgaﬁon of the said rules. the mentiéned rules were
- first: ammded m Februm:y, 2013 in whieh the retirement age of different

anks were determined and rescheduled, the retirement age of Subidar
Major were changed to 38 years of semce, or 3 years as Subidar Major oF

60 ye,ars of age. the renrement age Subtdar were changed to 35 years of

serwce or 3 years :.tmmar or 57 years of age, the retirement age Naik

Id A.'
. l‘ 4
! -
ko
/




A service, 3 years as Hawaldar and’ 45 years of age. 'I'he retirement-age of

3 _Subidar changed to 32 years of service or 3 years as Naik Subidar or.54

j‘_years of a.ge The retirement age of Hawaldar were changed to 29 years

1{ service, 3 years as’ Hawaldar and 51 years of age._That the service of

. Naik were changed 1o 26 years of service. 3 years as Hawaldar and 48

. .years of age. The retiremmt age of Las Naik were changed to 23 years of

Seopy/constable were changed to 20 vears of service, 42 years of age

3 whichever comes first. mgle_met_l). E>

. That: in December. 2013 the service tenure and redrement age was

e | rescheduled for Subidar Major 37 years of -service and 60 years of age.

Subidar 3'5 year of service or 60 years of age,for Nalb Subidar 33 years

- of service or 60 years of age. for- Hawalda: 31 years of service or 60

e years of age, for Naik Hawaldar 29 years of servlce or 60 years of age, for

N Laa Naik Hawaldar 27 years of service or 60 years of age and for the

'constable/seopy 25 years of service or 60 years of age which comes

L ﬁrst@sﬂsemw—h e

4

In augusr 2016 the service tenure was. once again rescheduled in which

for the post of Subidar Major 37 years of service, 3 years as Subjdar

- Major ard 60 years of age, For Subidar 35 years of servxce or 5 years as

' mhidar"’or 60 years of age, for Naib Subidar 33 years of service or7 years

Naib Subidar or 60 yea.rs of age whxch comes first. Wﬂh D

. That- on 14/07/2020 the schedule of the retirement and service tenure

was amended as deleted the renrement ‘age was fixed as 60 years, or 25

years of semce tenm'e whichever comes first, (gg_m{_amsh_edl E.

.'q""

G e TR T




A er 51 years of age. for Naik Hawaldar 29 years of service or 3. years as

-y

—
ey

/"

9 Tbat on 22/03/2021 the levv rules were lastly amended in which for the

o~

-
-
“a.

- ;:post of Subidar MaJor 37 years of service or 3. years as Subjdar Major or .
- ;5;60 years of age. ror Subidar 35 year of servlce, S years as Subidar or 60
'5'. ...of age, for Naib Subidar 33 years of servlce or 7 years as Naib Subidar or

.t : 60 years of age, for Hawaldar 31 years of semce or 3 years as Hawaldar

' Naik Hawaldar or 48 years of age ‘for Las Naik Hawaldar 27 years of

. servme o: 3 years as Las Hawaldar or 45 years of age, for constable/Seopy

- I 25 years‘of servlce or 42 years of age(_[{__ggmm F -

10 'I‘hat m the above mennoned rules of 2021 the ranks of Hawaldar and

Seopy are changed two steps down from scale 7105.

. :11 ‘l'hat agamst the different a.mendments some levy personals ﬁled writ

petmons before the Hon anle Peshawar high court which were decided.
(ggnkwmsnsm- q

'~ ;12 Tha.t n the yea: 20”).1 some of levy personals ﬁled an applicatlon to your

F Honor. on that applicauon the summery of ten pages were prepared

which was approved by the hon able Chlef Minister - of KP '(_copy
H - A

13. 'I'hat the ﬁnal amendments of year 2021 are against the fundamental
. rlghts of the.. applicants, because these amendments are based on
' ’_discrlmlﬂatlon m which the servlce tenure and age of reﬂrem of

’ Hawaldar to copstable were reduced whﬂe the service tenure and age- of

' redrement of other ranks were enhanced

N




! !a

personal§ of lower ranks al:e golng to be redred.

.::.7.‘"'-15 That for the fank of constahle the age of recrumnent is minimum 18

years - and the age of retlrzment 13 42 years, 80 it is not possible that v

someon.e wﬂl serve for 25 years

i 16 'I‘hat levy personals are also serving the country as other forces and be -

dealt like orherr forces/police. and their service stmcture be schedule

,' once for all.

- 17 'nm the amendments of g021 .are against the natural Jus’ice and

fundamental nght of the apphcants are mvolved

| Dated.29-3-2021
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, OFFICE GF THE DeC MALAKANDI
. COMMAN ANT MALAKAND LEVIES
nLC
DATE MALAKAND THE 2021 .
Phonn‘ 0932-452080 Fax: 09 -452105 .
n mrsuance of Nolll'callon  No SO(Pahce-ll)n'iDIMKDn.evlesMiscl2020 T
amended ngce Rules 2021 Schedule. it dated 29.03-2021, Issuved by Government of - =
Khyber Pakmunkhwa Hame&'\'nbal At{atrs Departmenl Peshawaf the {ollowing Naik of B !;:f
Malakand Le\(tes. who have already. complelgd the tequ:snle servicellenurelage as noted o :
agai pst gach stands relifed from service with- effect from- 22:03-2021 (AN) with full im
peusuonery benefus as per relevanl pensmn rules . ’ ' T
[SNo Regimental No. Nama a Rcttrement Reason P
: &Qg;lgnalion | R, : ' -
| 4330 Naik - Ess’a Khan - -Con'\plelio'n of 1he both requisite 48- -
' AR . : - | Yearsaf age and 03-Years Service as o
S S . ~{Naik - : LT
14331 Naik . - Gut Rehman . - Compietion of the Both requisite 48- 1 T
: ~ . ... .| Years of age’ and 03-Years Service as | G
' - : .- | Naik - oo
4332 Nalk | Abdul Karim, -~ Completion of the both requisite 48- -
e v | _Years of age and 03-Years Service as
. . I Nak
T 14333 Nalkk - {Zarminosh . Completion of the both requisite 48-
2 TR : : e Years of age and 03-Years Service as
: . - | Naik .
4334 Naik. Zakif Ullah . - Completion of the requisite 03-Years
VL - : Service as Naik '
¢ 1 4337 Natk Mohd Younas Completion of the both requisite 48-
L b | Years of age and 03-Years Servicé as
‘ . - | Nak
Amle Nawaz Khan Gompletion.of The bath requisile 48-

‘Years of-age- .and 03-Years Service as
L Nalk
“T Amir Akbar Khan Campletion of the both requisite: dj

Years of age and 03-Years Servlce as
: ' -1 Naik .
| 4341 Nalk Shah Roofn Khan Completion of ihe*requlslte an'-fears \ |
' L I * | service ag Naik___- ‘
10.| | 4342 Nakk Omera Jan T Completion of theboth requisite 48-‘
5 PR - C Years of age and. ‘03-Years Service a@s :
g _ - . © - | Nak . !
{343 Naik | Sald Ahmed - "Completion of the both requlslle 48-

l ‘ Years of age and 03-Years Sewﬁe as.
Nak __

RN T w T 150 e
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. 24, . '4581 Sapoy 'Gul Nfaslb : ; R '_ Comp!etlon of the requisita 42-Years age
HT250 4563 Sepoy | Sadiq Ahmad 'Completion of the requisiie 42-Years age
- 28.° 4566 Sepoy Amir Nawab Completion: -of the requisite 42-Years age
27, . 4568 Sepoy. | Taj Wahi . compietion of the-requisite 42-Years age
’ 28. '4589 Sepoy Maohd lslam B ‘ :'. Completmn of the requisite 42-Years age
78, | 4570. 570 6epoy | Amir Alzal Khan Camplelion of tha requisia 42-Years age
B 39;"j' 4578 Sepoy Nazar Hussaln' 'Complellgn of the requisite 42-Years age
.81, 4578 Sepoy - iMuhammad rmran _mﬂaﬁgn of (he requisite 42-Years age
. .32 |4580 Sepoy Penraiz Shakeel ‘Completion of the requisite 42-Years age
33 458f§§p‘y_ Akmal Mohd Completion of ihe requisite 42-Years age.
t 34, | 4584 -Sapoy Mohd imran _ 'Cbrhﬂelion of the requisile 42-Years age
‘[ : 35. . 4555 Sepoy ‘| Shahid Ak : . F.:dmpiellon'd the requisite 42-Years age
. 36..] 4586 Sepoy | Zlaur Rahrrian | Completion of the requisite 42-Years age
P 37 <4587 Sepoy Abdpr Ra§rud ; Compietlon of the requisite 42-Years age
=38, | 4590 éepoy Lal,laréz' ' : Complellon "of the requisile 42-Years age
: ‘35..‘ " '4592 Sepoy  Javid Khan |/ — Completion of the requisite-42-Years age
40, | 4503 Sepoy | Mond Aftab - Gompeton of he requisia 42-Years ge |
e . 4595 Sepoy | BashirMohd "Complation of the requisite 42-Years age
_ 142, 14597, Sepoy Gul Mohd .| - Completion of the requisite 42-Years age
T 43, | 4688 Sepoy | Dilawer: Shah’ Completion of the requisite 42-Years age
. 44, | 4580'Sepoy “Suftan Shet v Comptetion of the requisite 42-Years age
45‘.’ '480‘0 éépby *| Nehar Gul .c.;omple_tion of the requisite 42-Years age
. 46 .4.801"8epoy Wazr ;adal LT .co‘m'pleﬁon of lhe requisite 42-Years age
s 41 4602 Sépoy ‘lS‘a]iq Hus;?in | Completion of the requisite 42-Years age’
"~ 4B, | 4603 Sepoy { SaadatGul - | Comptetion of the requisite 42-Years age
Az 49 g 4507 Sepoy - Daulat Khah ~ | Completion of the requisite 42-Years age
- [ B0 [AeAaEepoys: ;Mohwuknuar;,%, COTAIRUON OL NG equINa 4 2-Yearsiage/
51 ’,,4_613. Sepoj imdad uliah . ,Cémplelion of the requisite 42-Years age
b 52. 4 .481&'Sebpy ‘ModiFa'ya‘z _ 'Ctaqnplélion of the requisite 42-Years age
153, | 4627 Sepoy | Sharif Khan " Completion of the requisite 42-Years age
ibA. "4801 Sepoy Abdul Ghalfar Sbah "Completion of the requisite 42-Years age
: 16B. 4988 Sepoy Khayal Badshah Caompletion of the requisite 42-Years age
i ;‘56'. ‘4892 Sapoy Abdul Qayum . Completion of the requisite 42-Years age
{67, | 4696 Sepoy MiFiammad 1iihar - | Completan of the requisie 42-Years age
{88 5057 Sepoy | Bakht Naeem . ‘Completion.of the requisite 42-Years age
- P9.; | 5058 Sepoy | Fazal Rehman™ .Complat!on of the requmite 42-Years age
~.60...| 5102 Sepoy | Sajad Khan ', "Completion of the requisite 42-Years age
_ f -;; T
TR RN SRR Vo1
SIS ” \.“' . ,' ; - .. . .' o Vhere ':g"ii’;;"h“"a?‘w"‘ E«

g !
pE TRUE




5104 Sepoy

: l‘agc.‘!ofl! g

“Omer Rehman,

Cmnplanon of the requata 42-Years aoa

5105 Sepoy |

Raziq Khan

;.COrnpteﬁan of the regursts 42-Tean nga

{5108 Sepay

Nasum Ultah .

S

. Com;:let:on of the requsita 42- Yead o0 .

.1 5108 Sepoy | “Amjad A Cofnpleton T he requiste #2-Taors ‘age |
| 5202 Sepoy- | Amir Hatam Completion of the reqtnete 42 ?S&i’o&{ i

L §258:$epdy'~

. Saeed Uilah Khan

Complatmn of the requssits 42- "'\'ears eqn

.| 5259 Sepoy

Ihsag\ Uliah -,

“| Completion of the requnie a2-Yaare a';c t

5260 Sepoy’

Mohd Hussain '

A -Complasion ol the requists 42-Yenrs ogo

5326 SEpOY

Naushemwan i

Comp!cuon of the requistta 42-Years aqo

5396 Sepoy

Sawar Khan .

| Complalion of tha requm‘.n 272.Yaan nq- :

. 5434 Sepoy :

lmltaz Alam N

o eermn cad

'Compielmn of the requ\mc i3 Yeats 032 :

| 5461 Sepoy ' Mohd Humayan : ‘Complollon of the  requiste sao 42-Years aqe !
. 5480 Sepby., Noor Muhammaq ‘Comptetion ~Tthe reqwsa 723 Yeats age
- - N N . e ———— .

~1§503 Sepoy | Sarfaraz Khan Completuon of the requigre 42-Yearo age 1

.. b M . - ety - - -...-—‘

5505 Sepoy . Noor Khasaid - 'Comp!euon of the requisite a2-Ynars ago :

. | 53;2’4-‘Sépoy i Asghar Al ) Completton of the requisiie 22-Yeors noc ?;
‘ 5897 Sepoy- Fazal Mahmood . -C.omplenon of the teqmsuta 42-Years age

. 6926 Sepoy:‘ Mohd Farooq . . COmple!nn of the tequisite 22-Years “age ‘

15927 Sepoy

Sarta] Mohd

camp!etmn of the requisite -Years age l

"[6302°Sepoy

Wohd Zeb,

[ Completion of the requisito a2-Years ag_l

. ,'. -

oA ne

with touwarded to the:-.

— Copy,

4. Commissioner, Malskand Division

please.

2. Séction’

" DG MALAKANDICOMMANDANT
MALAKMID LEVIES MALAKAND

at Saldu Sharl, Swat for informaticn,

dﬂbar (Polioe-ll) Home 8. TAs Depaniment Khyber Pakhtunkhwa
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Pashawar for information with reference {0 Noﬁﬁabon referred.above
: ‘8 District Account Otficer, Malakand. .
\/rSubedar Major Malakdnd Levies
Official Concerned. . .
: Fof tnfotmanon & neeassary action.
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© Iudgment Sheet
PESHAWAR HIGH COURT, PBSHAWAR. _
(JUDICIAL mzwmmm) S

WP, No.367-M/2021 with I-R,

LUDGMENT

Dafe of hearing — 29, 11.2022
Barrister Dr.Adnan for petitioners. _ «
'Mr.Saqlb Raza, AA.G for the respondents,

===

ngue_mu._ Through this

single judgment, we _shall afso deqide .the
connected writ petitions bearing' Nos.337-

MR2021, 406-M/2021, 503-M2021, 514- .

M/2021, 518-M/2021, 450-M/2021, -601-
M/2021, 681- M/2021, 632- M/2021, 919-

| M/2021, 966- M/2021, 980- M2021, 1221~ .

M/2021, 1222-M/2021, 1252-M/2021, 2210-
Pr2021, 2913-P/2021, 5092-P/2021, 5423-
P12021, and 5424-P2021 as adjudication

of a common question of law and fact is.

involved in all the petitions wherein the
pebhoners have chal.enged the vires " of,
noﬁﬁwﬁon No. SO (Pol:ce-ll) HDI '

MKD/Levies/Misc/2020 dated 22.03;2021

whereby on the basis of impugned office” -
order bearing No.128/DC/CSL dated

’Peshawar Hsg ‘ Court

' ‘Scanned w'ith-camsmér |



20.04.2021, they have been rélied fiom
service with further ptayer that they be B
reinstated into service fmm ihe date of thelr _
retirement |.e. 20 04.2021 with all .back
beneﬁts In alternative, they have prayed
that the respondents be direded to treat.

them at par with erstwhile Federal Levies of
Federally Administrated Tribal Area (FATA)

and; absorb them in police and; grant thém -

full pensionary benefits.

2. Likewise in W.P.Nos.333-M2021,

334-M2021, 335-M/2021, 338-M/2021,
345-M12021, 1026-M2021, 1035-m021
1187-M/2021, 1206-W/2021, 1207-M/2021;
34-M/2022, 212-M/202 and 993-P/2022 the

petitioners have made the following prayer:

“On acceptanca of this writ

petition, the lhrpugnbd Notification
‘SO (Police-il) HD/ MKD/Levies/ .
Misc/2020 Is egainst law and the
fundamental rights. guar_l_utood by

the Constitution of Isamic.

Republic of Pakistan, 1973; may
be deciared lliegal void ab initio

-and of no logal effects.on the

‘rights of the petitioners.”

Scanned with CamScanner



Simllarly, in COC &oaas-wé.oz{h' |
W.P.No,367-M/2021 and cbc No. 436-- |
P12022 In W.P.No. 1335-9/2022 peﬁﬂoners
seek initiation of oontempt of ‘court
proceedings against the respondents for
violating the order of this _oourt._ dated

21.04.2021 pessed in W.P.No.367-M/2021.
3.  Brief facts of the _case(sj ar& 'th.at'the

petitioners were appointed in the 'Sﬁral "

Levies Force® as Sepoys etc. and presently

terms and conditions of their s‘eMo_oé are -
reguiated by ‘?mvinc_lal& wnlsyated.- |
Tribal Areas Levies Fofoe Regulation 201 2' :
whereunder besides PATA Levies Force

Rules, 2012, PATA Levies Forcs Service
(Amended) Rules 2013 were also framed.

Rule 17 of the Amended Rules 2013, deals
with the 'raﬂremenf of personnel -of ‘tt_ie ,
force, which was amended vide notification
dated 12122013 In the manner that “All

the personnel shall retln _as per

Schedule-il and no extension In servlco :
beyond retirement shall be granted”. bn g
14.07.2020, vide Notificaon No,SO .

o Scanned with CamScanner
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impugned Notification is arbitrary, perverss, _ |
Wegal, Issued without lawful suthorlty and
mala fide Intention Just: to “deprlvé. the
petitioners of their ve_ﬁe_d vights accmed n
thelr favour hence vi_ol"atlv;,. of their -
fundamental dghts guéran.t:'eéd ﬁﬁder the
Constitution and thus riot suswlt;éblp in the
eye of law. That though the iinpugheﬁ_ f
Notification was Issued under the regﬁlétloh
2012. However, after the 25" Constiwtional o
amendment, the said reguiation doos not
_hold field, therefom. the impugned '
h!oﬁﬁcationls llabletobeset#sidef | Sl - T
7. Conversely, = worthy AAG‘ o |
representing the respondenls opposed the . I ,,?*:
" argumentssoadvancedbyloamed counsel N
representing the petntioners at the barwhile L

. v b p— 4 ———y = TS

N L

arguing that afler the 25"' amendmem the ...
Provincial  Assembly. passed the.
continuation of laws Act No 111 of 2010
through which the laws applicable o,
erstwhile: PATA were aﬂowed o continue B T ‘ L
including *Provincial Administerad Tnbal. LT

. Argss LemsFomRegulab‘on, 012" and;

ATTE!
. EXAM
. Peshawar Hlg
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thereforo. the impugnod Notlncauon was

issued per law whict does nol requlra any
lnterferenca by this eaun in iu writ

jurisdiction under Artida 199 of me ’
Constitution. Further, petitioners a';_'e_ Civil . |
Servants, and; matier in quest:ion-l;evoi\'es e

around the terms and oondltions of their

serviee which is the exclusivq domain of
the Servioe Trlbunal as’ such the

jurisdlchon of thls court s barred given the

explicit provislon -of Aticle 212 of the
Constitution. -
8.  Heard. Record perused.

9.  Before discussing merils of the case

we deem it appropriate to discuss the o

background of the matter in hand to

~ ‘properly comprehend me','lssqé_ainvo.lved. B
therein. it is worth mentioning that ‘e'.;arl!er: '
the services of the Levies Force were dealt

with ‘under the Frontier Imegular Corps.
(FIC) rules, 1962 which was substituted by
the “Provincial Administered Tribal Amesi

Levies Force Regulation, 2012* (regulation) .
and under the said regulqtibn *PATA Lovies - - .

* Scanned with CamScanner.



Force (service) Rules, 2012° were framed

for Provincial L‘evies Fo:ce Wrile 'separate.

- service rules were also framed thereunder
for PATA Federal Levies Force performlna o
dutles in "PATA" known as 'PA TA Fadaml

Levies Force Service (Amonded) Rules -

2013. Rule 17 of the Ibid rules deals with

the retirement of the Levies personnel

which was amended from time A.tp-‘tlme.

However, petitioners ' have ,héqo_me

aggrieved from the impugned Notiﬁcatidn

vide which the petitioners’ mﬁmmént agé g
was altered which is challenged by them

ithrough instant petitions

10. The main contention 6!-‘ the :

petitioners is that after 25".' amendment‘ th§ ' o

‘regulation has lost lts efﬁtacy and sanctlty
and has become redundant. therefore the

impugned amendment under the - said'

regulation s illegal being vold ab initio, It is-
worth mentioning  that " after the _25"

amendment in 2018, both FATA & PATA.

were merged in the province of Khyber

Pakhtunkhwa and Federal Levies Force

- - ATTE ,
o EXAM '
Peshawar Hngh Court
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working In FATA was. mérgea Into .th'el
regular police of the- province. Albet, ln .
“Malakand Division, Lewas Fome ls sﬂll‘
regulated by "PATA Federal Levies Forde .
Service (Amended) Ruzas:_zois";n view of
the Khyber Pakhtunkiwa Act No 111 of
12019 through which the laws prevalent In
erstwhile PATA at the uma of ‘25"

amendment were allowed to contmue

including regulation 2012 ,whnc_h stifl holdg.- o
the field and as such the same s a valid
instrument. memfbra,’. - "lmpug'ned' -

Notification was issued. by the respondents

with lawful authority

1. Moving toward the  status of the
pet!t;or'lers Itis worth menﬂdﬁind that .éanierl 3
this court while deciding W.P ﬁo.»- 525_- B
M)2016(1kn§muﬂah’s éasé)’déiennined the -~
. status of personnel of the vamclal Leviest
Force as that of civi servants in the '

following terms: - ,
*19. The Provincial 'chiés Force

(“Force”) was grantad statutory

‘cover thmugh " Khyber

Pakhtunkhwa Regulaﬂon No 1 of o

- Scanﬁed,wiih CamScanner '



. ?a)
()

. (c)
(@
(e)
)
@

)
@

2014 (Regulation’). Parsgraph
No.3 of the Regulation énvisages .
for const:lutlon and es(ablishmonl :

of the Force and Its functions, For =

ease rafomnoe paragraph Nos. 3
and 4 of the Regulation are
reproduced as under- '
3. Power to constitute ‘and -
maintain by the Force and m
functions.— (1) Govemnment may .
constitute and maintain a Fomelor

performing the following‘fmcdons. N

namely:
ensmfngsawntyofmadsb;PATA,
ensuring secunty and mannlng of
piquet; R -

guarding Govammont mstrtutions

and installations;

ensuring secunly of ]alls and

arrested cdmlnals

generally malntalnmg law and. order. .

providing mobile escort to VlPs
ant-smuggling adlvfbes espec!ally
Mnbermvaahnsr

destruction oflllio‘tcmps ,
servlng of summons orpmoeduras,
raid and ambush;end =~ -
such other functions as Gowmment
may, by nottﬂcaﬂon in the oﬂaal'
Gazetfs, mqulm the Force to
qerform.

(2)  In discharge of thelr_ ﬂmcﬂons, ,
Officers and slaff of the Force shall

: Scanned w1th Camsmcr '
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0

beouldedhm:ﬂmmm uus'
Regulation and the rules. IR
(3) The head of the Force shall
be Commandant in his mspechva
Jurisdiction. : .
(4) Secrslary .to Govammept,,
Home and Tribal Affairs Department

shell be the compefent authonty of -

the Feroe.

(5 The Force shall consist of
such ranks and number of officers

and members - and shall = be

~ constituted in such manner as may
be prascribed by rules. .
(6) The officers and members of .

the Force shall reoeive'.,sudi pay,

pension, allowances and other

remunerations and shall en]oy ‘such

leave and oﬂwrpnwleges as may be

prescribed by rules.

(7)  The officers and members of
meFomashailwearsuch uniform as
may be pmsaibod by rules or

- instructions. .
() The administraion of the
Force shall vest in the Commandant -

in his junsdicton who shall .
administer t.in accordance with the =~
provisions of this Regulat!on rules :

and Instructions.

(8 The Commandant. - shall L
exercise his powsrs and perform his '

functions  under the qeneral

supervision and directlons of

Govemment.

Vs
-, . ER

- Scanned with CamScanner
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4, Pom alnd' duﬂos of
ofﬂm and mombm ol the

Fom—Anoﬂ?cerormomborofﬂw . '

Force shall- .
(a) take effective measures for ensuring
" secunity of assigned jurisdiction and

for safoguerding against acts of

unlawful Interfonmce '

" (b) prevent unauthorized persons and

vehicles !mm access fo the temtoﬂal
]udsdlction -

{c) take offeciive measums for .-
preventing sabotoge, placemenl of

car bombs,. letter bombs. dangamus
article and camiage of arms and
ammunition into the restricted ares;

(d) use such anms and ammunition-and

equipmenit as may be authorized by

the Commendsnt or an officer

authorized by him;

() search and amest without wanant =
any person who -he suspects of .

_ andangaﬂng or sitempling - to
andangor or having endangared lhe

safety of an Installation and may use

such force as may be necessary in

and

0 petfonnsuchothe-rlp:galfuncﬁnsas B
the competent authority may naqu!m‘ s

him to perform”.

20. The close - perusal of the. _
 Regulation would clearly show

that the Force is rooeivlng its

salary from  the - Provincial '

the discharge of his aforesaid.duties;

 Seannied with CamScanner



:'Exehequer and potfém\s the

policing service in the etstwhila L

PATA. :

21. Having said th!s we wou!d

now refer 1o the crucial issue as to

whéther the employees: of the o

Force can be termed as a civit -

servants and as such they cannot

maintain a constitutional petltuon

before this Court for enforcement |

of the terms & conditions of thelr - L |
22. The connotation - ‘civil
servant' is defined and explained
in respect to the Province of
Khyber Pakhtunkhwa, in the Civil - -
Servants Act, 1973 (“Act, 1973").

For ease reference, we would
refertoSection 2 (b) of Act, 1973,
whlch reads as under- -

*2. Definitions.—(1) In this &cl,
unless the context - otherwise
- requires the - following expwss:ons'. X
shall have the meanings hereby
respectively assigned to tham, that is

fo say- .

(- . - o .

"(b) "civil servant” means a person who is -
@ member of a chvil service of the '
Province, OfWhOhoidsaciw’!postm P
connection with the a!fal:s_.o{me D
Province, but does not include—

S
L ea Bl

Peshawar ngh Court o

' Scanned with CamScanner
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apemonwholsondeputatfontoﬂwi_

Province from the Federation or eny..

other Province or other authority;

apersonwhofsamployodon;_ _
contract, or on work charged basis; . -

orwhoispa;dﬂomconmnqiss,
a person who is & ‘worker” or

“workman® as defined “in - the.
Factories Acf, 1934 (Ad xxv of -~
1934), or the ~~Workmans. -
Compensation Act, 1923 {Act vilof i

1923)"

23. The perusal of the definition
would show that a member ofa .
civil service of the Provlnca or

who holds a civil post “in
connection with the affairs .of the

Province s civil -servant. - All
Pakistan Services are- exp!amed':
in Article 260 of the Constitution, |

which reads as unders - .-

ccccccccccccc

ooooooooooooooooooooo

- of & Province, and includes an All- -
Pakistan Service, service In the

“sorvice of Pakistan" ‘means any.
service,postoroﬁcolnconnocﬁonﬁ

with the affairs of the Federation or

: AnnedFowesandanyomersm

declared (o be @ service of Pakistan
"by or under Act of [Majlis-e-Shoora

.' Scannedmth CamScanner .
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(Perflement)]  or of - a Provincial - T
Assembly, but does not Include : L -
sevke s Spesker, Depuly

Spesker,  Chaimman, - Depuly

Cheirman, Prime Minister, -Federal

" Minister, Minister -of State, Chief

Minister, ~ Provincial  Minister,

[Attomey-General], ~ - [Advocate- I
-General]] Parliament Secretary] or e
{Chakmanormmberbfa'l.awl A
‘Commission, Chaln'nanormember

of the counc:lofts:amic ideclogy, - -

Special Assistent fo ‘the Prime N

Minister, Adviser o the . Prime

Minister, Special Assistant to a Chief
MinlstanAdvisortoeChlsmeftod'

or member of a 'Houab or a

Provinclal Assembly; IR

Whereas Artlde 240 of the

- Constitution envusagesthat: , _
240, Subjoct o the Constiution, the . e L

appointments fo and the conditons - S

o!safvfoeo!petsonsmmasomoe L
ofPaIdstanshaﬂbedetaﬂnlned- E

(a) eeeveennsineisssvsesasensesnaes L
(o) lnlhecaseo!thowrvbosof_' S . L
ahovhmandpos&hmwﬁon SN S
with the affairs of 8 Province, byor - R
‘under Act of the - Provinclal
Explanation.- In "this - Article, - “Alk
Pakistan Séivice” means a Service -
commntomeFodemthwm
Provinces, ‘which. waslnexistenoa
-’hmnodiatelybefomﬂvomnmcmg

s Y ——
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- day or which may be created by Act

‘of [Majlis-e-Shoora (pawgmntj]t ,

24. The Phrase "performing in
-connection with the affairs  of -
Federation or for present matter
Province”  was ‘elaborately -
explained in the case of

rS . Il

(PLD 1978 Supreme 09un»~z44).' '

in the said ]udgmem. the Apox,
Court has held: -

“Now, what Is meant by the phmse K

“performing amotions in connecdon

with the affairs of the Federation or @ -
Provincs”. It Is clear that the '
referance is to govsnmntalorsmo .
funcbans,mvolvhg lnonofmmor- )
another, an’ elemént of exercise o!"' o
public power. The mnwons may be
the traditional pol:oa functions oflhe

State, inmhmg the mamtenanoe of

law and order and other regulatory ©
activities; or they may oompriso,

functions pertaining to aconomic' '
. development, social f"iwam,

education, public ut:7ity service and

other State enlerprises of -an .
industrial or commemlal nature
Ordinarily, thess ﬁmctions wou!dbo
performed by persons or agencles . -
directly appointed, controlled and
. ﬂnancod by tho State, ie., by tholﬁ

* Scanned with CamScanner
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Federal Govemment or a vamcia! _

Govemment”.

- 25, Admittedly, as evident from

the bare reading of paragraph-3 &

4 of the Regulation; the -present

petitioners are performing policing
service in the erstwhile tribal area,
however, their terms ~and
conditions are being régu!aﬁng'

" through Regulation No.1'of 2014

and sfter the omission of Article
247 from the Constitution; through

a provincial statute Le. the Khyber
Continuation of . Laws in the
- Erstwhile va!ndally Admlnlstered .
Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Ill of 2019), *

the operation of'Regulation No.1 of

2014 was conﬂnued Thus. the - .

essential criteria for being a civil
servant is that the person holdlng

the post must perform his functions

.In connection with the affairs of '
Federation/Province and the-terms . . o
and - conditions of his  service

should be determined by or under

the Act of ParllamentProvincial

~ Assembly. The Apex Court in the =~

- U»ATT

EX.

ED

INER.. .
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(1m SCHIR 1081), white ﬂe’lﬁng -

with the casa of an employec of

Pakistan Rangess has observed -
~ that: : -
“7....Porusal of these rules M

shows that they are aff embracing, g

and therefors, under the amendiment

of section 1 of the Pskistan Rengers . .

Ordinance, these rvies would preval
over the Rules of 1973. The Pakisian
Rangers Ordinance was promulgated
to constitute a force called. the
Palistan Rangers for the protection of

and maintensnce .of order in'tm_'.
bordarams.smcowfwmrom

status of the members: o{ml’orwm

_PahstnnRamalsOrdmamlssllqm, oo
thersfore, it can be safely seid that
the employees of the Pakistan

Rangers Willbodaemdtobe.dvil
sorvants as they . are performing
dutias in connection with affairs of the

Service Tribunals Act,- 1973, an
appesal by @ member of the Pekistan

" Rangers regarding lma'ttermlaﬂ"'g'_.-'_.

totonnsandcondmonso!hissemco
is competent bam tho Fadaml

Service Tribunal...".

" 26, Similary, In “the case of |

s i e it s i o

|
I

* Scanned with CamScanner
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otters ve, Gul Raals i and ;-f-;

others (2018 SCMR 503), the

Hon'ble Apex Court has_ glaborately R
.examined service structure of the
empioyees of . Frontier E

Constabulary, which s eshblished
under Frontier Constabulary ‘Act

. (Act=Xill) - 1915, Rolevant

péragmphs of the séld judgment_
are reproduced as under:-
*6. Three broad . tesis Ior

establishing the stat_us and c_hamd_br .
of a civil servant emerge from the o
Constitutional mandate of the efore- . . -

going Articles. Firstly, under. Article
240(a) of the  Constitution,
appointments fo ‘and the terms and
-conditions of service of the pérsons in'

the ‘service of Pakistan” are be.

determined by or under Act of
Parliament. Secondly, by virtus of .
Aticle 260 of the - Cons:iwﬂon
sém of Pakistan' moans any
service, post or oﬁce in connection
with the affairs of lhe Fedemllon

" Thirdly, under Article 212(1) (a) of the’ f

Constitution, the exclusive jurisdiction

to adjudicate disputes relating to the
 terms and conditions of persons, who =~
- are in the service of Pakistan vestsin
an Admlrdstmm Tribunal, uamely, _
. the Fodsml Service Tribunal. .These
--tosls .ane- mentioned in lhe

| ATTES

Aok " ¥ 3 un-

_4' Il
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 bid (ot pp. 686-685 of the law ropor).
The definiton of the term ‘aivl

servant’ In the Act adopls the
Constitutions! criterla given. in.Article ..

260 noted above o reiterate thal @
person who, Inter alis, hokds & -chl.

posf'lnoonnecbonwimﬂwa!famwf :

the Federation® including any such

postcomadodmﬂldalenca fobes -

" civil servant. anarysraanchm:n
mlsmspedtekenﬂnbgicelstepm
incomporate the muhm ‘under:
Article 240 (a} and "260: of the
Conswuﬂonasmdamalmda

ofﬂntonn'dvﬂsemnt’{atp.m::f B

the law repori).

7. Having noticed the quawlny

m‘loriaafaavﬂservantundartho

law,ifl.‘aappmpdatonowtoaxandne.
the factual matix of the present

controversy. The FC was established

by the NWFP Constabu!aryAd. (Act- - '

X)) of 1915 {‘Constabulaty Act’)
Section 3 of the Constabulary Act

pommaradmreowmmemmg '
maintabwaFCasafoma for the .

better protection and admlnlstmﬂon of

the axtomal frontiers of Pakistan
within the fimits of or adjoining North-
West Frontier or any part thersof". :
\SecaonMo!moconmbulatyAct'

guthorises the Federal Govemment fo
employ the FC Outsido the limlls of or

adjoining  the North-Wast Frontier. - o
Province In .otherpad_s of Pakistan for -

e T v : -

et i A

B I AT -
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5(1) of the Act bid vesis thw Feders!

Gomnmommmto appci-r

ihe memmwmm

Officers or Aaﬁstam ‘Constabutery

Officers of the forve in one or more .
mmsmmm;*

'conmuwom.m power o

‘appoint subordinate officers in the

manwmmbymm-
under the Act. The Fodcrd B
‘Government omnfuditsW'_.
conferred by Section 21 of the. . -
Constabulary Act, 1o frame the NWFP.

Constsbulary - Rules, . 1958

("Constabulery Rules?), in order o .
mwm'mmm‘hw

8 awummm.

mummmaf",_ o
moivnnwmpbm'

of the FC, are in the frst place

" rogulated by the Constabidaly Act
mumwmmmm«wby.}

the FC Ruies. myommsm
by the Constabulary Ruies am in

furtherance of and in exeiciss of the
. power confarred Dy the Consiabulsty . -
 Adt. Themfor, the tems end
_conditions  of  service of the

.mmdmmmmod

AT'TF g:u:n

i

e

4

. 1
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In the Act and the Rules. The -téé} laid

down in Aricle 240(s) of the =~
Constitution  requires  _ that -~ the -

appointment to end the -terms and

- conditions of senric'é.or‘posts in -

connection with the “affairs of the

Federation and of a service of .
Pakistan shall be dstermined- By or

‘under- an Act of' Parflament. The
expression by or under” In Article

240(a) of the Constitution: auﬂrodzes
the terms and conditions of service of
a civil servant to be provided both by
statute or by statufory rules.’ The .

provision made in the Consisbulary = - -

Act and the Constabulary - Rules, -
thersfore, satisty the Article. 240(s)

‘test. The judgment in the Muhammead -
- Solem . case ibid

endorses this point of view:- -
*86.... The terms and conwtims of

service of those employees, however, -
are required to be specified. under

Article 240 of the Constitution by or

under Act of the Parliament. Thus, the
conclusion would be thet onlymose
persons, who are In the 'séri}lce of .
Pakistan, -as discussad hemlmbove, '

and If their terms and condilions are . .
,gowmed elther by - a - statute orj
statutory rules, in terms of Article 240 .
of the Consmutlon, can seek ramedy |

befomtheServfce Tnbunals..”
27. Slmllarly. this Court in the
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Islamabad end others (2019 PLC
(C.S) 845), on the basis of law laid ,
down by the Apex Court i
Commandant, ____ Frontler =

(2018 SCMR $03), lle dealing
with the case of Federal Levies

Force, which was -eétéblished

through Federal Levies Force
Regulation, 2012 having the same :
structure of service - for its
. employeesfforce as - providAed. in
Regulation No. 1 of 2014 has held -~
that employees of -the Federal

Levies Force whose 'terins ~and
‘conditions of service are govomed
under Federal Levies Force
Regulalion 2012 are civil servants

Keeping in view the_abovg. !he =

Force established under Regulation

No. 1 of 2014 qualifies the criteria =~

of being civil servant in view ofits -

composition, functions and duties = |

as per law laid down by"the Apex - | o
~-Coun!nmacase's'ofmn_gf;”

-..\,..%5“

i
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Nazic (1998 SCMR 1081) and .

others (2018 SCMR 903), thus, the

preliminary objecﬂon raised by the -
deamed  counsels - for  the

 respondents is sustained. and e
accordingly, the ptmm pomions n *

view of clear bar qomained ‘in
Articie 212 of the Constitution. are

not maintsinable. Thé present . .
petitioners may - ogitste  their - "

grievances before the Provincial
Services Tribunal. However, prior 10
this judgment, the status of present
petitioners being a civil servam was

not determined and in tha simllaf : .
eaus.ﬂzaApewanlnw o

M_ (2013 SCMR 903) .

has held that: .
*11. #l follows !mm the d!c!s lald

downabovomawnpmtoctmofmo,

bordormasisasowmignfuncﬂon

bclmgmgtoandpotfomodbyme -
FOm The same duty ls-_".‘
- by the FC not only on the frontiers of
tKPKva&mbwalsobymammmg.' -
order in other parts of Pakistan; For, .-
discharging ‘such  functions, the

ATTE

- EXAMINER |
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services nndmdby e FC have
 direct nexus with the affsirs of. the

Fodomﬂon Therofore, - the msans
given iIn the Muhammad Nazir case

.(supra) fully apply here as mﬂandwo

hold that the employees of FC are civil

servants, Insofar as the questabn of
competent mmedy in respect - of .

service n’lspxﬂosofFCmnis"_" ‘
mﬂndmholdthathama«er."i

mlaﬂngto#nlannsendcondiﬂonsof
service of the respondent-employses .
of the FC, an appesl before. the
Federal Service Tribunal is avallable to

them s the exclusive remedy under S

the law. Accordingly, this remedy may
be availed by them within the.statutory
period of limitation commencing from
the date of issuance olco:ﬂﬂed copy
of this judgnient. Al these appesls
filed by the appallant-{:ommandant. '
FC are according allowed in_sbove
terms”. W

When case of the 'peﬁﬁﬁne;s‘ (PATA |
Federal Levies Force) was. examined in
' Juxtaposition with the Provinclal Levies
Fgme and ibid judgment, we o-bserved- 'ihat,_ -
service of both the forcés "Vis' 'obverhed'
“under the rules so framed under . the,
provislons of 'Provinclal Admlnlstemd
Tribel Areas Levias Fome Rogulatlon
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' _'._é012‘. Therefore' webenevelhat ‘the -

status of petitioners Is that of ciwl aewants

for all pmcﬁeal and matetial purposes andA |
- @8- such, the matter qf,‘te_rms. and. -

conditions of thelr ‘service squarely -falls'

‘outside the ambit ofwﬂt»juds‘dlcﬁpvn'éf;thi"s- o
court given the explict bar contained In
 Atticle 212 of the Constitution. As sarlier '_ 'v
discussed service rules of mq_peiiﬂongis' B |

(PATA Federal Levies Force) and
i.‘—_‘mvinclal Levies Force both were framed
under the provisloné of. .‘Prpvihcia’l

Administered Tribal »Ara.as Levies 'Force

Reguiation, 2012" and through- the ibid

judgment, the personnel of P:bvinciél :

Levies Force were ‘declared a5  Civi

Servants after exhaustively dis'cussing lﬁe B :

mauer of Levies Force pelforming their’ '

duties In PATA. Therefore. on the same

premise, we have no hesitation _to_holq tha_t :

the. peitioners are Civil Servants: as their

service fulfils the entire criterla of Civi

" Servants so provided by, the law. Learned

. counsel representing  the petitioners obu!d,

EXA

r.—:R'”

ﬂ--h--nonh u.ﬂk Pnllrf’ s

IREte S
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not distinguish the -sta'tue of peuﬁoﬁa;,fv -
L (PATA Federal Levigs Fo:w) vls & vis e

Provincial Leavy Force in any manner Both

forces are perform!ng their funcﬂons in the _

. same area for the same object and"e"
Purpose, and both are being maintained .
Athrou‘gh the pmvindai ex&ﬁuér' L
Therefore, the matters arising out of lhe

terms and; eondlﬂons of semoe of the

» petmoners are only amenable to the

jurisdiction of the Service Tribunal-in-tenns o

of Article 212 of the Consﬁtuﬂon

So far as the contention of petitioners E
-that they have chalienged_ the ‘vires qf" the _

impugned Notification and as .éﬂqh_ the
same are not amenable to'the jhﬁsdieﬁen

of the Servics Tribunal Is cende'med'

suffice It to state that it has Iong been _ |
settled that Service Tribunal : has ample _ |

junsdtcﬁon to deal with the issue of vires of
the law and rules framed thereunder. 2015
scuR 263 NA 170NAL ASSEMBLY

SECRETARIAT through . Sectnry v
MANZOOR AHMAD  and others,

.
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: Tthefore the contentien 50 agltated at the IS

bar s mlsooneelved and as such repelled

In view thereof, the stetus of ‘
petitioners has been declared as that of
Civil Servants and the mattef in queetlon | L
revoives around the terms and; conditions- -
of their service which doesfall o_uislﬁe;:m-e ’
© Jurisdiction of this court,'giv'e’n' the ‘benng"'

- provision of Article 212 'of"me Conetimtion
and as such Instant petitions are dlsmiesed
" being not maintainable. However, the Lo

pelitioners may approach the worthy

Service Tribunal for the redressal of their
grievance if 8o advised. Albeit. earlier the .
status of pebt!one:e belng dwl servants :
' was ot detemined lherefore. the

pemloners may avall the temedy of appeal

within the statulory penod of Ilmlmion
commencing from .the date_of leeuenee.of '

the certified copy of this judgmenf in teims.
of the judgment of august apex eourt ln Gul
Raqlb khan's case 2018 SCMR 903

coc Nos.38-M/2021 .
: wpuessr-maa and; COC ~o436-'- LT
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72022 in WPNo1335-P/2022 are - . . G

| dism"”d for having beoome

lnfmcm_ou's_

Announced.
Dt.29/11/2022.
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