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4. BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. ^ ^ 'J.Lj of 2022

Asal Khan S/o Masai Khan R/o Total, Tehsil Batkhela, District 
Malakand [L/Naik No.4496]

Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Malakand Levies/Deputy Commissioner, District 

Malakand at Batkhela.
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT, 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

1) That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

2) That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

3) That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government framed Service Rules for the Levies 

Force in 2013 (Copy of relevant text of Service Rules notified 

in February 2013 is Annexure “B”).

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the alcove stated anomalies 

removed to a larger extent (Copy of amended Rules notified in 

December 2013 are Annexure “C”).

were

5) That the relevant Rules were further amended in July 2020. 

Regarding the length of service towards retirement. Rule 17 

was amended to the effect that all Levies personnel shall retire 

from service on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-Ill which provided for certain 

length of service, was deleted by virtue of the amendment 

(Copy of amendments notified in July 2020 are Annexure “D”).

6) That the rules were further amended on 23-03-2021. Rule 17, 

which provided for retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendments. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 

service or on reaching certain age. For instance Hawaldar
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I would retire on reaching 31 years of service or 51 years of 

age, Naik 29 years of service or 48 years of age, L/Naik 27 

year of service or 45 years of age and Sepoy 25 years of 

service or 42 years of age, whichever is earlier (Copy of 

amended Rules notified in March 2021 are Annexure “E”).

7) That the above mentioned Rules being extremely detrimental 

to him, the appellant filed representation before the concerned 

quarters for redressat of his grievances. The same has not 

been responded to as yet (Copy of representation is Annexure
. a F”).

8) That the appellant alongwith other similarly placed personnel 

of the Levies Force got retired from service on reaching 

certain age/completion of certain length of service as 

prescribed by the above mentioned Rules (Copy of retirement 
order is attached as Annexure “G”).

9) That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way pf filing various constitutional 

Petitions, challenging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the Provincial 

Government made further amendments in the Federal Levies

Rules on 21-10-2021, whereby retirement age in respect of
• ' ..1'

lower ranked members of the Force was enhanced by a few 

years (Copy of amended Levies Rules notified on 21-10-2021 

are Annexure “H”).

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules, 

which was never responded to. (Copy of memo of second 

representation is Annexure “I”),

12) That against the above mentioned Rules framed by 

Provincial Government,
the

the appellant alongwith other similarly 

placed persons filed various other constitutional petitions (W.P 

NO.469-M/2021, W.P No.470-M/2021, W.P No.337-M/2021,
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W.P NO.338-M/2021, W.P N0.333-M/202I and W.P No.335- 

M/2021) before the Hon’ble Peshawar High Court. However, 

because of jurisdictional issues, the matter was referred to a 

larger Bench.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (Vyp No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of 

their re-instatement in light of the Provincial Assembly’s Act. 

The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not 

challenged in the said petition, which are being impugned 

through the instant appeal.

were

14) That a larger Bench of the Hon’ble Peshawar High Court 

heard the connected petitions on 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

^ force are civil servants and their employment matters would 

be dealt with by this Hon'ble Tribunal (Copy of order dated 29- 

11-2022 is Annexure“J”).

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

GROlJnDS:

A) That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional. Hence, the same acts are liable 

to be declared as such.

B) That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they are so



5

amended, the same having prospective effect cannot be 

applied against the existing employees

C) That after the 25^^ Constitutional amendment, the 

Constitutional regime demanded streamlining of the erstwhile 

Tribal Areas with the rest of the Province. So much so, Levies 

personnel serving in erstwhile FATA and Khasadar Force 

were accommodated to a larger extent where the Provincial 

Assembly passed an Act aimed at streamlining the service 

structure of Ex. FATA Levies Force. The Act not only provides 

uniform retirement age i.e 60 years for the whole Force but 

rather enjoins upon the Provincial Government to take steps 

towards absorption of the said Levies and Khasadars in 

regular police. Regrettably, the appellant have been treated in 

violation of the Constitutional spirit particularly after the 25*^ 

Constitutional amendment and subsequent orders.

new

D) That further grounds, with leave of this Hon’ble Tribunal 

would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of this 

appeal,

(i) The impugned Notifications No. SO(Police- 

ll)HD/MKD/Levies/Misc./2020 & No. SO (Police- 

ll)HD/1-3/Federal Levies 2021 dated 21-10-2021 

and subsequent retirement order issued by 

respondent No. 2 be declared as illegal, the same 

may be set aside. Consequently, the appellant 

may be held entitled to complete his service till 
attaining 60 years of age in light with Notification 

dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and the appellant be allowed to 

complete his service till attaining 60 years of age.
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. ii) Any other remedy though may not specifically 

prayed for, but which circumstances of the case 

would demand in the interests of justice, may also 

be granted.

Appellant i

Asai Khan 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

..t

&

Umar Sadiq Advocate High Court

CERTIFICATE: -

Certified that no such like appeal has earlier been filed before 

this Hon’ble Tribunal on the subject matter.

V

Appellant

t

Asal Khan

V

'.*1h

I,



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. of 2022

Asal Khan.: Appellant
il^Pi ,

'JGovernment of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT
\ •

1, Asa! Khan (Appellant),do hereby solemnly affirm and declare 

that the contents of the above titled Appeal are true and correct 
to the best of my knowledge and belief. Furthermore, no such 

like appeal has earlier been filed before this Hon’able Tribunal or 

elsewhere on this subject matter

• • ■

;

: •
DEPONENT

J

Asal Khan

f
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BEFORE THE KHYBER PAKHTUNKHWA SERVir.F
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT^

' N.

Service Appeal No. of 2022 :
f

i

Asal Khan Appellant i'<

'' I

/I

Government of Khyber Pakhtunkhwa and another
•i ■Respondents

-

ADDRESSES OF THE PARTIES

APPELLANT:

Asal Khan S/o Masai Khan R/o Total, Tehsil Batkhela, District 
Malakand [L/Naik No.4496;
(NIC# ) I(Cell# ) .}

RESPONDENTS: '.I-''-

•! ?

1) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

2) Commandant Malakand Levies/Deputy Commissioner District 
Malakand at Batkhela.

'r.

I'i

Appellant ^

Asal Khan 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

•i

Umar Sadiq Advocate High Court
■V
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r,nVF.RNMENT OF KHYBER PAKHTUNKHWA
HOIvfF. &TRJRAT, affairs DEPARTMENT

NOTIFidATION 
Peshawar the 4'^ February 2013

SKPVTr.F. RULES FOR FEDERA' ' PV’PS FORCE IN PATA

0, i

" .

:In exercise of the power conferred by Section 9 of the PATA Levies Force 

Provincially Government of Khyber Pakhtunkhwa is pleased to
I
Regulation 2012, the 

make the following rules, namely:-
Short tide and commencement;- (1) These rules may be called Provincially 

Administrated Tribal Arehs (PATA) Federal Levies Force Service (Amended) Rules,

i11

1.

I.

2013.
r

(2) They shall come into force at once.

Definition:- (1) In tliese Rules, unless the context otherwise require, the following 

expression shall have the meaning hereby respectively assigned to them, namely:-

(a) “Appointing Authority” means the appointing authority specified in rule-4,

“Commandant” means Commandant of the Force^.'who shall be thei 
Deputy Commissioner in their respective jurisdiction;

Deputy Commandant (Operation)” means as Assistant, Commissioner or,

any officer of the District designated as such by the provincial government 

who shall be Deputy Commandant (Operation) of the Force m PATA, tO' 
exercise in his respective jurisdiction such power and perform such, 

functions as may be prescribed; and who shalTbe responsible to the 

Commandant for operational matters of the Force in PATA.

1

2.

:

(b)
:

(c)

I
J

(d) “Deputy Commandant (Administration)” means Deputy Commandant 
(Administration) of the Force, who shall be an officer of the provincial 

officer of the District designated as such by thegovernment or any 

provincial government to exercise in. his respective jurisdiction such
powers and perform such functions as may be prescribed and who shall be 

responsible to the Commandant in administration and establishment

matters of the Force in PATA.

“GoveiTinient” mean.s the Governrnent of Khyber Pakhtunkhwa;

“Home Department” means Provincial Home & Tribunal Affairs 

Department;

(g) . . “Initial recruitment” means appointment made other than by promotion or 

by transfer;

“Schedule” means tlie Schedule appended to these rules

(e)

(f)
?

(h)
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13SCHEDULE-III 
SeeRule 17

f
:v^

Length of service/Age

38 years service or 03 years service as 
whichever is earlier

Post/Raink 

Subedar Major (BS-16)

s.#
Subedar Major or 60

! fyears age

35, years service or 03 years service as 
age whichever is earlier

32 years service or 
years age
"29 years service or 03 years service as Havaldar or 51 years 
age whichever is earlier

Subedar or 57 years
2 Subedar (BSr 13)

03 years service as Miab Subedar or 54 i
Naib Subedar (BS-l 1)3 whichever is earlier

Havaldar (BS-8)4

service as Naik or 48 years age26 years service or 03 years 
whichever is earlier

23 years service or 03 years service as 
whichever is earlier

20 years.service or 42 years age

Naik(BS-7).5

L/Naik or 45 years age r

:
<V L/Naik (BS^6)6

whichever is earlier
7 Sepoy (BS-5

(

^ 3
i!¥ •

§
y.

5
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Government of Kyber Pakhtunkh^^,
Home&TriM Affairs Department _
Dated Peshawar the 12* December, 2013

i

;
■ :■

MOJIFICAinON rH
M, cn(. Rutes-Tr"P^ra oHhe

ftjrther Lendments >" Sclieau^i o, | provlndally Administered Area

Rule-4(2) Schedule -I

s
t

RCHEDULEj
See Rule 4(21f

Direct 1 Qualification 
Quota

tiniformed Force _
fS.No I Post/Kank

1 Promo
tion 
Quota 
100^

EUgiblllty for
promotion

One year service 
as Subedar
One year service
ns Nalb Subedar_

KsresansCTFg^^
“ One year service

as Naik______
One year service
as Lance Naik_____
One year service 100% 

as Sepoy_______________

Subedar Major (BS-
16) 100%
Subedar (BS-13) ■i2,

100%
1:13.

100%
Hawaldar (BS-8)4.

100%
Naik (BS-7)5.

Lance Naik fub-o)6; Middle Pass/Matrlc 
' 1 Middle pass/Matnc

100%
Sepoy (BSrS)
Head Armorer (BS-5)

7. 100%One year service
as Assistant 
Armorer ^

8.
Middie Pass/Matric i100%

Assistant Armorer 

shall be granted.

9. or opt for

SCHEDULE -111

357earB'

Post/Rank; —
Subedar Major ^0^16) 

Subedar (BS-13)
~Naib Subedar (BS-i
Hawaldar (BS-8)
Ti^ik (BS-tT"^
_____Malk fBS-6) _
S6DOV (BS-5)______

S.No
1.
2.
3.
4.
5.

Lancer6. /
7.

ft:
V.. - a

I

;

i
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HOME DEPARTMENT
notification

Dated Peshawar the 14-07-2020

I

1;
i:

t

conferred by Section 9 of the ■ 

Levies Force Regulation 2012, the Government 
in the Provincially Administered 

Force Service (Amended) Rules. 2013, the

(
(No. so (Police-IDHD/1-3: In exercise of the power

. !
Provincially Administered Tribal Areas
of the Khyber Pakhtunkhwa is pleased to direct that in

Tribal Areas (PATA) Federal Levies 

following further amendments shall be made, namely.

Amendments
i:

In the said rules:-
Fro rule 17. the following shall be substituted, namelyj.

‘*17. Retirement— All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they may opt. 
for retirement ajfter completion of twenty^five (25) years regular service,

and
b) Schedule-Ill shall be deleted.

. I

fa)

SECRETARYTO
GOVT: OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT

;;r

• r

Copy forwarded to the:

xxxxxx
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n otificatlonoL§2SIlJ;i^^^^^ ^ ;,'o s* .institutedTo be s

' GO ;

NQIIEICAll^ _ '
Peshswar, dated the 22-3-202

of me powers 
2012. me Provincial 

pATA Federal

amendments shall

.In exercise
:/202g:-D/lMD/keyles/Mlsc

No. sgtPoUssiiiiH Regulation

direct mat'in the
PATA Levies Force

Section-9 of the ,v
[•conferred by Pakhtunkhwa is pleased to

2013. the, followingGovernment of Khytier further
RulesService (Amended)

Levies Force 

^ be made, riamely.-

i.

r
/i^mendments

In me said rules:'
In Rule 4. sub-rule (1)

substituted; namely;?
the following shall be umorily for initial

commandant shall be the appolhUng a• 1
* V*'*

uitment.and promotion op 10 the

Ided mat the appointing

rank of Subedar:
I authority for purpose of

andSuperintendentsshall.be
recr

Prov
of Subedar Majorpromotion to the posts

Secretary. Home l

2, For Rule 17. the following shall be

Department. .
substituted nameiy;

Schedule-ill and no * Vf

substituted, namely:
3, For Sohedule-lll, the following shall be

■ "ScheduJe-lIl
[see rule 17] th of Service /Leng

*
5. No. Years or

meeVeTs*^ service av 
Sob-edar Malo^o^S,;dycum-rnness Irom amongs 

Subscars naving 
di&te Qualirication

Subedar iviaior iBU-f6)
1 Years of age 

is eaftier __

service of 
service as 
e-.viv years of 
wnichever Is earlier

the
mierrne

Years t .
Five Yeras , 
Subedar of 

• age

Five

of Seniority Cum
following manner.

Subedar (BS-13)
2 . we

namely. Percent (50%)
. amongst the 

Subedars
Intermediate

(i) PiftY
^rom 
Naib 
having
qualification; and

Percent (50®/o) 
amongst Naib 

having 
School

../(ii) Fifty
from
Subedars 
Secondary
certificate-------- ^ | three Years'

ftT^i^otion. on the bas s i m y yga^g
of SenSrily Cum Fitness in Naib;

following manne or Sixty Years ;
ITaib Subedar (BS-nj : •

3.
the
.namely.

!/\ <
" t

■1:1
■ ' .

y
y 1

• • I

iTi

.i'fi
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I
qualificaliors. and 

(ii) Fifty Percent (50%) from 
amongst Hawaldars.

!
‘Length of Service /
________ Age________
Thirty One years service
or Three years service 
as Hawaldar or Fifty 
One years of age, 
whichever is earlier.__ _
Twenty Nine years
service or Three years 
service as Naik of Forty 
gight years of age. 
whichever Is earlier.

“Qualification for PromotionName pf^he Post / RankS. No.

HaWaldar (B5-o8)4
j

Naik.{BS-07)5 •

;

PTwenty Seven years .
service or Three years 
service ss L/Naik or 
Forty Five years of age. 
whichever Is earlier.
Twenty Five years 
service or Forty Two 
years of age. v^lohcvef 
is earlier."

L/natk (BS-06)6
t

Sepoy (BS-05)7 1

SECRETARY TO

Copy forwarded to the>
I

1. Principal Secretary to the Governor. Khyber-PakMunkhWa . ■
2 Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
3! All Administrative Secretaries to Governmerit of Khyber Pakhtunkhwa.
4. Registrar. Peshawar High Court. Peshawar.
5. All Commissioners, Khyber Pakhtunkhwa.
6 All Deputy Commissioners, Khyber.Pakhtunkhwa.'

. 7' Provincial Police Officers. Khyber Pakhtunkhwa. ,
8 All Heads of Attached Department in Khyber Pakhtunkhwa.

. 9. PSO to the Chief Secretary,Khyber Pakhtunkhwa.
10 Accountant General, Khyber Pakhtunkhwa.
.2' Dapartment, KhyberPaKhtun^wa,

He is reqLsted to publish the above Notification in Ihe Extra ^rdina^ Gaz^te of
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same I

Department .

/•

11.

V

n ■Vy

e >(Police-ll). Section Offic
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IV;>
The Chitf Minister

KP at Peshawar . i
/ ■

I. Subject: Annlication for revlew of the levies liiles 2Q2X !

'ppsr^pctfiinv Siry^a^?Tr<

1. That the applicants are the levies personals of Malakand Levies.
!

2. That the Malakand Levies is established in the year 1895.

3. That the Malakand leyy .personals are perfonning their regular duty as 

police since 1973
/

/

4. That In the year 1962, Levies rules were promulgated., in which the 

retirement age of different ranks were determined, and the of retirement 

of Subidar Major, Subidar, Naib Subidar were determined as 30 years of 

service or 50 years, of age, for Lans Naik to Hawaldar 25 years of service 

or 50 yeays of age and for constable 18 years of service and 50 years of 

age whichever comes first. (Rules annexed) o

'V'*.

i

f

5. That after the promulgation of the said rules, the mentioned rules

first am^ded in February, 2013. in which the retirement age of different 

ranks: were determined and rescheduled, the retirement age of Subidar 

Major were changed to 38 years of service, or 3 years as Subidar Major or

60 years- of age, the retirment age Subidar were changed to 35 years of 

service or 3 years as Subidar or 57 years of age, the retirment age Naik

were

I
I

: I-
i'

f! I \
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i
Subldar changed to 32 year3 of service or 3 years as Naik Subidaf or. 54 

■ years of age . The retirement age of Hawaldar were changed to 29 years 

of service, 3 years as Haw^ar and 51 years of age._That the service of 

Nahc w^e digged to 26 years of service, 3 years as Hawaldar and .48
!

;■

years of age. The retirement age of Las Walk were chained to 23 years of 

Hawaldar and 45 years of age. The retirement age of
i
ii

; . service, 3 ye^s as

Seopy/constable were changed to 20 years of service, 42 years of age 

rnrhes first. (Rules attached)^ fi>

i:
Si

6. That in. December, 2013 the service tenure and retirement age was 

rescheduled, for 'Subidar Major 37 years , of service and 60 years of age. 

Subidar 35 year of service or 60 years of age,for Naib Subldar 33 years 

'60 years of age, for Hawaldar 31 years of service or 60

I

of service or.

, years of a^e, fnr Naik Hawaldar 29 years of service or 60 years of age, for
:• <

Las. Naik Hawaldar 27 years of service or 00 years of age and for the 

constable/seopy 25 years of service or 60 years of age which comes 

firfit fUnlofi armexed). O /
;■

7. In august, 2016 the service tenure was once again rescheduled in which 

for die post of Subidar Major 37 years of service, 3 years as Subjdar 

Major add 60 years of age^ For Subidar 35 years of service or 5 years as

Subidar .or 60 years of ^e, for Naib Subidar 33 years of service or 7 years

first. a-nnexedh Das Naib Subidar or 60 years of age which comes

8. That on 14/07/2020 the sdiedule of the retirement and service tenure

was amended as deleted, the retirement age was fixed as 60 years, or 25
*** Cl ^

* of service tenure whidiever comes first.(copv attathedl uyears

V

;
I

• ;

:

i
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9. That on 22/03/2021 the levy rules were lastly amended, in which for theS-r

V
post of Subidar;Major 37 years of service or 3 years as Subjdar Major or 

60 years of age, for Subldar 35 year of service, 5 years as Subldar or 60
V.

of age, for.l^aib'Subidar 33 years of service or 7 years as Naib Subldar or

3 years as Hawaldax60 years of age, for Hawaldax 31 years of service or r

or 51 years of age, for HaWaldar 29 years of service or 3 years as

for Las Nalk Hawaldar 27 years ofNaik Hawaldar or' 48 yecurs of age, 
service'or 3 years as Us Hawaldar or 45 years of age, for constable/Seopy 

25 years of service or 42 years Of age,( Rules ^ttachedL F 1-S

i
V

lO.Tbat in the above raentioned rules of 2021, the ranks of Hawaldar and 

Seopy are changed two steps down,from scale 7 to 5..1

different amendments some levy personals filed wnt 

before the Hon’anle Peshawar high court, which were decided.
Il.That against the 

petitions 

(Copies attachedli

IZ.That in the year 2021 some of levy personals filed an appUcadon to your 

that application’ the summery of ten pages were prepared 

approved by the hon'able Qiief Minister of KP ,( CopY
Honor, on

which was 

attadiedl.'' V\
. \

13.That the final amendments of year 2021 are against the fundamental ;

rights of the applicants, because these amendments are based on 

discrimiilation in which the service tenure and age
reduced, while the service tenure and age of

of retirement of
'iv

Hawaldir to copstable were 

retirement of other ranks were enhanced.

i
I '

* /
/

-
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14/Iliose from the implementatiba of amendments of 2021, 237 levy
.s

personi^ of lower tanks are going to be retired. C'

*«

of recruitment Is tnlnlmum 1815.That for the tank of constable the age
years and die age of retteement Is 42 years, so it Is not possible that

sbmeohe wiU serve for 25 years.
A Ii

t

16.Thatfl^ personals ^ also serving the country as other forces and be 

dealt me other. forcea/poUce. and their service structure be schedule

r*

( once for alL . I

■ : ir.That the: amendments of 2021 are against the natural justice and

. fundamental i1.^t of the appUcante are mvol^^
f-

P^tittbPiersL y
■ /

1. HCSaifWIEMin^

2.. HCUmar Rdaman Reg No.4282

jPReg.No. 43563. NaikHavmldai Mi

ig. No. 4359 I•4. Havrtjdar Shamsul^
r

.eg. No. 45775, Nalk Ha-walUidl'Ruhaimmad Sal*
1

6. Us mwaWar Zafaor All Bacha Reg. No. 4415

■■ ■ Dated 29.03.2021
f

t

'6r V:
I

• !
'

'i
t

v.y-:
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NO.
DAfio MALAKAND THE ^jS 
Phono: I . /2021 

0932-452080 Fax: 093!2^52105OFFICE QRnpp\ c?

Naik of Malakand Levies who h , f?"°wing Lanoe

full pensiohery- benefils as per relevant 

Kegimental No 

& Designation 
^402 L/Naik

service with 
pension rules;-.

effect from 22-03^2021 (AN) with

S.N6 Name Retirement Reason

Sardar Ali. I) Qompletion of the both requisite 45- 
Years of age and 03-Years Service as 
Lance Naik

/
.y

2. 4403 L/NaikV/'' Muhjimmad Khan Completion of the requisite 03-Years 
Service as U'Naik-
^niplelion of the both

:
/ 3. 4405 L/Naik MaazUllah

V. - , requisite 46-
Years of age.and 03-Years Servic 
Lance Naik

e as
4. 4406 UNaik Ghulam Haidar Completion of the both requisite 45-

Years of age and 03-Years Servic 
Lance Naik

e as
5. 4407 L/Naik1 Rahman Zamin Completion of the both requisite 45- 

Years of age and 03-Years Service as 
Lance Naik

3
N,

i
d •4409 UNaik6. Jami! Ahmad Completion ;of the both requisite 45- 

Years of age and 03-Years Service as 
Lance Naik ,

U
7. 4410 L/Naik Mohd Perviz Completion of the requisite 03-Years 

Service as UNaik
Completion bMhe requisite 03-Years 
Service as L/Naik

Completion of the requisite 03-Years 
Service as L/Naik
Completion of the both r^uisile 45- 
Years of age and Q3-Yeafs Service as 
Lance Naik

L
8. 4411 L/Naik Sharnsul Islam

9. 4412 L/Naik Umar Saleh

10. 4413L/Nalk Sarwar Shah

; '

::iL
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Page 5 of 5

61. 4496y|^aik Asal Khan Completion of the requisite 45-Yeats of
’i:

^4 age
Completion of the requisite 45-Yeare ofUmer Gut62. 44g8UNaik
age
Completion of the requisite 45-Years ofMohdSadiq63. 4499UNaik
age
Completion of the requisite 45-Years of

Completion of the requisite 45-Years of

Fazal Aleem64. 4503 UNaik
age

Nawab khan65. 45081i/Naik
age
Completion of the requisite 45-Years ofWlohd Zahir66.' 4510 UNaik
age
Completion of the requisite 45^Years of
age_______________ _
Completion of the requisite 45-Years of

DeraWadan6^ 4513 UNaik

Faza) Wahab68. 4514 UNaik
age

DC malakand/commandant 
malakand levies malakand

Kir.

3. District Account Officer, Malakand. 
4^-^ubedar Major Malakand Levies.

& necessary action.

2.

1\

DC MALAKAfi WCOMMANDANT 
MAiiAKAND LEVIES I^LAKAND

i.
;

I

tv.
Wi
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so (policell )HD/1-3/ FEDRAL Levies/2021 [SAA^\AtM-[SjWi^AOS

>>V J> A
>-

amended Service Levy Rules2021 Shedule 111 Dated 21-10-2021.

so{police11)HD/MKD/LElES/MISC/2020 AjiiyjiWiiijAl JvtJ'iJ^A 

-iULc^o^ZlAmencied Service Rules 2021 Shedulel 11 Dated 22-03-2021 

A^I:^^Ut^\^^\^Xj.22-0Z-202^,j/d-.i^i^uL.yAifl\.^ U.

- ^ ^ Jy 12J it/c/iF U
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PEaiAWAR HIGH COURT, PESHAWAR. 

(JUDICIAL DEPARTMENT)
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iI I ;•! :.. i WJ>.No.367-M/2021 withLR, 
gMNos.lQ53/2Q2l &. 1183/7Q27.

judgment 

- 29.11^022.
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•. 1 ■ i Date of hiring 

Bairtster brAfnan fbrpetifiorwre.
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Mr^.S8q1t( R^, AAG for the respondents. ]•!;
• SascBSBcan

•i

J
gJVt ATTIQUe SHAH.:J:. Through this 

single Judgment we shaU albo decide the 

coi^hected writ petitions bearing Nos-337- 

406-^^1/2021, 50344/2021, 514- 

J4/2021, 518-M/2021, 4504/1/2021, 601- 

M/2021. 681- M/Z321, 632- M/2021, 9i9- 

^021, 968- M/2(Q1, 080-M/2021, 1221- 

M/^21, 1222-Mm/21, 1252-M/2021, 2210- 

F92021, 2913-P/mi, m2-P/2021, 5423- 

P/2021, and 6424-P/2021 as acfludicatlon 

of a common question of law and fact Is 

i^yofTOd in an foe peSfions wherein foe
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peti^ners have challenged foe vires of 

ndttncation No.

( i

It

SO (Police-!l> HD/

MKp/Levle8/Mlsd2020 dated 1^.03,2621 

whereby on the basis of impugned office 

order bearing No. 128®0CSL
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. •' V*-*; 20.64^021, they have been lallred from

service with further prayer that th^ bo

' reinstated Into service from the date of their

retirement i.e. 20.04^2021 with all back

benefits. In altemaave. they have pjrayed

^at the respondents be directed to treat

ithem at par with erstwhile federal Levieff of

federally Administrated Tribal Area (FATA)

and: absort thom In police arid; grant ithem

fuH penslonery boiefits. . .

2. Ukewise in W.PJ4p8.333-M^2f,

3344^021, 335-M/2021, 33&^021.

345-M/2021. 102644/2021, 1035-M/2021.

116744/2021, 120644/2021, 120744^021,

34-M/20^ 21244/202 and 993-P/2022 the

petmonere have made the following prayer.

"On aceeptence of ttita wrff 
. petf(ton,tfrei^Mi9nedM}dffcatfon 

SO ffZV MKDSleWffs^
Mlsc/2(KtQ b a^nst lmf and tho 

fundmMntat gaanntaed by 

fte Coosffodfon of Mamie 

J^ublle of Pakistan, 1973, nmy 
bo docland khgal void ab Initio 

and of no logtd aftbets on tfie 
rights of thapattdonara,"
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Slmtlai^. In COC No&38-M/2(^1 In 

, W.P./Va3fi7-A*202f and COC No.436‘ 

P/2022 in W,RNo.133S^/2022 petitionere 

i^k infflafion of contempl of rourt 

ptoc^lngs against fiw respondents for 

^olattng the ordw of this court dat^

;;
I

i

i

i
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21.04.2021 passed In W.P:No.3$7-M/^21.

Brief facts of the case(s) are that the 

^tifipn^ were appointed In the "Swat
f! ' '
Levies Force" as Sepoys etc. and presently 

>terms and conditions of ttieir serviced are

■ - a.--
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j
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i *:

iregulated by "Provlndally Administratedi
i :

}

Tritml Areas Levies Force Regulation 2012" 

Whereiinder besides PAFA Levies Force 

RaiBS, 201Z PATA Lovtes Force Service 

(Amended) Ruies 2013 weie also framed.

. Rule 17 of the Amended Rules 2013, deals 

with the retirement of personnel of the 

force, which was arnended vide notifi^on 

dated 12.12.2013 in the manner ^at "All 

dte personnet sM redre as ■ per
P: ■ . B

/ Schedute4il ancfJTO exferis/on in service 

beycMitf ratf/iwnerifafm//be9rariM On 

14.07.2020, vide Notificatibn No.SO

j
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I!;I (Pollqe-ll}HCVV3. rule 17 was further 

amended by doletInQ schedule-IV as 'A// 

, urt/formee/ force sftaff redre from ae/v/ce 

on attafn/ng foe ago of tuperanntt^ort 

y.e. Stxty (60) years or foey may op( for 

/refoemenf after comp/dffon of

regular serylce**.

;
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{five (2$) yean 

i jiioreaflor once again through certain 

modifications rule^ 17 vi^s amended by 

giving life to the deleted schedule-ill of the

i. !
i

l
I

ii
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rules 2013 as unden-• r)

Retirement; AH levy pmonne! 
shall retire as per ScheduMH

tt■/:

i
j i

I

and rto extension in service 
redrement shall * be

I

after 

grafftetf.”

Belf^ aggrieved from the Ibid

i
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t
.1 . amendment, the pelllioners have filed the :1

’ 1
I

Instant petffrons.
1
I

Pursuant to . the direcUons of this 

court respondents have filed their parawise 

commente, wherein issuance of foe desired

t 5.

:

Sr
1
I i

write has been opposed. i
:< :

6. Uamed counsel representing the i i

! i !petitioners vehementty; argued that foe
,i.'
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Impugned N^catlon la arWirary. pe^reo. 

Illegal, IsOTed without lawful authority arid 

mats ffde Intention Just-to deprive the 

peUtlonere of thrir vested rights accrued In 

their favour hence violative of their 

fundamental rights guaranteed under 

Constitution and thus not sustainable. In the

! *

; I;
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• i

*r

^ I
!; i ’•::the

t

• 1

: !i:• r- e>fe of law. That though the Jmpug^;
. I

I ' Notification was issued under toe regulation 

2012. However, attar toe 25*^ ConstitutItmal

r
' I

smendment. the said regulatfon does not i ;•> :
I

hold field, therefore, me Impugned 

Hpflflcation te fiable to be set aside.

Conversely, worthy 

representing the respondents opposed the 

arguments so advanced by teamed counsel 

representog the petitioners at the bar t^lle

arguing fiiat after the 25" amendment the 

T^ssemMy passed j the

i
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Provincial
(^tinuation of laws Act No.111 of 2019

• i - ;
I

;
I

y through which the laws appH^We to 

ei^ae PAW were allowed to cortUnue

including ■Prov/ncfa/ Adm/n/sterpd Triba/

;
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1therefore, ths impuuned Nottfioalipn was 

issued per jaw viftiich dMs not require' any 

Inteffererice. by this court in Its writ 

Jurisdictioh under Artlde 199 of the 

Cons^on. Further/petitioners art Civil 

j. ., ^Tvants, and; matter. In question revolves

!!
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i
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■ I

I
^ Hi

i;
around the terms and conditloris of their 

service which is the exclusive domain of 

the . Service tribunal ps such the

Jurisdiction of this court is barred given the
*1' ■ • ■ ■' . •; .

elicit provislpn of! Article 212 of: the 

Coristitudon.
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8. \ Heard. Record perused.

9. Before discussSr^ merits of the case 

we deem it appropriate to discuss the 

background of the matter in hand to 

properiy comprehend the tssiie involved 

therein. lt is worth mendonktg that earlier

' the services of the levrts Force were dealt 

with Under the Pmntler Irregular Corps 

(FIC) rules, 1962 which was substitiited by 

4 the “F^vlndal Admlnl^ered Tribal Areas 

Levies Force Regtaation, 2012" (regulation) 

and under the said regulation "FATA Levies

,{
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Fotxsg (sorvice) Ruhs, 2012" were framed 

^6r Provincfal Levhs Force. While separate 

service rules were also framed thereuhder 

fw PATA FedemI Levies Forte performing 

duties In TATA" knovm as TATA Fec^ral 

Levies Force Service (Amended) Rules 

^ . 2013. Rule .17 of the IbW rules deals wfth 

the nsHrement of the Lovfes personnel 

whteh was amended from lime to time. 

However, potftkshera hive become

aggrieved from the impugned Notification 

vide which the petittcmere' retirement age 

was altered which Is chaPeniged by them 

through Instant petitions.

Id. The main, contention of the

petitiohers is that after 25*^ amendment the 

regulation has lost its efftcaby and sanctity 

and has become redundant therefore, the 

impugned arnendment under the said

regulation is Illegal being void ab initio. It Is 

worth mentioning that after the 25*'

arnendment In 2018. bo\h FATA & PATA 

were merged In the province of Khyfaer 

Pakhtunkhwa and Federal teWes f^rce

i
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j v\ working In f^fiA was merged Into the 

regular police of the province. Albeit, in 

Malakand Dlvlsten. Levfes force H sfill 

regulated by TATA Fedmi Levies Force 

^rvice (Amended) Ruhs 2013 In view of 

the Khyber Pal^ 1 1 1 of

2019 through which the l^ws prevaletit In 

eretwhile PATA at the time of- as®*

; i
)

: t

I i IiI ;
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r
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1
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amendment were ajlowed to continue 

including regutatipn 2012 which still holds 

the field and as sudi the same is a valid 

Instrument

\ ■

} M'[}

;£i
]■!ii-

1

. I Therefore! Impugned 

: Notification was Issued by the respondents 

virith lawful authority.

( I•; ; i• :
I

V:
j
I I

i
I

5I . / ;X

11. Mbvmg toward the status of the 

peti^ohers it Is worth mentioning that earlier 

this court while deciding WP No'528- 

{/foamt/ffah's case; determined the 

status of personnel of the Provincial Levies 

Force as that of cfvH servants iri the 

fotidwfng terms:-

i

I

I

i

,! ' ;

H
. (. ii1

li • t
I

*‘19, The Provindal Levies Force 

(^Force") was granted statutory 

through Kh^r 
Pal^tunkhvim Regulation N0.1 of

I \
i
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Z014 fPoflu/atfona Peragmph

■ Nq.3 ofJhe RBgulapoti envisages 

for constitution and estabJlshment 
of the Force and its ft/zicfto/is. For 
ease reference paregrapA Noi 3 

and 4 of the RegulaGon are
■ ■ re^^ucod as under- .

"S, Power to cpnsflftrtB apd 
- / maintain by. the .^ree and . Its . 

fuhetipns:~ (1), Government may 
constiMe and maintain a ^rce for

. pertbrnifriff the foilftn^ng ftmcifens. 
namely: •

, (a) ensurir^ security of roads.ln PAT^
(h) eriauring security arid manning of

!• ! ; •iI
i : 1! it -

i
1

i: E 1I 0 i1
i

1
ft;I

i s
7

i ti

i
1

il

• .1'
■ 1 ::

\ '•• i; 1 - I ►

;>, •
t -\ V* \ I .• 1

7^■ I. I ,K :
SpkjuBt:

. . . (c) guarding Government institutions
I- ;

!2i I Ji : and instaHathns; :
(d) ensuring socurfly of Jails and 

amsted GririilnBls;
^ (o) generally maAifafeftig tew and order 

prevfe/dg nwWte escort to WPs;
(f) anri^ug^ng acdv^s es^aity 

. dmAersmupgfing;
(g) desfrucdon of iM crops;

. (ti) serving of surrmms or procedures;
(() raid and artpu^; and:
0 sucA otoerfencCtons as Govepinienf 

■ may, by notification (n the offhfal 
Gazette, requlra the Force ■ to 
perform. . f

(2) In distriiar^ of their functions, 
oflfcera and staff of the Forte shall

I

I
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I
I
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Exche<iuftr and perfonns the 

polldng service In ttw eretwhile 

PATA.
21. Having said this, we would 

now refer to die crudal Issue as to 

virtidther the employees of the 

■ Force can be termed ps a cM 

servants and as such they cannot 
maintain a constitutional petition 

: trefore this Court for enforcement ; 
of the terms &. condttioris of their 

service.

jj

I(
^ I.i

I i

i

i
I-

, j

i.)
!

I : rI n i/, ;I
I

, I
-‘civil ;connotation22, The 

servant* Is defined and explained ;;
I;

. j

I
i

■ iTi respect to the PrOitince of 
Khyber PakbtunKhwa, in the Civil
Servants Act, 1975 ,
For ease reference, we would ! 
refer to Section 2 (b) of Act. 1973,1 

which reads as under- 
-2. M tfj/s adi
un/ess ffto contexf othervii^ 
fBguims ffje /bffowing efcpnsshns; 
sha/f irawB man^gs homby 
raspeciivelyass^gfwdtothBmithatis

1
1

:
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i

}
i

i1
r ii! .;

I.,I

;
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i! •i

i

s.
tosey^

(a)
(b) sarmtt^ man s a person wtm Is 

a member of a cMI servfce of the 

Pmvtnce, or who holds a dM post iri 
‘connactton with the affairs of the 

Province, but does not kidude---

I
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(9 a pwson who is on d^utaffbn to tfjo 
Province Oio FodentHon or any

11
: ii1

)■

i offwr Provftwo or oftar atrfhorifK
who is employed on

;1!;I. (39 a person
coflirad, w on worfc charped fiasfe,

^ ot.who is psid hom contihs^ocies, or
poison who is a 'Swrfter' or ^ 

defined ki the

; i^!I 3

: n
; . me SIi

■;“wodanan" as
i ;

i IFactories Act 19S4 (Ad XXV of 
the Woricnan's k i ii3 1934),

; Compensafldn Act i9Z3 (Act Vlil of
or I:i ;

I

I :1923)^.
23, The perusal of ^ definition 

would show mat a nrtrhbef of a / 
pMI service of the Prince or 
.who holds a cfvil post in : 
connection with the affairs qf me !

is chfl servant ^

; i! »;
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Iiiprxwirice
Pakistan Services are explained ^ 
In Articte 260 of the Conditutibn, ;

Ii
j

i;t'

i;
; 1wrttlch reads as under.-
;

•260.i :I
i' . !
! . J*-I

iiiV*"""*'* !;
;■ ;
i:

rse/vfce of Fakls^n' mans any 

■ sGtdce, post or ofFce m connedion, 
■ with the Bf^ts of me Patferatfon or 

of a Provfrke, and hdudas an AIF 
f^tdstan Service, aervfce in the; 
Amwd Pbrt»s and any otfier sofvfce 
dedarad to be a service ofPekistah 

by or unrhr Act of /Mafifa-e-Shoora'
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;;(ParSamnt)] or of a Provincial 
As^mbty, buf ifcws na( frtc/uefe 
ser^ as Spaater, Deputy 

Speaker, Cftaftman, Deputy
Cha//man, f^me flfin/sfer, /=ectera/

Mkiister of: State, Chief ; 
Minister,, Provktdal Mh^ster, v 
[Attomey^ner^. !A<ivocatB- ;; 
GeneralJJ Parftemerrt SecMav/ 
/Chfl/mmn or member of o Lew 
Commission, Cftefiman or member 
of ffte Councff of Is^mlo Ideology,
Sped^ ^^tant to the l
Minister,
Minister, Spedai Asshiant to a CMef ,

: Mlnfder.At^sertoaChiM ^^f’^^ ^ 

or
Provindd Assembly;

{

ii
i

ii:

5

1; ;
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i
•/ ■

i
or >
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; ■

11

!
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!

Adv^se^ to toe Ptkne
: ;

iromfier of a House or a |
i

vi/hero^ Artido 240 of toa 

Cbnsffiirtlon envls^es that- 
•240. Sd^ to toe CSwisftoriton, toe \ 
appdniments to end the con^ons
of sefvfce of peraons to too s^Mce

., of f^fdstonshafit^ deterinkie^

(a)

I ^I.

>•
r

■i

t!
i

/ntoecaseoftftowwvfcesrf
a PtovkKe and poste to connedfon
vvfto toe fflfcto! of a
untfar Act of the Ptovmdai 

Assembty.
Q^otonabOn.- to Adide, ‘Aik 
Rakish Sendee^ means a Mrvhe

‘ i
■ (b) I

! . !
;;

! if
![

I . !

. common to toe FederaSon and the 
• Proves, wfttefr was to exfetence 

toimedtototy betotv toe commenctog

f
t

;■
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. day or whi^ may b9 tmatod by Act 
of [Ms^ts-^hoom (^iSamentjr.

24. The Phrase “peffbrrnlng In 

‘conn^on with the affairs of 
Federation or for present matter, 

elaboratety’ 
case ofi

Salahuddin and 2 others
Frontfaf SifMr Mfffy 4
|,fyf: Toltfil Bhat and 10 othea
(PLD 197S Sifprome Court 244).,
In the saW Judgments the Apex

/

. H 1;
1

Province^ was
1 . V expfained in the ■!

!- /

I ;•;^ i.i . ;
: f: 5

!i!■

i-'1Court has held!
"Mow, what is mant by the phrase 
•perfOmting fandhna in connecfto^

; with the amba oftt»Fet^nSdn ora 

. phv^". it is dear ttaf the 
. rafetarKX. Is to govenwrianto/ or Sfaf^ 

tonctoa, tovoWTff, in one from
enother. an element of exorcfee of 

V pyft/fe poM«r. TTmi tofflrfforts may iw 

ifte traditional pc^^ functions of the 
State, liivolwtg the mafritenanco of 
law and order and other mfitotetoo' 
acdyklesi or they may compri^

!
]

(.
■;

i ■

1,
; Fi

i iii; i

il
ii

I
i

fimctkms periling to economfc
waffara,

. }

'(^valopmeni, sodai 
eduoadofi, pubffo u&Ity serdce and

!
i

Otter State antmpdsas of an 
■ IndusMai or commerce ndture. 

Ord^erily, tteee toncttma vimuki rfe 
peribfmod by persons or agemdes 
dfractty appotttod, contnaed a^ 
financed by the State, i.e., by the

ii
■

; i

'• >;
I

.1
I,

■ f.

f
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Pederal Government or a Proyindal 
Govemmenf.
25. Admittedly, as evident frpni

i-fi: '•

i 1

ii^ the bare reading of paragraph-^ & 

4 of the Regulation, the presefit 
petitioners are performing policing 

serxice in the erstwhile tribal area,
■ i

terrhs ani;l

HE;

■

I

however, their 
/ ; ajnditions are being regulating

f

riit

iit il HtfiFoiigh Regulati<m N6.1 of 2014 

and after the omission of Artldp 
247 from the Gonsmutton; through
■a provlndd statute 1.6. pie Khyber
Continuation of Laws in the
Erstwhile Provindally Administered
Tribal ^8 Act 2018 (Khyb^f 
Pakhtunkhwa Act No. Ill of 2019), 
the operation of Regiilato No.1 Of 
2014 was continued, thus, the 

essential criteria for being a dvil

i:i

!!F;i-
fN

!iI:

1Iiir

;:
r

servant is that the person holding
the post must perform his functions, 

. in connecttofi with the affairs of 
Federation/Provfoce and the tenns 

. and conditiona of his service 

should bis determiried by or wider 

. the Act of Pariiament/Provincia! 
Assembly. The Apex Court In the 

case of Federation of Pakistan 

through Seereterv. Ministry of

:
i

i

:•

Interior (Interior DMsIohl
Islemabad and 2 otfiere yg.

!

5

■ •:<
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f77 &JSff Muhammats HKtir.
ff998 SCM/f mu while degUng 

wllh OiB case of an employee of 
Pakistan Rangers has rt»^ed 

that
7,...P0rusa/ of f^resfl n/fes dosrtjr 
shows that (hey am off enifi/BCfrTff,' 
and themfbw. undor the emendmenf,
*of rorffoo f of flw Pokisfan

/■' On/lnanee, these rvtes woufd pnsvai

Oimr the Rates 1973. The Pakisten

‘ Rangers Ofrffrwnce ws prwnoi&atetf 
to corisflfote e forte celted [the 

' Pafdstan Rangers for fte pnrfecttwi of 
and mahtenanee order in ttie 

. border ernes. Since with hgard to the
. status of hie members of the fyrte the 

Pakistan Rangers OnSnance b siJeni

. therefore, n can be 
the emphyees of the PaJdstah 
pangers wlO be deemed to be deS 

servant as they, are performlrtg 
duties in connection with eirafrs of the 

Federation and hence under the 
Seryhe 7>fi«inafe -Act 1973, an 
appoa/ by e member id die Pakisten 
Rangers regarding a matter re/atbig 
tolemts and Gonditions . of his service 

is cofhpetent before tfw Pedara/ 
Service ThbunBt..i''.

26. SImllafly, in the case of
' '

Fmntfor
Khvber

Peshawar and

i i!i' t
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r ■
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Others vs. Guf Raatb Khan and I III ;• { i: 4!
others (2018 SCMR 903), pe 

Hon'bie Apex Couit has elaborately

1 ;; r i

! I.; yi
11} <

examined service structure of the 

of Frontier
HI !
IIBf1. employees 

Conslabulary/whl^ Is establish^ 

under Frontier Corwtabulary M

■ ■ I

;
i

::
• ■ ! Is;‘ i(Acl-Pl) of 1915. Relevant 

paragraphs of the said judgment
^ are reproduced as under- :

broad' tests hr

: f
iI ii; ir

i;
iS'-, '6. Three

establishing m status; and character 
of a cMI servant emer^ from the 

Consffhrffona/ /namfefs of the afore- 
goihg Artfctes. Ffrsfly, under Article 

^ 240(6) of the Consthxrdon, 
apppihfrnenfs ft) and the terms and 

of sonflfee of the pereons /^ 
the Ise/vfce of AeWsfan' are ^

•> it

I I

ii• i:l: !li ■ !Il ! i
j;

i
■i

■r

:;•
dOtemilhed by or under Act of 
Parliament Secondly, by virtue of 
/Me 260 of the Conmib^, 
'sorvfce of Pakl^n* means any 

service, post or offico m connecfftm 

the affijfrs of the Pederadon.

j !

■
■!

i

r

Thirdly, under Af^h 212(1) (a^ of Ute 

Consdtutkm, tie ex^u  ̂Jurisdicdpn 

to edjudhaite cdsputes iataHng to the
terms and cwKtitions of persons, who

' ' 0

are in the sendee of Pakistan vesta in 

an Administrative Tribunal, namely.

\

t

t

t

i■■ it
the Federal Sarvha Tribunal. Thaaa 
teats are mentipned In 
Muhammad Miiheart-ua^f^f^

Me
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m (at pp. 686-689 of fte mpoft).
?fte dafktmt of m tarn "(M 

SBfvsnr /fi (he Ad orfopfs 
C^s&tiSpnal Gtiiofia ghfon h 

260 no(ed above to rekef^ toa( a 
^ person mAk, ioter flfe, Mds a

post In catmecBon eitth e/fe»» of 
Meratlon’ Mu^ any such 

post amecM rMi defence, to ba-a 
M servant The tarp^ Bench Imslln
m respect taken the fcgfca/ step to

under

f; 5i

li
r

■ ?;:{

ii
M; )

fi i.!<f
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I
h:

:
li

(he
i'i'i !
ll• n •-
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incorprxato ihe requ^rmnts 
Aftide 240 (8) and of the 

sthede^monafcritetta
^e/Vanr fB( p. 682 of

ii>•

liCoosbftrtfofla 
dfthetam 
metawreporO.,
7. ftning nodced the peani'V 
^ of a ch£ senrant under ttre 

Im.R^appr^tencerte^ern^
the actual rnatrbr of the present

r 77ta f=C was
fA/i0f ewistebtrfwy AcC (^-

:
k

]
I;

I:•
•' ■. li !•;

;: i
controversy. iii liby the
jatD oflSIS CConstOrutary ArT).

cf the Condabtdary MSedfon,3
: etr^weraiheF^rdGovarrimentto

(wflarptotodfofi ««f
the oxtamat fiontieis of PB^cfefan 
tWmriheMsrdorPc^
t/i/bst ftootfar w “V" thereor. 
Seodiui M of the Constebtrfav Ad 

. authorisea the federd Qovmmk to
employ the fC odsfeto (he ffipfts of or 

North-t/hM FronOer
Provkiee hi other parts of Palddah for
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>

;
t

V

i;

i

i;
i i
i ;

■s ii
/i

; t

✓ ! i

ATT D
jiEXAIVlIJNER

gh Court
1'

Peshaw LtI i
it

I
Scanned with CamScanner

f.

•• t

- / ■ . :•

I1:;v<
KI:



■!' ,1

.'1 K
i;!:l

i:
i:: 1:1r !
ii; 1; ■i*\ rH iJO

.; •!
i:St>4

Si

•:
ii
I.-

i-i;
1

/ Um
of {tom $00!^

Sffj (^#Wi Acf mi v»s& ihf Pedmai 
Gpvwmw^ w4Eh jjoww fe appoint 
ftd Commndarit wd c^har pa^apem 

indusffrtg the Dtefrfcf Ckjn^aSj^erf 
;Offtow» Of Aftristertf CofW^a^^U«>'^ 

^X)flte«rs of in Oftb or mora^
SocttOT 6 70 fte

jCommantSant
iConatabtilary Otfiaar tfw pww to}
ij^ppptof oflfe^ to*;,
imBonor .^rt^cftoBtf Rute* nwi#?;
itffKtor - too Act : 77w 

' * ’iOovammant axarctsad Us
confarmd ty Socffon 21 of too 

:: ConstoOutory Act to ft»too too MVPR; 
;Cons^utoy Wt^s.

^vWo too »mw s«^ concfttoos 0/ 
of too offibora oorf moo to too

a H«r Oo oi*s«v9d toatf toe 

>n«ffbr of terns «mf cpi^&hns of 
SW^

W too am to too fimf ptooe 

/Rotate# 6/ too CCH«to6t^ Acf 
anri etotovafod psMSua/tt toemto by 

!^;toe 77ii» /wov'tofens awfe
f ib)' too cbnatahutofy Autos Wo to 

, of arto to oxemtoo of too
ptoimr oootonatf fry too 

};A<^ TTwmto^ toe tomto mi^ 

' Dont^Sons of somtoo of too 

1 ; empteyoeo of too FC am pmKribo^
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In the Act end the Rules. The tost lafd
* <fe»w? /n AtiiGle 240(a} of the 

^ Constitution mquirBs that the 

appointment to and the femrs and 
(pndiuma of ser^ of posts in: 

tpnnecti(Hi with the affairs of the 

Federation and of a service of

11
' •t . ^ ii ;

i

i
Ji

Pakistan shaS be detennihed “by or 
under an Act oT Perllament The

V i

Hexpresslpn "by or under^ In Article H
i:: I
Ii ■

^2i0(a) of the Cons&u^ authorizes 
the terms and condhhns of.servfce of '

iia eMI servant to be provkled both by 

"'statute by statute rules. The 
provlskiin made In the . Constabulary

ri H,=1
I |i fiAct and the Constabulary Rules,

!■

1:ffiemfom, sedsfy the Artl^ 240(a) 
test. The Judgment in the filuhammad 1

case Ibid

Ii

Salem _. Mst
endor^s ih^ point of yiewt- 
f86. . The temrs and cqndltims of 
sendee of those employees, however, 

required to be spedded under 
Article 240 of the Constitution by or

Ii

ere.

I under Act of the Parliament Thus, ffte 

conclusion wouki be that only those 

per^s, who am In the seriHce of 
Paidstan, as discussed hemlnabove, 
and &i^ terms and corkJItlons am

t I
!:

i
goyemed dther by a statute or 

i^iutory rules. In terms of Mde 240 
of the, C&iseiutioh, can seek mmady 

pafbret^

I
f

1/

f i
f

?7. Slmllafly, this Court In the
pase of Qai Munir

I ^
la. Tftfi! *

I i

F*
t
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j^gwmmeiTf of Poktstan through

SBcntBfv. M/f?/sfrv at Sftrfaa and

FronUBr ffaq/OM (SAf^Nl
Islamabad and others /BQf 9 FLC 

(C.S) S4S), on me ba^ 6f law

1: •

!'!(
i

f

t ]i)
'idown by the Apex Court in ;

FrontierCommamfafit
1

Khvber-Constabalarv
Pakhtunkhwa. Peshawar's ca^ 

(201d SCMR 903), whHe deafing

1•;
>

r 1With the case of Federal Levies ; 1

Force, which was esteblished 

thrtjugh Federal Levies Force 

Regulation, 2012 having the same . 
structure of service for Its 

employees/force as provided In 

■ Regulation No. 1 of 2014 has held 

that employoes of the Federal 
Levies Force whose terms and 

conditfons of service are governed 

under Federal Levies Force i 
Regulation, 2012 are dvil servants.

Keeping In view the above, the 

Fm» established under Regutetton 

No. 1 of 2014 qualifies the criteria 

of being dvH servant In view of Hs 

composttiori, (tmctlfms and duties ; 
as per law laid down by the Apex ; 

y Court In the cases Fedaratian of 
/. Pakistan through Saeraiaiv: 

Ministry of Interior tfntorfor

!‘lr

f;
i
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DMsIonl Islamabad and 2 others
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YS, RO-in ^•DSR Muhammad 

Nazir (1998 SCMR 108l) and 

Cdmmamfaiy^
Constabulary,
Pakhtunkhwa: Pesbawar and

i vs. Gul RSalb Kh'aniaM

I
Pi fimVJiLi.

PKh^er T

{ .

•itiiu-
]: i/ i Others 12018 SCMP ad?;, Ihus. the 

pTBilminary objection ral^ by the
for (he

r
•; i ;

.learned counsels 

respondents. is sustained and
accordingly, the present petitions In 

f view of dear ter conteined in
Aftide 212 of the Constitution are 

not maintainable. Thie present
/: petitioners may egHate titelr

grievances before the Provindal
Services Tribunal. However, prior to 

this judgment, the status of preswt 
petitioners being a civil soryanl was

. riot determined arid In the similar 

cases, toe Apex Court In Gui PaOlb 

(2018 SCMP 803}
has heW that '
*11. H fo8ows Oom toe dicta laid 

down above that the protection of the 
tforder areas is a soverefon foncffon 

befongtig to arid patfymjed by the 

Federabon. The same duty h 
perhmmd eguato' f toe prssenf case 

by toe AC nof or^ on the frortbers r^ 
. RPKProvhce but a/so by matofototog 

order in other parts r^ Paldst^. fFor 

astdtargmg such functkms. the

t:■;
}

.'i 5y
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g

!;
it

i ' i;;, f

t

t
<■

E

ii
? !

I 1:
fI

S'
■

i
I

: 3;
1

I

f

i

f Scfflined with CamScanner
V

;



{i
(

/
•]. • I' i:/I

24
;i i:ir< r:/J ir. l; ;i-V 5:

\: ;;
H

•;I Ji

services mr^fed by the FC heve 

dHect nexus wHh the e/fefrs oA /Zie 

Federatton. Themfbfe, the reasons

;•I;.
Ji-
!i.

given tn the Mtdiammad Nazir Case 

(supra) hilly apply here as waff and we 
hold that the employees bf FC are chfH 

setyanta. Insofar as the quasthn of 
competent remerfy in respect I, of

■i

«
•!lI
t
iit .•r

servlee dlSfwtes of FC men ^ Is 
concerned, wb Tiotf ftflf In a /naffer

t/ reteff/jg fo tfte ternis a/jrf conrf^ffona
sendee of the raapo«<fenf*a/nptoyoos 
of 00 FC. an appeal befCra m 
F^uiaml Service THbunalls avaBabh to 

i iftom as the exchisNe remedy under 
the law. AGcbrOngly, this remedy rhay

' : .,ti
l!

Oea\mnedbythemwmhdwstet^ 
period of &r^aSon c&nmendng. from 
the date of fesiiance of certified c^

' of ffrfs Jtfd&nwf^ A/f tf/oso appeofa
fUed by the app^antrCommandant. 
FC are aceording allowad in eddve

a1

::fa/ms".t
i

Wlien case of the peWoners (PATA 

Federal Levies Force) was examined in ^ i!
Juxtaposition with the Provincial Levies ■

■ _ r •i Force and Ibid judgment, we observeci that 

sen/ice of tx^ the forces is governed

■ i-

I

:•
i

unyer the rules so framed under the 

/ ptDviiilons of ‘ProvliKlal Admintstornd 

Tribal Areas Lavlaa Force Regulation,

'i

i

:
!.

V,

I
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. i ti2012\ Therefore, vra believe that the 

8t^8 of petitioners Is that of dvil servants
{ i

S

I ;
I

for all practleal and material plurposes, and 

as sjjch, the matter of lenns and; p

ccrndhions of their service squarely tills 

^ outside tt^e.arnblt of writ Jurisdictiorl of this
: •. M-.- ■: :

court given the explicit bar contained In
is

iS^de 212 of the Constitution. As eailier E
, gt

\
discussed service rules of the petifloners

*1 ;

(PATA Fe<ieraf LeWes Force) and I
.

ProvindBl Levies Fo/ce both were frarned
I

under the provisions of “Prov/nc/af 1 t
V

Administered Tribal Areas Levies Fome 

, Redutation, 20f2’ and through the ibid 

judgment the personnel of Proviridal 

levtis Force were dedared as CMI 

Seiifflnts after exhaustively discussing the 

nitatter of tevros Force performing their 

duties in PATA Therefore, on the same

fs
;
i
J

t

premise, we have np hesitation to hold that

the petitioners are Civil Servants as their
4 •

^ seivico fups the entire crtteria of CMI
•'•■ii. ' ■ '• • • : ■ . . ■

Sei^nts so provided by the law. Learned

counsel representing the petKIonere could
?*
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not distinguish the status of petitioners 

(PATA Federai Levies Force) yis a Ws 

f^^riolai Leavy Force \n my manner. Both 

fon^ are performing their functions In the 

sanie area for the same ofc>|ect and; 

purpose, and both are befnjg malnta^^ 

through the provincial exchequer. 

Therefore, the matters arising out of the 

terms and; conditions of service of the 

petitioners are only ameriable to the 

jurisdiction of tto Sendee Tribunal in terms 

of >^c|e 2liof the Constitution.

- So far as the contention of petitiwiers 

they have changed the viree of the

!
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i
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li{
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impugned Notification and as such the 

same are not arnenable to the jurisdiction 

of the Sendee Tribunal is concerned, 

suffice ft to state that ft tuts tOhg been 

sealed that Service Tribunal has ample • 

Juri^ldon to deal with the Issue of vires of 

the jaw and ailes framed thereunder. 2dt5
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li
therefore, the con^fion agitated at the 

t^r Is misconceived and as su^ repelt^.
’• f!1' *■

1;:
•r

In view thereof, the status of 

^ p^tioners. has been declared as thdt of 

Civil Servant and the matter in question 

revolves around the terms and; conditions 

of their service which does fall outside the

::«
iii••

i !!: ;
:i y

1

i

\.Jiirtadlction of this court given the baring 

provteion of ArtWe 212 of the Constitution 

and as suc^ Instant petitions are dlsmlMed: 
being not maintainable. However, Vthe

' 'Y..
/ ^tltioners may approach the worthy 

Service Tribunal for ttie retfressal of their 

grie^nce if so advised. AibeK, earlier the

i i.| 1!t ihMii
I)
i

i il
iI

ii \
V •• • *

status of petitioners being dyU servants
therefore, the 1

'^s not. determined, 
petitioners may avail the remedy of appeal

within tfie statutory period of limitation

,i/
I

i
commencing from the date of Issuance of 

tiie certified copy of tills Judgment In terms 

/ of the judgment of august apex court in 6t//
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