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, BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

of 2022Service Appeal No.

Sardar Ali S/o Ajab Khan R/o Khanorai, Tehsil Batkhela, 

District Malakand [Naik No.4374]
Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Malakand Levies/Deputy Commissioner. District

t

Malakand at Batkhela. .
Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKp/Levies/Misc./2020 dated
22-03-2021 & No. SO (Police-M)HD/1-3/Fecleral

* ■ . i
Levies 2021 dated 21-10-2021 and subsequent 
retirement orders issued by respondent No.2 rnay 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

In light of Notification dated 14-07-2020. 

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

1) That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

.2)

3) That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government framed Service Rules for the Levies 

Force in 2013 (Copy of relevant text of Service Rules notified 

in February 2013 is Annexure “B”).

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. .Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amerided Rules notified in 

December 2013 are Annexure “C").
' <

5) That the relevant Rules were further amended in July 2020. 

Regarding the length of service towards retirement, Rule 17 

was amended to the effect that all Levies^personnel shall retire 

from service on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-Ill which- provided for certain 

length of service, was deleted by virtue of the amendment 

(Copy of amendments notified in July 2020 are Annexure "D").

That the rules were further amended on 23-03-2021. Rule 17, 

which provided for retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendments. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 

service or on reaching cMain age. For instance Hawaldar

6)
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d AA) suo!i!i9d leuoijnujsuoo jegio soouba pa|i| suosj9d paoBjd 

A!jb|!U1!S jagib mumBuoib }UB||9ddB agi ‘iu9uiuj9aoo iBpujAOJd 
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‘S9|nj iu6A9|9J 9q) uj s}U9Lupu9LU6 jaqjjnj pauoi^uauj aAoqs 

9q; ^suibBb uoDB^uasajdaj jaqpuB paii; ^UBnaddB aq} )Bqi (xx

9Jnx9uuv 9JB
IZOZ-Ol'lZ uo p9y!Jou S9|ny saiAai papuauJB jo Adoo) sjaaA 

Ma; B Aq paouBqua sba\ aojoj aq) p sjaquiauj pa>|U6J ja/woi 

|o padsaj uj aBa luauiajipj Aqajaq/w ‘ iZOZ’Ol'iZ uo sapy 

saiAan iBjapaj aqi uj spauipuaujB jaqpn^ apBUj paiuujaAOO 

leipujAOJd 9q} ‘suoi^jpd pjBS aqi jO Aouapuad aq; Buunp pq£ (ox

sainj pauojpauj aAoqa aq; ;o sajjA BujSuanBqo ‘suojijPd 

iBuounjijsuoo snouBA Bujii; ;o Abm Aq pnoQ qBm JBMBqsad 

aiq.uoH aq; ;o uo!;3ipsunp |BUO!;n;!;suoo aq; pa>|OAU! 

suosjad paoBjd AiJBijOijs jaq;o q;!M 6uo|b ;uB|iaddB aq; ;6qi (6

■(..On 9jnxauuv sb paqoB^B s| japjo 

;uaujBJ!;aj ;o Adoo) sapy pauofluauj aAoqB aq; Aq paquosajd 

SB aojAjas p q;Bua| ujBpao p uo!;a|dujoo/dBB utByao 

SuiqoBaj uo aojAjas luoj; paj^aj ;oB aojoj saiAan aq; p 

lauuosjad paoB|d Aijbhluis jaq;o q;!MBuo|B ;uB||addB aq; ;Bqi (8

’(..di.

ajnxauuv sj uo!;B;uasajdaj p Adoo) papuodsaj uaaq

;ou SBq aiiiBS aqi saouBAauB sjq p jBssajpaj joj. sja;jBnb 

paujaouoo aq; ajopq uo!;B;ua$aJdaj pai;; ;u6||addB aq; ‘lujq o; 

|B;uauJ!J;ap Aiaiuajpca Bujaq sajny pauo!;uauj aAoqB aq; ;Bqi (Z

•(..3„ ajnxauuv 9JB IZOZ u! p9!;j;ou sapy papuaaiB 

p Adoo) J9!|JBa S! jaAaqoiqM ‘aBa p sjaaA JO aoJAjas 

p sjsaA 93 Aodas pue aSa p sjaaA jo aojAjas p jbbA 

Z3 >l!BNn ‘QBb p SJBaA jo aoi/uas p SJBaA 63 >I!BN ‘9Bb 

p SJBaA 1,9 JO aojAjas p sjBaA BujqoBaj uo oj|;oj p|noA^
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W.P NO.338-M/2021, W.P No.333-M/2021 and W.P No.335- 

M/2021) before the Hon’bib Peshawar High Court. However, 

because of jurisdictional issues, the matter was referred to a 

larger Bench.

13) That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of
i 9

their re-instatement in light of the Provincial Assembly's Act. 

The petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not 

, challenged in the said petition, which are being impugned 

through the instant appeal.

14) That a larger Bench of the Hon'ble Peshawar High Court
I*

heard the connected petitions on 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 

% 1 -2022 is Annexure “J").

15) That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter ajm, on the following 

grounds:

GROUNDS:

A) That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutibnal. Hence, the,same acts are liable 

to be declared as such.

B) That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Even, if they are so
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.
amended, the same havjng prospective effect cannot be 

applied against the existing employees

C) That after the 25'^ Constitutional . amendment, the new 

Constitutional regime demanded streamlining of the erstwhile 

Tribal Areas with the rest of the Province. So much so, Levies 

personnel serving in erstwhile FATA and Khasadar Force 

were accommodated to a larger extent where the Provincial 

Assembly passed an Act aimed at streamlining the service 

structure of Ex. FATA Levies Force. The Act not only provides 

uniform retirement age i.e 60 years for the whole Force but 

rather enjoiiis upon the Provincial Government to take steps 

towards absorption of the said Levies and Khasadars in 

< regular police. Regrettably, the appellant have been treated in 

violation of the Constitutional spirit particularly after the 25^^ 

Constitutional amendment and subsequent orders.

D) That further grounds, with leave of this Hon’ble Tribunal 

would be raised at the time of oral submissions.

^ It is, therefore, humbly prayed that on acceptance of this 

appeal.

(i) The impugned Notifications No. SOfPolice- 

ll)HD/MKD/Levies/Misc./2020 & No. SO (Poltce- 

ll)HD/1-3/Federal Levies 2021 dated 21-10-2021 

and subsequent retirement order issued by
■' I

respondent No. 2 be declared as illegal, the; same 

may be set aside. Consequently, the appellant 

may be held entitled to complete his service till 

attaining 60 years of age in light with Notification 

dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the
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appellant and the appellant be allowed to 

complete his service till attaining 60 years of age.

ii) Any other remedy though may not specifically 

prayed for, but which circumstances of the case 

would demand in the interests of justice, may also 

be granted.
Appellant 
Sardar Ali
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

CERTIFICATE;
Certified that no such like appeal has earlier been filed before 

this Hon'bie Tribunal on the subject matter.

Appellant

Sardar Ali
' V



r\.'-d-

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT^

oi2022Service Appeal No.

Sardar All Appellant ^

Government of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT

. I, Sardar All (Appellant), do hereby solemnly affirm and*, 
declare that the contents of the above titled Appeal are true 

and correct to the best of my knowledge and belief. 
Furthermore, no such like appeal has earlier been filed 

before this Hon'able Tribunal or elsewhere on this subject 
matter

DEPONENT

ifyhr
Sardar All
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR fCAMP COURT AT SWAT^

_{

Service Appeal No. of 2022

SardarAli... Appellant

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Sardar Ali S/o Ajab Khan R/o Khanorai, Tehsi! Batkhela 

District Malakand [Naik No.4374]
(NIC#

. i

) (Cell# )

RESPONDENTS:

1) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

2) Commandant Malakand Levies/Deputy Commissioner District 
Malakand at Batkhela.

Appellant

SardarAli 
Identified by counsels

Dr. Adnan Khaj^i Barrister-at-Law, 
Advocate Suprem'e Court of Pakistan.

Umar Sadiq Advocate High Court
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r,m^RNMf,NT OF KHYBER PAKHTUNm^ 
HHMF. &tr)t^at. affairs DEPARTMENI

notification
Peshawar the f'February 2013

QPRVTrF. RULF^ FOR FEDER^r I,F.VIF-S FORCE IN PATA
W \

9 of the PATA Levies Force 

is pleased to
of the power conferred by Section

Government of Khyber Pakhtunkhwa
In exercise

Regulation 2012, the Provincially

the following rules, namely:- .
Short title and commencement;- (1) These rules may ^ ,

Administrateo Tribal Areas (PATA) Federal Levies Force Service (Amended, Rules,1. .

2013.
(2) They shall come into force at once.

, unless the context otherwise require, the followings 

igned to them, namely.-
Defmition:- (1) In tliese Rules 

expression shall have the meaning hereby respectively
2.

assi
1

(a) “Appoiming Authority” nte.na the appointing authority specified in rule-4; v 
“Comnamdantf means Commandant , of the Force, who shall be the
Deputy Commissioner in their respective junsdiction; ,

” means as Assistant^Cornmissioner or *

(b)..

(c) “Deputy Commandant (OperaUon)

any officer of the _ _
who shall be Deputy Commandant (Operation) of the

District designated as such by the provincial government
Force in PATA, to
and perform such

may be prescribed; and who shall'be responsible to the
Commandant for operational matters of the„Force m PATA.

exercise in his respective jurisdiction such power

' functions as

(d) “Deputy Commandant (Administnition)” means Deputy Commandant
(Administration) of the Force, who.shalhbe an officer of the provincial 

officer of the District designated as ?uch by thegovernment or any
provincial government to exercise in liis respective jurisdiction such

such functions as may be prescribed and who shall bepowers and perform
ponsible to the Commandant in ' administration and establishment

res
matters of the Force in PATA.

means the Government of Khyber Pakhtunkhwa,

Provincial Home & Tribunal Affairs

“Govei-nment”(e)

“Home Department” means 

Department;

“Initial recruitment” means appointment made other than by promotion or

(f)

(g)
by transfer; .'

(h) “Schedule” means the Schedule appended to these rules’
W'l.....



■

i

V)V '■
SCHEDULE-III 

See Rule n.
Length of service/Age

Post/RankS.#
is earlier

i
38 years service or 
years age whichever

"Isl^service o7 )3 years service 

ge whichever is earlier

Subedar Major (BS-16)I
ice as Subedar or 57 years e

Subedar (BS-13)2 a ;;
*Niab Subedar or 54service as32 years service or 03 years 

whichever is earlierNaib Subedar (BS-U)3 years age ___________
service as Ito^or 51 years

age whichever is earlier ______ _________
Naik or 48 years age

f
I
I4 Havaldar (BS-8) I

iTe years service or 03 yearsl^rvice as 

whichever is earlierNaik (BS-7) I5
or 45 years age

23 years service c 
whichever is earlierL/Naik (BS-6)6 I

whichever is earlier .20 years service or 42 years age
7 Sepoy (BS-5

!
i

\
i

: i

m
■
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Government Of KyberPakht^kh^.
i V I

r ■

Rule-4(2) Schedule-»

t

gr.HgPULEj 
Qoft Rule 4(21

QuallflcadonDirect
Quota

promo 
lion 
QuqU 

" .100%

Uniformed Force— 
------ - Postmank Eligibility for

promotion

One year service 
as Subedar 
One year sen/lce 

Nalb SubedaL 
One year service 
ae Hawaldar _
One year service
fls Naik __
One year seiyice 
as Lance Naik 
One year service 

Sappy ^

S.No
i

Subedar Major (SS- 

Subedar (Bb-1^ 

Niib^ubedar(BS^ 

Hawaidar (BS^

Naik (BS-7)

100%16)
2. 100%

3. 100% !
4. 100%

5. 00%
Naik (BS-6)

Sepoy (BS-5)___
Head Armorei (LlS-S)

Middle pass/h^tric 
Middle Pass/Matrir

e. Lance 100%
100%one year service 

as Assistant 
Armorer-------- -

7.
8. Middle pass/Mal'ic

100% /
-----TAsiiitintArmorer

shall be granted. SCHEDULE -«» ____

of service

,e.s=.ad.>e-moropUor

PnabRank,--------^
Si:;b®l/aiof(BS^
Subedar^BS-l3)__^

rNiib’SubedarlB^l!!

Naik (BS-7)_______
I nnce Naik,(BS:6)— 
Rftooy (B^---------- -

S.No
1.

33 years’
31 years'

2.

4. r 29 years
5.
6.
7.

■r
** t

V. ■

t.
,'l

I
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BETTER COPY 

HOME DEPARTMENT
notification.

Dated Peshawar the 14-07*2020 I

conferred by Section 9 of theNo. SO (Police-IDHD/1-3; In exercise of the power
Administered Tribal A^eas Levies Force Regulation 2012, the Government

in the Provincially Administered
Provincially 

of the 

Tribal Areas

Khyber Pakhtunkhwa is pleased to direct that in 

(PATA) Federal Levies Force Service 

following further amendments shall be made, namely;

(Amended) Rules, 2013, the

Amendments

Tn the said rules>
Fro nile 17. the following shall be substituted, namely..

- All Levies Personal shall retire from service on
a) i

“17, Retirement.*-
then age of superannuation i.e sixty (60) years or they may opt

for retirement after completion of twenty-five (25) years regular service,

and
b) Schedule-Ill shall be deleted. /

SECRETARY TO
GOVT- OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT

Copy forwarded to the;-

xxxxxx i

T

# ■*' ■



/y-i* . \
f' y

■ : f.V •. . y ^
•v.- 4» / A■5»

'■f" '
I >/ w

\ II

■£"fV■7

^gggSSSSS^^l••. .
Tl

I

iT
[;

I
i

f t

1

‘
i

t

/ *

■ ■■ ^

i
'.3.- .*

1 i 53"^
' "**“ lSs-''“ "‘ '
' '*^TO

*M aMCtf ^ I

I* '1 • ,' 1*r.

V

>13)
I• I

i

• «. I •

V' w^:_
K«nbJ

f>

»«»

tl^: .■-‘-•\SS;-jgir:\

:

■4----flBE®iSS^^^ \

n

« / n
t

• I ■
^ yI {seoizsTat •«)««WW9 B0f ^ «

.5.-ly.

•. /■

r ** .•'
y/

•V'..



J '

/
I

■ \/■

■ -.JY-- ■ /•
// / .;v

-i
Is

4t**mws. ttimidi'
I

1

1-
-hEsaffvi^r ? *•

■< *'■ .*.

5)

;

• * !
■j-*—TDSi

. • *
j

i.

•.
JU

. •. *

/

,*

aatjsaoo»«3^,
■*» S!l!^a£StaSS5>g

Aft"
/;

fi
»•»y

1^i /)

S2S'/■•:. oSSh*- •:

$
^'i

. . ^ ^
K r.

«■ V

■ ■«
I

••/
. ■

■:.

/ .4:

ro!('■

<»
f ^ /. r-..,

t .. ik*!J . .•* J *>." ■

/
•

!



/jT ■ ^

51"

^■/r.f .
/ y ■!

qualificslif^n, and 
(ii) Fifty Percent (50%) from 

amongst Hawaldars./ ■

: ■«’
!
I' Length of Service / 

_________Age_______
•Thirty One years service
or Three years service
asHawaldar or Fifty. 
One years of age, 
whichever Is earlier.
Twenty Nine years
service or Three years 
service as Naik ofForly 
eight years of age, 
whichever Is earlier.
Twenty Seven years .
service or Three years 
service »s L/Nalk or 
Forty Five years of age, 
whichever Is earlier.
Twenty Five years
service or Forty Two 
years of age, v^Iohcver 
is earlier,'

r ■ Qualification for PromotionName of^tHe Post / RankS. No.

Hawfaldar (BS-OS)6

Naik (83-07)5

L/naik (BS-06)6

Sepoy (BS-05)7

SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA. 

HOME & TRIBAL AFFAIRS DEPARTMENT :•

Copy forwarded to the:-
I

1. Principal Secretary to the Governor, Khyber'Pakhtunkhwa.
' 2, Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.

All Administrative Secretaries to Government of Khyber Pakhtunkhwa.

• /

3.
4. Registrar, Peshawar High Court. Peshawar,
5. All Commissioners, Khyber Pakhtunkhwa,
6 Alt Deputy Commissibners. Khyber Pakhtunkhwa.
7, provincial Police Officers, Khyber Pakhtunkhwa,
8, All.Heads of Attached Department in Khyber Pakhtunkhwa.
9, PSO to the Chief Secretary. Khyber Pakhtunkhwa,
10, Accountant General. Khyber Pakhtunkhwa.
11, Direction Information. Khyber Pakhtunkhwa. wHwhar Pakhtunkhwa
12, The Manger Government Printing & Stationery Department.

He is requested to publish the above Notification in the Extra Ordina^ L 
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same to the Home 
Deparlmenl I

-1 •\ /•
..Se^ction Offic e • (Police-li)

/
/

/
I ■/ • r'

.....
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The Chief Minister ,

KP at Peshawar -,
/ •

!’

/^pt^liraTiQP for review nf the levies rules 2021., Subject:
i
!

'RpRnpctf'^^'*Y

1. That the applicants are' the levies personals of Malakand Levies.

i.;i
!2. That the Malakand Levies is established in the year 1895.

. 3. That the Malakand levy personals are performmfi their regular dutV as
. I ■*

police since 1973.

: 4. That in the . year 1962, Levies rules were promulgated., in which the

retirement age -of different ranks were deterrilined, and the of retirement 

of Subidar Major, Subidar, Naib Subidar were determined as 30 years of

service or 5b years, of age. for Lans Naik to Hawaldar ^25 years of service

or SO yeays of age and for constable 18 years of service and 50 years of
i/'first. fPnlPc annpyedi

i
V

I

i

age whichever comes

5. That after the promulgation of the said rules, the mentioned rules were 

first amended in February. 2013. in which the retir&ieiit age of different 

determined and rescheduled, the retirement age of Subidar
■ .

ranks, were

Major were changed to 38 years of service, or 3 ye^s as Subidar Major or 

60 ye^rs of age, the retir^ent age Subidar were Ranged to 35 years of

)

service or 3 years .as Subidar or 57 years of age, the retirement age Naik

f

i>
I-

/ <i.VI 1
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i

'■;/ V Subidar changed to 32 years of service 6r 3 years as Naik Subidar or. 54

years of age . The retirement age of Hawaldar were changed to 29 years

of service, 3 years as Hav^M and. 51 years of age._Thal the service of 

Nalk wCTe changed to 26 years of service, 3 years as Hawald^ and .48 

of age^ The retirement age of Las Nalk were changed to 23 years of 

, service, 3 years as Havraldar and 45 years of age. The retirement age of 

Seopy/constable were changed to 2d years of service, 42 years of age 

whichever comes first. (Rules attathedL lo

i
\

years

V'

;
t

(
1

6. That-in December, 2013 the service tenure and retirement age was 

rescheduled for 8ubidax Mijor 37 years of-service and 60 years of age. 

Subidar 35 year of service or 60 years of age,for Naib Subidar 33 years 

of service or '60 years of age, for Hawaldar 31 years of service or 60 

years of age, for Nalk Hawaldar 29 years of service or 60 years of age, for 

Laa Naik Hawaldar 27 ye^s of service or 60 years of age and for the 

constable/seopy 25 ye<urs of service or 60 years of age which comes
f ' ■

fi-rot^Ti-neyedi. C-

/ «

i

t

7. In august, 2016 the service tenure was once again rescheduled in which 

for the post of Subidar Major 37 years of servicer 3 years as Subjdar

Major arid 60 years of age* For Subidar 35 years of^service or 5 years as 

Subidar or €0 years of age, for Naib Subidar 33 years of service or 7 years
• ■ i»

first. annexed). D

I

as Naib Subidar or 60 years of age which comes
.)
i?

14/07/2020 die schedule of the retirement and service tenure

was amended as deleted, the retirement age was fixed as 60 years, or 25
•'c.'

years of service tenure whichever comes first.fcopv attachedl t.

8. That on

y

I.
f

iI

/ {
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■ 9. That on 22/03/2021 the levy rules were lastly amended, in which for the .< •
V•.

post of Subidar.Majof 37 years of service or 3 years as Subjdar Major or
't/ r

60 years of age, for Subldar SS.year of service. 5 years as Subidar or 60

as Naib Subidar or. of. age, for::I4aib Subidar 33 years of service or 7 years 

60 years of age, for Hawlldar 31 years of service or 3 years as Hawaldar 

51 years of age. for Naik Hawaldar 29 years of service or 3 years as 

Naik Hawaldar or' 46 years of age, for Las Nalk Hawaldar 27 years of ■ ■

service or. 3 years as Las Hawaldar or 4 5 years of age, for constable/Seopy

yr>arR nf agp.f Rules artachcd).’ F

i

♦

or i

;
I

i
25 years, of service or 42 r

t

i

10. That in the above mentioned rules of 2021, the ranks of Hawaldar and 

Sfiopy are changed two steps down .from scale 7 to 5.

11. That against the different amendmmts some levy personals med writ 

pedtloiis before the Hon'anle Peshawar high court, which were decided. 

(Copies ^ijtrftrhedL .

/

I

12.That In the y^ax 2021 some of levy personals filed an application to youi 

that applicatLoh the summ^ of ten pages were preparedHonor, on

which was approved by the- hon’able Chief Minister of KP ,{ copy 

. attached).**

!

13 That the Pinal amendments of year 2021 are against the fundamental 

rights of the. applicants, because these amendments are 

disalmMation in which the service tenure and age of retiremmt of 

' Hawaldkr to copstable were reduced, while the service tenure and age of
I

retirement of other ranks were enhanced.

based on

•'M

/

I

i >
fty



s /

j.
I i i

t

✓ ‘

V \

I .. U.Those from the implemeatatibii of amendments of 2021. 237 levy 

personal^ of lower ranks are going to be retired.

:■f ■

!!

*.
of recruitment is Tninlnmm 18 

it Is not possible that
for, the rank of constable the age■ IS.That

years and the age of retirement Is 42 years, so ;;

1
iwill serve for 25 years.someone !

Other forces and be

structure be schedule

:
also serving the country asle.That levy p.ersonals are

dPali'like other, forces/police, and their service
r>

once for all- . I

i
ar.Thal 'thh 2021 .are against the natural justice and

fundamental right of the applicants are involved-
I
\

\

PPtltlbnerai

•i^itiaTi Regi Noi42241. HCSsdfW

I
2. HCUmar Rdiinan RegNo.4282

Reg. No. 43563, NaikHawal^ Mi
>

I;g. No. 43594. Nalk Hawaldai Shamisul
i

.eg. No. ^775, Naik HawaWSTR^ffiammad Saieen )

6. LasHawaldarZalar AliBachaReg.No. 4415 ,

Dated.29-3-2021

S

/•
I

•V

n
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a
p/3.ILCNO

dated mauakand the
Phono: 0932-452080 Fax: 09

;2021 
452105

5s

ncgir.t- ORDER N„.SO(P=lice-nVHDmlKDn.evte/Miscra020
, Issued by Gpvernmenl of 

r. lha following Kaik of 
ie as noted

of Notification
, Schedule.lU dated 22-03-2021
& Tribal AHalfs Department. Peshawa

completed the requisite service/tenure/age
22-03-2021 (AN) With

In pursuance of 
Rules 2021amended Service ^

Khyber Pakhtunkhwa Home 
^^a^kandUvias. who have already

agaisl each stands retired from
p.nio.en, tenefteasper.elev^n>pa;;;|^ 

Regrtneniai No I Name

full
service wilh effect from

j

Retirement Reason :rr^Np

Naik ______ -

& Oeslghallon
EssaKhan .

4330 Nalk1.
both requisite 46- i

Gul Rehman4331 Naik2,

!
Abdul Karim. i4332 Naik3-.

iZarrriinosh4333 Naik■ 4.1 >

rtha-requisue uP-r=a^

:i

Zakir Ullah ,4334 Naik5.;
Mohd Younas4337 Naik6.;

Amir Nawar Khan4336 Naik7.
1

4340 Naik/ 8. i
Naik ___
Completion o

the both requisite 4i>

Shah Room Khan
4341 Naik9. iX 1 Omera Jan4342 Naik10-!

Naik;

Said Ahmed4343 Naik11.
Naik!

!
F-

:>■;:.•/ •
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I'n^c 1
SnSTTiSBiSOS-Years 

OS-Yeare
-- - TTBnTj®™°^n^ ------

Seoflceisjjai^ bolTre^ite^ 
Gomplelion o( ^J®.^gars Service as
Years o( age 3™ ®

(-----

^443^^

.;
— SaWZan^'f

■ Muslim Khan

—' BaHWiSaid

--------"Sohbal Ktw

Naik --- -----
I semSSsit—

BCCSS41»----j5i^3.Years

Naik\
IJluslim Khan

435S NaiV.'9 T^quisile^Years

. —{^“^nsTOik
MukamilKhanI :-2Q—aSsTHaik 

—1-43511 Na»r 

435.1 fJaiK

r
\

•^TUrRehman

■rJ^ Muhammad
i Farman Uti uifP

r f.
o. .■ ■ 22:V'--'

A^Nalk

25 ji^SN^

2^.

2'4.
AKbar Khar'

/•/-
40'/'i

-§SSd£M^;f ,ua bodwiqui^^^^
jS'KBBn5o3.YBBrs«aM=eBS

T^Ipiedoronha'^

tecrinsTTS^®^^

requisllQ 40-ic^ 

:of Ihe requisne 4B-Yb^

■'.

EjaaUri^lm 

('Fatal Renmai^''------^—' 4367

\ ,
\J

27. StTp-Yeare
’ Hussain Khan 

Amani Mulk 

fiza Gui

25 (ASBliNalk 

4M9

4370 Na^ 

5l7'"n377Naik

.'r
2^;fV 30.

Sardar Ali 

'Abdul Jaoo^

Muhammad 
Salim __—
BaWm GUI

I
4375 Halk oT age _

Complal'oh
Q^aqa , 
Compielion 
nfade ,_

32. I.
{33—JlSTTNalk

4378 N^
6
S!

34. rj:
i»

MmI /

oas•R'iSfi!



;• .

/
I

\ ■

ii.V

•ii‘^ I
i j.

i
'

t
■ )p» ‘

I

!

t • .
t

• Page 3 of3 i
I

rGrthTi^qui^® 48-YeBrs

:
Sami UllaP4382 Nalk of aqe______

rcompletton of Ihe 
of age

■ 1 Complelion -
1 of age • __

—"Tcompieiion’oTlhe req
1' of age __
r Completion

5i Ihe requlslli 48-Years

35. 5

Sabi^ll3efT432S Naik\ I
Said Jamal4390 Nalk37. tUSie^Years 4
Murad-Khan

38;"f4^ Nalk 

"4392N^

' !^Ihe requisite 4B^aafS
BadshahZaman \

■39.
Mohd Rooz (4394 Nall< of age40.

- 4^. \ 4397 Nalk ~
CofnpteUon

oI the requisite 4li- I'uuTZ

1.

Saeed Khan ;;, !

Bakhl Woon52714399 Ham .

4400,t^alk ”

1 >\:■

Was) ullah of aqe_43.
Comblelion 
nfaoe' ■Fazal Mavila447" 4401 Nalk

r1

i1^ I?
7
t

23^^ ILC
NO._Il Copy ^ih fonvard^ lo Ihe;- information. P'ease.

nl Officer. Malakand.
2. Seclipn QWsff 

fllesh^ar foliWorm 
n blsUfct Acepun

1
«

Pes^
/

DCHAWKAilWoMW^WT^ 
malakand!^ MTWSLAKAND

t
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so (policel 1)HD/1-3/FEDRAL Levies/2021 (j/>wAl/»^t5jlf/l3lXj7l

/.

:.i

i

amended Service Levy Rules2021 Shedule 111 Dated 21-10-2021.

-*

21-10-2021

r

i

so{police11)HD/MKD/LElES/MlSC/2020
LiAiLOtjc^Amended Service Rules 2021 Shedulel 11 Dated 22-03-2021 |

«

r

i

(t Jt/it ^ U ^‘>‘lCj I i--XJ t? i-^^
/f.j^3j3^~^i/j3l^>^\,^\Ji^l—/L/3^^j>I4-1'*|'^-^^-^'22-03-2021

.'6

•',1

jil

4/'.Sa
^<j/^ ^ c.CiD'V gwky^z

/’r Hl?rjD 
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PESHAWAR HIGH COURT, PESHAWAR. 
(JUDIOALDEPARTMENT) 

WJ.NO.367-M/2021 withIJl.
. -CMNOS.10S3/2021 A wnnwy)

JUD6MFNT

\

%
'.K

Oats Of hearing 

Barrister Dr.A(hian for petWoners.
Mr.Saqlb Raza, AAG for the rwpondents.

■ t29.11.2Q22.

BSS&BSas

S M ATTIQUE SHAH. J;^ Through this 

sirigle Judgment we shall also decide the < 

connected writ petitions bearing Nos.337- 

406^021, 50344/2021, 514- 

' M/2021, 51B-M/2021. 45044/2021. 601- 

j M/2021. 661- M/2021. 632- M/2021, 919- 

M/2021, 966- M/2021. 980- M/2021. 1221-

lM/2021. 122244/2021.125244/2021. 2210-.
\f02021. 2913-P/2021. S092-P/2021. 5423- 

■:P/2021, and S424-P/2021 as adjudication 

of a common question of law and fcict is 

Solved in all the petitions wherein the 

^lioners have challer^ed the vires of 

notifleation No. SO (Police'il} HD/ 

MKDA.evies/Misc/2020 dated 22.03.2021 

whereby on the basis of Impugned office 

order bearing No.128ri3;6cSL dated
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20.04^021, they have been retired ftbm 

service with ftirlher prayer that they be 

r^atated Into service ftom the date of their 

rettrement l.e. 20.04^1 with el back 

benefits. In alternative, they have prayed 

that the respondmte be directed to treat 

them at par with-eratwhUe Federal Levies of

Federally AdmlnlstJBted Tribal Area (FATA)

and; absorb them In police aito; grant them 

luD penslortary^ benefits.

«

lii z i In W.P.Not.333-M/2021. 

^^5-M/2021. 33M^021.

3«teQ2/.l ip26-M/2021, 10354/1/2021.
™r I: '■ I BiP

*21, '120044/2021. 1207-M/202i. 

, 21244/202 and 993-P/2022 the

[ !■w 

‘ d.J
.11

!'.?i /

■I made the following prayer

ecaplsnee of this writ 
, A# ImpugnodNodfkathn 
tOeo^i) HD/ MKDAsvha/ 

Is^agabtat law and tho 
tatal‘}lghta guafantaod by 
maArtlen of latande

iii

jyUstMtt, fP73/ may 
ji^legs/ void ab InlOo 

affaeta on Ae 
nan.'
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SI in COC NO8.38-M/2021 in

W.P.NaXfiM/2021 and CbC No.436-
/■

P/2022 i!iiMP.No.1330^/2022 petitioner
i'Jp"

seek initiiilidn td contempt of court 

proceedli^l^; {^jalnst the respondents for 

^iatind order of thte court dated

2f.M.202?i}md In W.P.N0.367-M/2021. 

3. BHef. facts of the casefs) are that the 

petttionere| vvere appointed in the. "Swat 

ImdeS Forte' as Sepoys etc. and presently 

terms arid conditions of dieir ser^dces are 

regulated 'ProvIndaUy Adrninlstrmed 

tribal Areas Levies Force Reguia&m 2012*

}

whereunder besides PATA Levies Force
\ Rules, 2012, PATA Levfes Force Sen^ 

(Amended) Rules 2013 were ato framed.
I *

Rule 17 of dte Amended Rules 2013, de^ 

vrith Ore retirement of personnel of die 

force, which was amended vide nodneation 

doted 12.12.2013 In the rnanner diat “All

/

i
0ie personnel , shell retire . as per 

Schedule^U and no extension In serylee
I

beyond retirement alwll be granted". On 

14.07.2020, vide Notification No.SO

i
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(Poliee-ll)HO/l'*3, mte 17 was further
f .

amended by deleting icheduie>IV as "All 

unfhmpd force sAaff retfre Aom sendee 

on attaining tha aga of auparahnuatlon 

l.a. Sbtty '(M) years or thay may opt tor 

ivtfremmr after completion of twenty- 

Hve (2^} years regular aervlea".

ThereaflW' once ^ain throt^h certain
•I-

modifications rule. 17 was amended by 

giving life to the deleted schedule-ill of the 

rules 2013 as under-

I

i

/

. ■"Retirement: All levy pet onnel 
shall retire as per ScAe tile-lll

;and no extension In i ^hridee 

after retirement sin, 
granted."

L

4. Beli^ aggrieved front
amendment, the petilioners hd^'filed the

■ '.ll'

tef.'
•I

tt

ibid
: 15 ■

instant petitions.

5. Pursuant to the diredtons of this
I

court respondents have filed the^ parawise . 
comments, wherein issuance of^| desired 

writs has been opposed.

6. Learned counsel tepre^ Sng the 

petHlonsrs vehemently argued' hat the

I
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' ' • .Impugned N^cation is artAnry.;pofvenM,
i^^rily andUfegal. issued without lawful 

mala Me intention just- to 

petitioners of their vested righ^'iipcrued In

of their

the
;w;ir.

^ itheir tevour: hence ^ol 

Aindamentai rights guaran 

Constitution.and thus not sustajn^e hi the

ir the

|npugned
eye of law. That tttough . the ;- 
Nolificatlon was issued under the i^uladon 

2012. However, after the 25'^ Corititulionai

amendm^ the said regulation'^es not
, ' r

hoM field, therefore, the impugned

I

Notification is iiabie to be set aside.

worthy, ;

I.

AA67. Conversely,

representing the respondents opposed the 

arguments so advanced by learned oounse! 

representing the petitioners at tlw bar while 

rguing that after the 25*’ amendment the 

Provincial Assembly pa^ the 

continuation of laws Act No-lll of 2019 

through which the laws apjall^e to 

erstwhiie PATA were allowed to'continue 

inctodlng ‘Provind^ Admlnl^rM Tribd 

Aiaas Levies Force RegulaMn, ^12" and;

!
I

i

/
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Iheretom. tha Impugned NottflceHon wee 

iMued per law which doe* not r^uira any 

bttarfarence by Vila court in to wrtt 

jurtsdlctlon under Article 199 of the 

Con«ltution. Further, petitioners are CMI 

Servants, and; matter In question revolves 

around the terms and conditions of their 

service which is the exduslvs| domain, of . 

ti)e Service Tribunal as such the 

Jurisdiction of this court Is barred given tha 

expnelt provision^of Article 212 of the 

Constitution.

6. Heard. Record perused.

9. Before discussing merits of the case 

we deem it apprc^riate to discuss the 

background of the matter in hand to 

property comprehend ttte issue involved 

therein, ft is worth mmtioning that earlier 

the senrices of the Lews Force were dealt 

with imder the FronSer Inegular Corps 

(FIC) rates, 1962 which was substituted by 

the 'f^vlnclat Administered Trib^ Areas 

LeWes Fbme Reguiation. 2012* (regulation) 

and under the said regulation *PArA/.evtos

i

r

/
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(sarvice) Rules. 2012' were framed 

for 7^v*ic/b/toirfes ftreo. VVh^ separate 

wrvfce rates wore also framed thereunder

for PATA Federal Levies Force perfonnlng 

duties In 'PATA' knowm as 'PATA Federal 

ieides Force Service (AtnetTded) Rules

2073. Rule 17 of the ibid rales deals with

the nefirement of the Le\ries pereonhel 

which was amended from time to time, 

f^owdver. petftkmers have become 

aggrieved from the impugned Notification 

vide which the petitioners’ retirement age

i

was altered which is challenged by them 

through instant petitions.

10. The main contention of the 

petltionefs is that after 25“' amendment the

regulation has lost its efficacy and sanctity 

and has become redundant, therefore, the 

impugned amendment under the said 

regulation Is iOegaJ being void ab initib. H is
* i

worth mentioning that after the 25“' 

amendment In 2018, both FATA & PATA 

were merged In the province of Khyber 

Pakhtunkhwa and Federal LeWes Force

ATTESpl^,
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woritlng In FATA was merged Into the 

reflutar police of the province. Albeit, In 

Malalwd Division. Levies Force Is stiil 

r^iated by -PatA Federei Levies Fonx 

Seyhe (Amende<0 Rules 2013 in view of 

the'Khyber Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent In 

erahvhUe PATA at the time of 25“' 

amendmerrt were, allowed to cwjtlnue

including legulatton 2012 whidi stin holds

/

the field and as such the same Is a valid 

InstrumenL
1',

Therefore, Impugned

Notific^n was Issued by the r^pendents

V .

4?
writh lawhil authority.

Moving toward the status of the 

petitiohers ft Is worth rnentlotting that eatier 

this court'while deciding W.P Na 523- 

M^16 {IkremuUeh's case; determined the

status of personnel of the P/Dvtfncte/i.evfes

Force as that of cMI servants in ttie 

following terms;-

■Vi

11.■1/;:

!

"19. The Provincial Levies Porce
rForee") was granted statutory 
cover through Khyder
Pakhtunfdiwa RegulaOon No.1 of

/
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2014 CRegulattom. Paragnph 

^.5 of Oje f^ulaOon envisages .
^ constitution and estabUshmeni 

Ote Force and Its iuncOons. For 

Mse rehretKe paragraph Nos. 3 
W 4 of the Regulation are 

rcpFxtuced as under:- 
*3. Fewer to eenatttuta and 
maintain by the Force and ha 
tUtt^ona.-^ (1) Gevemment may 
cort^itute and maintain 8 Foma for 
periqnNng the fyUewInglhmaidna, ' 
namely:

.(a) ensuring security of roads In FATA;
0>) ensuing security and manning tri 

piquet;
. (c) guattSng Govemmerri institudons 

and inst^thns;
(d} ensure security of ^ and 

erre  ̂criminals: ,,
(e) geneialty maintaining law and order 

providing mobile escort to 
(0 anti-smuggling activities especlalty 

timber smuggling:
(a Oestructionofmclterops:
(h) Irving of sunvnons or procedures;
(0 raid arid ambush: and 

& such other funcdons as Government
may. by notilioatkin In the '‘fFNal 
Gaxetle. require the Force to 
perform.
(2) InOschargeofthelrfUncihn
offiGers and staff of the Force ahaB

•\ '

r

. I.

a.

/
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be guUed h accordance .Oiia 
Regulation Md Ihe ntlea.
(3) The head of the Force Shan 
be Commandant In Ms respective 
Judsdhdon.
(4) Secretary to Governmept, - 
Horne and Tifbel AfTabs Department 
sftaiir be die compeMnt audwity of 
the Force.
(5) The Force Miad consist of 
auMi ranks and number of ptdcers 
and merrAers and o/ietf be 
.cpnsdtuMd in such tnanner as may 

be prescribed by tides.
(6) The oldcers and members of 
the Force shad recehm such pay, 
peti^on, adowahces and odier 
remuneradons and s^ enjoy such 
leaveandoOierprivdageaasmaybe 

prescribed by rules.
(7) The ofdoers end members of 
the Foice shad wear such ur^rm as 

may be prescribed by rules or 

bistnicSons. ■
(8) The admbdstrabon cd die 
Force MiaB vest In the Commandant

/

V'

h his JurisditAon who shall 
administer it in accordmce vridi die 

pmwslons o/ dils Reguladoo, rules 

and Instructions.
(9) The Commandant shMI
exercise his powers and perform Ms 
tun^ons wder the gerieral
supervision and directions of
Government.

■ /

ATTEND
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4. Pawn and dutiaa of 
ottleara and mtmbt/f of tha 
rin*.—An oflfcer or/iwflifter ft* 

Fwcs shaB’
(a) tOca'aih^ measures tor anaiaing 

sactBify <a assdffted jwiatB^on and 
tor satoguarcBng against acta of 
unlavi^ kitartoienee;

03) prayant unautoorized persona and 
yehtolea Itom access to die tonHorid 
Jutisdicdon:

(c) tala ettoctive maasaras 
preventing sabotage, placemant of 
ear bombs, letier bomba, dangerous 
artide and cantage of aims and 
ammunition into the resbided area;

(d) use such arms and ammunitien and ■■ 
equipment as maybe autintized by 
die Commandant or art ptfktor 
authonzedbyhkn:

(a) search and arrest wffltout warrant 
any person who he suspects of 
endangering or adengrtbrg to 
endanger or having endangwed the 
aajtoty of an installation end may use 
such force as may be necessary In 
toe discharge of aforesaid duties

for

f

and
(0 perform such other legal fonctiotrs as \ 

toe competwit authority may require 
hlmtoperfomf.

20. 77)6 dose perusal of ^e 

Regulation would dearly show 

that the Force Is receiving its 

salary from the Provindal

ATTE
exaiw

D
Peshawar Hi CoCirt
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Exchequer and pefforms the 
polldng service in the erstwhile 

PATA.
21. Having said this, we would 
now refer to the cmdai issue as to 
'^dttwr the erhployees of the 

Force can be termed as a dvfl 
aeryar^ md as such they cannot 
malntairi a constitutional petition 
before tills Court for enforcement'
of the terms & conditions of .thdr 
service,
22. The connotation . ‘dvil 
servanf is defined and eiqslained 

In respect to the Prownee of 
Khyber Pakhtunkhwra. In the CMI 
Servants Act. 1973 ("Act wn* 
For ease reference, we would 
refer to Section 2 (b) of Act, 1973, 
which reads as under-.
•2. Oafiniltow.—ffj In this act. 
(infess the confexf otherwise 
requires the mowbrg Mpressiona 
s/Mff heve the tneanings /isrsby 
re8peolh/elyais}^tedtothem.lhatls 

toeay^

i
i

/

(a)
1 (b) ’eMIseryanfnjeansBpersorfwhois 

a member of a cMI servfoe of the 
Province, or who holds a cM post In 
'conneedon with the aiMts of Ota 

Province, but does not bidude-r

I

ATTES
„ ejcaminjbr^ 
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ff) a pwson ^ Is on depuMhn to the 
PrmbKe horn Ote Fedeiation or my
other PmvbKe or oOi» authority:

^ a person who Is employad on 
eonhaet, or on work Owped basis. 
a-whofspabUtomoonUtgeiK^or

OB) a pa-sen vrin Is a Vw*sr* or 
•workman' as rieSned In the- 
Factorjea Act, 1934 (Act XXV

Workmm’s1934), or the 
Campensfrilon A^ fS23 (Act VIII of 
1923)'
23. ■n'e p^sai of the definWoti 
would show that a member of a 

dvil serv^ of the Province or 
who holds a dvil post In 

connection with the aftirs ©rthe 

Province Is dvO servant All 
Pakistan Services are explained 

in Artiete 260 of the Constitution, 
which reads as under- 
•260.
(1)

.‘Service of Pakistan' means any. 
service, post <w office in connectfon 

ffie affairs of the Federation or 
of a Province, and Incudes an AIF 
Pakisian Service, senrioe In the 
Armed Forces md any other ser^ 
dedered hi be a senrioe of PaUatan 
by or under Ad <ri (Mapis^-Shqva /

A||E$10Eb / '
Peshawar fricih^5nr+
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fPaifemwiQ/ or of a l^vMal. 
AaaanAty, but does not Incb^ 
aandca as Speaker, Deputy 
Speaker, Chaimtan, Deputy 
Chalman, Prim MWster, Fedeial
Minister. Minister of State. Chief 
Minister. Provincial Minister.

f/WVbcate-
I •

lAOomey-Ganefag.
■GeneralJJ Pariiament SectelaiyJ or

member irf 8 t^./Cbatrman or 
Conimisston. Ch^rmar or tnetiAv 
cf ffie Council of Islamic Ideology. 
SpecW As^atara to the Prime 
MMs^, Adviser to die Prime
hiOdster. Special Assistant to a ChM .
Minister. Adriserto a Chief Mnbtei]
or member of a House or a 

. PmvIncialAssembly:

Artkde 240 of
Constttu&mefntosgesthat-
•240.Sid^ecttatheConditation,the
appointments to and the ecwdSfon*
0/sen^ of peraons bi the senifce . 
of Pakistan shal/be<felemJihecf-.

Whereas

(a)
fb; inthecaseofthes^ricesof 
a province ^ posts 6i connection 
wUh the affidrs of a Province, by or
under Ad of the Provincial 

Asseudriy.
ExptanaOvi- In Oils Ajtide, ’AS- 
PMsIan Service' means a service
common to the Federation and the

■ Provkieea. which was In edstenoe
Immediately before the oommencing

ATTESSreD
EXAMINER

CourtPeshawar
■/
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. tfByormrijlchmaybocnatodbyM 
of ̂ jUs-e-Steom (Parftomend/'. /

24. The Phrase ’performing in 
■eonnectfon with the alfoirs of 
Fer^fion or for present matfor 
Prwnce’
explained In the case

was elaborately
of

Smlahudtnn Mnti 7 otfiera VS.
ftnirtter Suamr Mllta A DiMtillerV 

Lfffii rffitfif otfiera
(PU) 1975 Sapnme Court 244). 
In the 8^ judgmcwit, the Apex 
Court hu held:
Wow, vrhat la meant by the phiase 
Twribrmtog ftrrcflbns irr connecdon
wWi fte affidirs of the Aedwafco ora
Pruinncer. It la ctear tfwf tf» 
mfomnew *t to povemmer^ State
fyncSon^ Involving. bi one »om or
anotter. en element of exeidse of 
pubPo power. The hmctiona may be
toe frecBtona/pofice fencltorw of toe
5tete, InvoMng the malntenanoe of 
law and eider and otter /efirutefcvy

I

acOwHea: or they may comprise 
hmcOons. pertaining to economks 

sadal wedbre.development, 
gdtieatien. pubBo utility aetvhe and
ether State enterprise* of an 
ttdustrte/ or eemmerM nature, 
Orc&wrily. these functions would be 
perfonped by persons or agencies 
(Oecdy appointed, eontrotfed and 
financed by the State, l.e., by the

ATTES5|D
EXA , ^ 

PeshaWaKHIgh Court
m'm• f ism

Scaimed with CamScaoner



, -..V' W;'"'

16

FedofBl Govemmont or a Provirtcla! 
Government.
25. Admittedly, as evident from 

the bare reading of paragraph^ & 

4 of ^e Regulation, the present 
petKioners are (rerfonning pdicirKI 
service in ttie erstwdiile tribal »ea, 
however, their terms and 

conditions are being regulating 

through Regulation No.1 of 2014 

and after the omission of Article 

247 from the Constitution; through 

•a provlndal statute i.e. the Khyber 
Continuation of Laws in the 

Erstwhile Provindally Administered 

Tribal Areas Act, 2018 (Khyber 
Pakhtunidwva Act No. Ill of 2019), 
the operation of Regulation No.1 of 
2014 was continued. Thus, the 

essential criteria for being a civil 
servant is that the person holding
the post must perform his ^nctipns

-In connection with the afbira of 
Federation^rovlnce and the terms 

and conditions of his service 
should be determined by or under 

ttie Act of ParOament/Provincial 
Assembly. The Apex Court in the 

. case of Moderation of Pakistan

I

/

Oirouah Secretary. Ministry of
Intartor flnierhr DIvlaloni. i ■

Islamabad and 2 eOtan va. RO-

ATT&ED 
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177 Er-DS'P UuhmmmMd Mtdr 

ffW# SCMff 1091). whSe derfng 

wfth^e case of an «mpf^ 
Pak^i^ Rangers has dnerved

^....Pmisel of ttes* rutes charty 
'Aows that they an aff tmbradng.
^1hMfon.mfvthaamafKlmafi 
'pfsecten f of ff» PaWsttn Rangw
onflnance, ffwso wfes i«xi« pfwrf 
ovw tf» Pufei of 1973. The P^dstmt
Rangan Oidinanea waa promidgatad 

to consfltwto o fe»ce cofflsrf tf» 
PaW^Rsogwsftrffwproteclfooof ^
and nwhtonaoco of ortter ir> ff» 
i^r aW Shce wflSft regwrf to tfw
stolM of to® mwitows of toe ton» toe 
paWfton Pengoto OnftwnoB is stfeot 
Ot^fon. H can ba safaty saki that
toe effV)to>«os of too Pa**s(en
flar^eto »« 6e deemed to iw cWf
servante es tooy am perfbnnbtg
fkitiaainGonnectlonwdhaffabsofthe

PaderaM
Senwe Trtounaff Act 19731 an 
appeal by a member of the fttostoh 

Rangem tagart^ a matter rele&ig
to tonne a^ comMtons of Ais aerv^
is eompftent before too PedE^ 

Service rrtouna/...*.
i

26. SimUarly. In the case of 
Commandant.

PPfffflfrtfinf.
Pakhtunkhwa. Peahawar

t .

5

I

I;: 5

i

5

!

r
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IbU (at pp. 686488 of the bwfvport). 
77w deHnWon of fte torn IcMl 
servant ki tho Act odotAa tho 
Cons&uSonaleikeriaglvonbtA/p^ 
200 noted atow to/stofsto « 
penon who. Inter Bka, holds a cM- 
post 1h eomacdon with tho atbirs of 
dte Fedentfon’ bteMktg any such 
port conoocted wftt'dBflwoft to • 
cMsanfanLThelaigarBfiKhhesIn
this iMpecf teten tto *>8^ »*®/» 
/neopo/ate ted fWfurtfltente ond^- 

240 (a) and 260 of the
Constitution as the deBnlSonalcr^a
(ifthetenn^sefvanr(etp.682of

i

i

;

»

J.

I .;;
■ * X

H

0w/aw report!.
7. Having noticed the qaeSfyIng
ctearia of a chO servant under die
law.nisappiopriaienowtoexaitdne

/^af matebf of the lyoaent
eontmye/sy. The FC was established 
by die NWFP Consiabulaty Act, (Aa-
XIII) of IBIS rcohstabulaiy AcO- 
SgeM 3 of tea CoTMfateitery ^cl

On Feder^ Government to

: 'i

'

;

mnppwen
nnintain the FC as a force tor the 
bettor pfoteodon and administration of

sxtotnal ftontos of iPaMsttn 
\^0»liniSs of or aiSoInlng North- 
Wist Frontier or any part thetaor.

■■V4 or tee Constabulary Act 
BUthorisasIhe Federal Government to
employ Ihe FC outside the Bnas otor 
adiotolng the North-West Frontier
PmvtocelnotoarpartsdfPald^tor

>
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- ipntBctiun . md..' 
•ttmMttnthn afd»m pBb. 'Sieftn 

8(1} offfm Act bktwti ffmfiedni 
<So¥mtmft mHpi potw to af^eirt 
iha Commandard and other ptrtom 

Mtdhg tha Dtotoer CorutoMbrr 

Ofhoan or 'Antotanf Conatabtdmy ' 
Offiem o/'to» fyfoa to «ri9 or twra . 
tfiMcto. Svcfion 8 dstoOitos to toe 

Coftwwtototf enc^ . Diadkt 
Conatabidary OOear tot pOT««r to 
appoM oubofdinata oIBcan to .toe 
manner preeertoetf fc/ Rutoe mada 
mdar tha Act Tha Fadaral 
Oovanmani e*wcf*erf ' da ., poamr

• • .1

-I
' - f

4
. f

eonfatnd by Saodon 21 of toe
Cansfatoitofy to ftwne toe M«f=P

Ruhx. .. 1958Constabtdary 
CConatabutary Raha% to ontor to 
pmvkh tha tarns and oont^im of
aanaoanfthaoOloaaandfoan intha .

iFC
8. tt wSI be observed that tha
■mattar of tanns :and'ooodeaas at ', 
aarvioaofthataspondant-amployaaa 

at tha fC. an in tha Brat ptooe - 
tagulatad by tha Caastabtda/y Act 
and alabontad puisuant toereto tv . 
tha FC /tutos. The proMsions made 
by tha ConstabiJtary flulaa are to 

hfftoeranot of and to ecerctoe toe . 
poarar oordanad by tha Comtabulbry . 
Aot. Thaiatan, tha tarma and 
oondidons at satvka ^ toe 

arnpto>eas of toe fC are prasattad

■ i '■
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;
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In the Art and tho Ruhs. The test lafd 

in Articie 
Consbtuthn

':l ■
C

• IZ^0(») of the 
Inquires thet the 

Of^iOhbnent to and ^ hmts and

I

• )
, I

•condAfon^ of service of posts h 

ownecdon y/Hh the affibs of die 
Federation and tS e service of 
Pakistan sfwB be determbted "by or 
under an Art or Parliament The 
expression or undaT h Article 
240(a) of tite Cm^biBon authorizes
tire tonrts and commons of service of 
a cM serys^ to be provided both by 
statute or by statutory nties. The 
pro^dskm made in tite CanstatHdery 
Act and the Constabuiary Rides, 
therefore, satisfy the Article 240(a) 
testTheJudgrnentlnlheiMimnad 

j^/am • ■ case

] i

c

• i

t '

1*

i

‘

:Ji
\
i

Odd
endorses tills pdtd of view:- 
'86.... The farms and coriOtiohs of
service of those emidi^s. however,
ere required to be spedtied urider 
Artide 2^ of the Constitution by or 

under Act of OiePettiamant Thus, the 

Gondudon would be Mat oni^ diosa 

persons, who are In the saivtoe of 
Pakistan, as discussed herdnaboye, 
and If tiieir terms and ootiditlons am. 
governed etiher, by a statute or 

statutory rules. In terms of Artide 240 
of tile Constitution, can seek remedy 

bdbre the Sendee Tribunds..'

27. SImilarl/, this Court in the 

case of QuI Munir vs. Tha

i

i
f '

!

• I
I

I
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Sa: t/rt of PMkiatan

^Stafamnd
[gr ffaateiM 

iMhunabmd and ethmra (Miaptr. 
{C.S) $48), on the basis of law laid

* 777777 >/ :•
\Sasatm, mtiifUlti'a', ;

/ ;

•:<iown by the Apex Court in 

Commandant 
Constabulary

Frontiar i
}

Khvbar
PakhtunUtwa. Paahawar's case

i

(Z018 SCMR 903), whOe dealing 

with the case of Fed^ Levies 

Force, which was established 

through Federal Levies Force 

Regulation, 2012 having the same 

structure of service for its 

employees/force as provided in 

Regulation No. 1 of 2014 has held 

that employees of Ore Federal 
Levies Force whose terms and 

conditions of service are govMied 

under Federal Levies Force 

Regulation, 2012 are cMI servants^ 

Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 gualifias the criteria 

of being dyil servant in view of its . 
composition, functions and duties 

as per law laid down by the Apex 
Court Iri the eases of FadaraHan nf 

thnuah
^ Intador fln^rtiff 

y DlyMon). Mamabad and 3

■

i

■

! ;■

V

..
1

Pakistan
t-

^ Mlnlairv of/ 'i,
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va. .HO‘177 &f-DSR Muhammad
Nmir (1$9B SCMR 10B1) and 

Ctunniinttant
/

Frontier
Constabulary.
PaUttunkhwa. Pemhmwar and 

othars va. QuI Radlb Khan and. 
othmn 12018 SCMR 903). flwg. Uie 

prelimln^ objection raised by the 

.learned counsels for (he 

respondents is sustained and 
accordingly, the presMt petitidns In 
view of dear bar contained in 

Artide 212 of the Constitudon are 

not rraintainable., Tlie fwesenl 
petitions may agMate tt*elr 

grievsnees before the Provlndal
Services Tribunal. However, prior to
this iudgrneni. the status of present 
petitioners being a civil servant was 

not delerimlned and In the slmiiar 

cases, the Apex Court In £kL5lfl& 
fChen^a ease (2018 SCMR 003) 

has'held that;
‘11. It Mows frorn the tUeta laJd 
down above tha Oie ptotedioh of the 
border areas Is a sovereign funcOon 
belonghg to and perkrrmed by the 

Federation. The same duty is 

performed egusiy / the prasanf ease 

by the FC not only on the lipntiera of 
KPK ProvbKe btd afso by nt^ttab^ 

order in other parts of Pakistan. For 

discharging such ftmettoru, the

lOtvber

/
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s
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i
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seiyh»s fB/ktend by lh§ FC hatm 

dbBct imxus wUh the alMs of tho 
FoderaSon. TTwnfon, dm maona 
tfvon in tha Mtdtammad NoaIr easb 
.(sup/^ ^ hen aa viieB and wo 
hokfOMtOwemphyoesofFCarBcM 
aenmr^, inaofv aa Ota quesOon of 
eempatent nma<fy In /a^act at 
sarvlGa FC man ia
oonqatned, wv hM Oiai bt a matter 
r^Ong to ttte temia and pcvMBtoM of 
aandca of Oie respondent'anvthyaea 
of Ota FC, an ^tpaal be^ Ota 
Fadar^ Sarviea TribunaHa avaOabfe to 
them as Ota axciusive famady under 
Otalaw.Aceoi^tgfy.OOaiamadymay 
baevaBedbyOtemwmtOtesiatuteiy 
period of MtaOon eemman^ ttom 
the debt of bsuanee^ee/^M copy 
of tote Judgment AO these appaata 
Oed by Ota appeOant-Commandant, 
FC are aoeonfiny a^wed bt above 

tomw*.

\
/

t

i

i

i

.'. i

t

When cate of the petitionere (PATA 

Federal Levies Force) was ex^ned In 

juxtaposition with the Provincial Levies. 

Force and /Adjudgment, we observed that 

sendee of both the forces is governed 

under the rules so framed under the 

provisions of "/^Wnc/a/ Administered 

Tribal Areas Levies Force Regulation.

\

• 7
\\
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2012\ Therefore, we beOeve that the 

status of pelitlonere Is that of dvil servants 

for an practical srHi material

i:
f

,1/ '• ;purposes, and 

as" such, the; matter of lenms and:
■»

cmidittpns of ^ir service squarely feiRs 

outside the ambit of writ jurisdlctioh of this 

ddwt given ttie e}q)Iidt bar contained in 

Article 212 of ttie Consti^oa As earlier 

discussed- se^ce rules of the pettflqners 

(PATA Federal Levies Faroe) and 

Provincial Levies Faroe both were ftan^ 

under the provisions of “Proymcfa/ 

Administered Tribal Areas Levies Force 

Regulatiori, 2012“ and through the ibid 

judgment, the personnel of Prov/rwia/ 

Levies Force were declared as CM 

Servants after exhaustively discussing the 

matter of Levies Force performing their 

duties in PATA Therefore, on the ^e 

premise, we have no hesitation to hold that 

the petitioners are Civil Servants as their 

service fulfilts the entire criteria of Qvii 

Servants so prmtided by the law. Learned 

couiisei representing the psUtloners could

;

i.

:

;■

!
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not distinguish the status of petHiorier^ 

(PATA Federal Lbi^s Force) via a via / 

Proviridai Lmv/Force In any manner. Both 

forces are jperfonning foelr fonctions in the 

same area for the same object and;

'•;
I

purpose, and both are being maintained 

forough foe prcnrindai «(chequer. 

Therefore, foe matters arising out of the

terms and; conditions of service of foe 

petitioners are only amenabie to the 

jurisdiction of the Sendee Tribunal In terms 

of Article 212 of the Constitution.

So far as the contention of petitioners 

that they have challenged the of the

impugned NotHleatlon and as such the 

same are. not amenable to' the jurisdiction 

of the Service ^ Tribunal is concerned, 

suffice H to slate that It has long been 

settled that Service Tribunal has ample

jurisdiction to deal with the issue of vires of
i' '

the law and niles frarhed thereunder. Z01S

1
i

!

i

i
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: /'iSaiaft 253 NATIONAL ASS&IIBLY 
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end others. !';
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