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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)
\

of 2022Service Appeal No. 'i
Fazal Halim S/o Mir Alam Khan R/o Skhakot, District Maiakand 

[UNaik No.4503]
Appellant'^

VERSUS

1) Government of Khyber Pakhtuhkhwa through Chief Secretary, 

Civil Secretariat at Peshawar.
2) Government of Khyber through Secretary Home 

Department, Civil Secretariat at Peshawar.
3) Commandant Maiakand Levies/Deputy Commissioner, district

Maiakand at Batkhela.

& Tribal Affairs

Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 and subsequent

i
retirement orders issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be
r

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:
'X

1) That the appellant has been serving as regular member of 
Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A").

2) That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

3) That subsequently, the Governor Khyber Pakhtunkhwa, under 

the omitted Article 247(4) of the Constitution promulgated the 

PATA Levies Force Regulations, 2012. Consequently, the 

Provincial Government framed Service Rules for the Levies ' 
Force in 2013 (Copy of relevant text of Service Rules notified 

in February 2013 is Annexure “B”).

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

rernoved to a larger extent (Copy of amended Rules notified in 

December 2013 are Annexure “C").

5) That the relevant Rules were further amended in July 2020. 
Regarding the length of service towards retirement. Rule 17 

was amended to the effect that all Levies personnel shall retire 

from service on attaining the age of superannuation i.e Sixty 

Years. Furthermore, Schedule-Ill which provided for certain 

length of service, was deleted by virtue of the amendment 
(Copy of amendments notified in July 2020 are Annexure “D").

6) That the rules were further amended on 23-03-2021. Rule 17, 
which provided for retirement on reaching superannuation was 

again omitted and Schedule-Ill was revived with certain 

amendments. Consequently, the junior rank officials like the 

present appellant would retire after performing certain years of 

service or on reaching certain age. For instance Hawaldar
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W.P NO.338-M/2021, W.P NO.333-M/2021 and W.P No.335- 

M/2021) before the Hon’ble Peshawar High Court. However, 
because of jurisdictional issues, the matter was referred to a 

larger Bench.

That in light of the above mentioned Act, the appellant along 

with other similarly placed employees of the levies force filed a 

constitutional petition (WP No. 1281-M/2022) before the 

Hon’ble Peshawar High Court Mingora Bench to the extent of 
their re-instatement in light of the Provincial Assembly's Act. 
The petition was allowed by the Hon'ble High Court vide 

judgment dated 23-11-2022 whereby the respop^lerits 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not
challenged in the said petition, which are being impugned

/
through the instant appeal.

13)

were

14) That a larger Bench of the Hon^le Peshawar High Court 
heard the connected petitions ^ 29-11-2022. Consequently, 

the Hon’ble High Court decided that personnel of the levies 

force are civil servants and their employment matters would 

be dealt with by this Hon’ble Tribunal (Copy of order dated 29- 
11-2022 is Annexure “J”).

That being aggrieved with the impugned notifications and 

subsequent retirement order, the instant appeal is being filed 

before this Hon’ble Tribunal, inter alia, on the following 

grounds:

15)

GROUNDS:

That the impugned act of amending the relevant Service Rules 

to the detriment of the appellant and subsequent retirement is 

illegal and un-Constitutional. Hence, the same acts are liable 

to be declared as such.

A)

That it is a settled law that service rules cannot be amended to 

the detriment of public sector employees. Eyen, if they are so
B)
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amended, the same having prospective effect capnot be 

applied against the existing employees
X

C) That after the 25*'' Constitutional amendment, the

Constitutional regime demanded streamlining of the erstwhile 

Tribal Areas with the rest of the Province. So much so. Levies 

personnel serving in erstwhile FATA and Khasadar Force 

weiie accommodated to a larger extent where the Provincial 
Assembly passed an Act aimed at streamlining the service 

structure of Ex.. FATA Levies Force. The Act not only provides 

uniform retirement age Le 60 years for the whole Force but 
rather enjoins upon the Provincial Government to take steps 

towards absorption of the said Levies and Khasadars in 

regular police. Regrettably, the appellant have been treated in 

violation of the Constitutional spirit particularly after the 25*'' 
Constitutional amendment and subsequent orders.

new

D) That further grounds, with leave of this Hon’ble Tribunal 
would be raised at the time of oral submissions.

It is, .therefore, humbly prayed that on acceptance of this 

appeal,

(i) The impugned Notifications No. SO(Polic^- 

ll)HD/MKD/Levies/Misc./2020 & No. SO (Police- 

ll)HD/1-3/Federal Levies 2021 dated 21-10-2021 

and subsequent retirement order issued by 

respondent No. 2 be declared as illegal, the same 

may be set aside. Consequently, the appellant , 
may be held entitled to complete hjs service till 
attaining 60 years of age in light with Notification 

dated 14-07-2020. '

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and the appellant be allowed to 

complete his service till attaining 60 years of age.
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ii) Any other remedy though may not specifically 

prayed for, but which circumstances of the case 

would demand in the interests of justice, may also 

be granted.
Appellant 

Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

&

Umar Sadiq Advocate High Court

CERTIFICATE:

Certified that no such like appeal has earlier been filed before 

this Hon’ble Tribunal on the subject matter.

Appellant

Faza! Halim



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWATl

Service Appeal No. of 2022

Fazal Halim ...Appellant

VERSUS

Government of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT

I, Fazal Halim (Appellant), do hereby solemnly affirm and 

declare that the contents of the above titled Appeal are true 

and correct to the best of my knowledge and belief. 
Furthermore, no such like appeal has earlier been filed 

before this'Hon'able Tribunal or elsewhere on this subject 
matter /

DEPONENT

Fazal Halim



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT^

Service Appeal No. of 2022

Fazal Halim Appellant

V^ERSUS

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

Fazal Halim S/o Mir Alam Khan R/o Skhakot, District 
Malakand [L/Naik No.4503]
(NIC# )) (Cell#

RESPONDENTS:

1) Government of Khyber through Secretary: Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar.

2) , Commandant Malakand Levies/Deputy Commissioner District 
Malakand at Batkhela.

Appellant

Fazal Halim 
Identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadiq Advocate High Court
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rxOVP.RNMENT OF KHYBERPAKHTUNKHWA 
HOME &TRmAT, AFFAIRS DEPARTMENT

notification
Peshawar the 4"^ February 2013

.=T.T?VTrF Fin.ES FOT? FFnFRALLEVTFS FORCE IN FATA

Section 9 of the PATA Levies Force 

Provindally Government of Khyber Pakhtunkhwa is pleased to
In exercise of the power conferred by

Regulation 2012, the
make the following rules, n^ely:-

Short title and commencement:- (1) These rules may
(PATA) Federal Levies Force Service (Amended) Rules,

be called Provincially
1.
Administrated Tribal Areas 

2013.
(2) They shall come into force at once. ^

DeHnition-.- (1) In toa Ruler, unless tl.e context odierwise require, the following 

expression shall have the meanihg hereby respectively assigned to them, namely;-
2.

in rule-4;“Appointing Authority” means the appointing authority specified
Commandant of the Force, , who shall be the

(a)
“Commandant” means ...•*■
Deputy Commissioner in their respective junsdiction.(b)

” means as Assistant Commissioner or“Deputy Commandant (Operation) 
any officer of the District designated as such by the provinci^ government 

Deputy Commandant (Operation) of the Force m PATA, to 

exercise in his respective jurisdiction such power and perform such 

may be prescribed; and who shalLbe responsible to the 

Commandant for operational matters of the Force in P ATA.

(c)

who shall be

functions as

Commandant (Administration)" means l/eputy Commandant
be an officer of the provincial

“Deputy
(Administration) of the Force, who shall

(d)

officer of the District designated as such by thegovernment or any
provincial government to exercise in his respective jurisdiction such 

powers and perform such functions as may be prescribed and who shall be
administration and establishmentresponsible to the Commandant in 

matters of the Force in PATA.

“Govei-nment” means the Government of Khyber Pakhtunkhwa;

“Home Department” means Provincial Home & Tnbunal Affairs 

Departnient;

“Initial recruitment” means appointment made other than by promotion or

(e)

(f)

(g)
by transfer;

(h) “Schedule”'means the Schedule appended to these rules’
c^C\
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SCH^ULE^m 
See Rule 17

Length of servic^AgePost/RankS.#,

38 years service or 03 years service as Subedar Major
years age whichever is earlier

or 60Subedar Major (BS-16)I

35 years service or 03 years, service as Subedar or 57 years
age whichever is earlier

32 years service or 03 years service as Niab Subedar or 54 
years age whichever is earlier

29 years service or 03 years service as Havaidar or 51 years 
age whichever is earlier

Subedar (BS-13)•'2

Maib Subedar(BS-ll)3

Havaidar (BS-8)4

26 years seiVice or 03 years service as Naik or 48 years age
whichever is earlier

Naik (BS-7)■5

23 years service or 03 years service as L/Naik or 45 years age
whichever is earlier ,

LiNaik (BS-6)6

20 years service or 42 years age whichever is earlierSepoy (BS-57

r-
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- Vi^Government of Kyber Pakhtunkhwa.f

i
motificahon .

»nll ..vtos'HP-^i Rute^n und°r Para of the

ISHSS s (ren« s, 2o«ar"
RuIe-4(2) Schedule-t sp.hedULE-I

Rule 4j21
QualificationDirect

Quota
Uniformed Force 
‘S.No LPost/Kank

1 Profno
I tion '

QupU

Eligibility for
promotion

“One year service 
as Subedar 
One year service 

Maib Subedar 
One year service 
as Havraldar _ 
One year service 
as Naik

iDne year setvcs 
as Lance Naik 

j One year sen/ice 
as_segoY___—

100%
Subedar Major (0S-
16) 100%
Subedar (BS-13)

i ______
“Naib Subedar (BS-n) 

Si

“Hawaldar 

I Naik (B5-7)

2. as 100%
3.

100%
4.

100%
5.-

100%
Naik (BS-6) Middle pass/Matnc 

Middle Pass/Matrlo
Lance6. 100%
Sepoy (BS-S)_______
“Head Armorer vtJij-5)

100%7. One year service 
as Assistant 
Armorer

8. Middle Pass/Mainc
100%

• shall be granted.

>Qst/RanK__________ _

Subedar (BS-1^ 

~jLi«ih^Rubedar(BS-11^ 
Hawaldar tD^-6)

Naik (BS-7) _______
1 Naik (BS-6)—

' 'Reooy ______ _

SCHEDULE -III ____________________

3fvears^^rie?w®^i^-----

33years;iL!i!::!i^|^^^
. fs^

2.
3.
4.
5.
6.
7. .

■r-
I

I'

. i

I
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BETTER COPY

HOME DEPARTMENT 
NOTIFICATION 

Dated Peshawar the 14-07-2020

No. SO (P6!ice-IDHD/l-3: In exercise of the power conferred by Section 9 of the 

Provincially Administered Tribal Areas Levies Force Regulation 2012, the Government 
of the Khyber Pakhtunkhwa is pleased to direct that in the Provincially Administered

Federal Levies Force Service (Amended) Rules, 2013. theTribal Areas (PATA) 

following further amendments shall be made, namely:

Amendments

In the said rules:-

a) Fro rule 17. the following shall be substituted, namely:

“17 Rfitirement.— All Levies Personal shall retire from service on 

attaining then age of superannuation i.e sixty (60) years or they rnay opt 
for retirement-after completion of twenty-five (25) years regular service,

and
b) Schedule-Ill shall be deleted.

SECRETARY TO
GOVT: OF KHYBER PAKHTUNKHWA 

HOME DEPARTMENT

Copy forwarded to the:-

xxxxxx :

i
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■ • /. L::'

notification
dated the 22-3-2021

peshswar, of me powers 
the Provincial 

PATA Federal 

shall

In exercise
fMtgc./202O:-„„ sa!Po«ss:smmms^ ,

P3khlunkhwa is pleased to

Rules, 2013, the !

2012Force Regulation^
direct mat‘in the

- conferred by 
Governrnenl of Khyber 
Levies Force Service (Arrrended)

be made, namely.-

amendments
following further

Ampndments

rankofSubedar.

In me said rules • 
. 1. In Rule 4,

■(!)•

authority for purpose of 

-iniendenls shall be
and Superiof Subedar Major

oiion to me posisprom 
Secretary, Home Oepartmenl."-

subsiituted name.y.
For Rule 17. me following shall be ^

Schedule-Ill and no

“17
extension m -

Schedule-"*' th®

substituted, namely.
following shall be

"Schedulerlll
[see rule 17]

1------ Qualil'calion

3. For

Yh of Service /Lengfor Promotioni • nfl
Post / RanKof theName Years orS. No. Thirty Severn Three dears’, Sewlce js 

sobeder. Major or 
Years of age whWie^jel

—— ■

namely. pgfcenl (50%) whichever
.amongst the 

Subedars
intermediate 

qualification; and

mtermeOi^t^ Quatiricauon
Subedar Majui (liu’6)

1 the

Subedar (BS-13)
2

(i) Fifty
fnrm
Naib /
having

Percent (50%)
, Naib
having 
School

, S, amongs.

Subedars 
Secondary 

■ certlficajg____ _

namely;

/
Years'
Years’

Naib
Three
or seven

■l|^S;ror^xty veers.—ri^ib'SubedinBS^)
3.

i"
* ^



i • >•

qualifcalicn, and 
(ii) Filly Percent ;50%) from 

amongsi Hawgidars.

Length bf Service!Qualification for PromotionName pf^the Post / Rank Age
Thirty One years service
or Three years service 
as Hawaldar of Pifty 
One years of age. 
whichever is earlier. 
Twenty Nine years 
service or Three years 
service as Naik of Foyly 
gighl years of age, 
whichever Is earlier. 
Twenty Seven years . 
service or Three years 
service as L/Nalk or 
Forty Five years of age. 
whichever is earlier,
Twenty Five years
service or Pbrly Two 
years of age, \^ioh|ive^ 
is earlier."

Ha'A'aldar (8S-08)4

Naik {8Sr07)5

i

L/naiK (BS-06}6

Sepoy (BS-05)7
‘ <

SECRETARY TO

Copy forvvarded to the>

I "SSSESSSs-
4 Registrar. Peshawar High Court, Peshawar.
5 All Commissioners. KhyberPakhtunkhwa
6 All Deputy Commissioners, Khyber Pakhlunkhwa.
7' Provincial Police Officers, '^‘^^ber Pakhlunkhwa.
B All Heads of Allached Oeparimenl in Khyber P
9 PSO to the Chief Secretary. Khyber Pakhlunkhwa.
10 Accountant General, Khyber Pakht^unkhwa^

Department

1,.

r*l

>

- (Police-ll), Section Offic e

•/
</*

/

c-rcV

/
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The Chi^ Minister i

KP at Peshawar
/

AnOlicatioTi for review of the levies rules 2021. Subject:
i

ppQpprTf^^Tly

1. That the applicants are the levies personals of Malakand Le-wes.

2. That the Malakand Levies is established In the year 1895.

3. That the Malakand levy personals are performing their regular duty as
. t '

police since 1973.

4. That In the year 1962, Levies rules were promulgated., in which the 

retirement age •of different ranks were determined, and the of retirement 

of Subidar Major. Subidar, Naib Subidar were determined as 30 years of 

service dr 50 years, of age. for Lans Nalk to Hawaldar 25 years of service 

or 50 yeays of age and for constable 18 years of service and 50 years of

5. That after the pronaulgation of the said rules, the mentioned rules
first amended in February. 2013. in which the retirement age of different

ranks were determined and rescheduled, the retirement age of Subidar 

Major were changed to 38 years of service, or 3 years as Subidar Major or 

60 years of age, the retir^ent age Subidar were changed to 35 years of 

service or 3 years as Subidar or 57 years of age, the retirement age Naik

werei
f

'V/
f.•

t-
I ;:iv/ ’

1

I

f
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C? ' - _, Subidar changed to 32 years of service or 3 years as Naik Subidar or. 54 

: years of age. The retirement age of Hawaldar were changed to 29 years

of sendee, 3 years as Hawaldar and 51 years of age._That the service of 
/ • .

Nalk were changed to 26 years of service, 3 years as Hawaldar and .48 

years of age. The retirement age of Las Nalk were changed to 23 years of 

service, .3 years as Hawaldar and 45 years of age. The retirement age of 

Seopy/constable were changed to 20 years of service, 42 years of age 

whichever comes first. (Rules anarhpdi.^l?^'

V

V
I

f

6. That in. December, 2013 the service tenure anri retirement age was
rescheduled for Subidar Major 37 years of service and 60 years of age.

Subidar 35 year of service or 60 years of age,for Naib Subidar 33 

, of service- or. ‘60 years of age, for Hawaldar 31 years of service or 60 

years .of age, for Naik Hawaldar 29 years of service or 60 years of age, for
t

Las Naik Haw^dar 27 years of service or 60 years of age and for the 

constable/seopy 25 years of service or 60 years of age which 

flrst.fRules aonMfpdL C.

years

comes

7. In august, 2016 the service tenxire was once again rescheduled.in which 

for the post of Subidar Major 37 years of service, 3 years as Subjd^ 

Major and 60 years; of age; For Subidar 35 years of service or 5 years as 

Subidar,or 60 years of age, for Naib Subidar 33 years of service or 7 years
It ' ’’

as Naib Subidar or 60 years of age which comes first, mnifs ann«»7fpt^i,
'i

8. That on 14/07/2020 the schedule of the retirement and service tenure 

was amended as deleted, the retirement age was fixed as 60 years, or 25 

years of service tentire whichever comes flrst.(copv attached') t

, >*
I

\,
I

li .

. H

/
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L .
9, That on 22/03/2021 the levy rules were lastly amended, in which for the'•-K

\I

post of Subidar Major 37 years of service or 3 years as Subjdar Major or

Subidar 35 year of service, 5 years as Subidar or 60
/

60 years of age, for 

of.age, for.t^aib Subidar 33 years of service or 7 years as Naib Subidar or
>

60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar 

or 51 years of age, for Naik Hawaldar 29 years of service or 3 years as
Nalk Hawaldar or 48 years of age. for Las Nalk Hawaldar 27 years of

service or 3 years as Las Hawaldar or 45 years of age, for constable/Seopy
V- r

of service or 42 years of ( Rules attached), r25 years

lO.That in the above mendoxied rules of 2021, the ranks of Hawaldar and

Seopy are changed two steps down.from scale 7 to 5.

the different amendments some levy personals filed writ 

before the Hon’anle i>eshawar hl^ court, which were decided.
11.That against 

petitions 

(Conies attax^eidk **

12.That in the yejir 2021 some of levy personals filed an application to your

of ten pages were preparedHonor, on that application' the summery

approved by the hon’able Chief Minister of KP X-£fiK3iwhich was
/■

attached!.''U

13.That the finsd amendments of year 2021 are against the fundamental
. I

of the applicants, because these amendments are based on
of retirement of

I

Hawaldar to'constable were reduced, while the service tenure and age of
t

retiiement of other ranks were enhanced.

rights
discrimliiation In which the service tenure and age

✓

i..
•! V

t,1
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U.Tliose from tlie implementatioa of amendments of 2021, 237 levy 

person^ of lower ranks are going to be retired.

N-.-

• *»

of recruitment Is mlnlTnum 15 

it Is not possible that
IS.That for title: fank of constable tiie age

years and the age of retirement is 42 years, so

someone will sferve for 25 years.

Other forces and be ■ 

service structure be schedule
also serving tiie country as 

otiier. forces/police, and their
le.That levy p.ersonals ^e 

dealt like 

once for all

the natural justice mdof 2021 are againstl7.That the amendments
fundamental right of the applicants are involved..

p^^^^fjortersi v

RagiNo:42241. HCS^W

n
2. HC Vmar RdtimanRegNo.4282

eg. No. 43563. Naik Hawaldar Ml
. <

;g. No. 4359 I4. NaJk Hawaldar ' t

.eg. No. 4377

...............................................
6. Las Hasvaldar Zafai AU Bacha Reg. No. 4415

5. Naik Haw^asS'Rajammad Salea

Dated.29-3-202!

ii)

i ■

y

■1
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C. OFFICE OF THE DC MALAKAND/ 
COMMANDANT MALAKAND LEVIES

.JNO /LC
DATED MALAKAND THE m J. /2Q21 
Phone; 0932-452080 Fax: 033^'S2105 :•OmCE ORDER . /

3
I

1 In pursuance of Notification No;SO(Police*n)/HD/MKDA.evies/Misc/2020. 
amended Service Rules 2021 Schedule 111 dated 22-03-2021. Issued by Government of 
Khy^er PaWilunkhwa Home & Tribal Affairs Department, Peshavrar, the following Lance 

of Malakand Levies, who have already completed the requisite setvice/tenure/age 
as noted agairtst each stands retired from service with effect-from 22-03-2021 (AN) vrilh 
full ^nsionery benefits as per relevant pension rules:-.

I

I

'
!.

S.No Regimental No 
& Designation

Retirement ReasonName

Completion of the both requisite 45-
Years of :age and OS-Years Service as 
Lance Nalk

SardarMl.i1: 4402 L/Naik !2

Muhammad Khan Completion of the requisite 03-Years
SeMceas L/Naik

4403 UNaik2.

I Comfrietian of the both requisite 45-
I Years of age and OS-Years- Service as
[Lance Nalk_______________________
I Completion ^f the both requldte 45-

Years of age and CG-Years Service as 
Lance Nalk _________

I Completion of the both requisite 4^
Years of age and OS^Years Service'as 

I lance Nalk__________ ____________
I Completion of the both requisite 45-

Year? of age and 03iYears Service as 
I Lartce Nalk.

Completion of the requisite OS-Years 
I ServiceasL/Naik._______ ________ _

Completion of the requisite 03-Years
I Service.as UNaik ■

Completion of the. requisite 03-Years 
I Service as UNaBt • ■..______ -

Completion df the boft. requisite 'lo-
Yeam of ago: arwi O^-Yejir?-Service as
Lance NaiK

Maa;; Utlah3. 4405 L/Naik

Ghulam Haidar4406 UNaik4.
1

Rahman Zamtn4407 UNaik5.
J

Jamil Ahmad4409 UNaik■ f-
0 L

MohdPerviz4410 UNaik

Shamsul Islam4411 UNaik8.

Umar Saleh4412 UNaik?•
Sarwar'Shah0. 4443.t/NaTk

'■ />•

'

I;
i. •

/
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Page 5 of 5
!'

Completion of the requisite 45-Years of |61.1 4498 UNaik Asal Khan
age
completion of the requisite 45-YeBre ofUmer 6ul62.1 4498 UNaik

1-age .__________ __________
1 Completion of the requisite 45-Yeare of 1 
tage

r
Mohd Sadlq

Fazal Aleem 1 Completion of the requisite 4&-Y6afsoi I
I age . . - —J - •
1 Completion of the requisiie^o-Yeare O' 1

63. 4499 UNaik »
i

' t

9

64.1 4503 UNaik I
t

4awabkhan65.;1 4508 UNaik r
t1 cSimplBtlon of the requisite 45;Yeais^

1 Completion of the requisite 45f<'earsVl 

1 Smpletion ofthe requisiie 45rYeare oil

V ..

ilohd Zahir66j\ 4510. UNaik ■!.

!
1

Dera Wadan67ir^i3UNaik
!

Fazal Wahab88'.i 4514 UNaik
age

i

i

NO.J

1: Khyter
. refeteC^ovs..

3. oiSccountOfficer,Malakand.
4^ubedar Major Malakand Leyles.

Svrat for Information, please.
PakhtunkhwaI

2.-

't
I

; DGJWLAKA*|k»M^^1
\

\
\
1

>.4-.i
■ /

•.

■i: ■

•>

KBi• "I'
I

I
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Rej liw. P«h»wrfohGah.feshawor. .

fiMlwChWSecrWaiWnTilwri*^*^***?^ ' 
uttdnt G«wraL Kh^ Pc*hM#Ma-

Ko^orro to Iho Home Oipgrtment.
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3 J'ill

so {poiice11)HD/1-3/FEDRAL Levies/2021 

amended Service Levy Rules2021 Shedule 111 Dated 21-10-2021.

21-10-2021

so(police11)HD/MKD/LElES/MISC/2020 <"

ci^>*U3L>c^2lAmended Service Rules 2021 Shedulel 11 Dated 22-03-2021

/ ii* J ityfi <7-^ ^^ '* ® ^-v*

_>i?X<22-03-2021

-1.1-Jl/ ■

wT-^/

«^>«ijk-''-yw=^-'

t ^ U^y: LO J) 2-XJ ‘^''

C ^r-cL ( /

- V(5>.^ > 4'U>'^
i^ii'V
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PESHAWAR HIGH COURT. PESHA WAR. | 
(RJDICIAL DEPARTWENT^

i

i
f.Vl

i

W.P.NO.367-M/2021 with I.R, 
CMNo».IOS3/7P21 A 11S3/2Q22.

1 >•
moGMeai j\f

i\■ i . Date of hiring 

Barrister Dr.Adnan for petWoners.
Mr.Saqlb Raza, AAG for tfie respondents.

29.11^2022.
Ij

I-!
s

?.

S3IB VSaiBBt

S M ATTIQUE SHAH. J-. Through this

single Judgment we shBii alho dadde the !
i ♦ ;

connected writ petitions bearing Nos.337- 

MfZ02i, 4064^021, S03-Kt/2021. 514- 

Ai^p2r. 51844/2021, 45044/2021, ,601-
■ ^ J

j M^21. 6B1- M/2021', 632- M/2021, 919-

M/2021. 968-M/2021. 980-M/2021, 1221- 

M/2021. 1222-M/2021. 1252-M/2021. 2210\ 

P/2021. .2913-P/202i, 5092-P/2021, 5423- 

P/2021, end 5424-P/2021 as adjudication

>;
i

i

fV.
I

{!
i

1

■

1

I

I of a Common question of law and fact Is 

Involved in ad the petitions wherein, the 

' • petitioners have challenged the vires of 

notification No.

I
I.

;;
I
r

i
i

so {pQlfce-ll} HD/ 

MKD/L^e3/Misc/2020 dated 22.03.2021
!
1

r
whereby on the ba^s of impugned office 

order bearing No,123/l')C^SL dated
i !

•rr ;C './ i
/■

ATTES, r/
EXAfVIl'?«^

. Peshawar Court ;■

j!
1

I •
I

Scanned with CamScanner

j.
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i 20.04.2021, they have been retired from 

. s^lce w|th further prayer that they be

ralnetated into oendce from the date, of Iheir

rettrement i.e. 20.04J2021 with all back

benefits. In alternative, they have prayed

that the respondents be;direded to treat

them at par with ersh^He Federal Levlee of

Federally Administrated Tribal Area (FATA)

and: absorb them In polfca and; grant them

full pensionary benefits.

• 2. Ukewise In W.PJ<os.333^02f.

■ ■ 334-/^/2021 335-M/2021. 33B-M/2021. ■

345-M/2021.. 1056^*1/2021, 1035-M/2021,

1187-M/2021, 120^^41/2.021, 1207-M/2021

34-M/2022. 212-M202 iind 993-P/2025^e

petitioners have made tiie following prayer

“On .accepfance. of this vnit 
petftfon, tho ImpusnedNottHcaUon 
SO fPoWce^ WV MKD/Levtoa/ . 
^lse/2020 Is agolnat Iww and ^9 
fundamontal tighti\ guanntaed by ^ 

ih9 ConstituQon of Islamic:
, HapubHc of Ptildatan, 1973, may 
. be dadand llltigal void ab Initio 

and of no hgal eftOeta oh the 
rights of the potiOonon,".

;

I

t
!■

rrt i '!,

■

I;(i

i [

I'
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I

;
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i(

i
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ATTESXP3
SVflNGF^ 
r Court

;
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EXAl
PeshawarV.,/
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■ .. SImllBrty. In CpC A/os.58-M^202t-fn

• IV.Mo.ser^^^ ::8nd COC No.436’ 

P/2022 In W.P.No.1335^/2022 petitionera 

• seek Initiation of co'ntempl of court 

ptoceedings against ^e rjsspondents for 

violating the order of this wurt dat^ 

21.04.2021 paBte6\nW.P:No.367-W2021.

3; Brief facts of U» cas^s) are that the

petitioners vrere appointed' in the *S«mt 

Levies Force* as Sepoys etc. and presently 

, tertns and conditions of their seiylcos are 

. regulated' by ■Provlndally Administrated 

Tribal Areas Levies Force Regulation 2012* 

v^ereiinder besides PATA Levies Force 

Rules., 2012, PATA Uvles Force Service
•I .

(Amended) Fiules 2013 were also framed.

, . Rule 17 of the^^eniied Rules 2013, doais 

with the reliremertt of pereonnei of the 

force, which was amended vide notification 

ddted 12.12.2013 Irl the manner that “All.
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the personnel shall retire as per 

Schedule-Ill and no extension In service

t t

i

I
I

beyond retirement shall be grarTted". On 1'

j

/ 14.07.2020, vide NbWlcatlon. .No.SO I
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(Potlce-IOHD/l^a,. mlB 17 was furthBr 

am«iided by deleting iichedutfl'IV ub ‘A/f 

uniformed font shall ret/re from aervico 

on attaining tha ago of suparannuatlon 

. 1.0/Sixty (SO) years orthoy moy opt for

retirement 'af^r. c'>nmf9tfon of twopty- 

^Ve (25) yews rogular service'’.

!
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Themafter once, iigaln through certain 

wis amended by

■

r
Tmocflflcations rule, 17,

. ■' giving life to the.deleted schedule-ill of the

!.
ii

‘ 7rules 2013 as under:- • r

••Retirement; All levy persorinel 
shall retire as per Schedule-Ill ’

r
1and no tension In service 

retirement shall beafter 
granferf.” ,.

4. Being aggrieved from the, ibid

!;

arnendment. the petitioners have filed the 

Instaiit pefitlpns.

5, • Pursuant to,; the directions of this 

court respondents have filed their parm^se

comments, wherein issuance of ttte dusired

writs has been opposed/

6. .Learned counsel representing the 

petltionera vehemently argued that the
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Impugned NoUncatlon 111 arbitrary, perverse,

illegal, issued without lawful authority and 

mala fide Intention Jrrst'.to deprive the 

petitioners of their, vested rights accrued in 

Ifieir favour hence , vidialive of their 

fundamental rights guaranty under the 

Constitution and thus not sustalnable.in the

eye of law. that though the impugned 

Notification was issued under &te regulation

.1
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2012. However, after the ^nslltutiorai 

amendment, the said regulation does not 

hold field, therefore,: the Impugned 

Notificatipn Is liable to be set aside.

Conversely, • ^worthy 

representing the respondents opposed the 

arguments so advanced by lesrtwd counsel 

representing the petitionBrs at .the bar while 

arguing that after the 25" amendment the 

Assembly , passed

5^
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the■ Provincial
continuation of laws. Act No.111 of 2019 

which the la^vs applicable to

I

I .

. through
! erstwhile PATA were al ow|ed. to continue

‘Provincial Administered Wba/

■ ;;
t

7 ' indudtng

Areas Levies Force Regtila^n. 2012' and;
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fhorofore, the Impugned Notification was 

iBBued per law wttich does not requlfe any 

Interforenca - by this court In Its writ 

jurisdiction under Article t99 of the 

CbnstitiHlon. Further.'petitioners are Civil 

Servants, and; matter. In question revolves 

around the terms and. conditions of their 

.service which Is the exduslve domalfrot 

the Ser^hce Tribunal ps such the 

jurisdiction of this court Is barred given the 

explicit provision of ArliclB 212 of the 

Constitution.

8. Heard. Record peruseid.

9. . Before discussing merits of the case 

we deem it. approprisle to. discuss the

. background of the matter in hand to 

profjeriy. cornprehend toe Issue involved 

therein. It Is worth mendonlng that earlier 

' the services of the Lev/ss ftrra were dealt 

vnth under the Frontier Irrogvlar Corps 

(FIcyrviBs. f962 which was substituted by 

/ the ‘‘Provincial Adminl^ared Tribal Araas 

, Lavlas Force Regulation. 20.12'' (regulation) 

and under the.said regulation’PATA LeWes
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Force (service) Rules. 2012' were framed 

for.PfDMnc/af.LaWes Form. While separate 

service rules wore' also' Iramed thereunder 

for PATA Petferu/, Lav/ea Force perfonrilng 

duties In 'PATA' Knovm as TATA Federal 

Levies Force Service ’Armnded) Rules 

, 2073. Rule 17 of the fljid. rules deals wIWi 

the retiremont of tlie LeWes personnel 

which was amended! fnbm time. to time.

-However, pdtitfofiers hive become

aggrlwed from the Impugned Notification 

vide which the petitioners' retirement age 

was. altered which Is challenged by them 

through Instant petitions, 

id. The main, ctmtenUpn of the

petitioners is that after 25'" amendment the 

regulation has lost its efficar^ and sanctity

i- i;;
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and has become redundant,: therefore, the *;
t

■ s.r^'I r Impugned amendment under the said 

regulation is Illegal being void ab Initio. It is 

/ .. vyorth mentioning tttat after Ihe 25"^

: amendment In 2018, both FATA & PATA 

were merged in the province of Khyber 

' PakhtunkhwB and Federal i.eWos Force
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woi4<ing in FATA was tnerped Into the 

regular police of the province. Albeit, In 

Malakand DMsion. Levfes Force la still

i •

t
t

I

regulated by TATA Federal Levies Force 

Service, (Amended) Rules 2013 In viev/ of 

the Khyber P^tunkhwa Act No 111 of

V,
i

\ •;

i
■■; .

2019.through whiih' tiw lfvra prevaterit in
•

erstwhile PATA "at: the 'time of 25"’ 

amendment were altow^ to continue '

h

!: r. J

i

!
i V

including regulation 2012 which still holds
I

field and as such the same Is a valid

i

J

I
I Therefore} Impugned 

' Notification was Issued by the respondents 

wrflh lawful authority; ,

11. Moving toward the • status of the 

petftiohers It Is worth mentioning that earlier 

this court while deciding W.P No 528- 

. M/2016 {Ikramullah's case/determined the

' Instrumenti *!
1 . I

t
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I
t ! I
t
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status of personnel of the Provlriclal Levies \

r
Force as that of dvil servants In the r

following terms:-

'19. The F^ylndal Levies Force 

(“Force") Was granted statutory 
• ■ coVar

:

through
Pekhtunkhwa .Reijulathn No.T of

■Khyber I :

I
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2014 rf^egu/at/oh’}. Paragraph 
No.3 of the RegulBttori envisages 
for constitution and establishment 

■ of the Force and its functions. For 
ease refemnce paragraph Nos. .3 

, and' 4 of the Regulation are

reproduced as under-

'3. Povrer (o eonsdtute apd 
maintain by the. Force and Its 
fuhedans.— (1) Government may 
consdhrte and maintain a Force for 

;■ performing the folfoWfng ■ functions, 
namely.

.(a) ensuringsecurit/of roads-ln PATA;

(h) ensuring^-secun'ty and manning of 
pkjuat;

(c) guarding ' Government institutions 
• and Installations; .

(di ensuring secut^ of jails and 
anestedcrimInBis;-

(e) generally melnlalnlng law end order

providing mobile ei^rt to'VIPs;
(0 anti-smuggSng acIMties especially 

llrnber smuggling; , •
(g) destruction of Illicit oops;

■ (h) serving of summons or procedures;
(0. raid and anpu^}; end 

0 fuch other fynciiom ^ Govefnrnent 
may. by nodhcat^^ In the offidal 

Gazeae, require the Force tq 

perfyrm.

(^) . In discharge of their functions. 
Ofhcers end staff of the Force shall

(
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be guided In accordance with this 
Regulation and the rules.

(3) The head of the Force shaP 
be Commandant In hh respecUve
Jurisdiction.:

.■'•

{^) . Sevetary .-. to Gowmmept, 
Home and frfbo(j^lrs Department 

shall be the competent authority of 
the Force.

(5) 77ie Force; shaO cons/s/ of 
such ranks ami rnmib^r of officers

^ .and rhemberv and shall be 
.constlOJted In such manner as rhay 
be prescribed by rules.

(6) The offkxtrs and.members of 
the Force shall receive such pay, 

pension, allowances and' other 

remunerations and shall enjoy such 
leave and other.fxMIeges as may be 
prescribed by rules.

. (7) The officefs and members of 

the.Force shaH wsarsuch uniform as 

may be prescribed by rules or 

■ .'Instrvcb'otis.
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i(8) The, administration of the 

l^rce shair\^st In 0)0 Comrnaridant

In his Jufisdletiph who 

administer It In' at.icordance with the
■ provisions of this i^egilation. rules

■ and Instructions.

t

5 i
shell i

I ! I,

;■>;
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I.5 ;;■

: i(P) The Commandant ! I

shall
his powers tind perform his 

functions under .

; >' I*•
T 1

/ the general i
supervision i

directions it
Of. '.I

Government. \
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and duties of

ofTJcers end mtimb^n of 
Foro^.—An officer w member of the

Force Shalt-
take effective measures for ensutirig
security of gssi^>ed 'jur1sdlctlon

for sefeguarciing against acts of. 

unlawful Interference;

(b) prevent uneuthorized .^rsons
vehicles from access p ffio territorial

/ 4. Powers
I
I
1

\:

(e)
arjd

■ !:
i

\’
! !.

t

I.
end 1:

i

f ■:

■' jurisdirrilon: .
effective measures for |j

• (c) take
■ preventIng-sabofagB. piBcement of

carbOiVbs. lettorbomba, dangerous

article, end . carriage of arms and 

amrnt/n/ftorj into fo#
(d) use such arms and ammunipon and 

• dqulpment as may be authorized by 
the Commandant or an officer. 
authorized by him;

(a) search and arrest vrithout warrant 
who he suspects of.

i

!

!

[

I

.t

:
< .

i:
J

gny pe/wn 
■ 'endangering or. attempting to 

. endanger or ha\dng endangered the

i'
I

V

safefK 01'an insfs//sifon arjcf msy {/s« 
such force as may be'necessary In 
the discharge of his Bforesald putles;

(
J;

j'

■IJ

endt •.
(f} perform such other iegal functions as 

■ the compefert aiiVioilty may require 
■ . him to peribmi'.

*i
1

20. The dose perusal of the 

ReguIaUon would dearly show 

• that the Force Is ' recehrirtg its '
•v •>«

salary .from the Provincial I!
t
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■I ■ / Exchequor and perfoftna the 

policing service jn ttm erstwhile 

PATA.

I;
K:
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h
i

Having said this, vre would.
’ , ■ ’ now refer lo the cnidal Issue as to 

. \vtidther the ernployees of the ■■ 
Fores can be termed as a dvfl ;

. ' ' ■ Iservants and as. such they cannot

■ . maintain a constHutipnal petition
• before this Court tor enforcemenl 

of the terms S. cohd|Horis of thetf

2i,11

*
i

I

I 'r t.

‘

■ service.;
The . connotation ‘civil

I'
, servant’ is defined and explained

:
•22I ;

i 1• •
i ) ;

I in respect to the Province of 
• Khyber Pakhtunkhwa. in the CM! 

Servants Act, 1973 (“Act W3")-

i; i: I.
t! •

■1

1 ■ ^1

r.1

For .ease refetwisd.we would 

refer to Sermon 2 fh) of Act, 1973, . 

vvhich reads as under-

I'

:
f;I

I

•2. Do/jn/Cfor7S.^i; In this act, 
ffw context otherwiss

I
[

l .
• unless

. • mquims the following efcprasshns 
■ Shan have the meanings hereby 

respectively assigned to them^ that Is 

to say-

!
t t

t* .
r
!

. 1

(B)I
, !

{■(bj ’cMI servanf means s person who fs 
a .member of a chHI service of the 

Province, or who holds a civil post In 
'connection ■ with the affairs of tha 
Province, but does not Include—

!

!■

f ■

;
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t
i ■ (!) a person who Is on depiMlon to the 

■ Province fmni-lha^ P^mlhn or any 
- ^ other ProvIrKe or other authority;

(II) a person who' -s^ oinployed on 
work charged basis.

r

I

contract, or on 
or who Is paid fron? cbfltfDpofwfes,’ or 

wtK) Is a or

I.

(IS) a person 3.

defined Iri the •t “workmen'
Faciofies Act: m4. (Aci XXV of , 

ttKi ■ - Workman's

as
i II

}■» !1934),
'Compensation Act. 1923 (Act VIII of

or
1

;
I,r

1
' 1923)'.

22. ■ The perusal of the definition

would show that a rn^hef of a 

pivil sendee of Province or 
. ■ .who : holds - a .civil -post .In

connection with the affairs of the

is chdl' servant All

\i
1•• j

5

r;
i

I

. Province
Pakistan Services are explained

In Article 260 of fte Constitution, 

which reads as under-
ii i

•sea
I ■ (1)...:.

H-,-

i r
Jj

J

J
’

fservice of Pakistan' means any 
service, post or office in conneeffon 
.with the affairs of the Federation or 
of e Province, and Includes an All- 
Pakistan Service, service In the 
Anrfed Forces and any other service 
declared to be a service of Pakistan 
by or under Act of {MaJIfs-eShoora.
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/ •• (Partlamenl)] or of e Provfndal, 
Assembly, but does not Include, ■i

wry/w as Spaater, Deputy ■ 
Chslrman, Deputy

i

Speaker,

Chelnvan, Prime Minister, Federal
kI

t:

Minister, Minister of- State, Chief 

Minister,,
■ [Attomey-Geners!}, , pAcMwaJa-

[Chainnan or ' 'morjlber of a Lew 
' ■ Commission. Chalnnen or member 

of the Councfl of Islemio Ideology, 
Special Assistant ' to ■ tHe , Prime 

Adviser to Ure. Prime

PmvhciBl ■ Minister,

[.■
i

;■

I.:

Minister,
MMstef, Special AssWant fo a (^lef 

■ Minister, AcMsor fw a Chief Minister}

I

y e
or member of a Hou» or a 
Prvvtndal Assembly;

\ Whereas Art)cl« ' 240 of the 

Constitution efTrisafles ttiat-.
*240. Strf>/ed to tf)® OonsWulfen, £fta

■ BpfMlntmnts to end the_ Gond!lhns

■of service of persons ln the service
of Paldstan shaD be dete^lned

i N'

1 i.

i,

.!•

(a)
In the case of the services of 

pfovirKe and posts In connection
(h)
a
with the affairs ol e Fhpdnce, by, or 

Act' of' Irie ProvItjdBl

'f i

urider 
'Assembly.- ^
FxplanBil<xL-":':!n.this Mkde, ‘All- 

: PaMstsfi'Ser^'k,means.a. service, ' 
to toe Fedarathn and the

\
t

.!
1!

i i
1 !

;. mmmon
., ■' /srovtoces, which wia- ki existence 

immediately before the commencing
I

f:

J
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!;• rday or which may be croeted by Act 
. of [MaJIfa-^^hoora (Pai^amenOr-

24. The Phraiia ‘performing fn 

• connection with the affaire of

;; •

•t
5
r

f

)
Federation or for present matter 

elaborately 

case of

J ■'

Province"

explained in the 
Saiahuddin ftnd 2 others

W?)S

;
f.

:

Frondor Suaar Mllfs DIstltlBlY ,

1,^,) PfJpf othea •
fPLO f975 StfprenfB Court 244).

In the said Judgment, the Apex 

Gourt has held:
‘Now, ivdaf/;'.TTeanf by tfie phrase 
‘performing funofigns in connection
wlththeaffairs'cflheFecfere^ora'.

.. Province'. ■ It . is ciaar mat. Oie
.. referatidB. Is to gt^nitnMtal or State

• functions, InvtMng, In one fmm or

• ' : fl/iol/Jor, ah ehment of exerWse of

public power. 7?mi. ftirtcffohs may be 
'the tredWonal police ^ncthna of the 

■ . state, InvoMng the rnahfwiance of
law and order and other regulatory 
BclMfi9s;..or they may comprise [ 
functions pertaining _ to economic 
development, sofrfaf welfare, 
education, public uWfy service and 
other State ■ enterprises of , an

■ industrial or commercial nbture. 
Ordinarily, these' Arrwftens would be

■ performed by persorrs or apwicief
• directly appolntatl. confroffed and 

financed by the State, he., by tfj«

(
(• 1
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HFedemI Govemnient or a Provlndel 
Government".

25. Admittedly, as evident from 
the bare reading of pa'ragraph-S & 

4 of the Regulation, the present 

petitioners are performing policing.

'
[. N

/
:i

/
f ; :>: :!

!■service In the. eretwtille tribal area, 
terms • and

I

however, their 
. conditions are ,b«flng regulating

through Regulation No.1 of 2014 
. and after the omission of Article 

247 from the Constitution: through 

. -a pro'rinda! statute I.e. fho Khyber 

Continuation. of Laws in the
• Erstwhile Provincialfy Administered .

Tribal Areas Act.' 2018' (Khyber 

■ Pakhlunkhwa A<;t No.- Ill of 2019),

• the operation of Regulation No.1 of

■ ■ 2014 vras, continued; Thus, tho,
essentia! ,:crit8ria.;for being a r^il. 

servant, is that the person holding, 

the post must perform his functions. 

In connecUoh w.'fth the affairs of;

rI

i

;■

:I i:
l.

I

I
I

i

Federation/Province and the terms 
• and conditions of his service 

should be deteiinlried by or urtder 

the Act of ParliamentfProvIricial:. 

Assembly. The >\pex Court In the; 
case of Federation of Pakistan 

through Secretary. Ministry of
Interior flntertor DMsIonl

’ .
t

i I

(

1

Islamabad and 2 others vs. RO-
;
i

I
i [I ii
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177- Ex-DSR Muhammad NtXlf.
5

(im SCMR 1081). wtiile de»lfng 
wllh the case of an. employee d 

Pakistan Rartgers, has obser/eP
M

. f ' tthat;
/

7....Perusal of these nihs deerty 
ehows thef (hey ere ell ernbrecfng. 
B/id therefore, imier the emerx^rnenl, 

■of socthn 1 of Iho PaWsfan Rangers 
‘ Ordinance, these rules would prevail 

over the Rules of 1973. The, Paldstan 
. Rangers Ordbance' was promulgatad 
to corisdtuie B forte called the 

■ PaMsten Rangers for me protecdon of 
• and rnalntenance' of order .in the 

Since with hgerd to tho

' . status of the mernhersofthe force Iho

paklstan Rangers Ordinance Is silent,

ihemfdre, It can he safely said that 
omphyees of the Pakistan 

gangers wiU be- deemed to be cMl ■ 
servants as they are. performing 
dudes in connection with affairs of the 
Federation and' hence under the 
•Service. Tribunals Act, 1973,. an

i !
f'
:*■

i

;
i

i:
i,

;
!;

border areas.I

II
1

r.the

I

iii
I

i

■Bppealby.arhemberofthePaklstarr 

Hangars yarding''e .matter, relating 
to terms and ccyiditions of.his service 
Is competent before the Federal 
Service Tribunal...".

;•

1'

. 26. Similariy. In • Ihe case of 

FrontierCommandant.

. Constabulary. Khvher

Peshawtr andPakhtunkhwa.

*•

j.
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V :
Others VS. Gul Raalb Khan and i

others flOlB SCMR 903), the 

Hon’ble Apex Court has elaborately 

examined service structure of the

Frontier

ii
j

ii»

i;
\ iiofemployees 

Constabulary, which Is established 

under Frontier Corrstabulary Act

i'i
I*► t r;

f.
I

Relevant(Act-XIII) of ■ •1915, *1
, t r itr

paragraphs’^iOf'"tie, said judgment 
are repfpdiiicc^ mr-'ufider-i

t.Droad tests for■ ‘G, Three 
estaOlisMng tM status, and character

■ of fl cMI servant- arfwiye frorn the

I

‘
■■

?ConsWtrtfone/ mandate of the, efcrs- : i.

• . . going. Artfc/sj. Ffrstfy. under Article ■
ConstftuSon. : ;■the. . 240(3) of

appointments to and ffre terns and 

-conditions of. service of the persons In 
‘service of Rzifdsten' are be

■

[■

r
i
?

the
(joterwlned by or. under Act of 

• ParllamenL Secondly, by virtue of 
Article 260 -. of die Consttutfon, 
'servico of Pakistiin' means any 
service, post or office in connection 

. . with the,, affairs of the Federation.

. Wrdty, urjder Article 212(1) (a) of the 
Constitution, the exclusive Jurisdiction 
to adjudicate disputtts retafing to the 

terms and conditkins: of perawjs, who 
are in the service of Pakistan vests in

r

!
;r

'i
?

i

f
?

i ;
an Administrative . Tribunal, namely. ■ ]

I

the Fodbral Serviae Tribunal. The.se 
tests

I
i

mentkmd In the 
'Muhammad Mubeen-us^htjj

are

case

»
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ibid(elpp. eBe-aSScftnolaYYrefXTt).
definition ■ of Iba lorm 'oWit 

sorvanf In Ibe ' Act adopts tha 
. ' .. Consiltutipnel cniwia given In Afilch

X'

i;; The i

260 noted etxtw to raHerste that 
vfhp. Inter bBb. holds a cMt

e

person
• posf 'In connecffon with the elTaln of

■ the Feden,lion‘ In^ng any such
post connected with defence, to ba-a

■ cMI sefyant/The I^^^Bench has m 

, (Ms respect tsican the logical step to
incorporate- tfte Jjeirwnenfs under 

Article 2^0 (a) 260 of the •
constitution as the-'deltnltionalcdteris
ofthe.terw’cMIseiSranrfBtp.^eZof

;

I !,

}
!

I\
(•

i

1

the law report)..

, 7. ,
■ ' critaria-o'e cMi'frvant under the

•' to examine

r

V

law. His Bpprofvielo now 
. the factual /neW o/ the present

contrvyersy. The PC was established

by the NWFP Con^hulary Ad. (Ad- 
. m of 1915 rcpnst^utary AoO- .

xit the Con^butary Ad

' i
i'

i-

r
!■

I*

?.

5:SacOon 3 
. empcmniha Moral Goyemment to 

. MalntabT lhe k: Bs a f^
better pntectHyi and admiilstralion of

the externa/ Itont/ars of Pakistan 
■ : wnhlnthePmitsoforPdjoInlngNonh-

Wost F/ontfer or any perl therear. . 
Section 3-A of the Constabulary Act
authorises the ^ralGovenwmnt.to

■ploy the Ft otjtdde ffte flmfts of or 
adjoining, the North-West Frontier 

- . Province In otiier parts of Pakistan for

j

;

I
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;J
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aeMjtsfmthn of thorn paftj. Soc&so
prplKeon sra
I'. '

i
i

. 5(1) of the Aef fe/tf vot<ts the r«*arsl 
Oox'vmmeht with pemw 16 appotrt 

mo CommanOant stnd othor peryom

i
t I'

t'

tndinUnp the Disthat ConstatnAary- 
■ ^'OiTto/T- Of Asahtmt CepstabtA^ 

Ofncen. of the forve ln or* or more ■

!
f'

[■ =■

CfWrfrtK, Sec(km-6 thteg&tes to ^e• 
and Dtatdct

k,'
Commandant - 

.Constebutary Ofhow the power to
appoint aubordlnaht officen ^ the 

prescribed .by Rules mode 
Act. . The Federal .

r
V i:mftrrnffr 

tmOer . (he
i

• GbvTjmmenf erervtsed Its power\
conferred : by Section 71 of the . 
Constabulary ACL 'to frame'the fAVFP

1958 .

! \
•I

*
Constabulary • -l^s.
(Constabulary Rules'), m order to

xfiCorts of
t

;
provide the terms and cor

of ffie officers and men in the.
«*i1 ; r

' service
I [\

■ ■: FC. i
;

II wiS 'be 'pbsoived dtjU the ' 
'matter, of terms and conditions of 

service'ofthe rB^vtdenhempbyees 

, of the FC. are in the' fast phce 

mpulated by the lOonstabulary Act 
• and elaborated puisuaht tharato by 

the FC Ruha. The. ppvfshns mada 
.by the Const^a.tiary RuIm otp in 
furtherance, of and In exeroise of the 
power confanad by tha ConsU^KilafY 

«4of, Therefore, the terns arx} 
conditions of servke of

I8. r

t i

i'

J

V

r

r

/

employees of the FC ere pfoscfitad i'I

\
vI

Z
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In the /^c( end the Rules. The test laid 

' dom - In Article 240(a) of the 

Constitution

i; ['. ^
i;il-

roqulms ■ that the 
. appointment to anil the (arms and 

■ conditions of serirfce of posts In

'■

V

: ' ii* .
connection with-: the ■ affairs of' the:

.Pederathn -. 'end’' or!-a\ service of . 
Pakistan shall be determlffed ty or 
under an Act or RarHament The 
expression ■ ‘by or underp in Article 
’24^(3) of (fte ConsVtuthn 'authorhes [

■ the tenvs artd condflfcms of .service of 
a dvfl servant to be provided both by 
statute dr by statutory mtes. The 
provision made In the .Constabulary 
Act and the Constabdary Rules, 
therefore, satisfy the Mich . 240(a) 
test. The judgment in the Muhammad 

. Mubeer>~us~Salam . case
. endorses this point of view:- 

'86.... The terms and conditions of 
' service of (hose employees, however, 
are required to.- be specified under 

Article. 240 of the Constituthri by or , 
under Act of the Parilarmnt Thus, the 

conclusion would be that dnfy those 
persons, who are In the service of 
Pakistan, as discussed hereinabove, 

arid If thelritenvs and conditions are 

governed either -by a statute or 
staidory rules. In terms of Article 240 

of the Constitution, can seifk remedy 
before the Service Tnbmals..’

:
i

r
k

i'

!
>■

i:

;

Ibid
ir

f
i

1

1.|;
I .

k

;
;■i . 1

1:
r

I:
1:

i:
i-

I f

Similarly, . thi« illourt In the
case of Guf MuJtr

1.t
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1
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<?oy>mmoht of Pakistan through
SecTBftrv. Ministry of Stales and
Frvntler Roalons fSAFRON}.

; i

t;::!
fi

Islamabad and others f^OI9 PLC 

(C.S) MS), on ihe basis 6f. iaw laid l:

down by (he ^ex Court In
Frontier 1.

KhvburConstabulary
Pakhtunkhm. Peshavrar's cass

SCMR 903), while dealing 

with the case of Federal Levies 
which ;V«!S established

I..!•
! fForce,

through Federa! Levies Force
j

1

i:Regulation, 2012 having Oie same 

structure of ■ servids' fbr Its 

employees/foroe. as provided In 
Regulation No. 1 of 2Cjl4 has held 

that employees of Ihe Federal 

Levies Force.. whose terms .and : 
• conditions of servlet! are .governed

!i
i'

I

1
I L

;i

Federal Levies- Force 

, . Regulallpn. ,2012 are Civil servants. 
Keeping In view the above, the 

Force established under. Regutatipn ' 
No. 1 of 2014 qtrallfles the criteria ; 
pf being dvn servant Ih view of its 

composition, functions and duties 

as . per law iaid down by the Apex 
/ Court in the cases of Fodermtlon of 

Pakistan through Saentarv:
Ministry of Interior ffnfgrfnr

DJyJslon). Islamabad ^nd 2 Qtf»pry

under ;•
!■

(I

;•
i. !.

J':

\

i:

s
/

! ■ (I

I I.
!:(\
I
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•|.
vs. RO-177 Ex-bSR Muhammad

Nazir (199S SCMR 1081} and 

• Commandant

r ::
; r:i;

Frontier I
V.

KhvberConstabulary.
Pakhtunkb¥ra. Peshawar and

I

I
; r. 1

others vs. Gul Raafb Khan end 1

/ others (2018 SCMR S,OT;, thus, me 

preliminary objection raised by the 

Jeameci counsels, • for 

respondents . is ■ sustained and 
: occotdinflly. the ptt'isont petitions In 

view of deaf b»f contained In 
' Article 212 of ItiB Constitution are 

• . not maIntalnabiBi The • prese,nl 
petitioners may agitate • their 

• grtevances, before the .Provindol 
Services Tribunal. However, prior to 

• this judgment; the status of present 
patltlonera^belng 8 dvil servant WHS 

not deterrhined and In the similar' 

the Apex Court In Gul Raalb 

Khan's case {201B SCMR 903} 

'• has held that:

‘11. It follows from tha dicta laid 
down above that the protection of the 
border, areas Is .a sovereign function 
belonging to and performed by the 
Federation, the same duty Is 

performed equally I the preserit case 
■by the FC rtol only on the fronders of 
,KPK Provhca but also by maintaining 

.order in other parts of Pakistan. For 
discharging such functhns. the

]■

S:
the

t

J:

I 'I

f
: :i

:

i' icases,t

;• I
r.

!

!
!

I r

i
y

\ i

i
i

;
V

?
f (

I

iI

I

- ex A A/? It
i.

' .5^

1

Scanned with CamScanner V
L
i*

:
) 1



I

S '

y' A
j r

ii; ■ :i%
\>•

j

HiV.-'c. \i’’

24
:• !•■

I

i'
!' i;f. ^
L.j''

i
i

f
services mndeiwf by the FC. have 

: direct nexus Ydth the aireiti of ttm
I

■v;t h
I

Federation. ^ Theretora, the reesons
■■' • ■' . 1 • ■ ■

• .• given In . the Muhemmed Nazir case
' ■ .............................................

ii

li.i
!,

I; /su/WB^ fully apply here as welt end mb 
hold that the emphyees Of FC are civil 
serverrts. Insofar as the question of 
competent remedy In /aspect of 
service disputes of FO men Is 

y- concerr/ed; we hM that In a matter 
^ relating to the tem/s and conditions of 

service of the resporKlent-employees 
of the FC. en appeal before the
Pedorel Service Tiibunel Is available to

thorn as the exclusive remedy under 
the low. Accordingfy. this rernedy. may

■ be availed by them within the statutory 
■period of UmHaihn commencing bom 
the date of Issuance of ceriHied copy 
of this Judgment AJI Oiesa appeals 
filed by the appellant-commandant.

■ FC are Bccordkrg' allowed /n pbove 
terms’.

i;;;
■ r:

'■.i

f

t

),
i

J
I

I!
I .

L
I

]

■ When case of.lhe petHlonere (PATA 

..Federal Levies'''P'3rzp) was examined in 

Juxtaposidon with the Provindal Levies 

Force and Ibid Judgment, we, observed that 

senrfce of both the forces fs governed

;:
f,J

;
1

!
5

)

I

under, the rules so framed under ,the 

^ provisions of ‘Provfncfal Administered 

Regulation,

)

Tribal Areas Levies ■ Force i
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201 Z\ Therefore, we befleve Ihal (he 

status of petitioners is that of ctvi! servants 

for all practical and malerlar purposes, and 

as, such, the matter of terms and;

'. <
'!
-j

V

I
f
i:: qondlttons of their service squarely fails 

i outside the . ambit of writ Jurisdiction of this 

court given the expildt bar corrtained in
. . i ” rr’*' 'V •'' .

/jUde 212 bfthe Constilutlon. As earlier 

discussed service rules of the petitioners 

■(PATA FedemI Levies Force) and 

Provincial Levies Force both were framed

‘Provincial

0

(I
il

i'

i.
h

!
;

t

t!
f::

!

under the provisions • of 

’. ■ Administered Tribal Areas Levies Force

Regulation. 2012' and through the Ibid 

■ judgrrierit. the personnel' of Provincial 

Levies Force were declared as CW!

1 r
\ >

1

! i
i

iI 1

i'
i«

Servants after exhaustively discussing the 

matter of Levies Force perfomiing their 

duties in PATA Therfifore, on the same 

premise, we have rro hesHation to hold that 

the petitioners are Civil Servants as their 

y servrice fulfills the entire criteria of Civil 

Servants so provided by the law. Learned 

counsel representing tfie petitioners (»uld

5 •
I
I

I

t

1

f

j;
. t
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i;not distinguish the status of pelillonera 

(PATA FedorEl Levtss Force) vis e vis 

Provincial Leavy Fo/ce in any manner. Both 

• forces are. performing their functions in the 

same area for • the- same object and; 

purpose, and both are being maintelned 

through the provindal exchequer. 

Therefore, the matters arising out of fhe 

teims: and; conditions of service of ihe
/' I,'

petitioners are only atneriable to the 

, jurisdiction of the Service Trf )una! in terms 

of Article-212 of the Constitution.. ■

So far as the contention of petitioners 

that they have challengec the vires of the 

Impugned Notifl^tion and. as such the 

same are not amenable to the jurisdiction

ii
• I I

*f
i

I It
I

i

! ^

I;

ii
{ 1
I . 1-

ii

!-
i;

• ('

I

}

of the Service Tribunaj Is concerned, 

suffice It to state that It has long been 

settled tfiat. Sendee Tribunal has ample;
/

jurisdiction to deal with the issue of vires of 

the law and rules framed. Oiereunder. 20t5 

SCMR 2B3 NATIONAL ASSEMBLY 

SECRBTAR/AT through Sactr^ry 

MANZOOR AHMAD
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Therefore, tfierdomention agitated at the 

bar Is misconceived and as such repelled.

•In view Ihefeo,- the .status :Of 

petitlonare has been declared as that of

Ch/li Servants arid the matter In question

* Irevolves around the temis and; condIBons 

of their service which diMS fall outside die 

. JurtsdlcHon of this court given the baring 

provision of Article 212 of the ConstthiHon 

,^ind as such instant peWlons are cfismisaed: 

being not maintainable. However, the 

. petitioners may approach the worthy . 

Service Tribunal for »ie redressal of dieir 

grievance If so advised. Afbeit, earlier the 

Bta^s of petlllohefs being civil sarvurits 

not determined, therefore, the 

■petitioners rnny aval! the remedy,of appeal 

within the statutory period of limitation 

commencing from the date of tesuanoo of 

. the certified copy of this judgment In terms 

/ of the judgment of august apex court in Gu/ 

Raqfb khan's case 2018 SOUR 903.

NOS.38-M/2021

W.P.Nb.367-M/2021 and; COC N0.43&-
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