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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Sewice Appeal No. ! Ofg/ ; of 2022

&

Fazal Halim S/o Mir Alam Khan R/o Skhakot, District Malakand
[L/Naik No.4503]

............................. Appellant-\ '
VERSUS T

t) Government of Khyber Pakhtuhkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

2) ‘Government of Khyber through Secretary Home & Tribal Affairs
. Department, Civil Secretariat at Peshawar.

3) Commandant Malakand LewesIDeputy Commissioner, DIStrICt
Malakand at Batkhela.

Respbﬁdents

APPEAL UNDER SECTION 4 OF
.THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL ACT, 1974.

PRAYER:

On acceptance of this Appeal, Notifications No.
SO(Police-l)HD/MKD/Levies/Misc./2020 - dated
22-03-2021 & No. SO (Pollce-II)HDH-3IFederaI
Levies 2021 dated 21-10-2021 and subsequent
retlrement orders issued by respondent No.2 may
be declared as illegal and the same be set aside.
Consequently, the appellant may be held entitled
to complete his service {ill attaining 60 years age
in light of Notification dated 14-07-2020.”

Alternatively, the impugned notifications ntay be
declared to be ineffective upon the rights of the
appellant and he may be allowed to complete his

service till attaining 60 yeers of age.




4.

Respectfully Sheweth:

D

2)

3)

6)

That the appellant has been serving as regular member of
Levies Force having a considerable length of service at his
credit (Copy of Appointment Order is Annexure “A"). . -

That services of the appellant were initially regulated under
the Federal Levies -Force Rules,_'1962, which were non-
statutory. | '

That subsequently, the Governor Khyber Pakhtunkhwa, under
the omitted Article 247(4) of the Constitution promulgated the
PATA Levies Force Regulations, 2012. Conseqguently, the
Provincial Government framed Servi_ce Rules for the Levies
Force in 2013 (Copy of relevant text of Service Rules nofified
in February 2013 is Annexure “B").

That Schedule-ill of the above mentioned Rules, which
provided for length of service towards retirement had certain
anomalies. Hence, the said Rules were amended in

.December 2013 and the above stated anqmalies were

removed to a larger extent (Cbpy of amended Rules notified in
December 2013 are Annexure “C"). 7

That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17
was amended to the effect that éll Levies personnel shall retire
from service on attaining the ége of superannuation i.e Sixty
Years. Furthermore, Scheduie-ill which provided for certain
length of service, was deleted by virtue of the amendment
(Copy of amendments notified in July 2020 are Annexure “D").

"That the rules were further amended on 23-03-2021. Rule _17,

which provided for retirement on reaching si.xpefannuatiqn was
again omitted and Schedule-lll was revived with Certaih
amendments. Consequently, the junior rank officials like the
present appellant would retire after performing certain years of

service or on reaching certain age. For instance Hawaldar
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13)

14)

15)

4

W.P No.338-M/2021, W.P No.333-M/2021 and W.P No.335-
M/2021) before the Hon'ble Peshawar‘High Courtl.However,
because of jurisdictional issues, the matter was referred to a
larger Bench. _ | o |

That in light of the above mentioned Act, the appeltant along '
with other similarly placed employees of the Ievxes force filed a

‘constitutional petition (WP No. 1281- M12022) before the

Honjble Peshawar High Court Mingora Bench to the extent of
the'ijr':“re-instatement in light of the Provincial Aséembly's Act.
The petition was allowed by the Hon' ble High Court vide
judgment dated 23-11-2022 whereby the respoyélents were
directed to re-instate the then petltloners It is worth
mentioning that vires of the |mpugned rules were not
challenged in the said petition, which are being impugned
through the instant appeal. - |

That a larger Bench of the Hon'ble -Peshawar High Court.
heard the connecte‘d petitions ?ﬁ 29-11-2022. Coneequently,
the Hon'ble High Court decided that personnel of the levies
force are civil servants and their employment matters weuldl'
be dealt with by this Hon’ble Tribunal (Copy of order dated 29-
11-2022 is Annexure “J").

,
That being aggrieved with' ‘tlhe impugned. notiﬁcations and
subsequent retirement order, the instant appeal.is being filed
before this Hon'ble Tribunal,. infer alia, on the following
grounds: - -

GROUNDS:

A)

B)

That the impugned act of amending trte relevant Service Rutes
te} the detriment of the appeliant and subsequent retirement is
ittegal and un-Constitutional. Hence, the same acts are liable *
to be declared as such. ' ' o

That it is a settled law that service rules cannot be amended to |

the detriment of public sector employees. Even, if they are s0

-
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amended, the same havmg prospective effect cannot be
applied against the exlstlng employees > '

Tl

That after the 25" Constitutional amendment, the hew
Constitutional regime demanded streamlining of the erstwhile
Tribal Areas with the rest of the Province So much $0, l.evies

personnel serving in erstwhile FATA and Khasadar Force' :

were accommodated to ‘a larger extent where the Provmolal

'Assembly passed an Act aimed at streamllmng the service

structure of Ex. FATA Levies Fo_rce;_ The ‘Act'noi only provides -
uniform retirement age i.e 60 years for the whole Forcé but

rather enjoins upon the Provuncnal Government fo take ‘steps

towards absorption of the said Levies and Khasadars in:
regular police. Regrettably, the appellant have been ’greated in
violation of the Constitutional spirit particularly after the 25%-

Constitutional amendment and subsequent orders.

That further grounds, with leave of t'nis Hon’ble Tribunal,'
would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of this
appeal, ' ’

(i) The impugned N‘otlﬁoations' No. SO(Police:
I)HD/MKD/Levies/Misc./2020 & No. SO (Police-
I)HD/-3/Federal Levies 2021 dated 21-10-2021
and subsequent retifement order issued . by
respondent No. 2 be declared as ilegal, the same
may -be set aside. Consequentlv, the ‘appellant

"~ may be held entitled to complete his service till
-attaining 60 years of age in light with Notification
dated 14-07-2020. - ¢

~ Alternatively, the impugned notifications -rn_'ay be "
“declared to be ineffective u'pon the rights of the
appeilant and the appellant be - allowed lo

complete his service till attalmng 60 years of age.



ii) Any other remedy though may not specifically
prayed for, but' which circumstances of the case
would demand in the interests of justice, may also-
be granted. ” '

‘Appellant
. -&: .
Fgal_ﬁéﬁr/f\ , .
Identified by counsels

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan. -

Umar Sadiq Adv_oca,te High Court

CERTIFICATE: L . N

Certified that no such like appeal has earlier been filed before
this Hon'ble Tribunal on the subject matter. |

Appellant' _
el

Fazal quir‘nA




BEFORE THE KHYBER PAKHTUNKHWA SERVIC
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.  of2022
Fazal Halim .................. SRR TS ,‘.TAppellant _
'VE-RSU:S | |
Govemmént of Khyber Pakh’tl}nkhwa and another ._

e . RESPONdents

AFFIDAVIT -

[, Fazal Halim (Appellant), .do hereby solemnly affirm énd
declare that the contents of the above titted Appeal are true-
and correct to the best of my knowledge‘ a.-nd‘ belief.
Furthermore, no such like appeal has earlier been filed
before this ‘Hon'able Tribunal or elsewhere on. this subject

matter e

DEPONENT

Fazal Halm




», BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. of 2022
Fazal Halim.....,...........-....'............................Appellant ,
VERSUS
Government of Khybef Pakhtunkhwa and another

: ...Respolnderits

ADDRESSES OF THE PARTIES

APPELLANT:

Fazal Halim S/o Mir Alam Khan R/o Skhakot, District
Malakand [L/Naik No0.4503]
(NIC# : ) (Cell# ) -

RESPONDENTS:

’

1) Government of Khyber through Secretary :Home & Tribal
Affairs Department, Civil Secretariat at Peshawar. -

2). Commandant Malakand LeviesllDepluty Commissioner District
Malakand at Batkhela. |

~ Appellant
Fazal Halim Ty
ldentified by counsels

i

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

. f--.
&W

Umar Sadiq Advocate High Court
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' GOVERNMENT OF KHYBER PAKHTUNKHWA -
HOME &TRIBAL AFFAIRS DEPARTMENT

NOTIFICATTON
Pesh.iwar the 4% February 2013

SERVICE RULES FOR FEDERAL LEVIES FORCE' IN PATA

In exercise of the pdw’er conferred by Section 9 of the PATA Levies Force
R’égﬁlaﬁdn 2012, the Provincially Government of Khyber Pakhtunkhwa is pleased to
make the following rules, namely:- ' B

1. Short title and commencement:- (1) These rules may be called Provincially

* Administrated Tribal Areas (PATA) _Federal Levies Force Service (Amcndéd) Rules,

2013, ' _ £

{2) They shall come into force at once.
. . J

2, Definition:- (1) In these Rules, unless the context otherwise require, the following

expression shall have the meaning hereby respectively assigned to them, na_mely:-

(a) “Appointing Authority” means the appointing authority specified in rule-4;

(b) “Commandant” means Commandant of the Force;. ‘who shall be the
- Deputy Commissioner in their respective jurisdiction; '

(c) “Deputy Commandant (Operation)” means as Assxstant Comxmssxoner ot
any officer of the Dlstnct designated as such by the provincial govemment
who shall be Deputy Commandant (Operatlon) of the Force in PATA, t0
exercise in his rcspectwe jurisdiction. such power and perform such
functions as may be prescnbcd and who shall"be responsible to the

Commendant for operanonal matters of the Force in PATA.

(d) “Deputy Commandant (Adm;mstratlon)" fneans Députy Commandant
(Administration) of the Force, who shall be an officer of the provincial
government or any . officer of the District designated as such by the
provincial government to exercise in his respective ]unSdICtlon such
powers and perform such functions as may be prescribed and who shall be
responsﬂ)le to the Commandant in admxmstranon and estabhshmem

matters of the T‘orcc in PATA.

(e) “Govemx“ﬂnt means the Govcmment of Khybcr Pakhtunkhwa,
(f “Home Department” means Provincial Home & Tnbunal Affalrs
Department; ~

(g)  “Initial recruitment” means appointment made other than by promotion or

cTC

(h) “Schedule™ means the Scheduie appended to these rules’ Z

by transfer;

- -




. " SCHEDULE-III
- See Rule 17 ;
S.# Post/Rank Length of servnce!Age
I | Subedar Major-(BS-16) | 38 years service or 03 years service as Subcdar Major or 60 |
. + | years age whichever is earlier
‘2 | Subedar (BS-13) 35 years service or 03 years.service as Subedar or 57 years
' age whichever is earlier
3 | Naib Subedar (BS-11) 32 years service or 03 years service as N;ab Subedar or 54
years 8g¢ whichever is earlier
4 | Havaldar (BS-8) 29 years service or 03 years service as H_aval_dar or 31 years
age whichever is earlier
5 | Naik (BS-7) 26 years service or 03 years service as Nalk or 48 years age
whichever is earlier
6 | L/Naik (BS-6) 23 years service or 03 years service as LfNalk or 45 years age j
whichever-is earfier
7 | Sepoy (BS-5

20 years service or 42 years age Whichever is earlier
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B _ Subedar Major (8S-16)
m Subedar (BS-13) |

H

7
Ll

-

Government of Kyber Pakhtunkhwa,
Home & Trliral Affalrs Department
Dated Peshawar the 127 December, 2013

—

. NQTIFICATION - |
No. SO(Levies)HDIFLW.1 12013{Vol.1. The Competent a ority has been ;
_ A, pleased to order
further amendments in Schedule-l of Rule-4(2) and Schedullﬂll of Rules-17 under Para of the
Reguilation for PATA Levles Force, 2012 & Rule-24 of the Provincially Administered Area
(PATA) Federal Levies Force Service (Amended) Rules, 2013 as under-

Rule~4(2) Schedule -
SCHEDULEA
, : See Rule 4(2) -
Uniformed Force ' .
S.No |.Post/Rank Eligibility for Promo | Direct Qualification
promotion tion - Quota
Quota
T | Subedar Major (BS- One year senvice 100% '
16) , as Subedar : \
2. Subedar (BS-13) \ One year service 100% \ \
i as Nalb Subedar
F Naib Subedar (BS-11) | One year service | 100% \ ‘ J
= as Hawaldar
F. Rawaidar (BS-8) One year service - | 100%. :
as Naik :
5. Naik (BS-7) One year service | 100%
' as Lanca Naik
\ Lance Naik (BS-6) One year service 100%
& as Sepoy

Sepoy (BS-9) \
\ tiead Amorer (BS-5) \One year service

as Assistant’
Armorer

Assistant amorer

7 Rute-17 [Retirernent): (1) All uniform levy personnel shall ¥ :
* retirement after completion of 25 years of regular senvice and no extension beyond retirement

+ ghali be 9ranted.

G [Feva E50
e ]
e Taoe Mok B58)
Sy ©58

W

SGHEDULE Il
t

[ 100% | Middle Pass/Matric
100% . \_Mlddle Pass/Matric

100% | Middle Pass/Matric

gtire as per Schedule-ill 2r opt for
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BETTER COPY | |
HOME DEPARTMENT -

NOTIFICATION "
Dated Peshawar the 14-07-2020

No. SO (Police-IDHD/1-3: In exercise of the power ‘conferred by Section 9 of the
Provincially Administered Triba! Areas Levies Force Regulation 2012, the Government
of the Khyber Pakhtunkhwa is pleased to direct that in the Provincially Adrﬁiﬁistercd_
Tribal Areas (PATA) Federal chics'-Forc;e Service (Arhendeci) Rules, 2013, the

following further amendments shall be made, namely:

Amendments

In the said rules:-

2) Fro rule 17, the following shall be substituted, namely:

“17, Retirement.--- Allg Levies Personal shall retire from service on

aftaining then age of supcranhuation i.e sixty (60) years or they may opt

for retirement«aﬂer'complletion of twenty-five (25) years regular service,

and ,
b) Schedule-III shall be deleted.

SECRETARY TO

GOVT: OF KHYBER PAKHTUNKHWA
. HOME DEPARTMENT
! » p -
Copy forwarded to the:-
XXXXXX
o
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I'To be substituted notification of even NO & date. @ .
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’* GOVERNMENT OF KHYBER P AKHTUNKHWA | B
HOME AND TRIBAL AFFAIRS DEPARTMENT .

-------—.-.--------—..

NOTIFICATION .

MRS~ H

peshawar, dated the 22-3-2021
No. Sg!Ffo’lice-ll)HDIMKDILevies!MistZDzO:- in exerclse of the powers
.. -conferred by S_'éclicm-g of the PATA Levies Force Regulation, 2012, the Provincial
Governrent of Khyber Pagh!unkhwa' is pleased 10 direct that‘lin the PATA Federal

Levies FoOrce Sérvice (Amended} Rules, 2013. the fo’.\owirig turther amendments shall

“ 'be made, namely:-

‘ Amendments
in the said rules - -
. 1. inRule 4, sub-rute {3). the following shali be substituted. namely.
Uy Commandant shall be the appointing authority for in?liaﬂ
_recruitment and gromation Up 1o the rank of subedar:’ - -
. Provided that the appoinimg authority fof purbose of
promolion 10 {ne posts of gubedar Major and Superin\endgnls shall be

Secrelary, Home Departmen!.".

2. ForRule 17.the following shal De substituted name:y:

w47, Retirement: All Levy 'personnel shall r_etii'e as pef gchedute-l ang ne

extension in semvice after relirement shall be granted”.

3. _For schedule-Hl, the following shali be substituted, namely:

“Schedule-.lll
(see e 17)

Guanticalion for Promotion {ength of Service /
“na.

-

e J—
On the basis of Seniority: Thirty Seven Years Of
cum-fitness  [Fam. amongs! | Three vears Service as
the gyhecars ' having Sub‘eder-Maior or Sixly

. interrnediate Quatification vears af 3g® whichewe?
- is earlier
2 Subedar (85-13) By promation, 0N he Hasis Thirty Five  Years |

of Seniority Cum Fitness 0 sarvice of Five Yeras
. the following manner. sarvice - as Subedar or
v S . namely. . Sixty years of ° nge
- iy Fuly percent {50%) whichever is earller #
from _amongst the |
. : Naib Subedars .
' ‘having intesmediate s =
quslification: and

(iy Fitty percent (50%}

gecondary school | »

By promolion, O the basis Thty  (hree Years
of Seniority Cur Fhness in Service of Seven Years
;o the foliowing ’ manner, | service as  Naidi.
b - aamely: . 'n gybagar of Sixty Years ;-

3. Naib Subedar 8s-11)
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- . I-\I?‘ N . ~ 7] :
S g . qualification, and
JPP ) : {ii) Filty Percent (50%) from
; ) o . amongs| Hawaldars. -

S. No. Name of:the Post/ Rank Qualiflcation for Promotion " Length of Service f
Age
4 Hawaldar (BS-08) e Thirty One years service
- : or Three years service

as Hawaldar or Fiity
One years of age,
. . - whichever s earlier.
A 1 Naik {85-07} ' o : . : Twenty Nine years
T . . cqrvice or Three years
§ ' ) . service as Naik oy Forly
I L : Eight years of age,

... . ) . whichever I sarlier.
6 Linaik {(BS-06} ' . _ Twenty Seven.yaars .

' service or Thraa years
gervice as L/Naik or
Forty Flve years of age,
whichever is garlier,

7 Sepoy {BS-05) ' . - . Twenly Five years
service or Forty Two
years of age, whichev
il E | is earlier.” .

| SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA,
P OME & TRIBAL AFFAIRS DEPARTMENT.

Copy forwarded to the:-

Principat Secretary lo the Governor, Khyber Paknlunkhwa,
Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
Al Administrative Secretaries 10 Government of Khyber Pakhtunkhwa,
Registrar, Peshawar High Court, Peshawar. ' .
All Commissicners, Khyber Pakhtunkhwa.
All Deputy Commissibners, Khyber Pakntunkhwa.’ N )
Provincial Police Officers, Khyber Pakhtunkhwa. ’ : T
All. Heads of Attached Depaniment in Khyber Pakhtunkhwa. '
PSO to the Chief Secretary, Khyber Pakhtunkhwa. -
_ Accountant General, Khyber Pakhtunkhwa.

. Diregtion Information, Khyber Pakhtunkhwa. o . ]
The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa.

He Is requested to publish the above Notification in the Extra Ordinary Gazette of.
Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same {0 the Home
Depariment ) ‘ y
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‘ The.Chi_e_frvﬁnister SR ' - ; R
KP at Peshawar. .
o
.Subject: ication for review evies rules 202

Ré £l ii-r'lj[li

1. “That the applicants are the levies personals of Melakand Levies.

2. That the Mdlalcaﬁd Levies is established in the year 1895.

. 3 That the Malakand levv personals are performmg their regular duty as
pohce since 19?3 '

‘4, ;I‘ﬁat in the.yeer 1962, Levies mles_wefe promuilgated., in which the
- reti_i'e;nent age of different ranks were deterrined, and the of retirement
of Suhidar Major; Subidar, Naibl Subidar were deterrsined es 30 years of
service or 50 years of age. for Lans Nalk to Hawaldar 25 years of servme-

or 50 yeags of age and for ronr'able 18 years of service and 50 years of

age whichever comes first. B urles annexed)” AN

5. That after the promulgauon of the said rules, the mentioned rules were
first amended m February, 2013 in which the retirement age of different

ranks were determined ar.d rescheduled the retlrement age of Subidar
Ma]or were changed to 38 years of semce. or 3 years as Subidar Major OF _'
60 years of age, the reurement age Subidar were changed to 35 years of'

~ service or 3 years as Subidar or 57 years of age, the retirement age Naik




L o/

Subidar changed to 32 years of service or 3 years as NaJk Subldar or. 54

years of age . The retirement age of Hawaldar were changed to 29 years

of service 3 years as’ Hawaldar and 51 years of age._That the service of
Naik were changed to 26 years of service, 3 years as Hawaldar and 48

years of age ’rhe retirement age of Las Nalk were changed to 23 years of'

o service, 3 years as Hawaldar and 45 years of age. The retlrcment age of ..

SeopY/COnstable ‘were changed to 20 years of serv1ce1 42 years of age

whichever cortes f:lrst mulgs gngchedz I'b

. That- fn. December,'zo.ls the service tenure and retirement age was .

rescheduled for ’Subidaf Major 37 years of -service and 60 years of age.

Subidar 35 year of service or 60 years of age,for Naib Subidar 33 years
~ of service or. 60 years “of age, for Hawaldar 31 years of service or 60

- years of age, for Na1k Hawaldar 29 years of service or 60 years of age, for

Las Naik Hawaldar 27 years of service or 60 years of age and for the

constable/seopy 25 years of servxce or 60 years of age which comes

ﬁrst(ligl.ea_amegce,d_)_ C-

. In august, 2016 the service tenure was once again rescheduled. i.n which

for the post of Subidar Major 37 years of service, 3 years as Subjdar
Ma,]or and 60 years of age. For Subidar 35 years of SEI'Vl(:e or S years as
Subidar or 60 years of age, for Nalb Subidar 33 years of service or7 years

as Naib Sub1dar or 60 years of age whmh comes first. (Rules annexed), D

. That-on '134/07{-2020,'&c_.schedu1e of the re;irement and service tenure

- was amended as deleted, the retirement age was fixed as 60 years, or 25

. . w »
years of service tenure whichever comes first.(copy attached) =t
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9, That on 22/03/2021 the levy rules were lastly amended, in which fo; the

post- of Subldar Major 37 years of service or 3 years as Subjdar Major or

60 yea.rs of age, for Subidar 35 year of service, 5 years as Subidar or 60 & - - -

" ._Iof age, for Naib Subn:lar 33 years' of service or 7 years as Naib Subidar or
60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar

or 51 years of age, for Naik Hawaldar 29 years of s.emce or 3 years as

Naik Hawaldar or 48 years of age for Las Naik Hawaldar 27 years of '

sewlee or 3 years as Las Hawaldar or 45 years of age, for constable/Seopy

25 years of service or 42 years of age.( Rules attached). F

10.That in the above mentioned rules of 2021, the ranks of Hawaldar and

. Seopy_.are-ehanged two steps down from scale 710 5.

11.That against the different amendments some levy personals ﬁled writ
| petitlons before the Hon anle Peshawar ‘high court, which were decided.
(ggnasmsnssa q

12 'I'hat in the year 2021 some of levy personals filed an application to your

Honor on that app]icauon rhe surmnmery of ten pages were prepared

which was approved bv the hon able Ch.lef Minister of KP . _copy

_tsasgele

13 That the ﬁnal amendments of year 2021 are against the fundamental
nghts of the apphcants, because these amendments are _based on
'discrimiﬁauon in which the gervice tenure and age of retirement of
' Hawaldar to constable were reduced while the service tenure and age of

‘retlreme.nt_of o_ther ranks were enhanced.




' 16 That levy pe.rsonals are also serving r.he countw as other

~—

S )

14 Those from the mplementauon of ammdments of 2021 237 levy

: personalg of lower ranks are gomg to be reﬁred

15 ‘I’hat for. the fank of constable the age of recruitment is minimum 18

‘ years and the age of reﬂrement is 42 years, 50 it Is not possible that

someone will serve fpr 25 Years.
forces and be

dealt like or.her forces/po]ice, and their service structure be schedule

' once fo_r all.

17 That the amendments of 20721 .are against the natural justce and

fundamental right of the apphcants are mvolved

Dgted.29-3L2021

cERURED 1Y
BE TRiE OO b

UL . D .
H ) . ' .f
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OFFICE OF THE DC MALAKAND/
COMMANDANT MALAKAND LEVIES

NO. JLE " |
DATED MALAKAND THE 3§?£3 12021
' one; ey
OFFICE ORDER - Phone: 0932-452080 Fax: 03

§2105
l -
2

I

in  pursuance of . Nofificatlon

Khyber Pakhtunkhwa Home & Tnbal Affairs Depariment, Peshawasr, the following Lance

Na.k of Malakand Levies, who have already cumpleled tha requisite serviceftenurefage -

as noted against each stands refired lrorn service with effact. from 22-03-2021 (AN} with
" full Ipensrpnery benefils as per relevant pension rulas:-

‘Regimental No
: & Deslgnatlon

: 'pt 4402 t/MNak

Name Retiremant Reason

Sardar All

\ | Years.of age and 03-Years Service as
1 - .

. | Lance Nalk
2. | 4403 LiNaik Muhammad Khan Completion - of the requisite 03~Years .

Service as LiNaik
“3. 4405 UNaik

Kiaaz Uliah

. Years of age.and 03-~Years: Service as
Vo ) . | Lance Naik
% V2408 UNak | Ghulam Haldar | Gompletion of the both requisite 45-
\ b Years of age and 03-Years Setvice as
; Lance Nak .
-{ Campletion of the bath requisita 45-
Years of age and 03-Years Service ‘as
‘Lance Naik
3205 UNGK Gompietion of the both requisﬂ.a 35|
Years of age and 03-Years Service as
Larice Naik .

i
. | .
[ -( 410 UNak | Mondperiz | Completion of the requls:te 03-Yaars
o=

4407 LNak Rahman Zamin

Jamil Ahmad

- Service as:LUNaik \
ST NG | Shamsullslem | Complelon of the requislle ua-veaj

Serviceas LNak.

Completion of the. requtstle 03-Years
;| service as LiNaik

Completion of the both raqulsite 45
Years of ‘agerand. BS-Yaars Service as
_ 'Lance Naik

T
?. 4412 UNaik Umar Saleh

Sarwar Shah

'\o. "FA13 LINEK

No.SO{Police-l)HD/MKDL eviesMisc/2020.
amendad Senvice Rules 2021 Schedule Il daled 22-03-2021, Issued by Government.of

: " | Completion of the both requisite 45| .

Campletion of lhe balh requtsila 45-

Tt s Ao



L ' PageSof5

[_751 \ 4498 UNaik \ Asal Khan Ca;;;nplehon of the requxsrte 45-Years oi -
F 62, \ 4488 UNalk ‘L.imer (‘.-‘:ul (:;;npieﬁon of the requisite 45-Years of
\7 63. \4499 UNa‘k . \ M‘-"hd_ Sadlq \ Completion of the requlslle 45—Years of |.
. r 84. \ 4503 UNalk Fazal Aleem F:Etl::npletion of ihe reqtﬂsne 45-Yaats of
Y 65 \ 4508 /Natk _ Nawab kt_\_an \Zg:mpiaﬁon of lhe requisnle AS-Years ﬂ
f BBJ\ 510 UNalk - Mohd Zahir \?::nplaﬂun of: lha reqnis:ta 45-Yaars ﬂ |
V Bﬂ'. \4513 Uﬁaik ' Dera Wadan \?.‘.E::npléuon of: tha reqmsue d5~Years of H
r &8¢ \4514 LMNaik I \ Fazal Wahab \Comple-hun of the requnsﬂa 45—Years oj
, age '
- ' ple MALAKANDICOMMANDANT
. NO, QBBB.- B?"-G | MM.A‘I‘I(AND LEVlES MALAKAND -
opy with forwarded t0 the:- ' -
at Saidu Sharif, Swat for 'mformatlon please.

1 cgmmlssloner. Malakand Division

2 Sectlon Officer {Police-)), Home &

. Peshawar for information with refe
3 District Account | Officer. Malakand.

ubedar Major Maiakand Levles.
.\ ‘Official Concerned.
i

Forinformation & nacessary acﬂun

I

)

1

P
i

i
'

rence to. Nouﬁcallon referred -ahove,

TA's Depatmentt Khyber Pakhiunkiwa . |
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PESHAWAR HIGH COURT, PESHAWAR.
(FUDICIAL DEPARTMENT)

© W.P.No367-M/2021 with LR, .
- CM Nos, 10532021 & 1183/2022. . L o
T lupGMENT 3
s Daleofhearing — 29112022
A - Barrister Dr.Adnan for peﬂttonars.

e By ek TRz e megptmaé metr

. hdtlﬂdaﬂon - No.

"M Saqlb Raza A.A.G for the respondants

ﬂﬂ‘ﬂ““ .

M ATTIQUE §ﬂA}j, J; Thmugh th!s

s Biﬂgle Judgmant, we- shaif alho decide the

: i ! | E | mnnBCted\mﬂ‘Retilipr_;; bearing Il.‘los.33?-l_
1 mMR021, qos-mz021, -s03M2021, 514
FE M2021, S16-M2021, 4502021, 60t
| | { o MOZ‘! 681~ M/2021, 632 Mr2021, 9151 '
L mizont, gse. wzoz-.: 980- M2021, 1121-
; \ ' wzoz:' 1222-Mr2021, 1252-M72021, 2216}

- P12021,.29 13—Pf2021, .‘5092&/2021 5423
- P/2021' and 5424-P/2021 as ad]udlcallnn

' of a oommon quesﬂon of law and fact Ia'__

-Invo!ved in aﬂ the patiticms wherein the
f p_eﬂumem Ihave _chal!enged fhe‘,'.rfres of
‘ O - {Palice-ti) HOY
MKDfLavfes!MIstOZU dated 2203 2021

whereby on the basfs of smpugned oﬁ' oe
" order bearing No 1z?JI)VICSL dated

I'_ s
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32
! 20042021 they hm beéen ratired lrom

-334-—sz021 335.m021 336-Mr2021,

and absorh them: in polica and grant them

servlce with furthef pmyer that they ba
ralnsiated Into nerv_icelfrom the data.of thelr

N mﬂrahénl ie. 20.04.2021 with all back

‘benefits, In -altemative, they have prayed -

-th_at"the' 'resbon'dente;.belf directed to treat -

_mém at par with ér:ty'vhﬂe Federal Levies of

Federally Administrated fﬁi:ai Arsa (FATA)

full pensionary beneﬂts

20 Liewise - In WP.N03333-MO21

. 345-M/2021 wos-moz 1035-5&@021

' 1187—&0?021 1205-&1'!?021 1207-M¢’2021

34-M/2022 212- MQO2 &nd 993-P/202" the

- peﬁﬁoners hava made- the following prayer.

“On acceptar:ce of this it

| petition, the lmpmred No#ﬂcatfon

50 (Pollee) - m|:/ MKD/Levies/

. Misc/2020 I againist faw and the-

-fundamentsl ﬂghﬂ'r guarnnmd by:
the’ CQns_ﬂruﬁon| ‘ !._ﬂsmfc%

.+ Republic of Pmﬂmn, 1973, may.
' be deciared ﬂmgu! vuld ab inltio.

and of no legal effocts on tfm
. _'rigms of the peﬂﬂom

\r'_‘“/
(

ATTES&D | f‘

Ao T EXA NER

A Peshawar éh Court

Scanved with CamScanner
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" Simllarty, In COC Nos.38-M2021 In
WPNass?wzaz; .and COC  No.436-
Pr2022- In W.P.No,1335-P/2022 petitioners

| sekk Inittation of amep;rpt of cour
pf&r’:ee&lng_s against “fha _n::gpopdents for
. vi;:lilaﬁpg the ordar .of t.hls_ court dated
2_1;64. 2021 passedn W. P.‘L\?o.%?@ﬂ%.
.; 3.0 Brief facts of the 'p'ase:(s)"z'amj that the
| i’éﬂﬁf’ﬂe'fﬂ were appo!rlted -in lﬁ'g I‘tSWat

'Lg.v!'és Force” as Sepayt% ote. and presently

- terms and cbn:dmdns- of the"'i_r services are

" _regulated’ by .*Provincislly - Administrated

- Tribal Areas Leviea Farce Regulation 2012" .

" ‘Whereiinder besides PATA Levies Force
. Rules, 2012, PATA Levies. Forve Service

- (Amended) Rules 2013 were slso framed.

. Rulé 17 of the- Amended Rules 2013, doals

‘with the retirement of personnel of the

forca, which was amonded vide, notification
_déted 1 2.12.201 IS'In' the r'nannéf that “All .
,'. the personnel shall retire as per

«. Schedule-lll and no extension In service

beyond fgﬂmment shall be granted™. On

14,07,2020, ~vide Notffication No.SO

T EXA
Peshawar

.. ATIE

- /'-‘

i E Court:

Scanned with CamScanner
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‘. Thereafter -ance. :1gnin through cenaln'

(Poilco-ll}HDu-a ruls 17 was furthar _

amernded hy dalaﬂng ucheduierlv Hs ‘AH

unfrdrmad fom'shp" retire from service

" on attaining the age of superannuation
R -f"’-'is"ﬂlf_ {60) 'ylsarls_‘o‘r.thoy may opt for

N riéﬂrqment nﬁ‘ar twmiaﬁon of twenty-

five  (25) - yémrs- rogufar service™.

modiﬂcations mle 17 w:ls amended by
’ glving ﬁfe to the. daleled schedule-lll of the
rules 2013 as under' '

) A "Rotlmment, All .'evy personnel

- shm‘r mﬂm as per Schedule-lil
and no axtanxl’on in sem’pe'
'afl‘er mﬂmment sha!l

granted.

e Being aggriavad from the . "bid

amendment tha petiﬁoners hava filed the

.I }nstant peﬂth:ms
-'5. ’ Pursdant to the dinaci}ons of this

coud mspondants have filed their pamwise

. cornments whereln issuance of the duslred

writs has been spposec:;j '

'B.' . Learned coun:se! reprosontlng the

- petiﬂonern vehementty, argueq. that the

C/ :?‘"‘C‘-

ATTE D
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. their’

hold  fleld,

. f‘onversely.

: E:‘ontinuatibn of laws

© Jmpugned Notlfication Is arbitrary, perverss,

Hiegal, issued without lawful authority and

mala ﬂde Intentlon ]ust to ‘deprive the

. petltloners of thelr. veaied ﬁghls accrued in

hance violallve of lhelr

favour
fundamental rights guaranleed under the

Consmuuon and thus not sustalnabla in the

ﬁye O‘f faw. That- though the. impugne«d

Nunﬁcation was Issued under the regulatitnn
2012 However, after, the" 25"' Constimﬁoral .
amendment ihe said ragulalion doas not
thrafom.: the Impugncd
'nglnific:atioﬁ Is flable to be setaside. . |
--'_:'m;tsy._ ArG

represanting the respnndants opposed the

' argumcnts 80 advancad b'y Iuamed counsel
' represont!ng the pemionars at the bar whlle

| argulng that after the 25"' dmendment the

F’rovincial .Assemb!y passed the -

Ac& No 111 of 2019

:.'through which the laws appliwble to

'erﬁtv\mna PATA ware-al'lawed. to continue

lnciudlng mendaf Admr'nfstemd Tn’ba!‘

‘ Amas Lewes Foroe Regu!atfon 2012" and;

ATTE

EXANMIN

Peshawar H

Court
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axd
;
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therefors, the Impugned Notification was

lesued per law vhich -dqes not require any

Interference by this court In [ts writ

" jurisdiction under Aricle 198 of the
' Cbnsﬂttiflon -Funher.'pemloners arg Civil
) 'Servanls and: rnatter in queshcn rmrorves
around the terms and condi{ions of thetr
..-servlca whlch fe lhe exclusive domaln of

o thé Sarvice TrihunaI Bs 3uch lha

jurlsdlction of this coisrt [s bsrred given the

-.uxp![c':tt -pravislon of “Articts ‘212 of the

Constitut?on

| 8.'_'_ Heard. Record parused _
N 9. Before dIscusslng merits of tha case
we derem il appmpdaie to discuss the
. backgrognd of _the m:atter_ in‘hand 1o
. ﬁmpérfﬁr.pﬁmprehe'nd ﬂ;h.el'- lssite involved
- _thelr.'ein Il‘ld wbnh'menﬁbning tI'i't-al earller
- : the servfces of the Lew‘as Force were dealt
_ -vnth Under tha anﬂer hmgu!ar Corps
| ‘:(FfC) m!as 1'962 whlch was aubsﬂtutad by
_'the ‘mencfaf Admfnfﬂered Tn‘baf Aroas
' Levies Force Regulation, 2012° (regulation)

-and under the.sald reguiation "PATA Lovies

x4
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- Force (service) ﬁmas. '2012' were framgd

for. Prow’ricfaf.!.evfeé For't':a. While separate

. |

servlce ru!es wore alsn framed !hereunder
. for PATA Feaemf Lam"‘ Forr:s performing
“dutles In “PATA” known as *PATA Federal

. Léviés" Force So}{dc'é (An"rended) Rules

2013 Rute 17 of the Ibi:l rules deais with

' lha retirement of thB Levfes perscnnal

which was. amendecﬂ fnarn time to tlme
peﬁﬂonem _ hﬁve beccme

aggrieved from. the Impugned Notiﬁcation

-v!de'whfch the pet!tlonars ratarement age

was a!tered whil::h is chaﬂenged by them

thruugh lnstant petitions.

10, The ‘main. -contention of the

- petitiohers is that aftbr:2'5f“ amendment the

'reg'u!i;tlon hgé'lost-i!; efﬁczcy and sanctity
and has become redundant, therefore, the

impugned amandm;nt under the said

o regulatlon is Illegai ba'ng \mld ab initlo. It is
. worth menhcning that aftar the 25™
| almgndment In 2018, both FATA ‘& PATA

. were. merged in tha'pfti:vlﬁcel of Khyber

Pakhtunkhwa and Federal ':Lev!ss_'- Force

ATTE
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L | working In FATA was .merged Into the '
‘ 'f : . : f;
| E} . regular polics of the province. Abbelt, In E
Malakand Division, Levies Force ia stil _ : :
S " regulated by “PATA Federal Levies Force _
N ' SeMm'(Amehded) Rulos 2013 In view of >
L e Khyber Pakhtunmm Act No 111 of :
I : - -2019 through wh!"‘! the va prevaiaﬂt in . :.
B I 3 amtwhi!e PA:A al the time of 25“‘ . }
1 | amandment were allowed to eontinue '
S including regulation 2012 which stil holds |
'f_ J' : : .the ﬁeld and as-such the same is a valld ,
: Instrument. - Thui-efdra; : 'lmpugnad { '.
v 1. ” : L
f i ' Noﬁﬂcal!cn ‘was issued by the mspondenm 'E '
o wlth lawful authonty _ i
| _11.'- Movlng toward the stams of the .‘
s péﬂﬂonem itIs worth menﬂpnlng that vartler
: , | this court - while deckiing W.P No 528- |
Lo " M/2016 (fkramulleh’s case) determined the -

-. st‘atﬁs ‘v.af personnel of the Prﬁvfnc!af Levfas
| ‘Fort:'e as ﬁmt of ‘ m-:t‘vi[ servémtal in the
'-foﬂowing len‘ns- | )
. 9 The Proﬁnaaf Leviag Force
(“Forco") yms gmnrad sfarurm'y

.. - cover " l'hmugh Khyber
Pakhtunkhwa Regulafion No.1' of

‘x S Peshawar High Court e ’
; > : | Scanned with CamScanner !
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2014 ("Regulation”). Paragraph
No.3 of the Regulation envisages
for consthution and establishment
-ofthe Force and ite functions. For
ease reference paregrapl Nos. .3
- and’ 4 of the ‘Regulation are
mproduced a'r under- .
3. Power (o conatifute and
ma_fnta!n by the Force and Its
functions.— (1) Govenment may
constitute and mélnrah & Forco for
performing tha fo!.faMng fmcffons
namely. ' X
.(8) ensuring security of roads.in PATA;
{b) ens urfngm mmfy and mannfng of
plquat;” '

I' ',1 {c) QUGFD?DQ aovammerir '!r}sﬂtuﬂon's

- and Instaﬂaﬁone

(9 ensuﬂng sac:m‘ry of ]affs 8nd

arrusfed crifminels;
(a) genem!!y mehfuhfng faw end order

pmvfding moblle 9soon‘ to'ViPs;

' (d anri-ﬁmuggﬂng ecﬁvfﬂas especially

Hmbar muggf NG, .
(g) destfvcﬁon of et cmps

- (h) serving of summons of pmcoduras
-l raid and ambush. al’nd
© - f) " such. other fiinctions as Gcmmmenf

may, by not:‘ﬂcaﬁm in the official

Gazetre mqulm the Forr:o fo
' '-P’erfonn.

- . Indischarge of n‘:’e!} r;m'c&ons,

. officers end staif of the Force shat

ATTE
EXANMI
Peshawar Hl

= Coee
ourt - C/!’f«“(/
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be guided. in accordance with this
Reguilation and the ules.
(3)  The hend of the Force shall

- “be Commandant in his rospeciive

jurfsd.‘cﬁon L o

:{4) Secre;arv to 'Govemmént
'_Home and. Trfbu! A!Fa!rs Dapummnt
shall be the mmpetmr euthon!y of

' the Force,

(5J The Force- sheﬂ' consist of
- such ranks end numbbr of oﬂ'icers

: _'and membam and shaH be

constituted In such m&nner as may
 be pmsm'bad by m!es
(6 The cﬁ'mrs and members of

. the Force shall raceﬁ/a -‘J‘UC‘h pey,
" pension,  aflowsnces qnd other

‘remunarations mq.ghaﬂ' enfoy such
loave and other privileges as may be
prescrided by rules. '

) '{7) - The officers and membars of

the. Force shar! wear such unffonn as

‘may be proscribed by ru!es or
!nﬂmcﬂons ‘ -

(8 The administration - of the

- Force shall vest i the Commandant

- dn - his !udsdfcﬂbn wha shaf!

.-adm!nfsrpr it-in acmrdance with the

B pmvfs!ons of rhfe Ragu!aﬁon rules -
".and instructions. ;

9)-- The Commnndant - shall

exemfse his powers und perform hfs
funr'ffons . under . - the ganera!
supenvision and dfmcﬂons of .
Gowmment '
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4, Pomrs und dul‘}es uf I
officers and members of the
. Force.--~An officer o member of the

Force shall-
take effective measures for ensuring ..

' security of assigned jurisdiction and

for safeguarding against acls
)
" jurisdiction;

&
' proventing “sabofege, placemont of

of

' unlawtul Interference;
prevont unawthorzed . pemons and
vahicles from- al‘cess to the' remfron'e!

f

take  effective maasums for

" car boinbs, !arrfar bombs, dangsrous:

(e}

R endangering  or .

article end . "em'agn of amms and

: ammun!f!on mto the {asﬁfcfed aros;
. @

use- such arms end amfnunft}on end
aquipment as may be zrgxfhorfzad by
the Commandant or .an' officer.
. authorfzed by him; -
search and. afrast mthout wamanf
any person who he - suspscts of -
atfompting o'

- endanger or having| endangomd the

safery of an Instef!affm and may uss
such force_as muy be’ necessary In

3 the discharge of his sforesald duties;
_ond '

0

parform such other kegaf functions &8s

‘the competent authodty may require

. him fo perform”.

. 20. - The close perusal of the

Regulation would cleady show

that the Force I "receiving its

salary = fmm .t_he . Provingial

ATTE
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Exchequar and psdori*n‘s the

pollcing service In- the erstwhile -
PATA.

.o . {

21. Having sald this, vre would,

' nr.-w refer to the cruczal fssue as to

.whéther the smployees of the
:Forca can be !armeld a|s a cvit .-
' 'servants and as; such they cannotl
.maintain a ccnsﬂluﬂlonal pctinon

‘ before this Court for enforcemen!

. 1 service.

of the terms & condltioris of lhelr

22, The . connouaﬁon el
servant' is defined and explamed

','_ln respect to the Pravlnca af

L 'Myber Pakhtunkhwa, In the Civil
a -,‘Servantsp.cum ('Act, 16737, _
~ Fer: ease refermce we wou!d :

refer to Secﬂcn {h) ofAct. 1973

' which reads as under- ‘
2" Dofinifons.—{1)- In . this acl, -
-unf_ess the context otherf_rfss

_;ﬁqu}}ns the following expressions
" shall have the mesnfn'gs hsiaby

)
)

raspedfvﬂ]y assfgmd to them, that is
to S8y~

el servant” means a person who f3' :
a. member of & civil- service: of the
-_'me'nca. or who hokds a chvil post in
connection . with tﬁ_s qﬁ'a!fs ~of 'fhe

Province, but does not Indiude—

EXAami

.. Peshawar High Court - -
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(I-J. ‘s parson who Is on cleptitation to the
» Province from-ira Fadamﬁan or any
+ othel Prov‘nce orofherauﬂronfy‘

(ﬂJ

a pemon wfro ’a employed on

bonfmct or on work charged bass,

or who is paid from. conmgendo& or

“'worfwnun as

a- person who Is a "Workar’ or

1 034) or . ‘Workman's

 Bompansation Ad, 1923 rAcr virt of

.+ who : holds -3 . civi
" “connection with the affalrs of the
servsnt. N! 3

" 1923)" ,
.23, T‘he perusal of Iha deﬁniﬂon
" would show that a merhbef of 2

cvil service of thie -Provinoe of

valnce is cMI

) Paklstan Ser\nces are expiainad
" In Article 260 of the Constitu’don.- "

© . which reads as undsr- .

. by or under Act of Wafﬂ;—o-Shoom .

*260.
(1) icesreerimsssenires .

-------------------------------------------

---------------------

seMco of Pakistan” mans any

. service, posf or office in connection

with rhe affairs of the Federation or
of & vafnce 8nd Incfudes an Al-

-Pakrstan Sarviaa service ‘In the

Am!ed Forces and any other service
decierad to be a service of Pakistan

daﬂned In  the -
Facforfes Adt, 1934 (Acf )O(V of .

post in

N e st Tar ANIe A% vyvivsr s e ol

CATTE D
E20A
- Peshawar

1o0h Cane
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‘.. (Partiament) or -of ‘a Provinchal
Assembly, Ibut does nat !ncfude |
service as Speakaﬁ 'DOPIUfV -
" Spesker.  Chalmeii, ~ Deputy |

Cheirman, Prime Minister, Federal
Ministor, Minister of- Stats, Chisf
Minister, ~ Provincial . - Minister,

'[Arfomey—Geﬂem ' fAdVocata-
_"Genemru Parﬁmmr":r ‘Sachotary] or
[Chu!nnan or "rsmber of a Law -
n COmm:ssion Cnafmmn or member
" of -the Council of Islemio fdealogy,

. Special " Assistant o - the Prime
" Minister, Advfser o !he Pdme

. Minister, Special Assfsfant foa Ch!e.f

. Minister, Adviser (o & Chief Minister]
T er msmber .of 8. House or &
- Provindlaf Assembly;

. Whereas - Article 246 Lof the

Consutution enviﬂages that:-.
*240. Subject fo the Oonsﬂumon ‘the

' nppofntmenrs to and the condﬂbn: '

“of service of paraons in thﬂ sen/fce

. of Pakdstan s}_aaﬂ be dprem_lfned -

- (8)

" {b)  In the caso of the services of

amemandpost:shcmnecﬂon
Mhmeaﬁahofaﬂmﬂ'nes, by or

" urider  Act of  the Provinciat

Assemb!y ) ‘
F_xpmnaﬂon- 27N !hfs Article, Al

. Pa_mfsn ,.§cr_ " ._mleans_a_ sorvice
" . common fo the Fedsration’'and the

vafncas, which mu i existence

‘ Immediarury berom lhe mnmondng .

Scanned with CamScﬁ'nnerl
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" day or whrch may be craated by Act
- of [Maflifs-e~Shoora (Pﬂfﬁamenvf.

5 “ 24." The Phrase “performing in
' ‘connection with' the affairs of Lol

£ Federatlon or for present matter

I . Province® " was elaborately
N © . explgined In the case of : S

5 §ara'huddm' and. 2. others vs, _ , P
" i . Fronfler$ Mills lery | ' K _ -
’ Lon

T L_u_mmuﬂ;w_m:z ;

- " (PLD 1975 Suprenje Court 244)..

I _In the sald Judgmgant, the Apex '

" Court has held: . ' i

) " “Now, what Iz’ 'n;ranr by the phmse _

r I pefrbnmng Mnchans in" connection ’ : L
i - with the affairs.&f !heFeqarebon ord - ) :
CP L provioat it s tlaar thet. the- I

Pe - referenoeds to' govemehental or Stafe .'

A A mnct.*ons involving, in one from or :
: l U another an ahmenf of axsrc!se of

1 . pub!k: power Thﬂ ﬁmctfnns may ho ;‘;

1. e treditional police | functions of the :
' :I ; - . State, Involving the maintenance of

. law enid order and ofher rogulatory ' T

; sctivities; . or ﬂ‘my may comprise . : C
f. " functions . pertaining 'to _economic’- ' o X

S " development,  social  welfars, ' '- SR
g co education, .public utilly service and b

! ~ other State’- entorprises  of * an . . |

I,fr?duahfa! or és::mméfdaf,‘ ‘n&rum., Co , }.
: Ortinartly, these' functions would be . , S

: performed by persons of agencies , Py

~ directly  appointed, controfled  and ' : : Coo i

financed by the State, ‘J"Te., by the . ' I‘

! ) . . ol . | - : !

. ATTESIED . . . |

o o ST EXA ER '

o " " Peshawar(High Court L
o 3
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Federni ‘Government or a Provinn.fa.-‘

". Govemment”. :
25, Admlttedly, as avident from
- the bare reading qf pamgraph-s &

. T | ) .
4 of the Regul._at}c|n. the presen?.

: p'etitlone;s ‘are performing policing

-
service In th_e. or_stw!hﬂa tribal area,

however, - thelr terms: and

. . condtions  are ‘bélng regulating
- through Regulation N.1 of 2014
i .. and after the omiuslon of Article
. 247 from the CCrnstituﬁon mrough
. a provincial statute l.e. tha Khyber
" - Continuation . of Laws in the
- Erstwhile Provincially Administered .

Tnbal Areas Act, 2018. (Khyber'

Pakhtunkhwa Act No: 1l of 2018),
- the operation of Regulalion No.1of
2014 was, continued Thus, thé -
- essentls! ‘critets for being & civil
. servant. is’ that :‘fhs persoﬁ holdiny -
' the post must perform his funcliom_:

]n connectlon wrth the affalrs af-
Fedsratroan’rovince and the terms

. and condiuons of\ his servica

should be determiried by or under:
the Act of -'Parl!amenUPfuviricial:--

- Assembly, The Apex Oout In the:
‘case of Federation of Pakistan

: vah cret -in - of
interlor __(interfor _ Divislo i
Islamabad 1 N ' |
ATTESTED
EXAMINER
- Peshawar High Court
- Scanned with CamScanner
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(1598 SCMR. 1081), while desting

wilh the case of an. employes of
‘Paklstan Rengqr_ig has observed.

" 77, Perusal of ihese nies cleerly

shows thet they aro"all embracing,
and fherﬁfora under the smendment

, “of section 1 of the Pakistan Rangers .
" Ordinancs, these rues would praval

over the Rules of 1873 The PeKistan N
" . Rangers Ordinance’ was prvmuigsred '

to ,oonm?ure g force cafled ‘the

‘Pakistan Rongers for the protection of,
‘. ‘end ma!n!pnarm of oider . Jn the
border areas. Since: M!h }‘agsrd tothe
. status of the members of the force the'

'Pak.'smn‘Rangerx Ordinance is sient,

. thersfors, # can be 'm'fa!_)i' saitf that

the ~employeas of the. Pakistan

Rangers will be. dosmed fo-be civii

servants. 85 they are .- performing
‘duties in connection with affairs of the

- Federation.” and herce’ under  the
Sarvice . Titbunals Act, 1973, an

“appeal by & membar or the Pakistar
Rangem rogarmrg ‘a mafter, relating
to torms and tmdr&-ms of his sarvice

' Is competent befora - the - Federal -

_ Service Tribunal...".. '

. 28:  Similafly, In 1ha case. of

_.qumadnnt .
‘mmm*ﬂmaam_m

anﬁer

ATTE T
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others. (2018 SCMR 903), ‘the
" Hor'ble Apex Court has elaborately
_examined service structure of the
iemp!oyees of Frontier
" Constabulary, which |s established
- under Frontier Constabulary Act
. (AC1 Xlll) of * 1915 Relevant
parag raph?é";,'ér +the  sald judgment

thi

" are repradiiced A nder-.
R A Thme ‘broad tests  for:

: esmbﬁshing :ne sfarus and charucfer

o a civil servanl.emerge from the -

- Constitutione! man&are of the afurs-

T go.‘ng Arﬂdas Ffrstfy under Arﬂc:.'e
[ 240(8) “of ' the ' Constitution,

appofnrménts to ‘and the tarms _and

-conditions of sanffepl of thie persons in
the ‘service 'o.' P'z’r!dsfah are be
Jafennfnod by or, under Act of

Parﬂamenr. Seomdiy, by ‘vitue of
Articte 260 of the Constrmtfon,

- 'sarvice of Pakistin' means any
. service, posf or o!ﬁq:a fln .connection
" with the, an'alrs of the Federation.

T?r!rdbf, under Arﬂc#e 212{1 ) (a) of Iha

o Consb’ruﬂon the exclusive jurfsdfcﬁon
o aQiudimre dfspums rsfaﬂng fo the
- tarms and condfﬂqns,l of peraons, who
are in the service of Pakistan vests in
-an -Admfnfé.rérivs Tih'buna! name#yl,-
the Fodemi Service Tnibunaf 'mes-e
fosts  am mentloned - In - the

- Muhammeg Mubeen-us-Seiam_ case

- ATTE
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&
Ibid (at pp. 686-589 of the faw report). l Lo
The Oefinition . of the torm ‘ol i £ ?
servant' in the " Act. adopts the i L
| I Constitutional criteria ghven In Articls f ‘ .
260 notod_above fo rokerste that © - "_ | L
~ person who, Infer alla, holds & chl 'i
- post'fnmvnediantﬁb‘!moeﬂafrxa! |
. f . the federation” hdud?ng- any such’ :
. - post connacted wilh defence, fo ba-a i ‘
) ‘ .I , - civil servant. The !m:'ger Bench has n _ C | ,
P .. this respect taken the fogfeal step . P
. - o incorporate’ the ratlmfmmeﬂfs under’ : P
L Artide 240 (e) dnd 260 of the -
P - Constm:ﬂon as the jdeﬂnmonaf criteria
of the term il senranr' {a P 662 of
. 3 Irhefawrvpbff} ' . - : -
TR 4  Maving noticed the qualiog ' o ;
i o -uﬂedac-’em'ﬂremntundwme ;
o law, 7is appmmisia now lo examire : E : | }
| the facm'a! mam‘a “of the present ' .
. _ controversy. The FC was established it E
! bytheNWFPOanmw!arrAct (Act- ‘ &
|- xiy of 1815 ('Consfabufary Act). .
| Section 3 of the ‘Conpstabutery Act . :
y " ompowers thé Fodoral Govemment fo . S
' -mekﬂdnmaﬁ"asam‘mrm j .
. . befter protection and admmfs!mﬂon of '
s ' the . exramaf nmtiers of Pakistan ' . ‘!‘ .;
IRE " it the It of or écolning North- o -
' . " Wost Frontier or any pert thersof”. . .' o
' " Soction 34 of thé Canstabilary Act . : ¥
auttiorisas the Federal Govemmen(_fo R 3
amploy the FC outside the fimils of or o J '
adjolning the "North-West Frontier , ' :
Province In other perts of Pakistan for | f’ sl
’ il
o e ATT T
| ' . . PeshawdrHigh Court -
; B . si
L m— ;
? 6
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erJ

\ pctmh!sfmﬂm ofhompw:: Section
|

.5{?) of the Act Bid veuts the Fodorsl

‘Govarnment with power {5 sppokt '

motxmmmwmm
incluting  the - Distric? Constatriery:
"’OH?cum orAn?stm! cqmabu!uy

W@mormrvmafnmbornm-
 districts. Section- 6 debgﬁasm the -

'Commandanf und District
.Consfsbu!ary Offionr ‘the power o

-uppoin! subordinats officers n the

manmrr proscrived by Rum mpde

under . the At Thu Fedem!.
'Gommmanr omrrfsod As  powsr
conferrod . by Socﬁon 23 of e
' Constabulary At fo frame the NWFP
“Rufes, 1958
' (‘Consmbu!ary Rutas”), “in " oider to

Cons‘tabufary

. prowde the terms and conclions of
- service ofrheomcersmdmnm

e

NI T ruﬂbsobmdmnfml‘
'-marmro!fomrsundmol'-‘
" sorvics of the mespandent-sipioyees
of the FC, am in the' fist. place
repulated by the Constebulsry Act.

.and elaborsted pursumf thorato by

‘the FC Rulex. The, mﬁm mado

by the Coﬁm' 1y - Ridas 'm in

,I'ﬁ;rmmnooafuedm oxorcise ‘of the

pamrconfn.ndbymacnrm\'y
- At.  Therafors, the twmy and
.cmdfbons of swmfm o{ ,-:ﬁg

omp.‘oyooao!moFCamwmbed

ATTERTEN

,urm'wﬂm ¥t
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*In the Act and the Rm‘ss Tha tasf lafld

-down - 'In’ Am’cfe 240(3} of the - -

Consmuﬂon mqufras that  the

: appofnfmenf to anif the terms and °

-condltions of service of posts in

: connef:non mm- tha aﬁ'afrs of the

Fedemﬁon *and ar a se!vfee of
‘Pakistan shall be 'fal‘mnfr}‘ed ‘by or

-under en Ac! of" Parflament. The
 exprussion by or under":in Article
© "240(2) .of the Constitution authorizes -
.. the terms and conditions of service of

a civil sarvant to be provided both by
statute- or by sraturmy ru!as The

pmvfsion made in’ l‘ha Cansmbufary '
. Act and the Constebulary Rules,
. therofors, satisty the Article .240(a)
. test. The judgment: inthe_ﬁ_r[ubgmmgq "
. Mgb.gqﬂ':us:'iﬁlﬂm_'_ .case  Ibid
" endorses this point of view:-
' ‘86.... The terms and conm'rfons ‘of

sam’ce of ﬂrose emplayses hmvsn

E are. mqufmd to: be .spec!ﬁed under .
N Artlcle. 240 of ‘the Congpfu&on t;y or
. under Act of the Parflament. Thus, the

conclusion would be that ‘only -those
‘persons, who are In the service of

Pakisten, as a?saussad hemfnabova o
“and If thefr renns and ccntmions ara

governed efther: by u 3fa|'uta or

sfsrurofy rules, !n terms of A!ﬁ'cfe 240

of rhs Constm:tk)n can 881|?k remedy

befom the Service Tnbma!s'.

. 2?= Simllarly, thi-z L;ourt In the-
.case of Gu[ Mgg g,!, H!ﬁ

A

~as.

Scanned with CamScanner

i

‘

1
ot
A
i1
[
b
ol
i

T T I R D T T T LT T

R R e S e R A




~ P

22

ler

. Istamabag and others: (f'wfs PLc.

{(C.S) 845}, on the. basfs of law lald

“down by the Apex Court in
" Commandant, . _ _Frontfer
.;Qqnstablgggrv . Khypor -

{2018 SCMR 903}, whilc -deafing .

- with the case of Fedaml Levies
Force, whlcb vr'-s astablished
ihn:iugh Federa' Lavies -Force
Regu!atlon, 2012 havlng the samie

stmcture of sen'icw" for Its
. emp!oyaes!fm as provided i_n .

Regulatlon No. 1 of 2014 has . held
- that employees nf Ihe -Federal

: Levlﬂs Fores .. whose terms and
cqqd]ﬂonsvof servlct'.- are _govemed

"under Federal Levies: Force

L ) Reg}:{a'tlon.lsze”am ¢civil servants.

© " Keeping In view the above,- the
" “Fotce established under Regutation *
" No. 1 of 2014 quauﬂasi the criteria -

pf being civil sefvant in view of its

_'-compositlon. functlons and dutles
. .as -per law [ald down b‘y lhe Apax |
Cnurt in the cases of Egdgnﬂ_qn_gf :

—wran

ATTE@ED
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- Nazlr_ (1998 "SCMR 1081) and

‘Commandant,__. Frontler

" Constabulary, '_Khvb'ef

- ; -
, MM&M&JQ

|
2[&2&{2018 SCMR 9‘03), thus, the

prallmlnary objection ralsed by the

".léamed counselu “for  the

'respondams is- sustained and
aocordingty. the pmsant peﬁtlons In
view of clear b&r coniainad In

" Atticls 212 of t'he Comﬂtuilon are

not alnmlnablu. The - presant

pen‘bonem mny " agitate - thelr
gdevancan bcfora the Provincial

. Services Tribunel, Howaver, priof 1o

“this }udgmem. :he mtus of presant
puUtIons'a balng u civil servant wus

not determlned and in 1ha slmilar

. Cases, the Apnx Court in Q_y_[_ﬂgg{g
o M (2018- scr.m 903)
has held that:
11, It follows from the dicts m!d

down shove that the pm!actnn of the
bom'er 8roes Is .B savamlgn function

\b"bffgfngmandpedbmedbymg
Federation. - The same- duty s

mm&dﬂu&ﬂy!ﬂmprmn!mm

- .»‘-by the: FC not on!y on the ﬁmbors of

KPK Province but aiso by meintaining

| .I order in orher parts of Pa!dsran. For
3 _urschurgmg such fmcﬂons the
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- bervicos -renderad by the FC. have
" dlroct nexus with ‘the affairy -of the
‘ : Fademrk'n T?wrufom, fha ‘roasons

-+ f1ven . f‘ie ;ﬁuhernmad Nazfr case

- fsupra) fuﬂy uppfy nero as wiil and wo
- 'hokf that the employses bf FC are civil
somnts Insofsr as the question of
o competent . remedy in' respect’ of .
- service disputss ‘of FC men s
con'oemad,'. we"hold thel in & matter
. refafing to the. terms and conditions of
- service of the ré;pondenf-emp!oyoés
of the FC, sn sppesl - befors - the
Federaf Service Tdbuna! s avellable ro
them s the cmfu:afw remedy undsr
the faw. Acwfﬂingly Lhis mmedymay '
" be avaﬂod by them within the statufory
- -period of limiiation commencing . fmml
* the dafe of issusnce of cértified copy
of this judgment All these appeals
ﬁ!&d by the apj:eﬂanf-b‘ommandanr
T FC are aooorﬂ?ng arknved in abova

. terms”.

, When case cf the patiﬂoners (PATA
Fedem,-' Law’es M.-::e) was, exam!ned in
' juxtaposmon wim thta r’rovfnclar' Levfes
" Force and bid judgmenl. we observed that
sarvice of both -the forces is govemed
under the rules so framed ‘under the
'prt)_vis_!ohs of 'Pmidqcfa! Administered

_T{fba!_Amas Levies . Force: Reguiation:

Scanned with CamSeanner




- ,'-'2012"-.‘_ Therefore, we befleve 'uia't' the
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atatus of petltlonem is that of civil uenrants '

for alt practlcal and materlal p‘mposes. and

- as . such, the mattar of terms  and;
'-canditions of their semce squaraly fé!ls '

- outslde the amb!t of wdt jurisdlcﬂon of this

court given the expii‘:&t bar oon!ained In

- Aditta 212 of the Consfitution, As earlier

discussed service rules: of the petitioners

.-(PATA Federal . Levias "For’oe) and

- Pmﬁncfaf Lavfes Foroe bolh wera framad

undar the provislons .of "vafncrar
-Admr‘-rﬁsrered Triba Araas Levies Force

Regulation, 2012 and through the ibid

. judgment, the personnel of ' Provincial

Lévfes Force virgre declared as Chil

©.* Servants sfter exhausiively discussing the
matter. of Levies Fore performing thelr ©

- duties in PATA"Themfbin on ‘the same

premise we have no heaitatitm o ho!d that

- the peﬁtioners are Clvﬂ E:arvanta as thau'.
. sawice {ulflils the ant!re crileria of CIvII |

' Servants 50 pro\nded i:iy tne Iaw. Leamed

' counsel repraaenﬁng the patlﬂoners t'ould
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not - dlstfngdish ihe a&ﬁs' of pélitionm

(PATA . Federal Levfas Force) vis & vfs.
' Prmdncla! Leavy Foma in nny manner Both

o forces are performing their funchons in the

‘same area for - the: same _object and;
pufpoée,' and bath -arﬁ bélnﬁ maintained
trough  the. pfﬁvfndal - \exche'quer
Therefore the matters arising out of the

terms and; condmon-; of servloe of ihe

petlﬂoners are. - only amenabfa ‘to the

jurisdicnon of the Service Tﬁbunal in terms -

of Article. 212 of the nsﬁtution

So far as the conmnﬁon of petitiont*rs :

'_ that they have chaflenget? the vires af the

lmpugned Notification . and as. such the

. same am not amenab!p fo' the ]unsdrct!on

“of . thé Service Tﬁt;urla' Is- concerned,

_ sufﬁce it to stata lhat it has Iang been
| setlled that Serv!oa Tr!bunal haa ampla ; ;
' Jurlsdicﬂon to deal with the fesue of vIras of
. the, Iaw and rules framed, thereunder 2015
_- scnm 263 NAnorw. ASSEMBLY
_SECRETAR!AT throagh Suctrary V.-

MANZOOR AHMAD _a}nd- Iothem
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: Therefore the conmnhnn s? agltated at the

bar ls mlsconcalved and as such repelled

|
A \dew lhemot’ the slatus -of

| patitloners has been dedared as that “of
CMI Servants and !ha maﬂer in quesuoﬂ b

: ravu!vas amund the larma and condllions

Cof their servica which doas fali outside the

]ur!sdlctlon of thls courl gtven the baﬂng

provision of Article’ 212 of the Constitution
Jand as such instant patﬂlons ara dismlsaad

'being not malntalnab!e Hmver, the

petlﬂonars may appmach the worthy

' Servlce Trihuna! for the redressal of msir
L gdava_rrca if so advised. Albelt, earfler the
s:'__atps of petitioners being civil servarits

. was - . determined,. therefore, . the

peﬁt}oners may a\ﬁzii the remedy of appeal

- wibin_the statutory period of fimitation

.t;ommencing from- the dm of }gsuanoa of

. the cerlifled copy of this I&dgmént In Ieﬁns

o _of the Judgmani of august apex nourl In Gul
| '_Raqlb khan‘s case 2018 SCMR 903, ‘

CoC  NosgbMmozi n

' IIWFNO36?M021 ‘and,; COC No.436-
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