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/i é BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESH WAR
-—-——-———__________________A___

Service Appeal No. 1543/2019.

Muhaﬁmad Abbas PSHT, Gév‘t. Primary School, Igbal Abad Charsadda.............. Appellant

VERSUS
Govt. of Khyber Pakhtunkhwa through Chief Secretary & others ... Respondents

WRITTEN REPLY/ PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NOS, 1 TO 3,

Respectfully Sheweth:-
Preliminagx‘ Objections:-

1.
2.

- The Act was passed by the Provincial Assembly and assented by the Governor'

That the applicant has no cause of action to file the instant 'application.

That the judgmgnts of August Supreme Court of Pakistan and this. Honourable
Tribunal have lost their efficacy” for the purpose of implementation by clear
intendment through sections 1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of

Arrears on Advance Increments on Higher Educational Qualification Act No. IX of ‘
2012. - -

Khyber Pakhtunkhwa. The answering respondents are bound to obey tl he- will of the
legislature & cannot deviate from any provision of enactment.

That the leglslator has authorlty to legislate as they have mandate to do so by a

.recognize process and services law do not provides the provision of judicial review,

hence, apphcanon is not tenable.
That the apphcant was at hbeny to join service after due process of law equwalent to
his qualification & the Go: vernment is not bound to pay advance | increment.

That this Trlbunal has already dismissed the service a eal No. 430/2015 -of

applicant on 19-10-2017 - hence, the Principle of Estoppel is also applicable in_the
case of applicant, . ° P

*

- That the instant applicatid‘l is time barred. Hence liable to be dismissed.

That the instant apphcatlon is_against the notification dated 27-10-2001

whereby, the basis of the clalm of applicant stoo erased In the vear 2012 the
Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments

on Higher Educational Qualifi catlon Act No. IX of 2012 was promulgated which

was made retrospective from 2001 Hence, the instant application is liable to be

dlsmlssed on this score alone.

That the instant application is not maintainable in its present form.
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10. That the applicant has filed the present application just to pressurize the respondents.

11. That the August Su re'mg'-’Court of-Pakistan suspended the impugned iud ment on

18-_12-2019 r_egardiilg the Advanée Increments on account of higher gugliﬁcation in
CP No. 397-P/2017, 409-P/2017 420-P/2017, 72-P/2019 & 733-P/2019.
_'——'——-—'*-d____x__—____

12. That the applicant has not come to this Honorable Tribunal with cl.éan hands.
13. That the applicant is estopped to sue due to his own conduct.

14. That the instant application is not maintainable due to non-joinder and mis-joinder of
necessary parties.

I5. That the instant application is against the rules and policy of the Government.

On Facts:-

1" That para-1 pertains to the service record.

2. That analyzing pay rules (National pay scales) introduced w.e.f. 01-03-1972 for civil
employees, while for the teaching staff separate national pay scales (NPS) izﬁduced
w.e.f. 01-07-1973, it is evident that there are separate advance increment schemes on
acquiring higher qualification for teaching and non-teaching staff.

3. On the introduction of basic pay scales (BPS) in 1983, 1987 & 1991, advance:
increment schemes on acquiring higher qualification was separate and different for
teaching and non-teaching staff as well.

4. Basic pay scale rules of 1983 Notification No. FD(SR-1)1-67/82 dated 24-08-1983,
for teaching staff, the advance increments scheme on acquiring higher qualification
was separately introduced which continued with some amendments till 30-11-2001
and was discontinued w.e.f. 01-12-2001. “Vide Govt. of NWFP Finance Department
(Regulation Wing) letter No. FD(PRC)1-1/2001, dated 27-10-2001 as per para-09:
advance increments to school teachers on attaining/ acquiring higher qualification
vide No. FD(SR-11)67/83, Govt. of NWFP Finance Department Peshawar, the 24%
August 1983", : . '

5. That vide letter No. F D(PRC)1-1/89 dated Peshawar the 7™ August 1991, the advance
increments sanctioned by FD vide para-09 of its letter No. FD(SR-i)1-67/82 dated 24-
08-1983 will not be admissible on acquiring/ possessing qualifications for which
higher pay scales are being sanctioned through this notification which was amended
vide FD letter No. FD (SR-V)2-123/98 dated 22-03-1999 and FD letter No. SO(R-
V)2-123/91 dated 25-09-1995, re-continuing the advance increments only on
acquiring higher qualification on which higher scales was not granted earlier.

6. That Finance Department Govt. of Khyber Pakhtunkhwa vide its letter No. FD(SR-
11)2-123/83 dated 31-01 1998, further clarified in the light of:para-é(a) that “it is
clarified the order is not applicable to the teachers”, Then, vide Notification No
FD(PRC) 1-1/89, -dated 11-08-1991 as pera-5, grant of advance increments to
officials for possessing/attaining higher education qualification: '

i. From 1-6-1991 onwards advance increments shall be allowed without the
condition of 2™ division to the officials in BPS 1-15 for possessing or acquiring
higher educational qualification over and above prescribed qualification in the
relevant recruitment rules to the extent given below:



10.

11.

12,

13.

$.No. Matric | FA/FSc | BA/BSe | MA/MSc

)  |Whefe " the  prescribed| 2 | 4 6 8
qualification is non- matric

b) -do- Matric Nil 2 4 6 -

c) -do- FA/FSc Nil | Nil 2 4

d -do- BA/BSc "~ Nil Nil Nil 2

This scheme reflects the previous scheme of advance increments for non-teaching
staff mentioned in pay revision rules 1987, clearly indicates that the revision of Basic
pay scales (BPS) 1991 is also not applicable to teaching staff,

The scheme of advance increments was wrongly extended to teaching staff which
created the confusion resulted in distress to the department. It is a settled law that
gotten gain cannot be made a precedent,
In the Supreme Court of Pakistan verdict/judgment in case of Abdul H han
others Vs Haji Ameer Zada & others repdrted as PLD 2017 Supreme C urt PP 105,
“It is otherwise settled By now that courts of law have no jurisdiction to add or
subtract to the clear words of a statute” o
Basic pay scales rules 24-08-1983, advance increments detail on higher qualification,
Finance Department letter, clarification dated 31-01-1988, revision of basic pay scale
1991 and Finance Department letter dated 12-01-1995 are hereby annexed as (A,B,C
& D).

That at this stage, the claim of the appellant cannot be entertained in the light of
Section-ii of the Khyber Pakhtunkhwa cessation of payment of arrears on advance
increments on higher educational qualification Act, 2012 by virtues of which the
instant petitions may be graciously be allowed. There is plethora of judgments of the
Apex Court of Pakistan in this regard. Reliance is placed on un-reported judgment of
this court dated 07-12-2018 in CPs No. 172-P & 173-P/2013. Judgment Annexed as
(E).

That in the instant case the appellant is seeking arrears on the basis of Notification
dated 11-08-1991 and in the light of Section-2 of the Act of 2012, his claim cannot be
entertained and is not justifiable. Reliance is placed on unreported judgment of this
court dated 29-08-2013 passed in Civil Petition No. 360/2013. The petitioners have
not challenged the virus of the Act. Therefore,, these petitioners stand abated under
Act 0f 2012, as a result leave to appeal is declined and these petitions are dismissed,
That para-8 is incorrect to the extent to file appeal by the appellant to the respondent
because no such appeal was available in the office record of the respondent,

Incorrect and denied. Detailed reply has already been submitted in forgoing paras,
The instant Service Appeal may dismissed inter alia on the following grounds:-

ON GROUNDS:

A.

B.

C.

This para is related 10 Articles of constitution no comments, while the appellant
intend to misconstrue, mislead the said Article of the constitution, hence, denied.
Incorrect. The statement of the appellant in this para is misleading one and against the
facts. The Govt. had already discontinued the scheme of advance increment w.e.f, 27-
10-2001 as mentioned in the Khyber Pakhtunkhwa cessation of payment of arrears on
advance increments on higher educational qualification Act, 2012,

Incorrect. The Govt, had already discontinued the scheme of advance increment w.e.f,
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Incorrect. The appellant has been treated in accordance with law.

Incorrect. The said*Act-is not discriminative one, the same is enacted by the'

Provincial Assembly i.e. representative of the people including the appellant hence,

denied. "
‘Incorrect. The Act No.IX of 2012 does not violate the constitution of Pakistan.

The scheme of advance increments was wrongly extended to teaching staff which

created the confusion resulted in distress to the department. It is a settled law. that III-

gotten gain cannot be made a precedent. In the Supreme Court of Pakistan

verdict/judgment in case of Abdul Haq Khan & others Vs Haji Ameer Zada & others
reported as PLD 2017 Supreme Court 105, “It is otherwise settled by now that courts

of law have no jurisdiction to add or subtract to the clear works of a statute” basic pay
-scales rules 24-08-1983, advance increments detail on higher qualification, Finance
Department letter, clarification dated 31-01-1988, revision of basic pay scale 1991
and Finance Department letter dated 12-01-1995.

As already explained in forgoing para.

As already explained in forgoing para.

As already explained in forgoing para. ' ‘

As already explained in forgoing para.

As already explained in forgoing para

o

In view of the above submissions, it is, therefore, most humbly prayed that this
Honourable Tribunal may very graciously be pleased to dismiss the instant service appeal
the interest of justice,

Secretaly ¥inance ‘
Khyber Pakhtunkhwa »
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To.

A Better-C(’)p v '

No.FD (SR-1)1-67/03
o Government of N.W.F.P.

| . FINANCE DEPARTMENT

Dated, Peshawar the 24th August, 1983

From. : :

‘The Secretary to Government of NWFP,

Finance Department.

All Administrative Secretaries to Govt: of NWFP.
The Senior Member, Board of Revenue NWEFP.

All Heads of Attached Department in NWFP.

All Commissioner/Deputy Commissioners/Political
Agents/District and Session Judges in NWFP.

The Registrar, High Court, Peshawar.

The Secretary to Governor, N.W.F.P. :
The Chairman, Public Service Commission NWFP.
The Chairman. Service Tribunal NWFP.

The Secretary, Board of Revenue, NWFP.

AU

RS E Y

SUBJECT: SCHEME OF BASIC PAY SCALES AND FRINGE
BENEFITS OF PROVINCIAL CIVIL SERVANTS (1983).

Sir, o
In pursuance to the decision of the President of Pakistan, the

- Governor, NW.F.P has been pleased to sanction, with effect from Ist July, 1983,

a scheme as detailed below, of the Basic Pay Scales, Allowances and other
Fringe Benefits, 1983 for the Provincial Civil Servants:-

PART-I BASIC SCALES AND ALLIED MATTERS.
2. Basic Scales of Pay:-  The Basic Scales of Pay, 1983 as shown
in Annexure-I to this circular letter shall replace the existing revised National
Scale of Pay (RNPS). The Basic Scales shall not be regarded as "grades" and
shall not be referred to as grades in official communications. Officials shall
henceforth be appointed/promoted to posts and not in grades.

3. Initial Fixation of Pay:- (i) The initial pay of an cmstmg
employee, i,e, an employee, who has been in Government Service since before
the Ist of July, 1983, shall be fixed at the stage in the relevant Basic Pay Scales
which is as many stages above the minimum as the stage occupied by him
above the minimum of the existing revised National Pay Scales provided that
where the pay so determined does not give the employee concerned a minimum
advantage of 10% of his existing Basic Pay plus Dearness Allowance over and
above the present emoluments drawn by him, his pay shall be fixed at the
lowest stage in the Basic Scale that gives him that advantage; provided further
that the maximum of the relevant Basic Scale shall not be exceeded in any case.
In this fixation formula, " emoluments"” would mean the sum of pay, Dearness

Alowance and Local Compensatory Allowance, if any.
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(iD). Annual increment shall continue to be admissible subject to existing
conditions on the Ist of December each year under this scheme. However, the first annual
increment of existing employees in the Basic Scales shall accrue on the Ist of December,

1983. |
4. Fixation of Pay on Promotion:- The existing provision regulating the

fixation of pay in case of promotion of employees from a lower to a higher post shall
continue to apply. '

5. Move-over:~ The existing provision regulating the concession of
Move-over without promotion to the next higher pay scale of employees in revised National
Pay. Scale-I (B-I) to revised National Pay Scale-16 (B-16) shall continue to be applicable in
this scheme. '

6. The existing concession of * Move-Over" of employees from revised National
Pay Scale-16 to revised National Pay Scale-17 (B-17) and RNPS-17 (B-17) to RNPS-18 (B-
18) shall be extended up to B-20 and regulated as under:- :

(@ The existing condition of the period of stay of 3 years at thé
maximum of Pay Scale B-16 and B-17 in the case of Non- Technical
and Non-Professional categéx:ie; shall continue to be applicéble.

()  No Move-over beyond B-1 8 in the case of categories of employees '
mentioned at (&) above shall be permissible.

(¢)  The Move-over in the case of Technical and professional categories
e.g Doctors, Engineers, Educationists, Economists, Management
Accountants, Scientists, Archaeologists, Geologists, Meteorologists,
Expert of Agriculture, Anifmal Husbandry and Forestry shall be
permissible uﬁ to B-20, without the condition of stay at the
maximum for 3 years; provided that in cases where it is intended to
allow move-over to the category of officers other than Doctors,
Engineers, Educationists, Experts in Agriculture, Animal Husbandry
and F.orestry, prior concurrence of Finance Department shall be

obtained.

(d)  Move-over shall be allowed in cases where an employee who is
otherwise considered fit for promotion to higher posts, cannot be
promoted for want of vacancy.

(¢)  Normal promotion procedure as is observed in cases of promotion
through the Competent Authority, e.g S& GAD/Selection Board shall
be followed.in allowing Move-oy)cr to Basic Scales 19 & 20.

7. (A). Modification of Scales in case of certain posts. ~ In the case of
certain posts, the Basic Pay Scales indicated in Annexure-II to this circular letter will be

aliowed. :
(B). Fixation of Pay in cases under (A) above. In cases where the Basic
Scales under (A) above higher than the scale which correspond to the revised National Pay

Scales have been allowé’d, initial fixation of pay of the employees concerned shall first be

AR 2 made in the Basic Scalé'-borresponding to his existing revised National Pay Scale in the light
X ' . ! -
of the initial fixation of pay formula mentioned in para, 3 ebove, and

% Education OTCET A . Contd:-......
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thereafter their pay in the higher Basic Scales shall be fixed at the next higher stage.

B. - Special Pays:- (2) The existing special pays admissible to
officials of various categories working as Private Secretaries and Personal Assistant
shall be revised as under:- ' ‘ .

Name of Post , Existing Revised.

Rs. Rs,

P.S to Ministers/ : 1507220 200

Chief Secretary. |

PS t0 Addl: Chief Secretary. 1501220 150

P.S to Secretaries. 160 150

P.S to Ministries. © 60 100

P.A to Chief Secretary/ 50 75

Additional Chief Secretary/

Secretary.

()  The existing Private Secretaries who are in receipt of special pay
exceeding Rs. 150/- p.am shall continue to draw it at the existing rates as personal to
them for so long as they hold these posts.

9. Advance Increments to School Teachers

on attaining higher gualifications.

Primary, Middle and High School teachers who possess o1 acquire
while in service higher qualifications shall be allowed advance increments as under:-

1 Primary School,

(i) - A teacher who possesses or acquires F.A/F.FSc shall be
~ allowed two advance increments.’

(i) - A teacher who (in addition to Fa/F.Sc) also acquire C.T shall
" be allowed one additional advance increment.

(iii) = A teacher who acquires a Degree of B.A/B.Sc shall be allowed
. three additional advance increments.

. - Middie School. ‘
.~ A teacher who possesses or acquires a Degree of B.A/B.Sc
shall be allowed three advance increments.

III.  High School.
A teacher who possesses or acquires Master's Degree shail be

allowed three advance increments. In case of a teacher who
possesses or acquires Master's Degree in Education (M.Ed) and
also Master's Degree in any academic subject shall be allowed

_ six advance increments.

. Provided that a teacher who has already drawn increments for
possessing higher educational qualification under the existing scales shall be allowed
increments egual to short fall in the number of increments , if any, between the increments
obtained by him and the increments., : ‘
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Better Copy

No. FD (SR-11 )2-123/83
Dated Peshawar the 31 il. 1988.

To.
1. All Administrative Secretaries to
Government of NWFP.
2. The Senior Member Board of Revenue,

N.W.F.P, Peshawar.
3. The Secretaryto Governor, NWFP, Peshawar.
4, The Secretary, Provincial Assembly, NWFP.
5 All Commissioners/ Deputy Commissioners/
Political Agents/District & Session

Judges in N.-W.F.P.

6. All Heads of the Attached Department
in NJ-W.F.P.

7. The Registrar,. Peshawar High Court,
Peshawar.

8. The Secretary’ Public Serwce Commission,
N.W.F.P, Peshawar. L

9. The Reglstrar Service$ Tribunal, NWFP.

10.  The Secretary, Board 9f revenue, NWFP,

| |
; I :
Subject:- GRANT OF ADVANCE/INCREMENTS TO OFFICIALS FOR
POSSESSING/ACQUlldNG HIGHER QUALIFICATIONS.
I am directed to refer to tf_le subject noted above and to state that tin
para-6 (a) of this Department letter Nq.FD (PRC) 1-1/87-VIII dated 23rd July,
7987, advance incremex:ns have been a!,llowed'to the officials in BPS-1-15 for

Sir, -

possessing or acquiring higher qualiﬁc%aﬁon over and above the qualification
prescribed in the relevant recruitment fules. A question has been raised as to

whether:-

a)  This ofder is also applicable to the teaching staff
b) an ofﬁcml who haq drawn advance increment before
1.7.1987 for possessmg higher qualification under the

existing rules is en1;1tled to fresh increment sanctioned now.

In respect of question (a) itis clanﬁed that the order is not

apphcable to the teachers The teachens are still to be governed by rules of the
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Scheme of Basic Pay Scale and fring benefits of Civil Servants, 1983.

) As regards question (b) above it is clarified that the officials who
have already drawn advance increments for higher qualifications before
1.7.1987, shall be allowed increments equal to short fall between the increments
* already drawn by them and the increments which have been sanctioned now.

Your obedient servant,
Sd/-
(MIAN SAHIB AN)
, DEPUTY SECRETARY (REG:)

Endst: No. FD (SR-II_2-123/83 dated 2/2/1988

Copy forwarded for information to:- ,

1.  All Heads of Autonomous and Semi Autonomous
Bodies in N.W.F.P. :

2. The Secretary Finance Department.
Government of Punjab, Sind & Baluchistan.

Sd/- _
(ABDUL WAHAB)
. ' ~ SECTION OFFICER (SR-II)
Endst: No. FD (SR-II)2-123/83 dated 2/2/1988.
- Copy forwarded to:-
Accountant General, NWFP, Peshawar.
All District/Agency Accounts. Officers.
in NNW.F.P. .
The Treasury Officer, Peshawar.
P.S, to the Finance Minister, NWEFP.
* P.S, to Secretary Finance, NWFP.
P.As to.AFS.I, I & III/Dy Secretaries
Finance Department, NWFP.
7. All Section Officers/Budget Officers in
Finance Department, NWFP. :
8.  The Director Local Fund Audit, NWFP, Peshawar.
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Better Copy
No. F1 (12)- Imp.II/91 ‘ | | Islamabad, the 29th June, 1991.
OFFICE MEMORANDUM

Subject:- REVISION OF BASIC PAY SCALES AND FRINGE BENEFITS OF

* CIVIL EMPLOYEES OF THE FEDERAL GOVERNMENT (1991).

The president has been pleased to sanction the revision of Basic Pay Scale for
the civil employees of the Federal Government, paid directly from the Civil Estimates or
from the Defence Estimates as detailed in the following. paragraphs.

2, Basic Pay Scales:  The existing, modified and the revised pay scales are
detailed in the Annexure to'this O.M. The revised pay scales shall replace. The Basic Pay

‘ Scales,1981 and shall be effective from the month of June, 1991.

3. Initial fixation of pay: (i) The initial pay of the existing employees who have
been in government servicé since be;f‘ore the Ist June, 1991, shall first be fixed in the
modified scale at the stage having the same pay or if there is no such stage, at the next higher
stage. Thereafter the pay sh:all be fixed in the revised pay scale " on point to point basis"

i.e, at the stage in the relevant revised basic pay scale which is as many stages above the
stage occupied by him above the minimum of the modified basic scale.
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(I)  Inthe case of these employees whose pay is
fixed in the revised scales at a stage which
gives less than Rs,100/- increase in
" pay over May, 1991 level would be allowed and

I, IT & 111 in Appendix.

(I) The Annual increment shall continue to be’
admissible subject to the existing conditions
and the first of December every year.
The increases allowed since 01.07.1983 as detaxled
below shall cease to. be admissible from 011.06.1991 -

(2)  Indexed pay sanctioned vide Finance Diviélion
O.M. NO. F.I (31)-Imp.II/88 dated 01.07.1988.

()  Adhoc increase of 05% of pay sanctioned vide
O.M. No.F.I (31)-Imp-II/89 dated the 2nd-

July, 1989.

(¢)  Adhoc increase of 10% sanctioned vide Finance
Division's O.M.No.E.I (13) (mp-1U/90 dated the
10/07/1990. |

(d)  Dearness Allowance of Rs.
sanctioned vide Finance Division's |

‘ O.M.No.F.I (23) Imp-11/90 dated 15.12.1990.

fixation of pay on promotion.
@ In case of promotion from a lower to higher °
post/scale before the introduction of the eﬁcamining scales,
the pay of the employees concerned in the revised
scale may be fixed and no enhanced that it-would
not be less then the pay that would have been
admissible to him if his promotion to the higher

cation
‘%‘ “’.‘ f?‘:ﬁ;\ma ‘
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"Posts/scale had taken place after the introduction of there scales.

ii)  Government employees who are allowed selection grade shall be granted
one premature increment form 1-6- 1991 as is allowed in the case of

promotion.

5.  Grant of advance increment to officials for possessing/attaining higher
~ educational qualifications.

i) . From 1-6-1991 onwards advance increments shall be allowed without the
condition of the second Division to the officials in BPS-1-15 for possessing or
acquiring higher educational qualification over and above the prescribed '
qualification as in the relevant Recruitment Rules, to the extent given below:-

a) Where the prescribed
qualification is Non-Matric.

b) Where the prescribed
qualification is Matric

¢) Where the prescribed
qualification is FA/F.Sc

d) Where the prescribed
qualification is BA/B.Sc

No. of advance increments for obtaining -

Matric FA/F.Se  B.A/B.Sc M.A/M.S¢
2 4 6 8

Nil 2 4 6

Nil Nil 2 4

Nil Nil Nil 2

The advance increments already allowed in terms of pra 6 of O.M. No.
F.1/7/IM). 1/87 dated Ist July, 1987 would be allowed from 1-6-1991.
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(ii)  The advance increméhts shil be allowed at the time of recruitment or
acquisition of higher qualification whichever is later. In cases whére the
employees is already at the maximum of the scale, he may be allowed the
number of advance increments beyond the maximum of the scale as personal

- pay to be allowed at the time of his move over/promotion: Those employees
who had acquired higher qualiﬁcﬁtion in third Division prior to 1-6-1991 and
were not granted advance increments earlier would henceforth would be

allowed advance increments w.e.f. 1-6-199 1.

6. Move over:  The concession of move-over shall also be available from

1-6-1991 onwards to these who are enjoying selection grade.

7. SpecialPay
i) The existing special pay is admissible to various categories of employees

working as Personal Assistants in BPS-15 and confidential Assistants personal in -
Ministers/Divisions shall be revised from 1-6-1991. as under :-

Name of Post ; Existing Reviséd !
Rs.PM  Rs.PM

PA to Ministers (Federal) - : 100 150

PA to Ministers of State ‘ : 100 150

PA to Secretaries (Federal) : 100 150

PA to Addl: Secretaries (Federal) 100 150
PA to Secretaries (Provincial) B 75 120

PA to Joint Secretaries (Federal) . 75 120
Confidential Assistants posted ‘ 45 .65

in Ministers/Divisions.
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Better Copy

. GOVERNMNET OF NORTH WEST FRONTIER PROVICE
FIANCE DEPARTMENT.

NOTIFICATION

: Peshawar dated the 7th August, 1991.

NO. FD (PRC) 1-1/89 In exercise of all the powers enabling him in this behalf the
Govemor of the North-West Frontier Province is pleased to order the following scales of

pay/benefits to various categories of Teachers with effect from 01.07.1991.

S.No. | Name of the Post Benefits Extended
1. | Primary School Teachers All the present and future primary school teachers
PTCAIV who hold the qualification of F.A/F.Sc (2nd Division)

| plus existing prescribed professional training shall be
placed in BPS-9 with 13rd in selection grade BPS-10.

All other teachers who do not possess higher
qualification shall continue getting existing pay scale
| with Selection grade accordingly.

However, the higher Scales/grades allowed to these
teachers will be personal to them and the inter-se-
seniority will remain intact.

2 | Elementary School Teachers | All the present and future Elementary School
(E.S.T/C.T/S.V/P.E.T/Drawing | Teachers who possess the qualification of B.A/B.Sc
Masters/PTI ’ (2nd Division) plus existing prescribed professional
training shall be placed in BPS-14 with 13rd in
selection Grade BPS-15.

All other teachers who do not possess higher
qualification shall continue getting existing pay scales
with selection Grade accordingly.

! However, the higher Scales/grades allowed to these
_ teaches will be personal to them and the inter-se-
N senjority will remain intact.

3 | Arabic Teachers. | All the present and future Arabic Teachers who

. | possess the gualification of Trained/Fazil with
B.A/B.Sc {2nd Division) and five years teaching
| experience of M.A Arabic or equivalent
| qualifications shall be placed in BPS-14 with 1/3rd in
| Selection grade BPS-15. :

All other teachers who do not possess higher
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qualification shall continue getting existing pay scales
with Selection Grade accordingly.

However, the higher Scales/Grades allowed to these
teachers will be personal to them and the inter-se-
seniority will remain intact. '

4 | Secondary School Teachers | All the present and future Secondary School Teachers
with prescribed qualification under the Rules Shall be
placed in BPS-16 with 1.3rd in Selection Grade
BPS-17. -

The advance increments sanctioned by Finance Department vide Para-9 of its Jetter
No.FD (SR-I) 1-67/82 dated 24-08-1983 will not be admissible on acquiring/ possessing
qualifications for which higher pay scale are being sanctioned through this notification.

R Sd/-

SECRETARY TO GOVERNMENT OF
~North West Frontier Province
~ Finance Department.

Endst:No.FD (PRC) 1-1/89 ' - Dated Peshawar the 7th August, 1991.

A copy is forwarded to the Accountant General, NWEFP, Peshawar for information and
necessary action. '

Sd/-

SECRETARY TO GOVERNMENT OF
North West Frontier Province
Finance Department.

Endst:No.FD (PRC) 1-1/89 " Dated Peshawar the 7th August, 1991.
A copy is forwarded to:-
L. All Administrative Secretaries to Govt. of NWFP.

2. All Commissioners of Division, NWFP.
3. . All Heads of Attached Departments, NWFP.
4. - The Secretary to Govemor, NWFP.
5. The Registrar, Peshawar High Court, Peshawar.
6. The Secretary, Public Service Commission, NWFP.
7. . The Registrar, Service Tribunal, NWFP. ) .
8. All Dy. Commissioners/Political Agents/District & Session Judges in NWFP.
‘ Sd/-
(GHULAM DASTAGIR AKHTAR)
Deputy Secretary (Regulation)
Finance Department. .
T on QTR
aeatioh Wi
CEENE i
GOVERNMENT OF NWFP

FINANCE DEPARTMENT
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Better Copy
' No.FD (PRC) 5-1/93
GOVERNMENT OF N.W.F.P,
FINANCE DEPARTMENT.
Dated Peshawar, the 12th, January, 95.

The Secretary to Government of
N.W.F, Education Department,
Peshawar.

Subject:- MEETING ON THE DEMANDS OF ALL TEACHER ASSOCIATION.

Sir,

I am directed to refer to your letter No.SO (S) 7-3/94/M.Ayub, dated 10th .
January, 1995 and to convey the approval of the following decisions taken in the meeting
held on 5.1.1995 in the Office of Secretary to Government of NWFP, Education

Department:-

1.

0@‘3 4

Laon
mﬁ o o ""“‘5‘“""

Lo

Pax Scales of P.T.Is.
BPS-15 would be adnussxble with effect from 1 .7.1983 to the

existing P.T.Is with BA/BSc qualification with senior deipoma in
physical education and working in the Government High/
Comprehensive High School as personal to them.

Recoveries of two increments granted to un-trained P.T.Cs

It has decided to suspend the recoveries till further orders from the
un-trained P.T.Cs on account of fixation of their pay at Rs.1215/-
P.M with effect from 1.6.1991. The matter would be finally
decided by the Education Départment, Finance Department and
Accountant General, NWFP jointly.

Recoveries form B.A Cts appointed against 8.V posts in B-14 in
conversion of posts into CT posts,

The S.V cadre posts may be merged with C.T cadre aingvvlth
incumbent. The Education Department will amend the respective
Services Recruitment Rules and also get the posts of 8.V reflected
as C.Ts in the budget. | '

Grant of g;gdéd pay to Arabic Teachers with effect from 1.7.1983

The graded péy in BPS-9 would be admissiblé to Arabic Teachers
with effect from 1.7.1983 onwards irrespective of date of
notification of Services Recruitment Rules in 1987

Contd...P/2...
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5. Advance increments on possessing or acquiring qualifications of

F.A/B.A in 3rd Division,
The advance increments sancuoned under the Finance

Department's letter No.FD (SR-)1-67/83, dated 24.08.1983 as
clarified in the Finance Department's Notification No.Fd (PRC) 1-
1/89, dated 7.8.1991 are not admissible to those who have been '
granted higher pay scales on the basis of higher specified
qualifications in atleast 2nd Division, The advance increments in
term of FD's letter dated 24.8.1983, referred to above are still

admissible to ihose who could not get higher pay scales for not

possessing/acquiring the specified higher qualifications in 2nd
Division.
" Your obedient servant,
Signed
: ‘ ' Section Officer (PRC)
Endst:No.FD (PRC) 5-1/93, dated 12th January, 1995.

Copy for information and necessary action is forwarded to:-
The Accountant General, N.W.F. P.

All sttnct/A_gency Accounts Officers in NWFP.

All Additional Secretaries in the Finance Deptt:

All Deputy Secretaries in the Finance Department.

All Section/Budget Officers in the Finance Deptt:

The Section Officer (R-I) Service & General Admn: Department.

Signed

Gom owee?
ﬁ e A "_; s

‘{;_(\‘ \‘i\.k

Section Officer (PRC)
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~ (Appellate Jurxsdlctlon)

Ergen H
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ah Shah

Civil Petition No.1
(on appeal from the judgment of KPK Service Tribunal, Peshawar .
dated 06.02.2013, passed in Appeals No. 523 & 524 of 2010)

Manzoor Ahmad  (in C.P. 172-P/2013)
Yasmeen Akhtar  (in C.P. 173-P/2013)
. ....Petitioners
' Versus
The Secretary Educatlon, Government of KI’K, etc (1n both cases) '
, ...Respondents
Petitioners: .In person (in both cases)
For the respondents: " Mr. Mujahid Ali Khan, Addl. A.G. KPK
Date of hearing: . 07.12.2018" '

JUDGMENT

Syed Mansoor Ali Shah, J. - The facts of the case are that

petitioners in both the petitions were appointed as Primary School Teachers
(“PST”) Manzoor Ahmad petltloner in Civil Pet1t10n No. 172—P/2013
- (“Petitioner No. ”, however, retlred from semce .on 01 02. 2016 while
Yasmeen Akhtar, petitioner in Civil Petluon No.173-P/2013 (“Petmoner
No.2”) is still in service.

These peﬁtions pertain to their claim regafdiné advance’

nf Registingrements on the ba51s of acqmrmg hlgher educationial. quahﬁcatlon ‘while in

A
@ Courf of Pakistan

Boxliawar. service.

Petitioner No.1 was given five advancé mcrements under Notlﬁcatlon
dated 24.08.1983 while petitioner No 2 was given three advance mcrements
under the same Notification plus a move-over to BPS-og Petltloners claim that

/gs per subsequent Notlﬁcatlon dated 11. .08, 1991 1ssued by ‘the Finance

o
o Department, Govemment of KPK, petmoner No 1 ought to have been given 12
Mt

advance increments for obtaining higher educatlonal qualification of FA, BA

and M.A, while petitioner No.2 be glven s1x advance mcrements, as per the

same Notiﬁcation for obtaining the qualification pf F:A and B.A! It is submitted

}/
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that the petitioners were appointed as PSTs when the qualification for the said

post was matriculation.

3. - Arguing the case for himself and for petitioner No.2, Mr.
Manzoor Ahmad submitted that they were initially granted advance
increments vide Notification dated 24 08.1983,. however, subsequently through

the Notification dated 11.08. 1991, the numiber- of advance increments were

. increased, inasmuch as, it was also g'ranted for obtaining higher educational

qnaltﬁcation of M.A. He submits that the said notiﬁcation is applicable to-PSTs
and p.]laced t_'eliance' ‘on an unreported ‘judgment of  this Court -dated
09.07.2007, pass.ed in Civil Peﬁtion'No.szs/zco'?, as tvéll as‘,'the subsequent
notification issued in the light of the said judgment i.e. Notification dated

13.05.2009, issued by the Elementary and Secondary Educatlon Department

Government of KPK. The above cited judgment extends the ‘benefit of

/ Notification dated 11.08.19'91‘to teachers.

egmtrdq: Learned Additional Advocate General, KPK representing the
We C'mm of Pakistan
A="Peshawar.  Government, submits that the case of the petitioners is governed by

.Q;
v
o

"l
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R
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Notification dated 24. 08 1983, 1ssued by the. Fmance Department ‘Goverhment

of KPK and as per clause 9 of the:said notlﬁcatlon, pet1t10ner No.1 is entitled to

. five advance increments for obtaining F.A. and B.A., whereas, petitioner No.2

is entitled to three advance increments as she has already been granted the

benefit of move-over to higher pay scale as pEr Notlﬁeatlon dated 07 08. 1991 :

Jissued by the Finance Department Govemment of KPK. Leamed law officer

has placed reliance on an unreported judgment of this Court dated 08.9.2011,

passed in Civil Petition No 1425/2011, which discusses.the. mode of calculanon .

of advance increment granted for hlgher educatlonal quahﬁcahon In'this case,
it was held that advance.,,mcrement can .onfly be g'ranted for the highest

educational qualification obtained, as advance increments for the degrees

leading up to the final degree stand merged into advance increment prescribed

for the highest qualification.. In other words, advance increrrents for obtaining

F.A (two advance incrernents) and B.A (fonr advance increments including two }_,
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advance increments grante‘d. for F.A) stand merged: into advance increments
gram;ed for obtaining M.A (six advance mcrements), therefore, providing two
advance increment for each hlgher educatlonal quahﬁcanon

5 He further submlts that at this stage the clalm of the petitioners

cannot be entertained in the light of secn'on 2 ‘of the Khyber Paklitunkhwa

Cessation of Payment of Arrears on Advance Increments on Higher

Educational Quahﬁcatlon Act, 2012 (“Act of 2012”), by vm:ue of which-the *

instant petitions cannot proceed and stand- abated. He placed reliance on an
unreported judgment of this Court dated 29.8.2013, passed in C1v11 Petition

No.360/2013.

6. We have heard the parties at-some 1ength and have gone through

the record of the case. While the a:g,um'ent of the peﬁtipr_xe'rs ‘might have some

merit with regard to grant of one advance increment in the case of petitioner

No.1 and four advance increments in case of petitioner No.2 in the light of

Notification dated 11. 08 1991, read with- the unreported Judgrnent§ of thls
Court dated 09.7. 2007 passed in le Pet1t10n No.525/2007 and dated
08.9.2011 passed in Civil Petition No 1425/2011 However, before going into
the ments of the case, we need to first examine the Justmabﬂlty of the clalms in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber .Pakhtd.nkhWa Cessation of ‘Payment’ of A}regrs on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Aseembly of Khyber Pakhtunkhwa on 8th May, 2012 and
-assented to by the Governor of the Khyber Pakhtunkhwa on 11th May, 2012 is

p‘fme Court
/ .- M“f}):Paftistan hereby published as ‘an Act -of the Proyincial Leg;lslature of the Khyber

* Pakhtunkhwa.

‘Whereas advénce-increments have been granted to certain Prov1nc1a1
Government employees on the basis of ecqumng or possessing higher
educational qualification over and above the preseribed  educational
qualification from time to time;

And whereas due to financial constraints, it is not possible for
Provincial Government to pay the claimed ‘and unclaimed arrears accrued

from the said increments;



It is hereby enacted as follows:—" (i emphasis supp lied)

While section-2 reads as uhder:-

advance increments on

“, Cessation of payment of arrears on
higher educatxonal quahﬁcatxon —(1): Notvnthstandmg anything

contained in any -decision, judgment . .and order of any Tribunal or court

‘ including High Court or Supreme Court of Pak:stan, the -purpos an -
high ‘
g

-

: 1 “4!

abated,

4 - (2) Any order made, mstructlon issued, decision, judgment or order of any

3 court or Tribunal mcludmg a High Court or the Supreme Court, implemented

?' immediately before the commencement. of this' Act, shall be deemed to have

been validly made, issued and implemented by’ ‘the date of commencement of

1 ATT this Act, and any amount already paid there-under on account of advance

"+ increments or arrears thereof shall be deemed to 'have been validly paid and
A/ehall not be recoverable from the recrprent Government employees -

Ass iy egistrar h
upplied,
me Court of P(:klsrm(fm phasts s bp ied)

Peshawar. " ‘
Plain read.mg of the above prowsmns show that the claim of

* C advance increments on obtalmng thher educatlonal quahﬁcatlon was
discontinued by the Provmmal Government on 27 10.2001. Section-2 of the Act
of 2012 prov1des that claim for payment ‘of arrears of advance increments shall

&  bedeemed non-existent and no further claim whatsoever on the basis of these

instruments shall be entertamed and all cases in respect of such claims pending

in any Court or Tribunal mcludmg ngh Court and Supreme ‘Court shall stand

A abated. Sub-section 2 provxdes that any amo\mt of : advance mcremenr or -

s‘i\'

0 arrears thereof already pald before the commencement of the Act of 2012 shall
be deemed to have heen yahdl_y paid. and shall not be recoverable from the
recipient government employees

o 8. - 'I'he scope of Act of 2012 1s , that after the promulgation of the Act

- "  i.e.w.edf. 11.05.2012, N0’ government employee can cla.lm arrears on account of

advance increments for higher educational qualification and advance )l/
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increments and arrears aIready paid shall not be recoverable from the recipient
government employee. “Arrears ineludes payment ofa debt or the d1.scha1ge
of an obhganonl. In thlS case, cla1m~_ of the pe_tltioners 'for advance increment
under Notification dated,‘;. 11.8.1991 is an aﬁtataﬂding arrear. Reference to the
deeming commencemenf date under section-1(3) of the. Act is aimply to
ldentlfy the cutoff date for the purposes of tabulating arrears as mentmned in
section-2, which, if outstandmg on 11.5. 2012 will not be payable and no claim
relating to the same can be entertained.

0. - In the insta‘ht case petitioners are seeking arrears on the basis of

Notification dated 11.08. 1991 and in the light of section-2 of the Act of 2012,

. their claim cannot be entertauned and i is ot Jushclable Relxance is placed on

unreported judgment of this Court dated 29.08.2013 passed in Civil Petition
No.360/2013. The p‘eﬁtioners have not 'challenged‘ the vires of the Act,

therefore, these petitions stand abated under:Act of 2012, as a result leave to -

appeal is declined and these pentlons are dismissed. //L’—/

Sd/ Qazi Faez Isa, J.
Sd/ Syed Mansoor Ali Shah

Peshawar,
o7th December, 2018. .
Not approved for reporti te"f!f ed 25 o 95
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