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A;,,‘%"f‘z\”gargl)m'rE/coURT MATTER/REGD: "OFFICE OF THI |
N o : COMMISSIONER HAZARA DIVISION
s : ABBOTTABAD
i B | NoLit/1/1/a)_\348}-89
o el i Dated.las.uz.zogz
To !

\\ ‘/‘ The Registrar, Khyber Pakhtunkhwa Service Tribpnal,
“hudicial Complex (old),Khyber Road, Peshawar. .
2. The Additional A,@‘.focare General,
Khyber Pakhtunkhiva Service Tribunal, 4
Judicial Complex (old), Khyber Road, Peshawar, !
. 5 i :

Subject: ORDER OF HONOURABLE KHYBER PAKHTUNKITWA SERVICE TRIBUNAL
IN THE_SERVICE_APPEAL NO.6041 OF 2020 FITLED MUHAMMAD KAFEVE,
VERSUS SENIOR MEMBER BOARD OF REVENUE,KHYBER PAKHT UNKIWA

Dear sir,

 Tam directed to refer to the subject fioted above ar;d to enclose herewith 4 copy of order _
dated:21.9.2022 bassed by the Honourable Khyber Pékhtunkhwa Service Tribunal in the subject service
appeal. S , : *
_ : In this regard, it is stated that Mr. Muhammad Kal:;eel, Head Vernacular Clerk (the then
Head Clerk), Office of the Commissioner Hazara Division had|filed the service appeal for service
structure of “Head Vernacular Clerk. On 21.09.2022, the Honourable Service Tribunal has directed to
finalize the tentative seniority list of Assistants issued during theiy’:ear 2013, wherein name O'Fappellant
- was included as Head Clerk in the seniq'rily list ofyAssisl'zmts, '?.opy of that seniority list has been

annexcd for ready reference. It is pertinent to mention that said seniority was not finalized due to

e

objection (s) of Assistant (s) being separate cadre.

In this respect the Divisional Ministerial Rules 2015%re clear, wherein the procedure for

filling the post of Assistant is reproduced as under:,

Method of recruitment of Assistant:-(a) Seventy fiye percent, on the basis of seniority-
cum-fitness from amongst the Senior Clerks with at least five years service as Junior-
and Senior Clerk in the Office of Commissioner of Division concerned; and (b) twenty
five percent by mmal.ﬁgecmument. i
Furthermore, the rules of seniority are also reproduced as under for perusal please:
, \
Seniority:- (1) For proper administration of a serviﬁe, cadre or {post), the appointing
authority shall cause a seniority list of the members for the time being of such service,

cadre or (post) to be prepared.

(2) Subject to the provisions of sub-section (1), the seniority of a civil servant shall be
reckoned in relation to other civil servants belongin§g to the same service or (cadre)
- 1 .

whether serving the same department or office or not, a{s may be prescribed.
. ¢
. i

(3) Seniority on initial appointment 1o a service, (cadre) or po?t shall be determined as

may be prescribed,




+

_ N - - '
In compliance with Honourable Khyber Pakhtunkhwa Service Tribunal, seniority of .

have been finalized in accordance with current final seniority position of Assistants

| (BPS-16) issued by

A ‘ I
this office at Divisional Level (copy enclosed for ready reference). However,
of appellant, Mr. Muhammad Kafeel has been omitted as nol

‘tules/policy is available in respect .of
absorption/adjustment of Head Clerks against the cadre of Assistfmt.

name

I am therefore, difected to inform that the s{nbject case is also being forwarded to
Board of Rev;e;m'xe, Khyber Pakhtunkhwa (reé}pondent/A
devising proper rules regarding pfémotion/absorption of Head Clei:rl_(s,

the Senior Meinber

inistfativg_ Secretary) for
p{ﬁase. -

ot

i { y Kr]} ws/
| Secretary loner, -
' S ' ‘I Hazar; n, Abbottabad
No. & D_at_e Even, - N ' !
. . i
i

.+ Copy to the:

‘1. PSto Senior Member Board of Reve
Peshawar for information, please. - !
PS to Commissioner Hazara Division, Abbottabad. 1

’ ' -

. !

|
nue, Government of K
2.

A

E e e —



FINAL SENIORITY LIST OF ASSISTANTS (BPS-16), OFFICE OF THE COMMISSIONER .

HAZARA DIVISION, ABBOTTABAD AS STOOD ON 02.12.2022.
S.No. - Name Date of Birth | Qualification First Entry Date of - ‘1 Method of Remarks
into Govt. Regular Recruitment |
Service Appointment/
B 1 Promotion
1 Mr.Adnan Najam 07.05.1979 M.A. 18.05.2009 19.05.2009 Direct
2 Mr.Shahid Rafique 25.08.1986 MB.A. 18.05.2009 1 20.05.2009 Direct
3 Mr.Akhtar Zaman 05.04.1984 B.A. - 18.05.2009 . |20.05.2009 -1 Direct
4 .| Mr.Awais Shah 10.08.1983 B.A. 18.05.2009 20.05.2009 :{ Direct v
5 Mr.Bahadur Khan 07.02.1978 M.A. 18.05.2009 20.05.2009 © ‘| Direct3&-
6 Miss Sona*Bibi 03.02.1985 M.Sc. 01.06.2009 01.06.2009 | Direct -
‘ (Clinical Psychology) f
7 - Mr.Shabbir Malik 06.12.1979 M.A. ‘ 29.06.2009 30.06.2009 Direct
8 Mr.Muhammad Babar | 26.05.1983 . | MLA. 18.06.2007. 30.06.2009 - Direct
9 | Mr.Awais Ahmad . 02.01.1982- | M.Sc. 11.07.2009 16.07.2009 Direct -
10 Miss Sobia Zaman 09.07.1985 M_Phil. 16.07.2012 16.07.2012 Direct
e e e — ““ T By the Order of
Commissioner -
iviSion,\Abbottabad —

~ No.CHD/Est/2/3/_13 98¢

,date_d:_ﬁ,ééLéa&'

Hazara D




{
|

MOST IMMEDIATE/COURT MATTER/REGD: | OFFICE OF THE

COMMISSIONER HAZARA DIVISION
! -{ ABBOTTABAD -
) . No.Lit/1/1(A)_1 3990 93
1‘;’, _ S , Dated: 08 . /> .2022 :
The Senior Member Board of Revenue, I
*Government of Khyber Pakhtunkhwa,
: Peshawar. - . . 3 .
Subject: ORDER_OF HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL IN THE
A SERVICE APPEAL NO.6041 OF 2020 TITLED MUHAMMAD KAFEEL VERSUS SENIOR
o MEMBER BOARD OF REVENUE KHYBER PAKHTUNKHWA ETC.

I am directed to refer to the subject noted above and to enclose herewith a copy of order
_dated 21.09.2022 passed by the Honourable Khyber Pakhtunkhwa Serv1ce Tribunal in the subject

service appeal.

: , 1
i In this regard, it is stated that appellant Mr. Muhammad Kafeel, Head Vemacular Clerk -

. }
s (the then Head Clerk), Office of the Commissioner Hazara Division had filed subject service appeal for

service structure of Head Vernacular Clerk. On 21.09.2022, 'the Honourable Service Tribunal has

directed to finalize the tentative seniority list of Assistants issudd during !the year 2013, wherein name

B DR

=+ objection (s) of Assistant (s) being separate cadre.

_of appellant was included as Head Clerk in the seniority list of Alsswtants, copy of that seniority list has

St

‘been annexed for ready reference. It is pertinent to mention thatlsald seniority was not finalized due to
.
. - |
In compliance with Honourable Khyber Pakhtunkhwa Service Tribunal, seniority of |
f
= Assistants (BPS-16) have been finalized in accordance with current final seniority position of Assistants
. (BPS-16) issued by this office at Divisional Level (copy enc]osed for ready reference). However, name

of appellant, Mr. Muhammad Kafeel has been omitted as no Irules/pohcy is available in rcspect of -

™ absorption/adjustment of Head Clerks against the cadre of As31stant Absorption/adjustment of Miss

Sonia Bibi, Head Clerk as Assistant is a precedent in this ofﬁce -wherein she was adjusted/absorbed as

“ Assistant in the light of Board Oﬁ Revenue, Government of Khyber Pakhtunkhwa, Peshawar letter No.
. Y o {

s EStt=T1/ 1255,dated‘21 01.2011, copy is enclosed for ready reference, please.

R regarding promotion/absofption of Head Clerks, please.

1 am therefore, directed to request that since the'post of Head Clerk has been abolished
and there is no clear rules/policy regarding- absorpnon/adjustn:ent of Head Clerk agamst Assistant's

_ cadre, the instant case is therefore submitted for your kind con51perat10n and for devising proper rules

Secr ssione / ’
: Haza isjon, Abb%tgd |
No. & Date Even.

245 Copy to the ‘ ' '

1. Registrar, Khyber Pakhtunkhwa Service Tribunal, Judicial Complex (old),
Khyber Road, Peshawar.

2. ~ Additional Advocate General, Khyber PakhtunkhWa Service Tribunal Judlcla
Complex (old), Khyber Road, Peshawar.

3. PS to Commissioner Hazara DlVlSlon Abbottabad.

;.
!
%

Secréfary; ;ﬁéoner,
Hazar 1v1sxon bbottabad



* (217 Sepr2022 1. Appeliantalongwith his counsg| pred
Ullah Kk, Additianal AG alongwith AjmarRhan,
+ Sk -Assistaiit Scetetary for fespondénts present,
2. Arguments heard at some length, During the
.course-of arguments it was pointed out by Mr. Ajmal
Khan, representative. of the Respondents that fixation.of
;sentority and issuance.of the seniority 1ist was the jab of
flre Cﬁmmissibqez; Hazara Division, it was then felt that
ithe - Contifiissioniet Hazara Division be arrayed as
respondent, therefore, Cominissioner Hazara Division be
L 9~‘ ¥ arrayed as respondent in this appeal and be summoned to
.I L + “apprise the Tribunal about the seniority 'p.o'siti'dh' of the
-appellant, The office.is directed to make entries in the
N memorandum and _gt‘outréis: of appeal as well as in t}ue

relevant register,

- 3 Ms Farih Naz, Superintendént office of the
Commissioner: Hazara. Division put appearance alongwith
' | A tontative seniority list, which:is; already placed on file

v a3 annexure-H, The learned counsel: and appellant
hiiﬁs‘_e,lf Ppresent in the court say that the appellant Wmn]d
be. satisfied if the tentative list (annexure-H) is linalized
by the. Commissioner office within ‘a fortnight,  Mr.
Muhammad Ajmal, Seriior Assistant-Secretary present on
behalf of the respondents and Ms. Farah Naz

——— o ———

representatwe of Coxmmssxoner Hazara Dwzswn have

also expressqd no: objection if tie seniority list is
finalized by the Commtssxoner office in accardance with

_,,-.~_

law, As the appellant.is s satisfied on the above situation

Amm” and g;su;gs?ce'of ,thg @p@an,e. of the Commissioner

office that the list will be finalized as soon as possible but
not later than fiftecn days from today, therefore, the
appeal is disposed’ of ‘accordingly In the above terms,
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SENIORITY LIST OF ASSISTANT/HEAD CLERK (
DATEOF QUALIFICM’ION [ DATEOF 1 DATEOFREGULAR : = ‘Mg’rudbop T SFFICE 'RF.EMARRS'-;
R R . INTO GOVT; OMOTION ASASSISTANT/HERD | . - | Lo : :
b | service .. - . o GUERK ' L R R a
. i
1

N

8- 14) OF THE OFFICE OF THE CGMMl

. wulj.) gnu,a

Teosdom . . oved ci?:o'Ababnaba&

! . " Mr Adnan Na:am .-I 07 05 1979 N MA ' -13"'0‘.5:2099 ;
\ N | Mr Akhtar Zaman : 05 04-1984 BA- | 18052009 -0 18-05-2009 P leeﬂ CH° Abbmabad
; PR L " 18- os 3009 i ,Ozfect CHDAbbottabad

HD Abbortabad

"'25~08 1986 [ MBAfF) - . ‘18~05 2009.'-.;.. . .
\ ; e 18_05.2009' RN s«os 2009 e ] " I;)lrec_t; a

mos 1933 T BA

A . 18052009 T o CHDAbbottabad

: '18-05.2009 .',, T .:'Di['é'ct
T MSC "f01-os R B Diredt

ST STT R ‘G,i-jos'-goas'tg,:, T OTE ST R Birect | T CHD ABbottabad |
- MA "‘;18;6"652607“’ 50- es 2009 R “Direct - - | CHD Abbottabad
N T TR 55:06.3008 T .',,."iao-os-zoos . C dréct | .GHD Abbiottabiad /

e+ go-osfiéss ... "'30—06-2009 '.' T Promotee : _;CHoAbbonabad

CHD Abbot‘tabad

Y ‘.‘3—.___‘—__ .
] 07-02'1978 3

) T Matric G . '

! o, MG ] 11-07:2009; 11-07 2009‘\ NE Direct | CHD Abbttabad i

. ‘ « Mr,Fazal ur’Rehman Matde - | | 24-12-1981 {1 R 30—12&20;.1 — .- | . 'Promotee. CHD Fbbottabad | /
. objection-he may submit his objection in ertiﬁg to the hnéer‘s.ign.e.c'{ within seven .cla'y% of the receipt of the tentative seniority.

\ ‘. NOTE:- if fny of_ﬁclal'has any obje

o Asslstant to Commlssioner {Rev/G#
Hazara Dlvision Abbottabad ] E

g



- BEFORE THF HONOURABLE l’\ll’\fﬁER PAKHTUNKHWA

smvrcr I‘RIBUNAL LPESHAWAR, ' )
SFRVICE APPEAL No. 6041 OF 2020

"Muhanunad Kafeel, Head Vemaculm Clerk (Revenue) Office of the Commlsswner

. Hazara Division, Abbortabad

. jApp_ ellant)
VERSUS

- 1. Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.
“ 2. Secretary to Government of Khyber Pakhtunkhwa Revenue and Estate

Department, Peshawar.

(Respondents)

© . SERVICE APPEAL UNDER SECTION 4 OF KPK SERVICE TRIBUNAL ACT 1974,

JOINT PA\RAWISL‘ COMMLNTS ON BEHALF OF RESPONDENTS

- Respectfully Sheweth,

Jolnt parawige comments ure ag unclav

Prelnmm‘uv ob[ectmns -

That, the appellant has goL no locus standi anci cause of action to mstltule the
present appeal. '

~ That, the appeal in hand is not maintainable.

That, the appellant has not come to this honorable court with | ;
clean hands and there is misrepresentation of facts. - |
That, the appeal in hand is badly time barred.

That the appeal is bad Yor mls-Jomder and non-joinder of necessary
and proper parties. ) '

ON FACTS:

Pertains to record of the Commissioner Hazara Division.
Pertains to record.

Incorrect. Neither the appcllant was willing for adjustment as Assistant

(BPS-16), nor there was any vacant post of Assistant available in the office of
Commissioner Hazara Division, Abbottabad at that time. Moreover, the cadre cannot
be changed. Copy of Arrival Report is annexed as A",

Inconcct The appellant did not suffer from any angle or aspcct and his services had
already been regularized as H.V.C. BPS-15 on his own request-vide Order No. 1/2,
Estab/13169-75 dated 17-10-2016 (Annexure-B) as the appellant was not w11]mg
for adjuslmem as Assnstant/Scmor C]erl\ '

Incorrect; As already cxplamed in para-3 that the appellant was not willing to be
adjusted as Assistant. Furthermore, after up-gradation of the post of Assistant from

" BPS-14 to BPS- 16, it is unlawful to maintain his seniority with Assistants (BPS 16),

as he is serving as H.V.C. in BPS-15, ‘which is a separate cadre.
Incorrect and subject to proof. ' - S A
Correct to the extent of notification dated:20.05.2014 (Amiekure-C).

Correct to the extent of judgement dated:16.08.2016 of this Honourable Servu.e .
Tribunal on the basis of which the appellant was adjusted as H V.C




-

Correct to the extent of notification dated:30.06.2015 (Annexure-D) on basis

of which the appellant has already been granted one step up-gradation from - (
‘BPS 14 to BPS- 15 ‘ _ .

Incorrect. Under the Divisjonal Cadre Mlnisterial Service Rules, amended in
2015 (Annexure-E) the post of HVC shall be filled in by transfer from -
- amongst Senior Clerks, therefore, further amendments in these rules are not'
requned

Bl

Incorrect. There is no ambiguity, malafide or discrimination on the part of

respondents. The appellant was given opportiinity by the . respondent No. 2
for maintaining of his seniority with Senior Clerks but he refused, and was
accordingly adjusted as HVC on his own request.

 Pertains to record.

Incorrect. The post of H.V.C. is dying cadre and to be filled in by transfer
from amongst the Senior Clerks (BPS-14).

As stated is incorrect. The respondent No. 2'framed service rules-in the best

interest of all employees strictly in accordance with law/ rules in vogue, the '
appellant was given a chance of adjustment as Senior Clerk, but he declined !
and accordingly adjusted as H.V.C. in Commissioner office Abbottabad.

Besides, Rules cannot be changed for a single person.

‘Incorrect, as already explained in preceding Paras.

Incorrect. The departmental appeal of the appellant was disposed off on meut
in accordance with prevajling rules/policy and was filed by the Competent

* Authority. Moreover, the departmental appeal and service appeal are badly time
barred. :

REPLY ON GROUNDS:

- ‘A. Incorrect, Amended Notification dated 13.05 2019 (Annexure-F) has been issued

with proper approval by the Standing Servrce Rules Committee and after vettmg
flom Law Department. '

B. . Incorrect, if the appellant followed the advice of the respondent No. 2 for
maintenance of his séniority with Senior Clerks, then the matter would be tackled as’

per rules which defend the nghts of every official but the appellant tangled
his office in unnecessary litigation.

C. ~ Incorrect, all previous rules have already been snpergeded by the Competent
Authority as defined in Service rules 2008 and in the appellant’s case the
respondents are bound to adhere the prevailing rules:

D,. Incorrect, the service structure in respect of H.V. C is clenrly defined in prevailing
’ _service rules 2008 (amended from time to time) that the post of H.V.C is to be filled
in by transfu from amongst Senior Clerks

E. " Incorrect, neither there is any unlawful. act/ ambiguity at the end of respondents
nor any discrimination with appellant. The amended Notification has been issued
with proper by the Standmg Service Rules Committee.

} ON . Incorrect service rules are very cIear Post of H.V.C. is to be ﬁlled in- by transfer - '

from amongst Semor Clerks. Services of the appellant had already been xegularszed‘ )
as H.V. C on his own request.




OFFICE OF THE
COMMISSIONER HAZARA DIVISIOR
ABBOTTABAD

No: CHD /Eatb/ 2/3/ 83%9-99
Dated 05/2022
Ph.# 0992.0310461.2 Fax No, 0992-932_0268‘

i

All tho Deputy Commissionors,
Hazara Division,

] am directed to refer to the subject noted above and to enclose
herewith a copy of Final Seniority Lists of Assistants (BPS-16) on Divisional
basis for the year 2021 with the request to circulate the same among the
Assistunts (BPS-16) concerned working in your respective offices, please.

AL
is to Co issioner (Rev/GA)}
Division, Abbottabad
Endst: Even No & Dato:

Copy forwarded to:

1, Assistant Becretary (Estt), Board of Revenue, Khyber Pakhtunkhwa,
Peshawar with reference to above,

2. PS to Commissioner, Hazara Division, Abbottabad.

/

\
{stant to Commissioner (Rev/GA)
Hazara Division, Abbottabad

TTIT 111X

I

.A.‘
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4 FINAL JOINT SENIORIy TN
[ 4 0RKiNG IN THE OFFICE OF COMMISSIONER, HAZARA DIVisio omw Mg,
ON DIVISIONAL Bogyg ASSTC Q‘Sogv N '. N \
— h 3 Rcttl-k
;S T Name Date of Birth | Qualification First Entry tmig By Vg o ] Om,_,,___~ i
P i GOV(SQ\nce ! . ‘% ‘ sunent .‘.—-D—C—.kow Pallas 1
—- jPym— 20-04-1970 B.A — 1 15-10-199g ”%W Recro— mES!ﬁE AR cireton Upper
) * mhwm 15-12"'971 B-A 15‘10019” Mm et mmm K hists ﬂ‘Um ]
L 3. | 'Noor ul Wahaj 06-03-1969 B.A _J15-10-799¢ ,‘_Jl%\_ i ho;'ﬁa—”“*"_gg&!sni{" Pallas —
. 4. | Shams ul Haq 01-02-1982 B.A 29-09-2005 1B g :5”_%7___._ DC-Haripur
{5 | Asphar Khan 01-04-1978 | MaA 12062006 Tiggrin - DIl aripus
"""g_ Muhammad ljaz 12-02-1982 MBA 19WMWW%W DC-Haripur
7 _ | Faisal Mchmood 15-04-1984 M.Sc/B.ed 19-06-2006 119062005 | Direct DC-Batagram
Kafavatullah 01-01-1979 M.A 28072006 |28 573006 —— | Diredt DC-Manschra
3 Hakim 03-12-1962 FA 09-09-1981 _ |5Siio0g — | Promot DC-Batagram
- ,mwm - BA 01-07-1991 16122006 _ | Promoaitee DC-Batagram
1§ YuM aharamad o 30-09-1993 1622006  Promailes DC-Manschra
M :2-‘?%:32(2, l?r;:tric lZ~!0:l980 ; 11-07-2007 ] mﬁ DC-Manschra
g 24-04-1963 Marric 27-03-:% :;375. gg — lm“’"" [ %-m&u_granm
- 01-01-1969 B.A 13-?;983 TR Promotoe DE M )
03-09-1963 F.A 03- .1984 05.05.2008 Promatee Cl{b ttabad ]
04-05-1966 FA 01-0;1*2009 15053005 Diree e Om"‘l |
T irare A 18052009 | F0s 00 Duect CHD Office —
zsm'ogu’ml S T— 18-05:2009 | 20.05-2009 Dinat CHD Office
' MDA 18-05-2009 20-05-200% Do CHD Office
-1 05-04-1984 BA 5055000300529 n:; D Office
s f{ﬁ 18-05-2009 m&% Diret CHD Office
. g;g:ix:g M Se (Qioxal 01-06-2009 'm%@’f:j' Be :g:::w -
ottt MALLE (06052001 0 b i | Lo
o MA 061988 e CHD Office
Reshood 113041964 | iaric” 30-06- 36-06-2000 T <
L A0S TMA o 29-06-2009 30-06.2000 [ i
2. 13605108 Tma 118-06-2007
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‘ '::r:k?:d lghel ), I l6-06-1962 " | MA_ _.__..JP 211-1983 *‘T’M"ﬁﬁé‘ -~ - CHD Ot
- 0 ‘*_0!“0' ‘972 FA 23 _‘02~‘3‘ it l’“-tct 4 e
£ \l;;s;\m]ulr o Y O A e, & ﬂl2/l992 2‘—'-:% ~— A DC -Manrzhea
" 33 AufReb e (10041978 IBA 05032610 2y [P 1DC Kobutan o
M \;MM > 43311 1986 — | ACCAB.Com ] 22067201) 0~ ] promotec. *”D@';&;ﬂm""
- ‘ L 4 Rm 4o “*03-1986 b‘.(‘ -hméws__m-‘?]“mmli ~— '_?‘9—-“‘-' —_ - ir-&j.?“
. 35 Tiftikhar Abmed __L23011%82 __|FA i - [t - — ] HC- Kohicizn |
w6 T - — _JEA 17031981~ T35y 20~~~ - 45, DC- Kohicizn Lower
. 3 MissSotuaZamen___ 0907-19% i T — __1210700)7 ~~ Dt - — THC.lanpur
p wm ey 85__ IMPhil 160772012 l"‘@B.__ ~ - promotict. - DC-Haripur
e + 12-03-1985 | MBA 3152013 ———i"‘i&olz — i._‘-.;v_&"“ CHD Office
WM 18-06-1984  [MS< B0y ] 3"050013 ~—~ s T [DC Haripw
G [ShahFehd 06-05-1988 _ | B.Sc Hons S50 — 21020 ~~ T AT TDC-Batagram
40 Mozrd Mo aond 154 3 3 i DRt . = f S
" 31 Hokin 7 — [ 15091969 | Matric TR Tonm a2l ™ pizd_ __|DC-Batagrem
2 \‘z.}.;z:;..m 3521971 | Mamie TOIBLIT o 0M T ~—Tppapotice. DC-Bagrem
e s L T DG SROTIRE oAl TPt . RO
S i d Segid 01081988 Ma " Tiemdae T er__*____?ﬁ;@?lm G Torgrar " 1
S 1;5;1:: azian97l  1BA SS9 T ob20Is " — TTomotce sonce | DC-Toghar
" e Nz ,‘“"’“"" | 2010171968 Matric 2000171988 ;%‘E&E@L DC-Haripur
T NnedU h__ 06041976 | Maiic _ I Promotce_ _ | DC-Manschra
t Rebeny "16:05/1969 MA/LLB 3 06042017~~~ Promotice DC-Batagram
, :s * Abd! Ghafoor 10067196 M 26001997 | 1-10:20 ~—{Romouce_ | DC-Haripur
. ‘; ‘ﬁddamﬂm ] . 02/03/1990 MBA __ ~ 10_05’."384 0120372013 ~ | Pomotee DC, Abbouzbed
6—-3-;—.&;;--%‘*’“35-7 2xd Shabid | 0303/197] Matric 2370571953 01-03.18 TPromouce DC- Torghar
31 Meammed Khalid 0870471964 Matric 01-03-84 150572013 Fromotice DC-Huripur
53 Hog Nowar ' L, 1502/1963 Maric 1 01-10-84 18 .. o Promotec 1DC, Abbottabad
5 N T1507199%0  |MA S0 oo Fromotoe | DC, Abbotisbad ~
e i %m;ﬁﬁ . 20'04/1984 FA 180672007 gs 122013 Fromotice DC-Kohistan Up;
5 o A 1 040471984 B.A 19/0872004 oﬂ;ml' I'romotice DC-Kohisten U
57 Giwlrm Aley 11051969 | Matric 300971992 LR Lromotice DC- Kolxj Palas
S FamleAbs ., 05011964 | Manic 19/09/ o Zromattee DC Hartipur
Ry e A 1071991 | 200212019 Promocice Hanpur
" Sim Khn ; g 090371985 | 2800272019 P DC Haripur
5 e , 20071970 Mztric —~;'gt;otoc DC ]
| Eaefdns _ lotoissl MA 260771992 [28022019 | Promos ~Munsehry
2 Mebormed Al 1 01.39°19%2 26/07/2006 mnmn hm DC-Maonsehra
; 2 Mitemmed Anwa 1 09.03/1992 :iiman 02-01-12 i Thewe | DC-Manschra
6 FezAbeed TOI53A068 | Mem — tz)‘é’-qu o;m-w I Promotee— | BC- Kohisun Lower
- | Mee 121987 1370572019 Promone—— +2C-Kehiston Low )
— — Promone D Robistor Lower
— — 1DC-Maneehn '

Ao f g,




P A
o s
‘ . - [ '

ix Vol h
P Rerinesin b oppes

el

) T Nob-aan 't s
Tix beoatan TP
I Abhbeitahgd
PO ARt
e Horasiuy
0 M, L
13 I.a;.w.ﬁ..‘g
M iinachey
1) .;.m.,.i.‘.‘uxgm.. T
13 Mansehra

) U.n 3.,:;.u._,:: - ’
Tho ﬁ.:rza.a_‘,a o
TP Abinetmibd B
DO Avbeuabed

B AbNmabaid
13, V:..:..r.._n T onver

¥ rant g4 amnuss ey tRevi( A

R
LA

TR

-~ -
ra lnision, Abbottabad




N . SEEmm

\
S ‘ _ . GOYERNMENT OF KHYBER PAKI'!TUN KH\’\’;’-\ ‘ .
. . N BOARD OF REVENUE /REVENUE AND ESTATE DEPARTMENT. ) .
. . v . ‘ i L
NOTIFICATION . o '
Peshawar, dated 23/01/2015 ' :
3 ,‘ . .~ .’. ‘- - R - “ . ‘\‘"- - R i .

No. Est1/11/135/SSRC/2033. : In pursuance of provisions contained in Sub-Rule (2) of rule 3 £ the North West-West Froutier Province Civil Servants

(Appointment, Promotion and Transfer)Rules, 1989, and in supersession of all rules issued in this behalf, the Revenue Department 10 consultation with the
Establishment And Admidistration Department and the Finance Departmen, hereby lays down the method of recruitment, qualifications and other conditions
specified in column 3 to 3 of the appendix to the notification which shall be applicable to post born in the cadre of Commissioners Specified in Column 2 of the

said appendix.

AMENDMENTS

- %3 | S No+| Nomenclawre of post with prescribed qualification . : : .| Age Method of recrujtment -
' pay scale ] ' . : ‘ .
Lyt Superintendent ] SR A By promotion, on the basis of seniority-cum-fitness, from amongst the Assistants (BPS-16)
‘ . " | with five years service as such in the offices of Commissioners of the Division concerned.
- By promotion, on the basis of seniority-cum-fitness, from amongst the Senior Scale
S Sienographers (BPS-16) with at least five years service in the offices of Commissioners,
- - K ' ' Deputy Commissioners and Political Azents of the Division concerned
2A Accounts Officer (BPS-16). ‘ -, ) - By transfer from the Treasury Department/ Accountant General Office Khvber Pakhtunkhwa.
I T P P . . o , . Provided. that an official earlier adinsted from surplus nocl will be considered as riuhily.
| - B - adjusted. - - _ e I




R

i

S
},:,'1\:0 INOITIENCIAUTE OF PUSL WELH | PISOU TUCU udiiteaiun |-
I pay sczle L o N b ] o o . ]
3. Asststant (BPS-16). At Jeast Second Class Bachelor's Degree from a recognized { 20032 |{oj Seventy five percent by promation, on the basis of seniority-cum-fitness, from amonost
s ’ ’ University. : : years. the Senior Clerks with at Jeast five vears service as Junior and Senior Clerk in the Offices
<" 1 ' K of Commissioner of Division concerned; and
St — ’ - - : L
/_ =4 twenty five percent by mrugl recruitment.
4. Senior Scale Stenographer (j) Atleast Second.Class Bachelor’s Degree, from a 20 to 32 | (a) Sixty percent by promotion, on the basis of seniority-cum-fitness, from amongst
(BPS -- 16) recognized University; ’ : | years. Stenographers with atleast five years service as such in the offices of Commissioners
: . concerned; and
; (i) a snred af 70 wards per minne in sharthand in Englich e e e e e
and 45 words pef minutes in typing; and (b) forty percenl’ by promotion, on the basis of seniority-cum-fitness, ‘from amongst the
) o Computer Operators with atleast five years service as such in the office of Commissioner
knowledge of computer using MS Word, MS Excel. concerned: e e R '
. Provided that if no suitable candidate is available for promotion, then by initial
E T . . DT recruitimenit. | oL T ' ' ;
5. Stenographer (i) At least second class Intermediate or equivalent { /8 to 30 { By initial recruitment.
(BPS - 14) qualification from a recognized Board years. ¥
(i1) A speed of 50 words per.minuie in shorthand in English ’
and 35 words per minnte in fyning: and . - .
Knowledge of computer in using MS Word,-MS Excel.
6. Senior Clerk By promotion, on the basis of seniority-cum-fitness, from .amongst the Junior Clerks of the
. ... (BPS-14).. . ) offices of Commissioner concerned with at least two years service as such. |
“6A |yHead Vemacular Cleck /(e _Arla) By transfer from amongst Senior Clerk ¢BPS-14) of the offices of Commissioner and
/;{Head Clerk - Deputy Comynissioner baving at least one year experience of Revenue and Land
< |-(BPS-14). . acquisition matters; or , ‘ :
__{b) Naib Tehsildars (BPS-14) of the Division concemed.



A FNo | Nomenclature of post with | prescribed qualification I Age T Method of recruitment ‘ -
A 5 pay scale . : . _ I ) T ’
* L& -1 Computer Operator i. At least second Class Bachelor Degree in Computer | 18-28 ‘By initial recruitment..
- (BPS - 12) y ' Science/ Information Technologv(BCS/BIT four | Years.’ .
x years); from a recognized university; or o A
i, At least Second Class Bachelor’s Deﬂree from a
recognized university with one ‘year Diploma in-
Information Technology from a recognized Board
“of Technical Education. : ) )
"84 | Carcianer "Al iedst second Cclass Bacneior Degree ~or equivaient | "18-30 By initial recruitment. -
(BPS-11). qualification. from Trecognized university alongwith -‘}’ea;s. S
: Certificate / Diploma in Housekeeping / hote] management. i N
from a recognized institute.
8. _Llnnior Qlesk (BPS LIV oo | st Sacoid Cla,sd , 1230, oL Thinty three nercent by nrometion, ot hacis nf caniorityzrom-fimesy, from amon ot N G
or equivalent qualification fromarecoomzed QaSldS and Naib Qasids, including holders of othier equwalem posts in- the Division
Board; and concerned with two years service as such, who have passed Secondary School Certificate
’ - . Examination; and
¥ ' (ii) A speed of 30 words per minute in typing. S o
o AN b) Sixty seven percent bv initial recruitmcni,
— Note For the purpose of promotion there shall be mamlamed a common sentority fist of
e Qasids and Naib Qasids etc with reference to the date of their regular appointment:
Provided that no separate seniority list of Matric and non-matric BS-1 (Class-1V)
* employees can be maintained being single cadre. Their semorny shall be f)\ed with reference
to the date of thelr regular appointment: :
R , Provided further that where a senior official does not posﬁess the requisite
- qualification at the time of filling up a vacancy, the official next junior to him possessing the
requisite qualification shall be promotcd in prefercnce to the senior official or officials.
5. Driver BPS - 4) Literate having LTV driving licensc issued by the competent | 18 — 32 | By initial recruitment.
authority. preference ‘will be given to those who have | years
sufficient experience in driving, repair and maintenance of
vehicles.




S
o _ . . S , ' A
/SAFN'() E Nomenclawre of post with I prescribed qualification | Age | Method of recruitment . B S .
' pay scate ) o . o o B -
“Cook / Waiter (BPS-4). Literate with three vears practical cxpericnce in any hotel or 18-32 | By'initial recruitment. -
: - . cuest house as cook 7 waiter. Years. ) : . . :
Qasid ' ’ -- "~ —— | By promotion on the basis.of seniority-com-fitness, from amongst the Naib Qasids with two
. ) ) : years service as such.”; and o
|18 Naib Qasid / Chowkidar / | Literate 18-32 By initial recruitment.
Behishti / Mali / Sweeper | Years. )
(BPS-01) )
: ' Sd/“" ;$:
SECRETARY TO GOVERNMENT
REVENUE AND ESTATE DEPARTMENT
"“‘««N“
28 ¥ - - -
!
!
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C. As. No. 1213 & 1214/2015. ' 9

9. In the facts and cliréumstances of the case and in the light ?f the case
law cited above, it is quite appaffent that the advertisement earlier’f made had
subsequently been withdrawn and thereafter an amendment was made in
the Rules and as_ yet thg resfi)ondents, have not appeared eitiier in the
examination or in any interviex? or selection, therefore, tﬁere ap;}ears to be
no vested right created in fheir ;favour, and accordingly any chanée fnade in
the Rules cannot furnish a ;:ause to the respondents. M_oré:oVer, the

amendment was made in:the Rules in order to clarify certain anomalies,

f— —————

which had duly been taken caré of, as such no malafide can be attributed to

—

the Government and as per the settled principle the determination of

LG e

eligibility of the respondents through amendment fully falls within the

—

domain and policy decision of the Government which does not warrant

interf;rence.by the Courts. Resultantly, these appeals are allowed and the

— [ ——

i;npugned judgment of the High Court is set aside.

Judge

Judge
Judge
ISLAMABAD
25.02.2016
(Farrukh)

Approved for Reporting.
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(13

In our opinion the High Court made the above order without
taking into consideration all the factors relevant to the case, namely, in
the first p[ace the taking out of the post of Deputy Supermtendent of the
category of class I, to which the petitioners belong amounted to
abolition of the post and its upgradmg on a higher scale of pay to a
creation of the new post; appointment to which required a"; stricter test of
efficiency by a competitive examination. Besides, all the I_ﬁspectors were
given the right to sit in the examination for any number of times to
qualify themselves for promotion. At the same time the pay scale of
those, who could fot succeed was raised to the limit of Rs 350, namely,
the same pay as that of a Deputy Superintendent when it: was a class III

post. In_the clrcumstances it cannot be said that any rights of the

petitioners were mfrmged, which they could enforce by a writ petition.

The Govemment has every right to make rules to ralse the efficiency of

the se)rv1ces, and 1f no vested right is denied to a party, the High Court
had no Iurxsdlctxon to interfere by means of a writ.” (emphasis supplied)

As far as the contention- of the respondents that the rules could not be
changed to affect them adversely is concerned, the said proposition has also

been settled by this Court in the case of Muhammad Umar Malik and

others vs. Federal Service Tribunal and others (PLD 1987 SC 172),

wherein the proposition that the rules of promotion could not have been
changed so as to affect adversely those already on the eligibility list i.e.,
combined list of U.D.Cs and S.G.Cs, was repelled by observing that, “No
such yested right in prbmotion ‘.or rule..sﬂ determining eligibility for
pr;omotion exists”, and held as under: -

“ Mr. Abid Hasan Minto,‘ Advocate, when called upon to address
arguments on merits, urged that the rules of promotion should not have
been changed so as to affect adversely those already on the eligibilities
list i. e. the combined list of the U.D.Cs. and S.G.Cs. In other words he
was claiming a vested right in promotion for all the U.D.Cs. borne on the
joint cadre on the date of its separation. The position of law on the
subject is clear in view of numerous decisions of this Court, e.g.
Government of West Pakistan v. Fida Muhamﬁzad Khan (1) Central
Board of Revenue, Government of Pakistan v. Asad Ahmad Khan (2),
Province of West Pakistan v. Muhammad Akhtar (3), Manzur Ahmad v.

Muhammad Ishaq (4). Nosuch vested right in promotion or rules

determining eligibility for promotion exists.”
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Sinﬁla;ly, the Junior - Instructors (BS-14) of | Technical Efiucation
Depari;ment with diploma of Engineering ie., equal to FA/F Sc are
promoied to BS-17 within 5 to 10 years period. Likewise, Sub-E?xgineers
(BS-11) of C&W, PHE anci Irrigation Department having B.A. d@gree are
considered or accelerated pfomotion to the post of Assi‘stant Enginfeer (BS-
17) after qualifying the departmental exam prescribed under their r%spective
service rules, as such the réspondents are entitled to gét further p%omotion
to the post of PMS BS-17 in their own seﬁce cadre. Further jus{tiﬁcation
given by the appellants was that the ministerial staff of Civil Sec%etariat is
transferable in different departn}fents of Civil Secretariat which n';}lke them
well acquainted witﬁ the nature of job of PMS Officers. Whereas, the
employees of other departments/cadre are experts in their own field and
their job profile is quite different from that of PMS Officers. Thus reserving
10% quota for ministeﬁal staff of Civil Secretariat is justified as these posts
cannot be used as learning place for others.

8‘. It is a settled proposition of law that the Government is entitled to
make rules in the interest of expediency of servi(;e and to remove anomalies
in Service Rules. It is the Service Rules Committee which has to determine
the eligibility criteria of promotion and it is essentially an administrative
matter falling within the exclusive domain and policy decision making 6f
the Government and the interference with such matters by the Courts is not
warranted and that no vested right of a Government employee is involved
in the matter of promotion or the rulés determining their eligibility or
fitness, and the High Court has no jurisdiction by means of writ to strike it

down as held by this Court in the case of The Central Board of Revenue,

Government of Pakistan vs. Asad Ahmad Khan (PLD 1960 SC 81), the

relevant portion therefrom is reproduced herein below: -
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staff. Moreover, the respondents could still compete in open merit as such

there was no discrimination. He further argued that the appellants were duly

competent to amend the Rules and the Rules were amended stlfictly in

accordance with law.

6. ‘On the éther hand, the re,_fspondents appearing in-person sgbmitted
that through the amendment they were deprived of their right. 'I’hejiz further
submitted that the Secretariat employees are alreefdy covere{i under
Schedule-I subsection 2)(b) for promotion' as such the ld% quota‘?:actuallyA
meant for other attached departments.

7. In the facts and circumstgnces of the case and in the 1ig13t of the \
arguments advanced by the learned Additional Advocate General as well as
the respondents in-person, it is to be considered whether amendment in the
Rules could be effected by the Government regarding restricting the
reservation of 10% quota only for ministerial staff of Civil Secretariat KPK
and whether it is justifiable, secondly, whether amendment was malafidely
made in order to exclude a.nd deprive the respondents from future prospects
of théir promotion moreso when they are performing the same functions
and duties as s'u;:h whether it is a discrimination and do the respondents
have a vested right to challenge the same. In the above perspective, whethef
the Higﬁ Court has the jurisdiction in the matter to strike down niles
relating to Civil Servants regarding their appointment and promotions énd
amendments made therein. The stance of the appellants is that amendment
in the relevant provisions of the Rules was quite justified as the employées
of attached departments get sufficient chances of promotion in their cadres
against the quota reserved specifically for them under their respective
service rules, whereas the employees of Civil Secretariat cannot appeaf in

those examinations, for instance the Sub Accountants in the District

~ Accounts Offices accorded promotion after qualifying SAS examination.
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holding substantive posts of ASuperintAendents, Private Secretaries, Personal
Assistants, Assistant Senié)r Scéle Stenographers, ‘Stenographelfs, 'Dat'a
Entry Operators, Computer Operator, Senior and Junior Clerks whé) possess
post graduate qﬁaliﬁpation :from;:a recognized University with at }:east five
years: service uﬁder the Government. From the perusal of the s;}me it is
apparent that the same ilad not been restricted only to S?cretan'at
empléyees. The Rules héve been amended througil notiﬁcati;c;n_ dated
04.10.2010, which reads as under: - ‘

(11

GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

- " Date Peshawar, the 04.10.2010

NOTIFICATION

No. SOE-II(ED) 2(14)/2009: In exercise of the powers conferred by
Section 25 of the North-West Frontier Province Civil Servants Act, 1973,

(NWFP Act No. XVIII OF 1973), the Chief Minister of the Khyber
Pakhtunkhwa is pleased- to direct that in the Khyber Pakhtunkhwa
Provincial Management Service Rules 2007, the foliowing further
amendments shall be made, namely:

AMENDMENT

" In Schedute I, against Serial No. 1 in Column No. 5 for Clause
(3) the following shall be submitted, namely:

(€)) Ten per cent by Selection on merit, on the basis of competitive
examination to be conducted by the Commission in accordance
with the provisions contained in Schedule VII, from amongst the
persons holding substantive posts of Superintendents, Private
Secretaries, Personal Assistants, Assistant Senior Scale
Stenographers, Stenographers, Data Entry Operators, Computer
Operator, Senior and Junior Clerks who possess post graduate
qualification from a recognized University with at-least five
years service as such.

CHIEF SECRETARY

KHYBER PAKHTUNKHWA” -
By virtue of the above mentioned amendment, the respondents being
employees of attached departments have been excluded to be eligible for
10% quota selection on the basis of competitive examinatioh.
5. The leamed Additional Advocate General for the appellants argued
that the said amendment had been made in order to clarify that
appointments to the posts of PMS (BPS—17) in 10% quota was meant only

for the ministerial staff of the Secretariat so as to encourage talented lower
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*

- of the High Court under ArL“M 199 of the Constitution of Islamic

Republic of Pakistan to sit iﬁ;ﬁtigment over the vires of thé rules or
notifications in \i/iew Qj'f the judgment rendered in the case tiitl_cd L A
Sharwani vs. GoVernrriént of Pakistan (1991 SCMR 1041) and that the
High Court coulcli not impute mala fides to the legislature when there was

absolutely nothing on the record as could even remotely suggét that the

rules were amended to benefit one and impair the rights of the Gther.”

3. It would be pertinent to fgproduce here the relevant portions of the

Rules prior to amendmnet as proyided in Schedule-I: -

S. | Nomencl | Minimum | Age.| Method of recruitment
No. | atureof | qualificatio | limi*
posts n for t for .
appointmen | initi
t by initial al
recruitment | recr
uitm
ent -
1 2 3 4 5
1 PMS 2" Division | 21- | 1) Fifty per cent by initial recruitment on the
(BS-17) | Bachelor 30 recommendations of the Commission based on the
as per Degree year result of competitive examination to be conducted by it
detailat | froma in accordance with the provisions contained in
Schedule | recognized *Schecule-VIL
-1 University.
' 2) Subject to rule7, by promotion inthe following
manner:
(a) twenty percent from amongst

Tehsildars, who are graduates, on
the basis of seniority-cum-fitness,
having five years service as
Tehsildar and have passed the
prescribed Departmental
Examination; and

(b) twenty percent from amongst the
Superintendents/Private Secretaries
on seniority-cum-fitness basis, who
are graduate and have undergone a
training course of 9-weeks at the
Provincial Management
Academy/Provincial Staff Training
Institute. A joint seniority list of
the Superintendents and Private
Secretaries shall be maintained for
the purpose of promotion on the
basis of their continuous regular
appoiniment to the respective
posts.

3) Ten percent by selection on merit, on the basis of
competitive examination, to be conducted by the
Commission in accordance with the provisions
contained in “Schedule-VIL, from amongst persons
holding substantive posts of Superintendents, Private
Secretaries, Personal Assistants, Assistant Senior Scale
Stenographers, Stenographers, Data Entry Operators,
Computer Operator, Senior and Junior Clerks who
possess post graduate qualification from a recognized
University with at least five years service under the
Government,

That according to the original Rules, 10% of selection on merit on the basis

of competitive examination was to be made from amongst the persons
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orders and notiﬁcatton before the Higtl Court b}t filing writ petitions
contending therem that dlscrlmmatory treatment 1s being given to the them
in v1olat10n of Article 25 of the Constitution of Islamic Repubhc of
Pahstan 1973 as they were perforrmng the same functions as that of
Secretarlat employees as such they cannot be excluded because they_

fulﬁlled the qualification and expene"(w}The High Court took the1r

contentions into cons1derat10n and v1de 1mpugned judgment held that they

‘ being similarly placed persons have been- treated differently as :;such it

constituted a sheer discrimipation and further held that it was not a case
\:;vhere rules have been challenged by a person in service rather it wa;s a case
where Blessings have been given to a class of employees by depriving
others through special arr;endment intreduced in the Rules in the garb of
1nterpretat10n and mxsmterpretatlon of rules, which smacks of malaﬁde on
the part of the appellants and accordingly struck down the notlﬁcatlon
dated 04.10.2010 and restored earlier mles framed in the original form as
per rule-3 of "Schedule-1 of the Rules, which entitled the respondent to
compete on’ 10% reserved quota on the basis of competitive examination to
be conducted by the Commission fr(')mk amongst the persons holding
substantive posts of Superintendents, Private Secretaries, Personal
Asststants, Assistant Senior Scale Stenographers, Stenographers, Data
Entry Operators, Computer Operator, Senior and Junior Clerks who possess
post graduate qualification from a recognized University with at east five
years service under the Government. Being aggrieved, the appellants
approached this Court by tiling Civil Petitions No. 442-P & 443-P/2014
wherein leave was granted vide order dated 20.1 1.2015, the relevant portion
therefrom is reproduced herein below: -

[13

The learned Additional Advocate General appearing on behalf of

the petitioners contended that it is well beyond the domain of jurisdiction
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Service (PMS). The said requisition was forwarded to the Khyber
Pakhtunkhwa Public Service éommission (hereinafter to bé referred %15 “the
Commission”), who thereaftér adﬁertised the said posts on 20.0’2.2010.
Pursuant to the adveﬂisémenﬁ, the respondents, Hayat Hyssain,
Superi;ntendent, KPK Publici Ser\"/;:ice Commission, Peshawar, and Abdul
Basir, :Ofﬁce Assistant, Board of Reveriue, KPK Pesha;war, applied under
10% reserved quota for ministerial staff as per the Proﬁncial Manaéement
Service Rules. Later on vide order dated 18.08.2010 it was conveye-d;g by the
KPK Establishment Departm}ent to the Secretary of the ‘Commissi‘;?n that
the matter with regard to 10% resj‘erved quota in PMS (BPS-17) had been
éxarniﬁed by the KPK Establishment Depértment and it is clarified that the
same is meant only for _miniéterial staff serving in the Administrative
Departments of KPK Civil Secretariat excluding the employees of attached
departments/subordinate offices. The said letter was followed by another
letter dated 09.09.2010 wherein it was intiinated to the Commissioﬁ 'that |
requisition of 53 posts of PMS officers (ﬁnder 10™ in-service quota) is
withdrawn by issuing notiﬁcation dated 04.10.2010 through which Khyber
Pakhtunkhwa Provincial Management Service Rules, 2007 (hereinafter to
be referred as “the Rules™) have been amended and 10% reserved quofa had
been restricted to persons holding substantive posts of Superintendents,
Private Secretaries, Personal Assistants,. Assistant Senior Scale
Stenbgfaphers, Stenographers, Data Entry Operatbrs, Computér Operator,
Senior and Junior Clerks borne on the cadres strength of Secretariat who
possess post graduate qualification from a recognized University with at-
least five years service as such. The said orders and notification gave rise to
a grievance to the respondents, \'wvho being employees of attached
departments and who have been ex.cluded from 10% reserved quota as

previsouly provided in the Rules as such they had challenged the said



- IN THE SUPREME COURT OF PAKISTAN
(Appellatc Jurisdiction)

PRESENT: M. Justice Mlan Sagib Nisar
Mr. Justice Amir Hani Muslim
Mr. Justice Igbal Hameedur Rahman

Civil Appeals No. 1213 & 1214/2015.
(On appeal against the judgment dated 28.05.2014
passed by the Peshawar High Court, Peshawar
inW. Ps No. 3857 & 4423/2010):

Govt of KPK through Chief Secretary, ’

Peshawar, etc. - (in both cases)
‘ Appellant(s)
Versus
Hayat Hussain, etc. ' ) (in C. A. 1213/2015)
Abdul Basir, etc. (in C. A. 1214/2015)
Respondent(s)
For the Appellant(s) :
(in both cases): Mr. Wagar Ahmed Khan, Addl. AG.
For the Respondent(s): In-person.
Date of Hearing: A 25.02.2016.
JUDGMENT

Igbal Hameedur Rahman, J: - Through this single judgment, we

intend to depide the listed appeals. The instant appeals are directed against
the judgment dated 28.05.2014 pésscd by the Peshawar High Court,
Peshawar, in W. Ps. No. 3857 & 4423/2010 whereby the said petitions filed
by the respondents have been accepted. |

2. Through the above mentioned writ petitions, the respondents had
sought a declaration that orders datéd 18.08.2010, 09.09.2010 &
04.10.2010 be declared as illegal, unconstitutional, without lawful
authoﬁty, ultra vires to their rights and based on malafides and also sought
thét a direction be given to the appellants to proceed with the process as per
the advertisement dated 20.07.2010. -The precise facts are that the

appellants requisitioned 53 posts in BPS-17 in the Provincial Management



~ (3)  Seniority on initial appointment to a service, '[cadre] or post shall be
determined as may be prescribed. : :

%(4)  Seniority in a post, service or cadre to which a civil servant is promoted shall
take effect from the date of regular appointment to that post;

Provided that civil servants who are selected for promotlon to a higher post in one

 batch shall, on their promotion to the higher post, retain their inter-se-seniority as 1n thc lower

post.

°(5) The seniority lists propared under sub-section(1), shall be revised and noﬁﬁed

_ in the official Gazette at least once in a calendar year, preferably in the month of January.

9, Promotion:-(1) A civil servant possessmg such minimum qualifications as may be -

prescribed, shall be eligible for promotion to a %[higher] post for the time being reserved
under the rule for departmental promotion in [ ] the service or cadre to which he
belongs.’

2) A post referred to in sub-section (1) may either be a selection post or a non
selection post to which promotion shall be made as may be prescribed-

(a) in the case of a selection post, on the basis of selection on merit; and
(b) '~ inthe case of non-selection post, on the basis of seniority-cum-fitness.
10.  Posting and Transfer:- Every civil servant shall be liable to serve anywhere within

or outside the province, in any post under the Federal Government, or any Provincial
Government or Local authority, or a corporation or body set up or established by any such

- Government:

' Provided that nothing contalned in this section shall apply to a 01v1l servant recnuted
specifically to serve in apartlcular area or reglon O T S TS P T PR TUOR

- Provided further that, where a “civil servant is required to serve in a post outside his
service or cadre , his terms and conditions of service as to his pay shall not be less favourable
than those to which he would have been entitled if he had not been so required to serve.

11, Termination of service:- (1) The service of a civil servant may be terminated
without notice- :

()  During the initial or extended period of his probation:
Provided that, where such civil servant is appointed by promotion on

probation or, as the case may be, is transferred from one [service], cadre or post to |
another [service], cadre or post his service shall not be so terminated so long as he

H ! E PRI ""':‘.
. lr!_:v IUR I T PR N At

7 The word "grade" substituted by NWFP Ordmance No. IV of 1985.
8 Sub section (4) of Sec-8 substituted by NWFP Ordinance No. IV of 1985.
s Sub section (5) of Sec-8 added by NWFP Act No. I of 1989 ‘
10 The word “higher” inserted by NWFP Ordinance No. IV of 1985.

1 The words “the higher grade of” omitted by NWFP Ordinance No. IV of 1985.
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before the expiry of the original or extended period of his pfobation, has failed to pass such

examination or test or to successfully complete course or the training shall, except as may be
prescribed otherwise-

(a) if he was appointed to such service or post by initial recruitment, be
discharged; or :

(b)  if he was appointed to such service Or post by promotion or transfer, be
reverted to the service or post from which he was promoted or transferred and
against which he holds a lien or, if there be no such service or post, be
discharged: : ' ‘ ' m

Provided that in the case of initial appointment to a service or post, a civil servant
shall not be deemed to have completed his period of probation satisfactorily until his

 character and antecedents have been verified as satisfactory in the opinion of the appointing

authority.

7. Confirmation :- (1) A person appointed on probation shall, on- satisfactory
completion of his probation, be eligible for confirmation in a service or, as the case may be, a
post as may be prescribed. £

2 A civil servant promoted to a post > ] on regular basis shall be eligible for

 confirmation after rendering satisfactory service for the period prescribed for confirmation

therein.
Ao

3 There shall be no confirmation against any temporafy post. |

4) A civil servant who, during the period of his service, was eligible to be
confirmed in any service or against any- post retires from service before being confirmed shall

-not, merely by reason of such retirement, be refused confirmation in such service or post or

any benefits accruing there-from.

- (5  Confirmation of a civil servant in a service or post shall take effect from the
date of occurrence of permanent vacancy in that service or post or from the date of
continuous officiation, in such service or post, whichever is later.

7/ 8. Seniority:- (1) For proper administration of a service, cadre or 3 [post], the appointing

a W oe W N

~ authority shall cause a seniority list of the members for the time being of such service, cadre

or 4[post] to be prepared, but nothing herein contained shall be construed to confer any vested

_ right'to a particular seniority in such service, cadre or °[post] as the case may be.

2) Subject to the provisions of sub-section (1), the seniority of a civil servant
shall be reckoned in relation to other civil servants belonging to the same service or 6[cadre]
whether serving the same department or office or not, as may be prescribed.

The words “or grade” omitted by NWFP Ordinance No. IV of 1985,
The word “grade” substituted by NWFP Ordinance No. IV of 1985,
The word “grade” substituted by NWFP Ordinance No. IV of 1985.
The word “grade” substituted by NWFP Ordinance No. IV of 1985,
The word “grade” substituted by NWFP Ordinance No. IV of 1985,



PREFACE

The Government of N-WFP Establishment Code was f st publzshed by the
Services & General Administration Department in May 1987. It was subsequently updated
and the revised version came out in August, 2000. Since its publzcatzon the Establishment
Code, a compendium, of laws, rules and administrative instructions pertaining to the terms
and conditions of service of the Provincial Civil Servants has served as a standard reference
work in the offi czaldom :

2. ' Since a period of over 10 years has elapsed during whzch large scale

amendments in the laws and rules have been made, it was necessary to bring out a revised

" and updated edition of the Establishment Code incorporating the latest instructions and
amendments. :

3. A committee comprising Mr. Mian Muhammad, Additional Secretary
(Cabmet) Mr.Shakirullah, Deputy Secretary(R-Ill), Mr.Jan Said Section Officer (O&M)
and Mrs. Robin Haider Bukhari Section Officer (R-VI) was constituted fo g;ewse and update
the Establishment Code. This new edition is outcome of endeavours of this Committee.

4. : This Code -comprises law, rules and administrative instructions with regard
to terms and conditions of Government Servants. In the present edition, amendments in
laws, rules and instructions upto January, 20] 1 have been incorporated.

-5 ' Suggestions for improvement in the Establishment Code are welcomed and
may be addressed to the Section Q[f‘ cer (O&M) E&AD.

( Rashid Ahmad )
o Secretary Establishment
Dated 07-02-2011 : . .
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semorlty who were nenther arrayed before the Service Tribunal nor

was any opportumty afforded to them to respond and defend thejr

senjority.

Perversity in the impugned Judgment this c:vrl petition is dlsmlssed

and leave is refused.

,J

e

Judge

Judge'

Islamabad the

6% June, 2022
Khalid

Approved for reporting
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clarmed as a vested right. The semorlty of the petitioner was rrghtly
fixed in 201 5 which is also remlnded us the celebrated turn of phrase
“Birds of a feather flock together that is somewhat communal in
everyday speech used to refer to the resemblance, unlformlty and
equivalence within a group of people ‘who are permitted to Join and
sensed safeguarded and sh:elded around one another. Accordmg to
Blacks Law chtlonary Nmth Edition, “antedate” means tg affix with.

a date earlrer than the true date; backdate . Similarl.V, in the

Whartons Concrse Law Drctronary, “antedate” means to date a

document before the day of: its execution and to affix wrth a date -
earlier than that true date. "Whereas in Legal Thesaurus » Regular
Edition , William C. Burton antedate ‘means to affix an earlier date ;
anachronize; ass:gn to an earher date date back date before the true
date; date before the true time; date earlier than the fact; foredate
predate set an earller date and transfer to an earlier date. The

learned Tribunal in its | udgment also consrdered the venue of

progression with mathematlcal calculation and further dlscussed the

requlred minimum length of service for promotron . Accordrng to .

factual matrix, the petltloner Jomed 4314 CTP in the year 2015 hence
his prospecuve leeway or possibility of promotion would be matured
after five years for BS —-18. Had the appeal of the petltloner allowed by
the learned Federal Servrce Trzbunal it would deem to have been .

allowed antedated senlonty in BS -l7 wrth 35t CTP contenders in the

—
‘year 2007 that would tantamount to nurture qualifying service for
— T
promotion for BS —18 & BS -19 wrthout passing out 35t CTP, The

—

petitioner had entreated for d:rectlons agamst the respondents to

grant antedated semonty wrth effect from 2007 with all consequentlal

beneflts whlch request or expectatlon was “beyond the rules and

norms. It would also rnequrtable and unreasonable to the other

———

'members of service and obviously overturn and obl;terate th eir
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accordance with the applicable rules and regulations with a venue of
consideration for progressiori including the fixation of seniority in line

with the criteria protiided under the applieable rules and such

consideration can only be invited if all requisite conditions or

preconditions are fulfilled by such claimant enabling him to join the

queue or stand in line. Though it is an admitted fact that the

petitioner joined training with the batch of 43w cTP But he is

aspiring and ambitious for the fixation of his seniority W|th the batch
of 35t CTP without passmg out in that tralmng course Wthh besides
being unpersuasive and_ |rrat|onal also qunte unfamiliar and allen to
the applicabie rules governlng and regulating the prmaples
envnsaged for ﬁxatlon of seniority to any partrcular post or cadre. At

this juncture reference of Office Memorandum dated 23.09. 201 5

»issued' by Establishment Division, Government of - Pakistan for

~ determination of inter-se seniority of officers of all Occupational.

Grodps and Services is quite significant. The relevant paragraph (a) &

(b) are reproduced ag under:-

(@) All cases pending or future of probationers/officers
received for determination of seniority due to deferment

will have seniority fixed with the batch, these

probationers/officers undergo CTP and not their original

CSS batch. Accordingly, all past cases that have been

decided otherwise i.e., seniority fixed with original CSS

batch will be reverted to bring these at pa r with the new

policy issued vide establishment Division O.M.

No.1/3/2014-T-V dated 05,03.2015.

(b) if a probationer is granted deferment after joining
CTP with original CSS batch, his/her seniority will be
fixed with the batch he/she undergoes/complete the
CTP.
9. In order to streamline the proper administration of a service, cadre .
or post, the appomtmg authonty is requlred to make out a semonty

list of the members, but no vested nght is conferred to a partlcular

seniority in such serwce cadre or post. No antedated semonty can be
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- accordance with these Rules shait count semonty from the date of

regular appomtment against a’ post in Service and accordmg to Rule
5, the mltlai apporntment to the Service against cadre posts in basic
Grade 17 is to be made on the basis of the results of the competltlve
examinations held for the purpose by the Commission. Whereas in
sub—ru[e 2 it is clearly meptloned that unless the agpo:ntmg
authority in any case otherwi%e directs, a person appointéd to the

Service under sub ~rule (1) shall be -appointed to the Servrce as a

'probatroner in accordance W|th the rules which the Federal

Government may make from tlme to tlme rncludlng rules and orders
relatmg to training during probation and shall be reqwred to
undergo such departmental training and pass such departmental»
examinations as may be specified by the Federal Government or the

Government of the Provmce to which he is allocated.

8. It is further reflects that on 23.09.2019, provisional inter ‘se
seniority of PSP probationers of 43rd CTP was issued in t-he light of
Rule 7 (4) and (5) of Occupational Groups and Service (Probation,
Training and Seniority) Rules, ‘19901 in which the name of the
petitioner was at S erial No.21 but he wanted that his seniority should
be fixed with | 35t CTP vwith'o‘ut qualifying requisite training
programme which means that seniority of many person will be
severely affected wrthout providing any opportunity of bemg heard to
them The Iaw is somewhat and moderateiy well settled in series of
drctums of superlor Courts hnghllghtmg the conspectus that a
partrcular claim of promotion or seniority is not a fundamental rlght
and a person is d:sentltled to claim seniority from a date he was not
bome or. take on in the service. In the phtlosophy or Junsprudence of
service Iaws no one has a vested rtght to a partrcular promotion

or partlcular semority but it is always governed and regu!ated in
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re,qu.es.ts for-his continual an‘d unending deferments were tg._eing made
and according to the petitioner he was not being relived l;or joining
CTP by the Governor Sindh as he was performrng very crucral job.of
ADC in the Governor House. No less than 8th consecutlve deferments
were allowed on requests and eventually the petitioner J,olned 43rd
C.T.P. after that h.is inter-se seniority was fixed with 43rd CTP at |
Serial No.21. The completion of training was mandatory whrch the

petitioner failed to join until 43 d CTP. It is also beyond reason'able :

- comprehension that though the petltloner was willing to jom CTP but

under some compellmg crrcumstances he was prevented and his
contlnuous deferments were being asked without his consent or
unwrllrngness Nothing placed on record that he ever raised any
objectlon or demur that he wanted to Jom training rather than
enJoymg the post of ADC We are also not persuaded that there was
SO serious scarcrty and drought of profrc:ent officers to undertake the
JOb of ADC except the petltloner henceforth the presence of petltroner
was so lndrspensrble and de rigueur that except him no other person.
was accessuble or easy to get to serve the errand of ADC wrth
excellence than the petmoner Nothing was placed on record to show
that he ever. requested the Governor Smdh to release h:m for joining
CTP Keepmg in vrew his complete srlence at least for 8th deferments
the possibility cannot be ruled out that the deferments were

requested and allowed with his consensus and acquiescence.

7. According to 'Ru'le 11 of - the - Police Service of Pakistan
(Composition, Cadre & Seniority) Rules, ‘19-85,'the members of the
Service referred to in clauses (a) and (b)."of s'txb"—rule- (2) of rule 3 shall
r'etain the same seniority as is shown in the gradation list as it stood
immediately before the commencement-of these rules. It'is inter alia

provided in sub-rule (2) that the persons. appointed to the Service in
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that the‘seniority of the probationers sh.all.be determined by the
appointing authority after ‘.final passing OUt examinatici‘n. In the
appomtment letter of the petltloner referred to above, it is further
prowded in clause 2 (i) that the petitioner will remain on probatron
for a period of two years or for such pertod as government may
extend for the successful completion of training, the probat;onary
period shall not be termmated until completlon of Common Training
at the Civil Services ‘Acaé;lemy, Lahore, Specaallzed Trammg at
National Police Academy, Islamabad and passmg out the prescnbed
exammat:on mcludmg the fmal passmg out the examlnatron which
will be conducted by the FPSC or any other government specnﬁed
educational institution . It 1s further divulges from the record that vide
letter dated 06.12. 2008 the Civil Serwces Academy on behalf of
Dlrector General Clvul Services Academy conveyed congratulatlon to
the petmoner on his selection to the Police Servrces of Pakrstan and
he was welcomed to join campus of Civil Servnces Academy for 36t
Common Training Programme on 15. Ol 2009 however the petltnoner
could not join as he was not relived by the Governor Smclh where the
petltloner was performmg the job of ADC The deferment of the
petltloner was requested by the Governor with the suggestlon that

the petmoner may be allowed to Jom 37th Common Trammg

'Programme in the subsequent year.

6. The petitioner was being continuously called upon to join Common
Training Programme' but on continuous request s of his deferment the
matter was lingering on. It is clear beyond any'shadow of doubt that
even in the appointment letter it was clearly provided that the
petltioner wiII remain on probationary period until completion of
Common Trammg programme in Civil Services ‘Academy and

regardless of inviting. the petltloner each and every time to join CTP,
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approval’of-the Secretary Establishment Division on the request of
the then Governor Sindh . After eight deferments the petltloner joined
43 CTP thereafter, hrs mter—se seniority was fixed with 43rd CTP at .
Serial No 21. It was further contended that semor:ty of the petitioner
was flxed in accordance with para 1 (a & b) of the Establlshment
DlVlSiOﬂ s O.M.No. 1/3/2014—T—V dated 23.09.2015. It was further |
contended that the semor:ty of the probationers was to be determmed
after Final Passing Out. Exammatlon under Rule 7 of Occupatlonal
Groups and Servuces (Probatlon Tralnlng and Semorlty) Ru!es 1990.
The pet:t:oner compieted hIS CT P wnth 43+ CTP and hlS rnter -se

seniority was fixed accordlngly

5. Heard the arguments. The record reflects that on recommendation
of the Federa! Public Service Gomrn'ission , the competent authority
issued an offer letter to the petitioner on 31 .08.2007 for hvis induction
in the Police S’eryice of Pakistanfin BS -17 on certain terms and
conditions of service which, inter alia, provided that the 'petitioner’
was required to qualify every exa'rnin_ation to the satisfaction of the
head of training/'Edu_cati'onal Institution where he shall-undergo
training So far as the seniority is concerned it was clearly
mentloned in Condltlon No 2 (|x) of the offer Ietter that the senlonty'
of the petrtloner in the group/ser\nce shall be determined by the
appomtmg authonty after the final passmg out of examination in I‘
accordance with Rule 7 of the Occupatuonal Groups and Servrces |
(Probatlon Tralnlng and Semonty) Rules, 1990. In response to thls
offer letter, the petltioner communlcated his acceptance to the terms
and condmons of appomtment vide letter dated 11 09 2007 to the
Deputy Secretary, Establlshment Dtvmon Government of Paklstan
lslamabad Under Ru!e 7 of the Occupatlonal Groups and Servrces-

(Probatlon Tralmng and Semorrty) Rules 1990 itis clearly prov ided
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Desplte that, he claimed antedated seniority from 2007 with 35th
CcTP members of service. He preferred a departmental -appeal on
02.10.2015 which was rejected thereafter; he filed service appeal
before learned Federal Serv:ce Tribunal which was also, dlsmissed
3. The learned counsel for the petitioner argued that the petitioner
was appointed in terms of Poilce Service of -Pakistan (Composntion
Cadre & Seniority) Rules, 1985 hence he was entitled to the semorrty
from the date of his regular appointment without qualifying common
training programme He further argued that the petltloner was
discriminated in not aSS|gmng semority from the date of reguiar

appomtment with 35 th CTP. The petitioner was prevented from Jom:ng

Common Tramlng Program m the exigency of service and not for any

reason attnbutable to him, therefore he couid not be denied seniority

from the date of regular appomtment in terms of Rule ii(2) of Police
Servrce of Pakistan (Composmon) Cadre & Semorlty) Rules 1985. It

was further contended that the Rule 7 of Occupational Group s and

Services (Probation, Traunmg and Senlority) Rules, 1990 contempiates

determlnation of semority amongst probatloners whereas the Rule
11(2) of Police Service of Pakistan (Composntion) Cadre & Semorlty

Rules, 1985, provrdes that seniority to the se rvice shall be counted

'from the date of regular appomtment

4. The Iearned DAC argued that the petitioner was inducted in PSP
on reserved quota of Armed Forces. ln the appomtment letter dated
31 08 2007, it was cleariy mentroned that the semorrty shall be

determmed after Passmg Out Examination in accordance with Rule 7
of the Occupational Group and Servrces (Promotion, Training &

Seniority) Rules, 1990. The terms and conditions of appointment were
accepted by the petitioner'\rvithout ahy reservation but he did not join
tramtng in 35th CTP and on continuous requests made from time to

time he was allowed deferment from 35th CTP tlll 42nd CTP wnth the
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JUDGMENT

MUHAMMAD ALl MAZHAR, J. This ACiviI Petition for leave to appeal

is directed against the judgment dated 03.12.2018, passed by learned
Federal Service Tribunal, Karachi Bench in Service Appeal No. 51 (K)

CS/2018, whereby the Appeal filed by the petitioner was dismissed.

2. The short and snappy minutiae of the case are as under: -

The petitioner joined Pakistan Navy and promoted as Lieutenant on
01.01.2004. While performing his duties as Lieutenant, he was
appointed ADC to the Governor Sindh in 2006. During the posting,
the petitioner was given an option to join Federal_Civil Service . The
- petitioner joined the selection process and on the recommendations -
of the Federal Public Service Commission, he was inducted in the
Police Service of Pakistan in BS -17. The petitioner was called upon
to "undertake 35™ Common Training Program (CTP) but the
Governor Sindh refused to relieve the petitioner and requested for
his deferment. According to the petitioner, he was deferred every
year on the requests of Governor Sindh till 2015, i.e. 42nd CTP.



