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preliminary hear

for the date fixed,

The appeal of Mr. Miraj-ud-Din resubmitted today

by Mr. Shahid Qayyum Khattak Advocate. It is fixed for

ng before touring Single Bench at D.I.Khan

otices be issued to appellant and his counsel

By thejorder of Chairman
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Sir,
|
1. The deficiency regarding the statutory period of 90 days wait was not

fulfilled but the Learned Counsel requested to put up the objections and his
reply before the court.

2. Submitted for an appropriate order, please.
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“ ‘ This is an appeal filed by Mr. Miraj-ud-Din today on 04/10/2022 against the or_de\r
- dated ],5.09,2022 against  which he preferred/made departmental apbeal/
r'epresentaﬁon on 16.09.2022 the period of ninety days is not yet ‘Iapsed as per section 4
6f~the Khyber Pakhtﬁﬁkhwa Service Tribunal Act 1974, which is premature as laid down

i an authority report as 2005-SCMR-890. |
As such the instant appéai is returned in original to thé appellant/Counsel. The

appellant would be at liberty to resubmit fresh appeal after maturity of cause of action.
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BEFORE THE HONOURABLE KHYBER P

_ |
| . .
Service Appeal No. ! Z g / b of 2022

S#

7
’

TRIBUNAL, PESHAWAR.

Mirai-ud~Din

Versus.

AKHTUNKHWA SERVICE -

Govt, Of Khyber Pakhtunkhwa etc

‘Service Appeal

Description of Documents

Annex

Page No.

Service appeal with Civil Misc.

‘Addresses of Parties

]"9

Jo

Copy of office order No. 443§-42/Ps
(Estt:) dated 23.07.2020

/7

Copy of Departmental Appeal by

.| Appellant dated 27.05.2021

Copy of Departmental Appeal by
Appellant dated 03.12:2021

Copy of office order No.2007-

2010/Estt: dated 07.04.2022

| Copy of Office order bearing '
‘N6.1106/Supdt: dated 08.05.2022

Capy of Office order bearing \

No.1 125/Supdt: dated 10.05.2022

Copy of Office order bearing
N0.2027/S-32 dated 28.07.2022

10.

Copy of Office order bearing No.2331/ .
dated 08.09.2022 : :




| Copy of Office order bearing Endst.

15,

" 'No. 5226-30/Acct; Dated 15.09.2022 cv i 19
1. Copy of Departmental Appeal of D
-7 | appellant - . . 20
5. | Copy of the Writ Petition No.285- E |
14, - Other documents' Lo
B - - 38- 49
Vakalatnama

oL F

- - (MIRAJ-UD-DIN)
Through ‘

. Shahid Qayam Khattak
Advocate Supreme Court.

Yz

yed Roman Shah,
. Advocate. ngh Court




BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE .
TRIBUNAL, PESHAWAR.

Service Appeal No. Z ?/O/of 2022

era;-ud-Dm Senior Clerk BPS 14, Deputy Comrﬁissioner Office, South
Wazmstan Trlbal District. -

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary, Revenue &

Estate Department, Khyber Pakhtunkhwa Peshawar.

Senior Member Board of Revenue, Revenue & Estate
Department, Khyber Pakhtunkhwa, Peshawar

Commissioner, D.l.Khan Division, D.l.Khan.
Deputy Commissioner, South Waziristan at Tank.

O A wnN

Secretary to Commissioner, D.|.Khan Division, D..Khan

RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF THE K.P.

SERVICE TRIBUNALS ACT, 1974, AGAINST THE .

OFFICE ORDER  BEARING __ENDST.
No.522630/AccT: DATED 15. 09 2022 ISSUED
BY THE RESPONDENT No.3. -

PRAYER:

On acceptance of present' Service. Appeal ‘and by
setting aside Office order bearing Endst. No.5226-

- 30/Acct: Dated 15.09.2022, the impugned transfer of
appellant from South Waziriétan to D.l.Khan, may'
graciously be cancelled and as fesult the;eof. the
posting of appellant as Senior Clerk at D.C. Office
South Waziristan, may graciously be restored.

. APPELLANT.




N

Respectfully Sheweth, A

1. That the appellant is servmg in the office of Deputy Commrssnoner South

- Woaziristan as Senror Clerk

2, That the appellant is a District Cadre employee and Deputy
Commissioner is his appointing authonty, transferring authority as well as
Drawmg ‘& Dlsbursmg officer. Therefore appellant cannot be transferred

out of the territorial authority / jUflSdlCtlon of the Deputy Commissioner,
South Wazrrlstan

3. That the appeliant service' record, seniority, ACRs, Lien etc are
maintained in Deputy Commissioner’s office, .South Waziristan Tribal
Drstnct hence Deputy Commissioner is the appointing authority srmllar .
transfernng power vested with Deputy Commissioner ‘despite that .

~ Commissioner wrongly issued transfer order to the appeliant, hence
hable to be set aside.

4._That prevrously the petmoner was transferred from Deputy

Commrssroners offlce South  Waziristan Tribal District to the

' Commrssroner office D.t.Khan vide office ~ order

' No. 4439-42/PS(Estt ) dated 23.07.2020 (Annexure A) and accordingly

the appellant filed serval applications for his repatnatlon to . parent
: department (Annexure A-l & A-ll).

~ 3. That accordingly the petitioner served in Commlssroner OfF ice, D.I.Khan,

at District D I.LKhan and thereafter vide office order No. 2007-2010/Estt :
dated 07. 04 2022 (Annexure B), the petitroner was repatnated to his

parent off“ ice i.e Deputy Commussroners ofﬁce South Wazmstan Tribal
Distnot
\

6 That accordmgly appellant reported to his parent office (Deputy

Commrssroners ofF ice, South Waziristan Tribal District) and started to
perform hIS official duties




7. That vide order No 1106/Supdt dated 08. 05 2022 issued from the office
-of respondent No.4, the appellant has been assigned the task 1o look

after the affairs of Naib Tehsildar Shawal (OPS) (Annexure C-i I} but
subsequently the said / order has been modified vide order

No.1125/Supdt: dated 10.05.2022 (Annexure C-il) and the appellant has
“been directed to look after the affairs of Naib Tehsiidar Sararogha (OPS) -

Again, after the lapse of about two months another order bearing
No0.2027/S-32 28.07.2022 (Annexure C-lil), issued from the office of
respondent No.4; the appellant has been assigned the duties of Office

Supenntendent m the office Deputy Commussnoner South Waziristan
Tribal District. ' '

- 8. That once again vude order No.2331/ dated 08 09: 2022 issued from the

. office of respondent No:4, the service of appellant has been transferred

and posted as Reader to Deputy Commissioner's South Waziristan

Lnnexure C-IV) and now again respondent No.3 vide Office . order

bearing Endst. No.5226- 30/Acct: Dated 15.09.2022 Lnnexure C-v),

- was directed the appellant to report to the office of Commnssmner
D.l.Khan Division at Dlstnct D.L.Khan.

9. That aggneved from the transfer order, the appellant- preferred a
department appeal on 16.09.2022 but the same has not been

considered. Copy of Departmental Appeal of appellant is enclosed as
{Annexure D).

\

10. That appellant tlme and again approached to the office of Respondent
No.3 but till date: no response of the Departmental Appeai has been
received to the appellant; therefore, the. appellant has been left with no
option but to file present service appeal before this Honourable Tribunal

following grounds

GROUNDS:

for cancellataon of his transfer order dated'15.09. 2022 on, mter alia, the o




Ul

A. That th'é impugned Office ofder'bé%ring'Endst. No0.522630/Acct:
Dated 15.09.2022 is iftegal, unlawful, without juri.sdictior_l, without
lawful authority and having no'binding effect upon rights of appéllént.

L]

B. That the appellant is a District vCa;dre employee and Deputy

| Commissioner is his appointing authority, transferring authority as well

as Drawing & Disbursing officer. Therefore, appellant ‘cannot l;e

' transferred out of the territorial authority/jurisdiction of the Deputy

Commissioner, South Watziristan Trival District. On. this sole grourid'
Ehe impugned transfer order is squarely u'nwarranted.

~C. That préviously although the appellant was - trans’fefréd to
Commissioner Office at D.1.Khan but he was drawing salary from the
Deputy Commissioner’s office South Waziristan'Tribai'District. This
fact alone is sufficient to establish that the impugned transfer of .
appellant is -having na legal backing and he is still at the rol| of Deputy
Commissioner’s Office South Waziristan Tribal District.

D. Thét appellant has been made a rb!ling stone ‘by official respendents
just because.of the fact that he is not having any political backing.

ﬁgl | S Firs_tly, the'appéllant was transferred from South
| ‘Waziristan Tribal District to D.l.Khan vide Office
Order dated 23.07.2020, and the appellant was
repatriated to his parent office D.C. Ofﬂc_e South
Waziristan 07.04.2022.  ~ |

Secondly, the petitioner vide office or'der dated
15.09.2022, again transferred out from South
Waziristan Tribal District to Commissioner Office at
D.1.Khan despite the fact that at D.I.Khan there is
o o .~ . separate Deputy Commissioner, whose staff can
| B " be posted anywhere in the. District D.| Khan.

E. That the appellant has been transferred out from District South
Waziristan only for the reason that he impugned the illegal allotment
of the official accommodation, occupied by appellant, to the DPO

s
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South Waziristan, despste the fact that the DPO South Wazmstan had
already allotted an official accommodation; and in this regard
-appellant filed a Writ Petition No. 285-D of 2022 before the

Honourable Peshawar ngh Court D.l.LKhan Bench, which is still
pendmg

. The only aim and intent of impugned office order is to sabotage the

-rights  of appellant- and get vacate from him the official
accommodatlon which he is legally. occupying being a District Cadre
empioyee and his family is still residing there. Hence, a great, great

injustice is being done to' the appellant. Copy of the Writ Petition
No 285- D/2022 Is enclosed as. Annexure E.

. That the lmpugned office order is not in the public interest rather the

same is. based on mala fi de and therefore, the same is havmg no
legal sanctlty and not worth to be mamtamed

. That the appellant bemg a district cadre employee and can only serve |
~ within the control of Deputy Commissioner, South Waziristan Tribal .
District, the impugned offi ice order is therefore nuility in the eyes of

law and, rights of appellant are required to be protected

. That even otherwnse the appellant after his: repatriation to Deputy

Commissioner's Office South Waz:rlstan has not compléeted his

- ordinary tenure of service; and it has been held by the superior Courts

that when the ordinary tenure for a posting has been specified in the
law or rules made thereunder, such tenure must be respected and
cannot be varied, except for compelllng reasons, which should be

recorded in writing and are judicially reviewable. On this score too,

the impugned transfer is liable to be, cancelled.
/

. That under the Khyber Pakhtunkhwa Postmg & Transfer Pollcy

normal-tenure of service is three years and transfer in the v10|at|on of
such pollcy is simply to be recailed Reliance is placed on 2001 PLC

(CS} 17




~ South Waziristan, may kindly be restored.

N . 4
) -
-
e

K. x That the appellant famlly residing in Deputy Commissioner's
1 Compound SWTD at Tank and prewously when the appellant was _
transferred to DiKhan he was directed to draw his salary from his
parent department i.e Deputy Commissioner, Office South Waziristan
Tribal District as his parent office is Deputy Comm|33|oners office
~ South Waziristan Tribal District therefore the transfer order is illegal
and against the rule and regulation thus liable to be set aside.

L. That appeltant has also filed serval. applications to the respondent that
being security threats to appellant is facing severe hardshlp in

travelling from Tank to D!Khan despite that the appellant has been
maIa fi dly_posted in D | Khan.

M. That the counsel for appellant may be allowed to raise addmonal
- grounds at the time of arguments.

It is therefore, humbiy prayed that the present service appeal =

may graciously be allowed as prayed for and thereby the |mpugned |
transfer of appellant may kindly be cancelled and as result thereof the
posting of appellant as Senior Clerk, Deputy Commissioner Office

(MIRAJ-UD-DIN)

Yours Humble

Tﬁrough

hid Qayam Khattak-
Advocate Supreme Court

Syed Roman Shah,
Advocate High Court

VERIFICATION: |, the appe!lant on this day of October-2022 herein
mentioned above, do hereby verify that all the contents of this appeal are

true & correct and also that it is the first appeal on the subject matter and no
such appeal has earlier been filed. :




: Appellant
" ArripaviT: |, the appellant; do hereby solemnly affirm and declare on oath

that all the Para-wise contents of above Service Appeal are true & correc

to the best of my- knowledge, belief and information; and that, nothing kfas
been deliberately concealed from this Honouralle Tribunal.

ldentified by Counsel:

' Shahid Qayam Khattack
Advocate Supremie Court.
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
‘ TRIBUNAL, PESHAWAR.

Civil Misc No. __ of 2022
In Service Appeal No. : - of 2022
Miraj-ud-Din
Vs

Govt. of Khyber Pakhtunkhwa etc

APPLICATION FOR SUSPENSION OF THE OPERATION OF IMPUGNED

OFFICE ORDER _BEARING ENDST. NO.522630/AcCCT: DATED

15.09.2022, TILL FINAL DECISION OF SERVICE APPEAL AND IN THE -
MEANWHILE RESPONDENTS MAY ALSO BE ABSTAINED FROM

TAKING ANY ACTION DETRIMENTAL TO THE SERVICE CAREER OF

- APPELLANT.

Respectfully Sheweth:

1. That a Service Appeal is being filed before this august court and the

grounds of same may please be considefed as an integral part of this
Petition. ' ‘

2. That the petitioner/appellant has got a g.ood.prima case on law as well

as on facts and there is every likelihood of the success of Service
- Appeal; hence, balance of convenience tilts in favour of the appellant.

3. That the appellant ié a District Cadre employee and Deputy
Commissioner is his appointing authority, transferring aufhority as well
as Drawing & Disbursing officer. Therefore, appellant cannot be

' transferred out of the territorial authority/jurisdiction of the Deputy
Commissioner, South Waziristan; therefore, in- case of non-
suspension of impugned Office Order, the petitioner / appellant will
suffer an irreparable loss. Moreover, the appellant is still at the role of
Deputy 'Cvommissione’r’s Office South Waziristan and'is taking salaries
from there. - |

i




- Identified by Counsel:

@

Itis, therefore, humbly.prayed that on a'ccepfance of the present Civil
Mng. Petition, the operation “of impugned office order may please be
Suspended and respondents may please be désisted from taking any action
detrimental to service career of appellant, till decision of Service Appeal. B

Yours Humble A pellant

NN\

(MIRAJ-UD-DIN)

nak id__:,fbayam Khattak
: Ad)/()cgte Supreme Court. .

o

Syed Roman Shah -
Advocate High Court’

- AFFIDAVIT

|, the appellant: do hereby solemnly affirm and declare on oath that all the -
Para-wise contents of above Misc. Application are true & correct to the

best of my knowledge, belief and information; and that; nothing has i
deliberately concealed from this Honoyrable Tribunal, ;. .

Shahid Qayam Khattak
Advocate‘Suprgme Co '




- BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
: TRIBUNAL, PESHAWAR,

- Service Appeal No. _ . of 2022

Miraj-ud-Din

; R : VERSUS

4
3 . . -
}

7

| o ‘ Government of Khyber Pakhtunkhwa & o{he:ré
: . ' _

'ADDRESSES OF PARTIES

APPELLANT

Miraj-ud-Din, Senior Clerk BPS-14, Deputy Commissioner Office, South
Waziristan Tribal District. - : .

RESPONDENTS

1. Government of Khyber Pakhtunkhwa,.through Secretéry, Revenue
& Estate Department, Khyber Pakhtunkhwa, Peshawar,‘

2. Senior Member Board of Revenue, Revenue & Estate
Department, Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

3. Commissioner office, at D.|.Khan. :
4. Deputy Commissioner office, South Waziristan at Tank.

S. Secretary to Commissioner, Commissioner Office at D.l.Khan

Yours Hum%él\lant .

(MIRAJ-UD-DIN)
4

Through_

Shahid Qayam Khattak
Advocate Supreme Court. '

/)%/z ’

' Syed Roman Shah, -
Advocate High Court
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In pursuance of the diratuon of the competent authority. .
M Muhammad Miraj-ud-Din Burki, Senior- clcrk,p!‘ﬂce of the Deputy Commissloner . . .

B N S L R 2 e

5 ‘South- Waziristan ‘rﬂble Dlstrlct ts hereby - direcud to report to the office of die :
o Commissioner D.L ham Division with. immediatepffect in the best publicinterest ﬁﬂ P

. fusther orders.

A a i 2 A

.E : . sd/- RO '
- 5 ! Commissioner, Gy b
| pIKhanDivision,DIKkan. -~~~ .

N 43l 2 ps(Estt)  Dated ;hiﬁ' D.LKb;n_Zj.)LAZﬂOZO'

Copy to:
S Commissioner SWTD.
- ;: gsepc:;tgommlssluuer, D.1 Khan Division, D. l. Khan, \.
3, Officers concerned. for compliance. 4
4. Ofﬂce ordcr file .
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S )

Thc Worthy Commksionu
® DIKhan Division, DiKhan

R/Sir,

- It s submitted that | was transferred from office of Deputy Commissioner,
i

s«mwwimnmbawmmwmy zozomm:gumceualmmm
your kind control on detail basts.

It is brought into your kind notice that my family is living. in Deputy.
Comnmissioner’s Compound SWTD-at Tank and | am traveling more than 160-KMs on daily '
basis for duty to DIKhan. | am low pald employee and my more than half salary Bas been ™
spentoafatedxarged‘uetowhichlhmalétofdifﬁaﬂﬁes'inb&mhoﬂm

It is also mentioned here that my mother s heart patient, she has to-go to

Doctor three or four times in a week. At my home there is no one cxcept me; lo go for ~
hospital with her.

..

In view of above circumstance, it is, therefore, humbly requested that { may
muwmmmmmmmwsmmwm

Tﬂwma)mmtlmwmwmmgwdmmwmmmdm
alling mother, pleasc.

‘With best regard.

N)
Senlor Clerk (BPS-14)
Working as Assistant General (OFS).
Commissioner’s office, DiKhan Division

Dated 27 May, 2021 //{/

cm", BETIU § Oﬂlci

E Scanned with CamScanner:




v

Tu- .
The Warthy o, Eaie
! thy Commissioney..
DiKhan Bivisiorn, Dikhan ’

H/Sie, .
With d, . :
duc respect and humnie submission, 1t 1S submitted: | had earlter
* May, 2021 to fepatnate my:

requestcd to your good selt vide my apphcation dated 27
service back t . ; . . B .
ek ta my parent offier 1. Deputy Commissioner office, SWTD which was Nled an

11.06.2021 by your kind.self {or the reasans not known 1n me,

I hereby once ARAIN reguest ¥our good self to repatriate. my services 1o my.
€10 travel (ar aboit 160.KMs an daiy o ‘

mily.is tsmn,;.in:.nmﬁ and: | hay
Sthee'tam a tow paud cmployee recolving 3 moagre salary and.

- parent otfice ai my fa
parents and school gowng chtlgli’en.-i't_i

basts for my gury to any fra.

have to support a large famity lnélm!mu my okl age
current suu.utfc_m. the lourney from Tank to DiRhan and back to Tank 45 also unsafe:!--ﬂsky

forme asin pastt have received many life threats from muscreants..

It Is alsobrought'into your kind notice that my mather Is a‘heart patientanidd
times a weck and there. is. pofie-except me

B

have to take her for medical chbckup almnst 3-4

to lnok after her.
In view of the above circumstance, it is, therefore, humbiy;p.f?ycd thattimay

Il

please be repatriated to my parentoffice (Deputy Commissioner's dﬁice;’Soumeaﬁtiiiﬁﬂ
Tribal District) on Humanjtarian Grounds, as | have heen subjected to undergothis fatigue -
without committing any fault so that | can perform my duties with peace of mind.and. aiso;
take care of my family especially my ailing mother; please. :

! hoped that your good sell will consider ‘my tequest sympathetically

INSHALLAH.

With best regard.

———

issroner SHtca

~ (MIRA] UDDINY

han Brirsigy
| '1-" _rt e “" 4
o - Scniop-.ciefk-‘tm’f‘s-.;tﬂ o
- Office of Deputy-Commissioner; SWTD
Working as Assistant General (OPS),

Commissioner's-office, DIKhan Division.

ated 37 December, 2021 &g”l/

—
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To; .
The Worthy Commissioner, '
DIKhan Division, DIKhan
Subject: ‘APP R T F TRIA : P T _OFFI
DEPUT M IONER'S OFF w TRIBA
- DISTRICT) ‘
R/Sir, ‘

With due respect and humble submission, it is submltted I had earlier
requested to your good self vide my application dated 27% May, 2021 to repamate my
service back to my parent office i.e Deputy Commissioner office, SWTD which was filed on

11.06.2021 by your kind self for the reasons not known to me.

I hereby onée again request your good self to repatriate my services to my
parent office as my family is living in Tank and [ have to travel for about 160-KMs on daily
basis fof- my duty to and fro. Since I am a low paid employee receiving a meagre salary and
have to support a large family including my old age parents and school g’oing children. In
curreit situation, the journey from Tank to DiKhan and back to Tank is also unsafe / risky

for me as in past I have received many life threats from miscreants.

It is also brought into your kind notice that my mother is a heart patientand [
have to take her for medical checkup almost 3 4 times a week and there is none except me
to look after her.

‘ In view of the above circumstance, it is, therefore, humbly prayed éhat [ may
please be repatriated to my parent office (Deputy Commissioner’s Office, South Waziristan
Tribal District) on Humganitarian Grounds, as | have been subjected to undergo this fatigue
without committing any fault so that I can perform my duties with peace Qf mind gnq also

take care of my fémily especially my ailing mother, please.

1 hoped that your good' self will consider my request sympathetically
INSHALLAH. ' '

With best regard.

You'r obediently

(MIRA] UD DIN)

" Senior Clerk (BPS-14)
Office of Deputy Commissioner, SWTD

Working 45 Asswtant General (OPS),
Commissioner’s office, DIKhan Division

Dated 3¢ December, 2021

3




-OFFICE OF THE

COMM]SSIONER

Dated DIKhan the 2 /0472022

The following officials are hereby repatriated to their parent offices with

} tmmediate effect in the best public interast:
| ' .
47 Sr.# Name of officials , From To '
_ 8. | Mr, Mira] ud Din, Commissioner  offics | Deputy Commtssioner-
,;: 1 Senior Clerk  DiKhan " | office,; SWTD
L : @ Mr. Muhammad Raf, Deputy Commlssloner ‘Commizssioner office,
fki' ~ L 'Computer Operator office SWTD ‘DiIKhan
1 S S
| saf-
| COMMISSIONER,
t . DiKhan Diviston, DIKkan
Endst: No. & Date E : .
| Copy to the: ‘
1.  Deputy Commissioner, South Waz‘lristan Tribal District
2. PSto Commissioner, DIKhan Division DIKhan.
3.  Officlals concerned for comphance, -
‘to, Comm
Dl!(lun Divklnn. ‘DiKhan
e
.8
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OFFICE OF mmmmumm mmﬁ;‘ﬂte% ‘
No. /e
é _/Supdt: Dated Tenk - thcaf_/ﬁﬁzz |

OFFICE ORDER *y_
Co
nsequent upon the repatriation of Mr. Mairajuddin, Burks, Seniof Cierk. liom’

‘he s heroby dirccred t? took-aftcr the aftaicy cl ‘Natly Tehsildas
ol further order in best public ntersat.

. Commisstoner, pDiKhan office;”

shawal (OPS} ‘Wlthlimm‘bdiate.eﬁect.and
_ - , . _ Y
wo. J]07=—" A fsupdt: . Dated Tankthe QZ,/ ,45/2022
Copy to*’ _ '
' 1) The-Addi:iqnal‘-Deputy Commissionel (Genera!).;;iw;rp‘, H
. fribial Sub Division.

2) The-Assistaﬁt‘-ZCommissipaer, Ladha

The AAC, Ladha Tribal Sub Division.
. The Superintendem. DC's office: Tank. '

pC's Office Tank. -

The Accoontant,
sigpncernead 1or compliance-
.

3
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OFFICE OF THE DEPUTY COMMISSIONER, SQUTH WAZIRISTAN TRIBAL DISTRICT

‘. No_ 1106 _ /Supdt . 6ated Tank the 08.05.2022

OFFICE ORDE

- _ ~ Consequent upon the repatriation of Mr. Mairajuddin, Burki, Senior
Clerk from Cornmissioner, DIKhan office, he is hereby directed to look-after the affairs of

Naib Tehsildar Shawal (OPS) with immediate effect and till further order in best public

“interest, -

saj-
DEPUTY COMMISSIONER,
- South Waziristan Tribal District

No.__1107-12 _ /Supdt:

' .‘.Copy to: \

1) The Additional Deputy Commissioner (Eeneral),'SWTD.
2) Thé Assistant Commissioner, Ladha Tribal Sub Di\}ision.
3) The AAC Ladha Tribal Sub Division.

4) The Superintendent, DC’s office, Tank.

5) The Accountant, DC's office Tank.

6) Official concerned for compliance.

Sd/--
DEPUTY COMMISSIONER,
South Waziristan Tribal District




.Copy to:

OFFICE OF THE DEPUTY COMMISSIONER SOUTH WAZIRISTAN TRIBAL DISTRICT

No.___ //2 < /Supdt: ~ Dated Tank the Jo /6 Y2022
OFFICE ORDER | |

IAn'_partiaI madification of this office order vide No.1106-12/Supdt: dated
08.05.2022, mMr. Mairajuddin, Burki, Senior Clerk is hereby directed to look-after the affairs of
Naib Tehsildar Sararogha (OPS) with immediate effect and till further order in best public

Interest.

, an}’rlbal District

No /128 =3 ] ssup . Dated Tank the /0 /_o J2022

1) The Additional Deputy Commissioner {General), SWTD.

2) The Assistant Commissioner, Ladha Tribal SuE Division.

3) The AAC, !.adﬁa Tribal Sub Division.

4) The S\uperin'tendent, DC's Office, Tank. . ' )
5). The Accountant, DC's Office Tank. '

'6) Officlal concerned for compliance. )

‘Scanned with CamScanner
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g e S ' : Phone # 0963-510364/510386 /)‘ ,
3 Fax # 0963.510442. a,r,'nﬂ

\

| No AQA\LSSZ Dated Tank theé;’i/"csf}/zozz

Mr. Miraj-tid-din Burki, Senior Clerk is hereby. assigned the duties of Office

Superintendent due to ‘non-availability of regulér superintendent with immediate effect |

and till further orderin besf publicinterest.

C NoDedR-AMys32 v

Copy tof A
1) The Additional Deputy Commissioner (General), SWTD.
Zj “The Additional Deputy Commissioner (F&P), SWTD,
3} Al .}issistant Commissioners, Ladha/Sarwakai/Wana TSDs
4) Al AACs, Ladha/Sarwakai/Wana TSDs.
5) The Superintendent, DC’s Office, Tank.
6) The Accountant, DC's Office Tank.
7} Official concerned for compliance, _
DHPUYY COMMISSIONER,
South\Wakjristafi Tribal District

Scanned with CamScanngr




OFFICE ORDER

Copy to:

1)
2)
3)
4)
5)

\“‘;’“AA - .
b OFFICE OF THE DEPUTY COMMISSIONER
SOUTH WAZIRSITAN TRIBAL DISTRICT
© ¢ _ Phone#0963-510364 Fax#0963-510442
| Dated Tank the g?_]oglzozz.

Mr. Mirajuddin Burki, Senlor Clerk is hereby transferred and posted as Reader to
DC SWTD with Immediate effect in the best public Interest: o /

/

De Comuptissioper,
" South istaft Tribal| District

Na. &ﬁﬁg ’:>D Q/S | , /

~ The Additional Deputy Commissioner (General), SWTD.

The Assistant Commissioner, Sarwakai TSD.
The Superintendent, DC Office SWTD.

The Accountant, DC Office SWTD.

Official concerned for compliance.

% Deliutl) Comm er, |
South ristary Tribal|District

J

. ~ Scanned with CamScanner .
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The Worthy Commissioner,
DIKhan Division, DIKhan

Subject: APPEAL
R/Sir,”

With due respect and humble submission, it is submitted that I am working.
as Senior Clerk in the office of Deputy Commissioner, SWTD as a district cadre employee.
I was transferred / repatriated five months ago (on 7t April, 2022) to my parent office
i.e Deputy Commissioner, SWTD. (Order copy alongwith with my application is attached
for ready reference). Now your good office once again transferred me from Deputy

Commissioner office SWTD being my parent office to Commissmner office, DIKhan
Division (copy attached).

In this connection it is submitted that my family is living in Tank and I have
to travel for about 160-KMs on daily basis for my duty to and fro. Since I am a low paid
employee receiving a meagre salary and have to support a large family including my old
age parents and school going children. In current situation, the journey from Tank to
DIKhan and back to Tank is also unsafe / risky for me as in past I have received many
life threats from miscreants.

It is also brought into your kind notice that my mother lé a heart patient
and I have to take her for medical checkup almost 3-4 times a week and there is none
except me to look after her.

It is also mentioned here that as per Provincial Govt. policy, an official /
officer will allow to complete two years tenure where as I have served only for five
months, being district cadre employee.

In view of the above circumstance, it is, therefefe, humbly prayed that my
transferred order may be withdrawn / cancelled and retain me'in my parent office
(Deputy Commissioner's Office, South Waziristan Tribal District) on Humanitarian

Grounds as well as Provincial Govt Rules/ Policy, please.

I hoped that your good. seif will consider my request sympathetically
INSHALLAH.

- With best regard.

-

)
, Senior Clerk (BPS-14)
) Office of Deputy Commissioner, SWTD
Dated 16" September, 2022 ,

Copy to the:
1. Senior Member Board of Revenue, Revenue & Estate Department,
Govt of Khyber Pakhtunkhwa, Peshawar :

2. Deputy Commissioner, South Waziristan Tribai District

For similar request, please.




_.z'\"“"-_ ¥ N
’ - o s B W A
A% SVIATT 5 -
v 3o \’ L 2 M I

Wriy Petition Ny, ZL —
- =D af 2022

Meraj-ud-Din Vs. Govt, of Khyber Pakhtunkhwa etc

W g

Writ Petition
S# Description of Documents Annexure | Page numbers )\ )
;. | Writ Petition with Civil Misc. ,
Application - cl—/ C’
5. | Copy of the office order o
No.4438/PS(Estt) dated 23.07.2020 A ‘3
3 Capy of the office order bearing B '
+ | No.5236-40/Est: dated 18.11.2020 | /6
. 'L
4 Copy of the office order bearing c
- | No.2007-20 10/tist: dated 07:04.2022 A
Copies of salary slips of petitioner : '
5. | showing deduction of House Rent D [B—1 T .
Allowance
Copy of the impugned office order
6. | No.3803 dated 06.12.2021 E |20
7 Copy.of the impugned office order . F ’
" | No.3816 dated 07.12.2021 Y
8 Capy of the office Order No.1 168/ G A
- | 32 dated 18.03.2021 2
Ea Copies of the Civil suit etc and the L
"¢ | order dated 21.05.2022 of the jearned H 23 —§R
District Judge Tank !
10 Copy of the notice of filing Writ _ _
Petition with postal receipts S9 — 4o
11 | Court Fee - b/
‘ 1)




12 | Vakalatnama

uf Khan

Supreme Court.

Yours Humble Petjtioner
Counscl”

%
Muhammad Yous

(Mcm}-ud-mﬂ)
ough
S
MA

Advocule

D C 4 June, 2012

’

-
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Writ Petition Na, ‘ 22 S D of 2022

Meraj-ud-Din, son of Daraz Khan, caste Barki, resident of Tehsil Ladh
South Waziristan.

VERSUS

. Govt. of Khyber Pakhtunkhwa, through Chicf Sccrctary. Khyber

Pakhiunkhwa, Peshawar,
Commissioner, D.I:Khan Divigion D.I Khan.

2
4 Depuiy Commissioner District South Waziristun.
4 Khen Zaib; District Police Officer, South Waziristan..
s, Assistunt Commissioner/Estate Oflicer, Districl South- Waziristan.
' (Respondents)

BLIC OF PAKISTA 1
Regpectfully Sheveth,

FOLLOWING LAW POINTS OF GENE
RAISED iN THE INSTANT CONSTITUTIONAL PETITION FOR CONSIDERATION

RAL PUBLIC IMPORTANCE ARE BEING

OF THIS HON'BLE COURT.

Whether cancellation of the allotment of petitioner is nol violative of the
provisions of Khyber Pakhtunkhwa. Residential Accommodation at

Districts (Procedure for Aliotment) Rules, 20187

2 Whether conditions for cancellation of allotment as described in Chapter-
VII of the ibid Rcs_idcmiui Accommodation Rules-2018 are not

inupplicable 10 the petitioner?

~
ATTESTED

a, District

(Petitioner)
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"X T r—— 1 a

Iy




\\‘ i ¥
D

7.

Whether petitioner ic ac :
m:ord d p"’““m“‘f lS fot ~chlili§‘d to retain official accommodation in: -
- ance with the Rule1§(1) of the said Rules of 20187

Whether th ’ o
' f" lhe,_gmm and cancelation of an allotment is nol the prerogalive
of Estate Officer/Assistant Commissioner?

Whether canccllntnon of allolment of petitioner and: granf of allotment 10
respondent No.4 by the D.C. South Wazifistan vide: jetter dated
07.12.2021 is not’ lllcgal without jurisdiction and voidnbis?

Whether ‘District Admimstmuon is aloof from the Lay and: Couﬂs?

Whether comphancc ol law and lcgal procedure: is-fiot; ‘binding upo_n the

l);puly (.tmmuwuuu and vespondent N A7

Whethier' pclmoncr is nol justificd to l'lh. prescil Wm Pctmon ‘when (ke

Civil Courts have become handicapped before the Deputy Comimissioner
South Waziristan? ' .

Whether it is the prcrogauve of Dastnct Police Officer. South Waziristan
to. retain three ofﬁcxal acco:nmodan ons: &l a same time. and. that 1o in
viblation of the Khyber Pakhtunkhwa Res;dential AccOmmodatlon at

Disiricts {Procedure for Allotmcm) Rules, 20187

Respectfully Sheweth,

S A

. {
_ ‘Thal the addresses of parties as given above, are COFree

_Commxssaoner Office. D.1.Khan,

1 and sufficlent for |

the purposé.of serv’:i:e, '
That the: pcunonerhas ‘been serving as SeniorClerkin the office of Deputy

oulh ‘Waziristan ot Tank, and hc on- admmtstrativc:ibasf_i:s;

was "temp’oranly posted at Commissioner Office, D.1.Khan, vide office

order No: msfrsmsn) dated 23 07.2020 (Apgexure (A)Y; ‘and

Commissioncr, S

accordmgly, the: pctmoncr was posted in the General Branch

vide office order bearing No. 5236-

40/Estt: datcd 18.1 1.2020 (Anueggre B) andin‘the said office order itwas

it

Scanned with CamSﬁanner

e s




speci wd | X
pecifically noted, “The incumbent at Serlal No.2 will draw his pay &

- allowances from his parent aﬂl}:e lLe. DC Oﬂice‘SWT D and- will not
claine any right of sentority ‘over the officials of this office on the basis
ofthis order.” '

Thnt thc petitioner in the  public interest, performed  duties st

Commlssnoncr Ofﬁce D..Khan ond then repatnated to his parent

‘Department i.e. D C. Office South anstan vndc oﬂi
- No.2007—201‘0,/Eslt: dated 07.04,2022 {A'ngexure C).

ce order bearing

R A That the petitioner, in the year 2010, was aliotted an official

'in.the political compound of erst{vhi}e South Waziistan L

accommodation

Agency, at District Tank and since then he wus under the occupation of

« rent for the said residence had

. \N('f said accommodation and the monthly house
~ been deducting from salaries of petitioner.. Copies of salary slips of

petitioner showing deduction of House Rent Allowance are enclosed as

| T )
Annexure D,

]
-
+

posting of petitioner at Commissioner -Office,

S That after temporary

L an and us the pelitivner was still ut the rofe of D.C. Office Souih  _

Waiiristnn being its permanent employee and taking: sajary from D.C.
A

Office South Waziristan, the petitioner was entitléd to;retain the said
-official accpmmodation. Even in case of transfer too, thé petitioner was

entitled to keep the occupdtion of said residence in view of the provisions

of' Rule 18(1) of the aforesaid Rules 2018.

That lhercaﬁcr, the Deputy Commissianer, South Waziristan, vide office

arder No.3803 dated 06.12.2021 {Agnex ure E) malafidely and excecdmg S-

his official aulhority-. cancelled ‘the allotment of petitioter and ‘instcad

ATﬁTED : Scanned with CamScanner




allotted the sg; ' |
said accommodation 1o the respondent Nod- due to hfsh‘

headed-ness vi
vide officy orde
. order No.3816 dated 07.12,2021 (Annexure F).
ou : :
not be out of place to mention here that the respondent No.d had

alrcady ‘avaj . :

ready availed the facility of olficial nccommodation vide office Order
No. 32, - ‘

0.1168/5-32 dated 18.03.202! (Annexure G) and therefore, respondent

Nod, legally, was not entitled to .get allot any -other government

accommodation.

7. That previously the petitioner filed a civil suit before the learned Civil

Court Tank on the ground that the official residents was logated within the

territorial jurisdiction of District Tank and interim injunction was also
\ Ty - e .

| . %g& granted to the petitioner but in interlocutory appeal from respondents, the

: : learned District Judge Tunk, vide order dated 21.05.2022 was pleased 1o

reiumn the plaint to petitioncr under order VI Rule 10 of'CPC mainiy on

the gromid that official accommodation was under ihé sdministrative

i of D.C. South Waziris;é‘n and therefore, the matter was falling

" contro

within the jurisdiction of Civil Court South Waziristan, Legally the
. jurisdictidn ol civil courts is 1o be determined on the basis of territorial
jurisdiction of the Civil Court and not on the basis of administrative

Executives and the suit residence is located in District

.authority of the
d the order dated 21.05.2022 of the

i . ' Tank, Copies of the Civil suit etc an

jearncd District Judge Tank are jointly enclosed as Angexure B.

That it is worthy to mention that on the basis of interim injunction by the

.4

tearned Civil Court the petitioner, who was once ousted from the

~ possession of oﬂicipi residence by the respondent No.4, was again put

back in the possession of official residence in question.

Scanned with CamScanner




% Tha in-f’ac_( the Assistant commissioner South szltisu;u Is the Estate
Offfcer; but the Deputy Commissioner South Waziristan iflcgally and
unlawflly assumed the Jurisdiction of an Estate Officer and thus violsted
the law, thercfore, petitioner has becn foft with no cfficacious remedy, but
to file this Writ Petltion for the redressal of his grievances °“' inier ki,

the lollowing grounds;

" & That cancellation of the allotment of pc:inonﬂ' aﬂd gllotment to
respondent No.5 vide office orders dated 06.12.2021 and 07.12.202F by
the D.C. South Waziristan, are based on malfeasance, misuse of official
authority, without jurisdiction, without lawlul authority and having no-

‘3)\?/2 binding effect upon rights of petitioncr.
That the jurisdiction for allotment or canccllation of allotment rests with

[/A
the Estate Officer South Waziristan and the Deputy ‘Commissioner, South

Waziristan, was absolutely having no nutherily or powers 1o issue
- impugned ofTice orders.

That now the petitioner has been repatriated from Commissicner Office,

.
D.LKhan. to D.C. Office south Wagiristan - vide: office order dated
07.04.2022. | |
i That the respondent No.4 was aiready allotted an official -accommodation

vide office order dated 18.03.2021 and under the provisions of Khyber
Pakhtunkhwa Residential Accommodation at Districts «(Procedure for
Allotment) Rules, 2018, he was having no justification to:get allot another

oflicial accommodation.

"It will be pertinent to point out that legaily the: house rent .of an
employee is deducted for relention of one official accommodation. Thus,

: ATTEST : - . Scanned with CamScanner
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* and alloument

allotment of s¢ . ! :
I'second ollicial @sidcncc. means no deduction of further

house rent ond § ’
nto i
d in this way o government employes cannot be permiticd 10

cl\j“)» fwo ol . e el
. Ticial residences al the cost of ane house reat. In this way the
uble

overnment ex s being p '
government exchequer is being put into heavy loss and such do
allot is requi i -

llotment is required lo be looked into besides recovery of losses thr ough
the National Accountability Burcau. |

Hence, respondents No.3 & 4 by themselves have violtteﬁ the

2018, which cnable cancellation of

prqvisions of Rule 21 of the Rules,
modations

the aliotment if allotice has retained two official accom

* simultaneously.

n of the alfotmgnt of pcliliéncr

‘hat it is apparent through the cancellatio
crs dated 06.12.2021 and

to respondent No.4 vidc ord
021, that the same were is_sued by the Deputy Commissioner, south

“Khyber Pakhiunkbwa Residential
20(8" onl
Yy

07.12.2

Waziristai; whereas, under the
Accommudation at Distrﬁcl.-i {Procedure for Allotment) Ritles,
an Estate Officer i.e. Assisfant Commissioner can issue such orders.

a The term “ailotment arder” s deﬁnéd in Clause (b) of Rule 2 of
ibid Rules, means an order, issued by the Estate officer specifying

d terms and tmndilicms of allotme

pe

the details an nt in lavour of an

s

allotee.
» gs defined in Clause & of Rule 2 ibid,

p.  The tenm “Estate Officer
fa district.

means the Assistant Commissioner in the Headquarter 0

re-allotment orders are nullity in the

Hence, impugned cancellation and
n the Estate Officer,

cyes of law 8s such powers arc only conferred upo:

who by virtue of post is Assistant Commissioner in the District.

That malafide, favouritism, nepotism, high hca&cd-ncss and autocracy on

the pant of Deputy Cornmissioher. Sou!ﬁ anirislh.n, is apparent through

~ NTTESTED
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the Fact that he himself cancelled the allotment of pcﬁzion& and alloticd
| u‘.c house: to respondent No, despite the fset ihat potitioner had novee
: bccn transferred out from D.C. Office South Waziristan rather he was
temporarily posted at D.I.Khen but was still at the rolc- of D.C. South

Waziri L . ‘
aziristan and was taking snlaries from there. The note given under office

order dated 18.11.2020 (Amnexuge B) is very much clear and not open (o A S
A . | |

any.other interpretation.

vil, 'Thal even otherwise, under Rule 18(1) of the “Khyber Pakhtunkhwa

Rmdenual Accommodation at Districts (Procedure for
pon his transfer to other district, can retain the oﬂ'

Allotment) Rules,
cial

, 2018 an allottee, u
) v accommodation for 8 period-of one ycar on normal rent and t'or a ﬁmher
, \ \\\ }__ pcnod of one year on market rent. Rule 18(1) is reproducgd hereunder for

. \ ; repdy rerert?nce. please. N

| R 18. Retention in case of iransfer.—()An
IR P ' ' allottee, who is transferred out of Peshawar in
any department, argamzalwn, board, aulharaly

and Commission é&ic. or is posted within

Peshawar 40 an ineligible  depariment,
authorily board and Commission

organization,.
modation

etc.; may retain the residential accom

an the following terms:

' » () one yyar oy

ynentt vyf vornud rent; and

b suhret}uenf one year on paymen! of
market rent: C
Provided that such retention shall only be -
allowed if the allottee did not avail residential
accommodation in his new place of posting and
Jamily of the allottee also resides with him in

such residential accommodarion.

KY@TED . Scannéd with CamScanner
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Provided further that no furiher extension

shall be aliowed beyond the permissible period

-

mentioned above

The. petitioner had not availed the fucility of ofTicial accommoadaiion at

D.LKhan end llmcréi'or_c':. he was rightful ind entitle 10 retain the house in

.question for a further period up-lo two years. '

ae

y' ‘ © yiil,. That legally an allotment cai be cancelled on the following grounds:

a.  Aliotted prémi;es can only be used for residential putpo'sc-‘by the
aliotee, otherwise ihe aflotment shall be cancell ‘(Rule 20 of the

Rules, 2018).

o : b. Possessing more than one'residential accommodations. (Rule 21 of

the Rules, 2018).
" Possessing accommadation both by husbend and wife. (Rule 22-of
the Rules, 2018). _

4. Making of structural changes in the allotted premiscs (Ruile: 23 af

the Rules, 2018),
. Not residing in allotted prcmiécs :(Rulc 24 of the Rules, 20,‘8).
) : b Non-payment of rent (Rule 23 of the Rules, 2018).

g Petitior{er had. never been transferred 10 D.1.Khan rather posted.

there on :cmporgry: pasis therefore. Rule 26 of the Rules:2018

cannut he grouud for the cancellution of his ullotmcnl‘.‘morcd\‘ecr.',

petitioner hus bccn-_puslcd/rcpulriuwd {v his parent Dcpggtment:i.c.

D.C. O(ﬁcc South anirislan. .

P : . h Inesscof retirement, dismissal, removal resignation from service. -
! . (Rl 27 of the Rules, 2018). o "

i~ Non provision or provision of wrong informaﬁbn (Rule 28 of the
Rules, 2018).

j Unsocial priclisc‘(Rulci29 of the Rules, 2018)- ‘ o )




K. Allotment ‘made in violation of rules or unauthoriscd occupant
(Rules 30 & 31 of the Rules, 2018). '
applies to the:

Hence, not a single condition, as mentioned above,
¢ has

case of petitioner to cancel his allotment, and s such, a great injustic

- been done 1o the pcli(inni:r.‘
4
That the counscl for the petitioner may be allowed to raise additional

grounds during the course of arguments.

ed that on acceptance of present writ

It is, therefore, humbly pray
order or direction, directing

petition and by issusnce of an appropriate writ,

respondents to:
mediately restore the allotment of official residence to the -

a. Im
the office order dated 06.12.2021

petitioner and thereby

N vl
¢ regarding cancellation of aliotment of
4 vide office order dated

petitioner as well as

re-sllotment to respondent No.
.07.12.2021 may graciously be declared as illegal, without
risdiction, without lawful authority, null and ab-initio void

mandate of the K.P. Residential

Accominodation in Districts (Procedure for Allotment) I
- i

ju

 being violative- of the

Rules-2018.

b. ¢$bide the law, Jegal procedure do no‘t travel beyond the

provisions contalued in Khyber Pakhtunkhwa Residential

© Accommodation at Distrlcts' (Procedure for Allotment)

=
ATTESTED
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¢ Any other relief deemed appropriste ‘by
Court In (he glven circumslahccs of case,

granted {o the petitioner.

 Di_0 3 June, 3032

KSR

1 Constitution of Islami

2 Khyber Pakhtu
for, Allotment)

mhamqu"yomfxgaa'
Advocate Supremé, Caurl.
¢ Republic of Pakistan, 1973, ‘
' @
(Procedure

nkhwa Residentisl
Rules, 2018.

this Honourable

may siso be

Yours | juinble P&

(Mera}ﬂd-pla)
rough Counsel

Accomnwdalion at Districts




Meraj-ud-Di ' '
]=ud-Din Vs, Govt. of Khyber Pakhtunkhwa etc

Writ Petition

CERTIFICATE

I, i-ud-Di

Di;:::‘.lsud al,)m' son of Daraz Khan, caste Barki, resident of Tehsil Ladha,

wap ‘o.u Waz:nstar),. the petitionér, do.hereby certify that it is the first.
rit Petition on the subject and no such petition was filed earlier. A

Petitioner

AFFIDAVIT

[, Meraj-ud-Din, son of

District South Waziristan, the petitioner,
declare on oath that all the Para-wise contents of above Writ Petition are
{ my knowledge, belicl and inlormation; and

D& corréct to the best 0 '

: % thing has been deliberately concealed from this Honourable Co
‘ , )

: W . | ' |

Daraz’l(han. ‘caste Barki, resldcnt'of. Tehsil Ladha,
do hereby solemnly affirm and

N\

Identified by Counsel: ‘ D; ponent } ‘
MUHAMMAD YOUSUF KHAN ASC. 132l > n3 330!
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Mise. Application

~ That the pc;ilioncr has

' the official accommodation of petitioner

Civil Misc
se. Petidon No.__ 7D _-Def2022( M) .

Wrt Petition No. __ 9 Q S~ -Dof2012
eraj-ud-Din vt. of Khyber Pakhtu tc

Writ Pctition

mmmmmmmo!mwmmm ’
PLEASE RESTRAIN RESFONDENTS FROM INTERFIRING IN

mmwwmmommm

ACCOMRMODATEON, i

That 2 Writ Petition is being filed before this Honourable Court and-

grounds of same may pleasc be considered as an integral part of this

© Civil Misc. Application.

gOL strong and prima facie cas¢ in his favour

and there is every' likelihood of the success of the Writ Petitlon; hence,

balance of convenience (ills in favour of the petitioner.

That the respondent No.4 had already begn allotted an official '
residence and Jegaily - he cannol rctain the other one; cven ‘then
fully and without jurisdiction allotted

respandent No.3 illegaily, unlsw
1o respondent No4 after

illegally cancelling from the name of petitioner despite the fact that
petitioner is still serving in D.C. Office Tank. Thercfore, in caseof
non-grant of interim relief, the petitioner will suffer an irreparablc loss
and the writ pelition too would become fruitless, : ‘

It is, therefore, humbly prayed that on a&ephnu c;f preseat Civil
mponduumnypmbemmiudfmwdugm

3




| @@ o

o of the Official Accommodation sisd not to (terfere 1a: the
of petitioner till decision of the Writ Petition. -

. .of. A. .. 2 g g

(Meruj-sd-Din)
rough Counsel

¢

- : Di._C% June, 2022 o ! W
R . : Muhamma8 Yousuf Khan.

Advocate Supreme Courl.

1, Meraj-ud-Din, son of Darsz Khan, caste Barki, msident;of’l‘e/hsll;lm ’
District South Waziristan, thie petitioner, do hercby-solemnly affirm sad declare on

wents of above Civil Misc. Petition are true & correct
; ; and that, nothing has be

Scanned with CamScannér .‘
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f comencats 0.1 10 each tis. Conet i o |

tiively, la-the memline, ‘statut qua be malatiined |
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FORM OF ORDER: suanr‘

Dato of , Ordorar ather procoodingx with slgmture of Judge(l)
Order or
proceedings

__ (1) (2)

12.9.2022

Bregenti Muhsmmad Yousaf Khan, ‘Advocg;;fforﬁme
petiiloner,

Mr. Rehmatiiligh A tt. Adyocite: Ganéral
alongwith. Mr.. olmil Ahmad. ‘Shah; .
Asslstant Comijssipnar for thaTwpgndcntx

edid

Comments not: recéived. The: latter feoks

5 \ﬁsite comments, May do 50 |

tained.

MMWW
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@Y coMMISSIONER

W DIKHAN DIVISI0N DIKHAN
3‘}' 2 €Y ovee9n038; O nsssornans; . \ +82.333.9971960

NO.M Estt: Dated DIKhan the

In continuation. of this office order No.3219-20/Acctt: dated 30.742‘01139 .
and office letter No.4727/Estt: dated 15.10.2020 following posting transf,er is hf‘-'l:e‘ Y o
ordered with immediate effect in the best public interest; - A

7/

i 8.No. | Name of official B From To R"m_’.“'-;“f —
I. ! Mr, Fida Muhammad General Branch | Reportto DC R&'Pﬂ?'?#"-'_ﬂ to 1
Computer Operator De Commissioner's | office Tank. | his parent
Office Tank office DiKhan office
2. Mr. Muhammad Miraj-ud- Waiting rur Assistant Vice No.I .
Din Burki, Senior Clerk of posting inthis | General ;
DC office SWTD. office Branch in his g
own pay & :
L Scale _— j
! 3. Mr. Ahsanullah Assistant DC | Commiissioner's Report to DC | Repatriated to
L office Tank office DiKhan | office Tenk h;ts. parent
office

Note: - The incumbent at Seriaf No.2 will draw his pay and allowances from his parent
office i.e DC Office SWTD and will not clitiin any right of seniority over the officials
of this office on the basls of this order, '

Sd/
Commissioner
DIKhan Division, DiKhan

Endst No.& Date Even.

Copy to the

1. Deputy Commissioner, South Waziristan Triba) Disti‘ict Tank,
2. Deputy Commissioner, Tank

3. PSto Commissioner‘DI}(han'Divlsion DIKhan.
/ ", /@ﬁcial Concerned far compliance,

TESTED

.....

—

y T Ot
DIKhan Diviston, DIKha

bty s <t an7
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) 28 10.2021 may kindly be:cstorcd ”

Service Appeal No. 1972022

BEFORE: - SALAH-UD-DIN —-  MEMBERND
MIAN MUHAMMAD ~ ~-  MEMBER(E)

Khayal Muhammad Sfo Muzamil R/ Vlllau: Maidan, Tehsil Luaddah,
Disirict South Waziristan, presently posted as Deputy District Education
OfTicer (Male), District South Wazitistatte. eeeeeerseressessnens (Appetlani)

VERSUS

1. Government of Khyber Pakhtunkhwa lhmunh Secretary Education. Civil
Sccretariat, Pesha\\'nr.

2. Sccretary Elementary & Secondary  Education  (E&SE),  Civil
Secretariat, Peshawar,

District Education Officer (Male), South Waziristan, '~ -
- Mr. Mehrab Gul. Headmaster, Govt. High School Azam. \V1rsak South
Waziristan, st e e (Respondents)

£ 2

———aaa

Present:

MR AFRASIAB KHAN WAZ.IR .
Advocale, ) -— For Appetlant.

MR. MUHAMMAD RIAZ KHAN PAINDAKHEL,
Assistant Advocate General C - For afficial respondents.
|
MR. TAIMUR ALI KHAN, : ?. o
Advocate, . - - For privalc respondent No,4
) ‘ i -

Date of Institution ...  30.12.202i
Date of hearing ...  06.07.2022
Date of Decision ...  06.07.2022

JUDGEMENT

MIAN MUH&MM&D, MEMBER(E):. The service appeal has .

- been instiiﬁted under Section 4 of the Khyber Pakhtunkhwa Serviee

/

Tribunal Act, 1974 with the prayer that “the impugned gofitication No. SO
(SM) E&SED/7-12021/PT/GMC/DDEO dated 07.12.2021 mhay kindly be

sct aside and notification No. SO (SM) E&SED/7-12021/PT/IGMC dated

s

‘Scanned with CamScanner
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© s

-respondent No. 4 was pow rosted in his place

~denying and-rebutiing assertions made i the serviee apy

appelhut wag pusted uy Head

_ H GUS Mubamwmad  Nawgz Km, South Waziristan when
lrmu.lcrmﬂ and |X\cht\ as Deputy l)istriét Eduention OI\;tccr (Mnle) Seuh
: B ) . v
\\'a;irif\‘nm. i his own MY and seale vide Notitivatjon dated 28,10, 2021
."1‘_‘“‘*"“"" he was subse;luv:mi,\' waslerred and reposted pg 1-1.@{ Master
) : Gus Mubammag Nawnz Kot |

Sowth Waziristan yud private

as Deputy Distrier Education
Ofticer (Male) Somhy \\szirismn vide Notification dmbd 071 -

| | | _ 22020 Peeling
nggrieved the appeliant submitted departie

ntal appeal on 20,13,202) which
was nnt‘deculed and therealler the Service Tribunal was apgiroachied uy
30122021 presmaturely,

03.

On adwission ot the appenl. the respondents were pul on volice

submit reply/Parawise comments. They submined replyiParwise comments
wal, We have heand

arguments of the learned counsel for the appellant and private respondunt

No. 4 as well as learned Additional  Advecate General for oiileial

respondents and have gone through the recont with their assistauee,

04, Learned counsel for the appellant contended that the appellant had

,

) : . v -y v
been prematurely transierred from the post of Deputy Disfrict Lducution

Officer (Male) South Waziristan where he could onty senve for- abowt 40

days. This was a blatnt violation of Clause | & 1V of the Posting Trwster

i Policy of' the Provincinl govermment, The trunster had neither been made

the public interest nor alter completion of nonual enure of posting bt

-issued in an arbitrury swnner with ol disregaed W nonus of justive wd

service laws, The samwe ts, therefore, Hable to be set aside being not aable 2

t

' R
3 5
é% i
[EPP Plesaraiiee

eI
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. P i\m .n]‘!umuplul'"" ul' mwmul LenursTin ot and exerelse of power by Ihe

' e(\nmewul wnthotiy e e jost lmlluhmu manner, be refled on 11149 2013

Suprene Court 195,

03, Lonened eounsel for priviie respondent Ne, 4 contended tha the

tpugied order hid been Twed I publie et and eonld nt e
uttelited o completon ol tennre, I complerion of tenure wis o question
then peivate respondent Noo 4 had also oot completed Dis-normal tenuse
e ©ongelost Dis previous poal Lo, QHS Azam Warsak South Waziristan, The
tmpugned aeder dated 07.02.2021 hid been Insued keeping In view the
oxtgeney of seevleos rom sdmindsteatlve point of view and which was very

well nnecordaneo wlih (he spielt of Clouse T ol the Posting Transfer Policy

ol the Provinelnl governmont, To steengthen his arguments, he relied on

16 SCMR 1649 nnd 2021 SCMR 1064,

06, Lenrned 'Assismnl Advocato General argued that o clvil scrvant is
bound to serve aywhere in the provinee under Section 10 of the Khyber
Pakhtunkhwn Civil Scrvants Act, 1973. A civil servant is nol entitled to be
s posted on his choice post and station. The impugned Nofificatton dated

07.12.2021 is thercfore legal, passed by the compeient authority cmposwered

1 H ) - |
with such authority as well as Jurisdiction and with legal sphere un

i s Serviee T i
mundate. In support of his urguments, hie relicd an this Scrvice Tribunit

222
judgement delivered In service appenl No. 725972021 dued 26,01 20122 In y

' e case titled “Noor Hussan, (1C BS-19) Pistrlet Lducution. OMeet
u iy ™ L]

| " o Pukhitunkhwa
A Molunand versus the Chicl‘ Scerctury Qovernment ol Kllybu' Pukhitu +
l I s, e llfll"" ,
*. The Impugnc(! order mlghl. llwrcl'hn.. be Illllllll -

+ wervice appenl B
respandent departinet und the survice U

Peshowar und others w,.,lnuxl) y

in fuveur of the

dismissed, he conciuded.

%Z/ / /w , " Scanned with CamScanner
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C W h“ Wite

" Peshaw;

-public interest. lt is, however,

Ahe vecord revealed that the appeliont hind been posied

" Depuny Dl\lntl Edueation Oficer (M) South Wavirstan. in his i pay

\L:\! > . y . AR
“YOPS) vide cartier notification duted 28.10.208nnd he could only serve
fol‘ T
thou 4 days whey re-transferred und posted os Head Master GHS
Myl
"Houg Nawy, Kot Souly w

wzirlstan nguinst e vacant post vide
MPugnyg oty

“ation dulcd 07.12.202, Now, pm'alc respondent No., 4
as Cariieo -
Carlier Posted - Gy Azam Warsak South Waziristan is pmud as

.mpdlnnl as Dcpulv

Substigyge of [y

Dlsmcl Education Oilu(r (M) buu!h

. Sl

ide the
08,
§ It is also g matter of (e ru:nrd
private reg 0
Pondent Ny, 4 OrC in BS-17 guy belonging 10 (he waching cadre.
They we i

i specified Posts re

that both ihe appeliant as well s

served for leaching
cadre as preseribeg in their servi

1cC rules ond faig down under the nugust
ar High Coury Judgcxm.m dated 18.11.2009 geliy:

ered in Wit Petition
no, 2

937/7009 When atiention of the leared AAG was invited to this lnet,

he comendo.d that due 10 shortage of nmcu

s in management cadre, the

respondents were compelled (o resort to such SlopEap arangements in

-

observed that the department coubd not make

up the dcllcuncy of oﬂlccrs I management cadre dcspnc lapse of 13 fong

years since the judgement of honourable Peshawar Wigh Court. The
i 21 did mention the word “in the public
i i dated 07.12.202 !
impugned notification
i reessituted respondent
i sstablish us what necessituted respon
i ' i stantiate to establis
mierest” but did not subs ‘
i 7 The pusting/transler
No. 2 ¢ transter the appellant aller just 40 duys? The posting
0. 2 to re-transfe -

2 i 8 A2 Yeurs llbl'mul

p {

M/.

Scanhed with CamScanner

525

i

2e



S werc obligated to have observcd and honoured sanctity of

the respondents
sfer pohcy by '1!lowmg him to complete his normal

their own posting/tran
tenure df 02 years. The respondents are under obligation to address the issue

of deficiency of management cadre officers immediately and stop the flood .

éafé of posting of teaching cadre officers against the posts reserved for

Management cadre under the garb of stopgap management

09. With the above observations in view, the instant appeal is
accepted as prayed for. The impugned notification dated 07.12.2021 is set
aside and the appellant is allowed to complete his normal tenure as Deputy |

District Education Officer (M) South Waziristan.

10. Pronounced in open court at Peshawar and given under our hands
and seal of the Tribunal this 06" of July, 2022.

(SALAH-UD-DIN)
MEMBER (J)

(MIAN MUHAMMAD)
MEMBER (E)
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NO SOR-IT (E&AD) 1- -1/85(VOL-11)
‘ I).tted I’Lehawar the 15" February 2003.

Subjeci: POSTING /TRANSFER POLICY OF THE PROVINCIAL GOVERNMENT.

I'am dirccted to refer to the subject noted above and to say that in supersession of all policy

instructions issued in this behalf] the compctent authonty has approved the following posting
Transfer Policy.

L. All the poslings /transfers shall be strictly in public intcrest and shall not be abused misused to

victimize the Government servants.,

ii. All Government servants are prohibited to exert political, Administrative or any other
prc:,suus upon the posum, /transter authorities for sceking posting /lmnsl‘ers of their choice and

against the public interest.

. iil All contract Government employees, appointed against spcuﬁc posts, cannot be posted

dg,aum anyother post. o _ i

iv.The normal tenure of posting shall be three years subject to the condition that for the
officers /officials posted in unattractive areas, the tenure shall be two years and
for hard arcas the tenure shall be one year. The unattractive and hard areas will be
notified by the Government. '

7

v.Months of March and July are fixed for posting /ransfer of the officers /officials
cxéluding the officers in B-19 and above in the Province, Posling /wansfer in
Education and Health Departments shall be made in March while the remaining
Departments shall make posting /transfers in J uly. There shall be a ban on
posting/transfers throughout the year excluding the aforesaid two months.
However, there shall be no restriction in cases where postmg ftransfer of

Government employees becomﬁ inevitable in other mom;hé due to promotion

/retiremnent /creation of new posts/return from long icave/mvoiyemcnl n




 disciplinary proceedings-and adjustment of surplus staff for which specific

relaxation shall be obtained from the CI_lief Minister.

vi.While making postings transfers from settled areas to FATA and vice versa specific

approval of the Governor, NWFP needs to be obtained.

vii.Officers may be posted on executive /administrative posts in the Districts of their
.domicile except District Coordination Officers (D.C.Os) and Superintend of
Police (SP). Similarly Deputy Superintendent of Police (DSP) shall not be posted

at a place where the Police Station (Thana) of his area /resident is situated.
viii.No postings /transfers of the officers/officials on detailment basis shall be made.

ix.Regarding the posting of husband /wife, both in Provincial services, efforts where
possible would be made to post such persons at one station and this will be

subject to the public interest.

x.All the postihg ftransferring authorities may facilitate the postings /transfers of the

unmarried female Government Servants at the station of the residence of their

parents,

xi.0fficers /officials except DCOs and SPs who are due to retire within one year may be

posted on their option, on posts in the Districts of their domicile and be allowed to
serve their till the retirement.

v

xii.In terms of Rules-17 (1) and (2) read Schedule-IIT of the Government of NWFP Rules

of Business 1985, transfer of officers shown in column 1 of the following table

shall be made by the authorities shown against. '

o

t




. 1. Officers of the all Pakistan Unified Group i.e
- DMG , PSP including Provincial Police '

- b. To'and from.an Attz;ched Department,

Outside the Secretariat

Officers in BPS-18 and above.

ii.Othbcr‘ofﬁc_ers in BPS-17 and aBovc to be
posted against schedule posts,or
posts normally held be the APUG,
PCS (EG) and PCS (SG). |

lii. Head of Attached Departments and other
Officers in B-19 & above in all
‘Departments, '

- In the Secretariat:
iv.Secretaries .

v.Other Officers of and above the 'rank of
“Section Ofﬁécrs:- '
a. Within the Same Department,
b. Within the Secretariat from one.

Department (o another,

vi. Officials upto the rank ot‘Superimendent:j

a. Within the same Department.

N R

Chicf Sccretary in consultation with the
Establishment Department and the

- Department concerned with the approyél
o_f the Chief Minister.

—do--

—do--

4

’
.
.

Chief Secretary with the approval of Chief

Minister.
Sécretary of the Department concerned .
Chief Secretary /Secretary Establishment.

Secretary of the Department concerned,

Secretary of the Department in consultation

T TR A L S RSTRARS GHER R e

OGS S R AT S




AN

¢. Within the Secretariat from on | with Head of Attached Department

Department to another, concerned. Secretary (Establishment)

&




., ”""\1 @ . - 6/2

xiii. While considering postings /transfers proposals all the concerned authorities shall

keep in mind the following:

a. To ensure the posting of proper persons on proper posts,. the annual
confidential reports, past and present record of servige; performance on post heid
presently and in tile past and general reputation with focus on'the integrity of the

concerned officers/officials be considered.

b. Tenure on present post shall also be taken into consideration and the posting
transfers shall be in the best public interest. -

ix) Governments servants including District Govt, employees feeling aggrieved due to the
orders of ,posting/transfers authoritics may seck remedy from the next higher
authority/the appointing authority) as the case may be through an appeal to be
submitted within seven days of the reccipt of such orders. Such appeal shall ,be

N  disposed of within fifieen days. The option of appeal against posting /transfer
orders could be exercisced only in the following cases:-

i) pf@maturo posting/transfer or posting/transfer in violation of the provisions of
this policy. . . .

i) Serious and grave personal (humanitarian) grounds.

To streamline the postings /transfers in the District Government and to remove any
irritant/confusions in this regard the provision of Rule 25 of the North- West Frontier Province
District Government Rules of Business 2001 read with schedule -1V thereof is referred. As per

schedule -IV the posting/transferring authorities for the officers /officials against each are as
wnder :- - '

S.No | Officers 3 Authority

1 Posting of District Coordination Provincial Government
Officer and Exccutive Distinct ’

Officer in a District,

2. Posting of District Police Officer. | Provincial Government.

3. Other Officer in BPS-17 and . Provincial Government .
- .| above posted in the District: ' :




4
P

4. | Official in BPS-16 and below: Executive: Di;‘hict_Ofﬁcer in. .
‘ - { consultation with Distinct
| Coordination Officer.

As per Rule 25(7) of the Rules above the District Coordmanon Department shall consult the
Government if it is proposed to :

atransler the holder of a tenure post before the completion of his tenure or extend the
- period of his tenure; and

b.require an officer to hold charge of morc than one post for a period exceeding two
months.

4. I am directed further to request that that above noted policy may be stnctly observed
1mplcmcnted
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