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~ BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR
(’ AT CAMP COURT ABBOTTABAD

-Service Appeal No. 904/2018
Date of Institution . .. 17.07.2018
Date of Decision .. 20.04.2022
Shahzad Maqgsood Son of Magsood Ahmed, Resident of Mohallah
Lohar Banda, Mansehra, Tehsil and Drstrlct Mansehra
(Appellant)
VERSUS

Government of Khyber Pakhtunkhwa through Secretary Education,
. Peshawar and three others.

(Respondents)

MR. MUHAMMAD AWAIS
Advocate : L =-- For appellant.
MR. MUHAMMAD ADEEL BUTT, '
Additional Advocate General - For respondents.
MR. SALAH-UD-DIN MEMBER (JUDICIAL)
MS. ROZINA REHMAN . =-- . MEMBER (JUDICIAL)

JUDGMENT:

SALAH-UD-DIN, MEMBER:- Through the instant

service appeal, the appellant has invoked jurisdiction of this

Tribunal with the prayer copied as below:-

"on acceptance of the instant service
- appeal, the respondents may graciously be

“ V , directed/ordered to restore the appellant on
] 7, his post i.e PST Teacher and also directions
—_— be issued to the respondents to hand over

the charge and to release the salaries of the
appellant with all back benefits or any other
order as this Honourable .Tribunal deems fit
and appropriate may also be passed.”

2. Precise facts as alleged by the appellant in his appeal
are that he was appointed as PTC Teacher and was posted in
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Government Primary Schoo! Lohar Banda vide Endst:
No. 1911-2074 dated 24.03.1992. The appellant performed
his duty with' zeal and zest. On various occasions, the
appellant applied for leave, which was sanctioned accordingly
by competent Authority. During the course of his service, the
appellant was trans_ferred to Government Primary School Bai
Paeen Battal and he took charge in the said school on
20.09.2008. The appellant applied for leave on 29.09.2008
and in the meanwhile his mother got severely ill, therefore,
the appellant remained busy in her look after, who eventually
died in the year 2016. The appéllant approached the
respondents for restoration of his service and submitted
application for furnishing of details of his leave, however no
action was taken by the respondents, therefore, the appellant
filed departmental appeal, which was not respo\nded within
the statutory period of 90 days, hence the instant service
appeal.

3. Notices were issued to the respondents, who submitted
their comments, wherein they denied the assertions made by

the appellant in his appeal.

4. Learned counsel for the appellant has contended that
neither any show-cause notice nor any charge sheet or
statement of allegations were issued to the appellant. He next
contended that the appellant remained absent from duty due
to un-avoidable circumstances and as ho departmental action
what-so-ever was taken against the appeilant regarding his
absence from duty, therefore, the service of the appellant is
still intact. He next contended that service record of the
appellant is available in office of the respondents and as his
service is still intact, therefore, respondents are not justified
in refusal of handing over of the charge of his post to the
appellant. He further argued that in view of in-action on the
part of the respondents in resolving the issue, service appeal '

in hand is maintainable.

5. On the other hand, learned Additional Advocate General
for the respondents has argued that the appellant had already
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availed maximum ieave, to which he was entitled and has
remained absent frbm duty for more than 05 years, therefore,
in view of FR-18, he has ceased to be a government servant.
He next contended that the appellant was not interested in
performing of \I';is duty and remained absent for considerable
long period without any sanctioned leave or prior permission
of the competent Authority. He next argued that the appeal in

hand is time barred and is liable to be dismissed with costs.
6. Arguments heard and record perused.

7. A perusal of the record would show that the appellant
had submitted an application on 29.09.2008, seeking leave
with effect from 06.10.2008, however nothing is available on
the record, which could show that the same was allowed or
rejected. .What' could be gathered from th.e contents of the
appeal is that the appellant did not perform. his duty with
effect from 06.10.2008 and approached the department for his
adjustment vide application bearing Diary No. 9351 dated
15.11.2017. It is though an admitted fact that the appellant
remained absent from duty, however it is astonishing that the
respondents remained in deep slumber and did not initiate any
disciplinafy action against the appeliant on the ground of his
absence from duty. While going through the comments so
submitted by the respondents in the instant service
appeal, they have not mentioned any specific date, from which
the appellant had remained absent. The contention of learned
Additional Advocate General that as the appellant has
continuously remained absent from duty for more than
05 years, therefore, he has ceased to be a government
employee, is misconceived for the reason that FR-18 has
already been omitted vide Notification No. F.1(11)R.4/89
dated 3 November 1992. In this scenario, the service of the
appellant is still intact.

8. In view of the above discussion, the appeal in hand is
partially allowed and respondents are directed to adjust the
appellant on his post from 15.11.2017, which is the date on
which he submitted application to the DEO (Male) Mansehra
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_ o for his adjustment.' The inpefvening period_vwith effect from
& " 06.10.2008 till 14.11:2017 may be treated as leave without
pay. Parties are left to bear their own costs. File be consigned

T ‘to the record room.

ANNOUNCED

20.04.2022 ‘ R E .

. ST . | ~ (SALAH-UD-DIN).
) - MEMBER (JUDICIAL)
/ | CAMP COURT ABBOTTABAD

. e~
- (ROZINAREHMAN)

BER (JYDICIAL)
OTTABAD




Service Appeal No. 904/2018

ORDER
20.04.2022
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Appellant a-I_ongwit;H his counsel present. Mr. Muhammad
Adeel Butt, Additional Advocate General for the respondents
present. Arguments heard and record perused. ,

Vide our detailed judgment of today, separately placed on
fiIe,r the appeal in hand is partially allowed and respondents are
directed to adjust the appellant on his post from 15.11.2017,
which is the date on which he submitted application to the DEO
(Male) Mansehra for his adjustment. The intefvening period with -
effect from 06.10.2008 till 14.11.2017 may be treated as leave
without pay. Parties are left to bear their own costs. File be
consigned to the record room.

ANNOUNCED
20.04.2022

\ .
’ .

(Satah-Ud-Din)
Member(Judicial)
Camp Court Abbottabad

!




17.06.2021 Due to cancellation of tour, Bench is not a\}éilable.

Therefore, case to come up for the same as before on

01.10.2021. ,
‘ Reader
;"{ !

01.10.2021 None preseht on behalf of the appellant. Mr. Muhé:'r’nmad
Rasheed, DDA alongwith Muhammad Tauseef, ADEQ for the
respondents present. ‘ ‘

o Since no one is present on behalf of the appellant, case is |
to come up for arguments on 22.01.2022 before the D.B at
~ Camp .court, Abbottabad. Notice be issued to appellant/his -
counsel for the date fixed. '
B
A G
. 1

(Rozina Rehman) Chairman

Member(Judicial) Camp Court, A/Abad
_Camp Court, A/Abad

20.01.2022 Nemo for the appellant. Mr. Kabir Ullah Khattak, Additic}na!

Advocate General for the respondents present.

Notice for proseéution of the appeél" be, issued to‘t»he |
. H < 7, }JP :
appellant as well as his counsel»far}ato confe up for arguments

on 20.04.2022 before the D.B at Camp Court, Abbottabad.

a I

(Rozina Rehman) | (Salah-Ud-Dinr) -
Member (J) Member (J) -

Camp Court A/Abad Camp Court A/Abad



o 20.10.2020 , Appgl[ant |n person p.zjes§n:t.

Usman Ghani Ieémed District Attorney for respondents
 present. o | o

- Due to general strlke of the bar case case is adjourned to |
16 12.2020 for arguments ‘before D.B at Camp Court,

| Abbottabad: R
_ Vo B @

(Attg-lr Rehman Wazir) - ~ (Rozina Rehman)
Member (E) . . Member (J)

Camp Court, A/Abad - Camp Court, A/Abad

/D“é /2 l@ﬂ?ﬂ/&? 28l if

ﬁﬂ/d:&iﬂ}’du_/ /éa /7/a3 252/

17.03.2021 Nemo for appella‘nt.
Riaz Khan Paindakheil learned Assistant Advocate General alon'gwith- <

Touseef Ahmed Litigation Officer for respondents present.

Preceding date was adjourned on a Reader's note, therefore,
appellant and his counsel be put on notice for /7 / 4 /2021 for
arguments before D.B at Camp Court Abbottabad.

(Atig Ur RehmanWazir) Rozina Rehman)
Member (E) : ‘ . Member (J)
Camp Court, A/Abad o - Camp Court,»A/Abad

"y
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t 21.01.2020 Appellant in person prcsent Mr. Muhammdd Jan, DDA

for 1fespondents present. Due to general strike of the-bar on the
call of Khyber Pakhmnkhwa Bar Council, the case is adjourned.
To come up f01 furthcr ploceedmgs/argumcnts on 20.02.2020
before D.B at camp court Abbottabad. |

- -~

- ' ber = ' Member
- . R e Camp:Court A/Abad . J

22+ 2. 2z¢  Duetocovid,19 case to come up forthe sameon 74/ & / 5,

at camp court abbottabad.

1G4 20 Due to summer vacation case to come up for the sameon  / 20
[0 / 20 at_canip court abbottabad.
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‘e 21.08.2019 - Appellant in person present. Written reply on behalf of

respondent No.4 still awaited. Usman Rasheed Sub
Accountant representative of respondent No.4 present and
seeks time to furnish written reply/comments. Granted by
way of last chance. To come up for written reply/éomments

on 23.10.2019 before S.B at Camp Court, Abbottabad.

(=3 /‘

. Member
Camp Court A/Abad

23.10.2019 . Counsel for the appellant present. Mr. Usman Ghani,
‘ District Attorney present. Mr. Tauseef Ahmad, ADEO for
N respondents No. 1 to 3 present and furnished reply on behalf of

respondénts'No. 1 to 3, placed on file. No - one is present for

respondents No. 4. Fresh notice be issued to respondent No. 4.
- \ To come up for written reply/comments of respondents No. 4 on
21.11.2019 before S.B  at Camp Court, Abbottabad.

R

Camp court, A/Abad

| 1:21.11.2019 Clerk to qounsél for the appellant present. Mr. Usman Ghani
learned District Attorney alongwith M/S Toseef ADEO (for
respondents No.l1 to 3) and Munir Hussain Shah AAO (for
respondent No.4) present. Written reply on behalf of remaining

respondent i.e. respondent No.4, submitted. To come up for

i | rejoinder if any and arguments on 21.01.2020 before D.B at Camp -
. - Court, A/Abad. ‘ :
) : : \ /
| ‘ Member
Camp Court, A/Abad




18.04.2019 None tor the appellant‘ present. Mr. Muhammad B1lal
| DDA for respondents present. Written reply/comments on behalf
of respondent no.4 not submltted .Requested for adjoulnment

. Adjourned. Case to come .up for written reply/comments on

‘behalf of respondent no.4 on 19.06.2019 before SB-at camp

court Abbottabad.
— mzl&hmad l—lassan)
Member '-
Camp Court A/Abad - =~
19.06.2019 :‘4 - Counsel for the appellant and Mr. Muhammad Bilal, |

' DDA alongwith Mr. Tauseef Ahmad_, ADEO for respondente no...
1 to 3 present. Neither written reply on behalf of respondent h’o 4‘ E
e submittedy nor representatwe of respondent no.4 . is present |
- therefore, notice be 1ssued to him’ for submlssmn of wrltten': -
- 'reply/comments. Case to come up for written reply/comments of

respondent no.4 on 21.08.12019 before S.B at camp court

' Abbottabad. o

- A T _ ; (Ahmag Hassan).'
Member

Camp Court A/Abad




' 16.01.2019 . Learned counsel for the appellant present'..' Written reply not
‘ submitted. No one present on behalf of respondent department.

Notice be issued to the respondent department with direction to

furnish written reply/comments. Adjourn. To come up for written

-reply/comments on 2 1 .02.2019 S.B at Camp Court Abbottabad.

: é\v p
Member
Camp Courf'Abbottabad

21.02.2619 : Counsel for the appellant present. Mr. Tausif Ahmad
. ADO for respondents No. 1 to 3 alongwith Mr. Muhammad Bilal
Khan, D_epuiy District Attorney for the respondents present.
Written reply on behalf of respondents No. 1 to 3 submitted today.
Neither written reply on behaii‘ of respondent No. 4 submitted nor
representative of respondént 1\10. 4 ig present therefore, notice be
issued to respondent No. 4 with the direction to direct the
representati-ve to attend the court and submit written reply on the
next date poéitively. Adjourned. To come up for written
reply/comments on ?ehalf of respondent No. 4 on 18.04.2019
before S.B at Gﬁinp Court Abbottabad.
| o

2R~
(Muhammad Amin Khan Kundi)
Member
Camp Court Abbottabad
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19.09.2018 Learned .'“ci"'f;h‘;’i“s_el for the appellant present. Preliminary
arguments heard. :

_ Learned counsel for the appellant argued inter alia that the
appellant was appointed as PTC in the year 1992; that the appellant
received salaries up till the year 2003; that extraordinary leave was
sanctioned to the appellant at different intervals between 2004 till
2008. In the year 2008 the appellant again applied for extraordinary
leave without pay but the fate of his application was not brought to
his notice. That no original or appellate order was communicated to
the appellant regarding any departmental action against him as
such the appeliant is entitled for adjustment on his post.

~ Points raised need consideration. The present service appeal

is admitted for regular hearing subject to all the legal objections-
including the issue of limitation. The appellant is directed to deposit
‘Securi:ty"and process fee within 10 days. Thereafter notices be issued
-.to the respondents for written reply/comments. To come up for
written reply/comments on 13.11.2018 before S.B at Camp Court

Appe!!gnt Depositag
Secur:y & Process Feg

.~
T TN g

A/Abad. S
: ~ W
. S f o
' Member
Camp Court A/Abad
13.11.2018 None for the petitioner present. Due to retirement of the

Hob’ble Chairman the Service Tribunal is incomplete. Tour to

Camp Court Abbottabad has been cancelled. To come up for the

same on 16.01.2019 at camp court Abbottabad.




Form -A

FORM OF ORDER SHEET

Court of
Case No. 904/2018°
S.No. | Date of Order Order or other proceedings with signature of judge
Proceedings . : ‘
1 2 ) 3
1 17/07/2018 The appeal of Mr. Shahzad Maqsood presented today by
Mr. Yasir Khattak Advocate may be entered in the Institution
register and put up to the Wrothy Chairman for proper order:
pIeasef N .-...3
w
| | & REGISTRAR
1277~ -0 ;’3‘ The case is entrusted to Touring S. Bench at Abbottabad for.

TR

preliminary  hearing to be put up there on-

|G g 2013

>

— »
CHAIRMAN

q -




BEFORE THE SERVICE TRIBUNAL, KHYBER -
PAKHTUNKHWA PESHAWAR CAMP COURT

" ABBOTTABAD ' \/
Service appeal No.727 _ of 2018
Shahzad Magsood ..................... Appellant
VERSUS

Government of Khyber Pakhtunkhwa through
- Secretary Education, Peshawar etc....Respondents

SERVICE APPEAL

INDEX L
—
S# Part1culars of documents Annexure | Pages
Memo of Service appeal alongw1th 1
1 - affidavit. | e i;‘-olq
2 | Correct addresses of the parties. | ... ~-10-
3 | Copy of the appointment order. “A”  |th1e,i3
Copies of record regarding sanction of P
| teave - B 14-22
5 | Copy of the order dated 18.09.2008. “Cr |- 23-
6 | Copy of the arrival report. “D” ,24-
7 | Copy of the ‘application. “E” -5~
8 | Copies.of the applications. ' . “F” 26 AF
9 | Copy of the application. ' “G”. ,2(5.-30 .
— .
10 | Copy of appeal. “H”  |-B15B4
11 | Copy of the order dated 17.01.2018. ‘I |33-3F
12 | WakalatNama. | . Y
Dated 30.06.2018 Y224
Shahzad Magsood
...Appell
Through- (&7 AN
4- MUH@?&WA]&
- YASIR KHATTAK,

Advocates High Court,
Mansehra.




BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR CAMP COURT
ABBOTTABAD

Service appeal'No. ?&% of 2018

'Fﬁﬂemgd ay

et
Registrg\p“

Shahzad Magsood son of Magsood Ahmed
resident of Mohallah Lohar Banda, Mansehra,

Tehsil and District Mansehra ......... Appellant b
whyed Wﬂ@t‘f& -3;«1‘
VERSUS | . ‘ iy Nﬁts‘—"-\ﬁ\gq"} -

Government of Khyber Pakhtunkhwa through
Secretary Education, Peshawar,

Director, Elementary & Secondary Education,
Peshawar.

District Education Officer (Male), Mansehra.

District Accounts Officer, Mansehra. o
..... wreerereeeeeeeee. . Respondents, 0

SERVICE -APPEAL UNDER SECTION"‘{OF

0. n e ey begopme AT

KPK s&siceFriblval ACT. 1974 FOR
DECLARATION TO THE EFFECT THAT

- THE APPELLANT IS STILL IN SERVICE
“ VIDE ENDST. NO.1911-2074 DATED

24.03.1992 ISSUED BY THE RESPONDENTS
FOR THE APPOINTMENT OF APPELLANT
AS A PTC TEACHER AND.HAS NOT BEEN
TERMINATED/DISMISSED _TILL DATE
NOR HE RESIGNED FROM THE SERVICE
OF. HIS POST. THE ACT .OF

- RESPONDENTS IN___ RESPECT  OF

DENYING _THE _SERVICE _OF _THE
APPELLANT, _NON-RENDERING _THE

g

&

N
L -
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SERVICE DETAIL OF THE APPELLANT
'AND CONSEQUENTLY REFUSAL OF THE
RESPONDENTS TO HAND OVER THE
CHARGE _TO THE APPELLANT IS
WRONG, _ ILLEGAL, __ UNLAWFUL,
WITHOUT __LAWFUL __ AUTHORITY,
BASED ON_MALAFIDE, AGAINST THE
FUNDAMENTAL _ RIGHTS _OF _ THE
' APPELLANT, ARBITRARY, FANCIFUL,
PERVERSE, AGAINST THE RELEVANT
LAW, RULES AND _REGULATIONS
HENCE __ LIABLE __TO _ BE __ SET
ASIDE/STRUCK DOWN.

' PRAYER: - -
On acceptance of the instant appeal, the
|

respondents may graciously be directed/
ordered to restore the appellant on his post
i.e. PST Teacher and also directions be
| issued to the respondents to hand over the
v charge and to release the salaries of the
appellant with all back benefits or any
other order as this Honourable Tribunals
deems fit and appropriate in the
circumstances of the case, may also be

passed.

Respectfully Sheweth!

1. That, the appellant was duly appointed
as PTC Teacher at Government Primary

School Lohar Banda vide order Endst.




No.1911-2074 dated 24.03.1992
through serial No.28.

(Copy of the appointment order is

annexed as annexure “A”).

2. That, during the service, appellant
served the assigned duties with great
zeal and zest and during his service, the
appellant applied for leave at different
‘times, which was sanctioned

accordingly by the respondents.

(Copies of record regarding sanction of

leave is annexed as annexure “B”).

3. That, later on, the appellant was
.transferred from Government Primary
School Lohar Banda to Government
Primary School Bai Pacen Battal against
vacant post of PST through order
bearing Endst. No0.24305-8 déted
18.09.2008.

(Copy of the order dated 18.09.2008 is

annexed as annexure “C”).

4. That, after his transfer, the appellant
had taken over the charge through his
arrival report No.2470 dated 20.09.2008

in Government Primary School Bai

Paeen Battal.
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4.

(Copy of the arrival report is annexed as

annexure “D”).

That, after taking over the charge, the

appellant again applied for leave on

129.09.2008.

- (Copy of the applicaiion is annexed as

. annexure “E”).

That, in the meanwhile, the mother of
the' appellant was severely ill and as
there was no other person to lookafter
his mother, therefofe, the appellant
remained busy in treatment of his
mother for a long period and during this
time, the appellént properly informed to
respondents verbally as well as through

written applications and in the

meantime, the respondents also

received the service book and other

service record from the appellant.

(Copies of the applications are annexed

as annexure “F”).

That, despite hectic efforts on the part
of the appellant, the mother of the
appellant did not survive and

consequently she died in the year 2016.

That, after.the death of the mother of
the appellant, the appellant approached
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10.

A

the respoﬁdents for the restoration of
his service and also asked the
respondents to furnish the detail of his
leave vide applications dated
15.11.2017 and 15.01.2018.

(Copies of the applications are annexed

as annexure “G”).

That, the appellant kept awaiting the
proceedings on his application but
remain invain hence the appellant was
constrained to file departmental appeal
before the respondent No.2 on
19.03.2018 which is still unattended to.

(Copy of the appeal is annexed as

annexure “H”). .

That, the appellant being aggrieved from
the acts of the respondents seeks the
gracious indulgence of this Honourable
Tribunal for the restoration of his
services, inter alia, on the following

grounds: -

GROUNDS

That, the impugned acts of the

respondents in respect of denying the




4

service of the a’ppellant,_'non-rendering
the service detail of the appellant and
consequently refusal of the respondents
to hand over the charge to the appellant
is wrong, illegal, unlawful, without
lawful authority, based on malafide,
against the fundamental rights of the
appellant, arbitrary, fanciful, perverse,
against the relevant law, rules and
regulations hence liable to be set

aside/struck down.

That, the appellant has never served
with any show cause notice nor
informed from any other source nor
terminated/dismissed from his service
which clearly shows the malafide on the
part of the respondents only to deprive
the appellant from his legal and
fundamental right.

That, the appellant many times to the
respondents and submitted different
applications. for furnishing the details
about his service and about his service
book but the{ respondents never adhered

to the request of the appellant.

That, the appellant is still in service and

his service record is also available on

the office of respondents but
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respondents intentionally pressed down
the matter of the appellant just to
accommodate/facilitate their blue eyed

chap.

That, it is the fundamental right of the
appellant to provide all the details

pertaining to the service of the appellant

and respondents are also duty bound to .

adjust the appellant against his post i.e.
PST Teacher as the appellant had
already served the department for a
sufﬁcieht time but non-rendering the
services detail of the appellant and not
handing over the charge to the
appellant speaks volume of malafide on
the part of the respondents.

" That, neither any acti(_)h in any form

either been taken against the appellant
by the respondents nor under any law
the respondents have terminated the
services of the appellant thus the
appellant is deemed to have been in
service till now and the respondents are
not entitled to refuse the continuance of
the service of the appellant. Similarly,
no termination order has ever been
served - upon the appellant nor

communicated to the appellant by any

source.

¥



~That, the impugned acts of the
respondents encroached wupon the
fundamental rights of the appellant as
guaranteed under constitution of

Islamic Republic of Pakistan, 1973.

That, it is an inalienable right of the
appellant to enjoy the protection of law,
rules and regulations and to be treated
in accordance with the same whereas
this right of the appe_liant has been
infringed by the respondents in a sheer

maléﬁde manner.

That, powers or jurisdiction are vested
in an authority to exercise it justly,
fairly, honestly, judiciously and in
accordance with the mandate of law,
rules and regulations but fhe |
respondents have bypassed all the

relevant law, rules and regulations.

That, the grievances of the same like
employee have been redressed by this
Honourable Tribunal in service appeal
bearing No.528/2014 titled “Zahir Shah
Vs. Govt. of KPK etc” decided on
17.01.2018 hence the appellant being

on same footing is entitled to the same

relief.




(Copy of the order dated 17.01.2018 is

annexed as annexure “I”’),

It is, therefore, most humbly

requested that on acceptance of the instant
appeal, the respondents may graciously be
directed/ordered to restore the appellant
on his post i.e. PST Teacher and also
directions be issued to the respondents to
hand over the charge and to release the
salaries of the appellant with all back
benefits or any other order as this
Honourable Tribunals deems fit and
appropriate in the circumstances of the
case, may also be passed.

Dated 30.06.2018 SHhA’

Shahzad Maqgsood

Through 0%

’ MUHA AWA

YASIR KHATTAK,

Advocates High Court,
Mansehra.

AFFIDAVIT.
1, Shahzad Magsood son of Maqsood Ahmed resident
of Mohallah Lohar Banda, Mansehra, Tehsil and
District Mansehra, Appellant, do hereby solemnly
affirm and declare on oath that the contents of the
- foregoing service appeal are true and correct and
nothing has been concealed from this Honourable
Tribunal.

Dated 30.06.2018 Shatoed

(DEPONENT)

Shahzad Magsood

PRET .
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BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA PESHAWAR CAMP COURT

(V%]

ABBOTTABAD
Service appeal No. of 2018
Shahzad Magsood ..................... Appellant
VERSUS

Government of Khyber Pakhtunkhwa through
Secretary Education, Peshawar etc....Respondents

SERVICE APPEAL

CORRECT ADDRESSES OF THE PARTIES

APPELLANT ‘
Shahzad Maqgsood son of Magsood Ahmed
resident of Mohallah Lohar Banda, Mansehra,
Tehsil and District Mansehra.

RESPONDENTS

Government of Khyber Pakhtunkhwa through
Secretary Education, Peshawar.

Director, Elementary & Secondary Education,
Peshawar.

District Education Officer (Male), Mansehra.
District Accounts Officer, Mansehra.

Dated 30.06.2018 Sk
Shahzad Magsood
...Appellant
Through o7
MAD AWAIS,

YASIR KHATTAK,
Advocates High Court,
Mansehra.
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‘e 'Fazalul Islan*S’O mmad Khan
.,'-2/0‘ Kotly:Paéen ..4
" Israrul daqi3/0 Eazrat Yousaf

R/O‘ Kotly Paﬂ-en

-

wié .R/O Kot Ballah.
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To,

" Subje'ct:

THE DISTRICT EDUCATION OFFICER (MALE),
Mansehra. ' ' :

APPLICATION UNDER SECT-I‘ON' 7 OF

'KHYBER PAKHTUNKHWA RIGHT TO

INFORMATION ACT, 2013.

Respected Sir,

Itis 'submitted: |

That, the applicant namely Shahzad .
Magsood son ‘of Magsood Ahmed was._‘

appoinited as PST Teacher vide. serial

‘No.28 of appointment order dated
' 24.03.1992.

(Copy of appointment order is annexed
herewith). ' |

That, during ' service: in Government

~ Primary School ‘Bai I"aeen Battal, the

épplicant took leave from department
through application dated 29.09. 2008

for one year and - also depos1ted his

 service book with your goéSelf

(Copy of the application is dnnéxed )

lierewith). o

That, the apphcant faced some domestic

problems durlng Ieave penod hence he

‘ could not join his duty within -s‘peclﬁc'

time i.e. leave period.




4.  That, V\ErhAe‘n the applicahi approached to
your goodself for his adjustment as well
- as for return of service book through

d1fferent apphcatlons as Well as verbally

but nelther your goodself informed the
apphcant. nor considered - / the
applications e submitted by the -

applicént.

S. That, the applicant wants to get
information/documents regarding his
leave period and later on proceedings |

~ against him which is the basic and
fundamental right of the petitioner

under Right to Information Act.

(Copy of one of the application is -

" annexed herewith ).

It is, therefore, ‘most humbly
requested that the documents/
infdnnation. regarding the leave period
and later on proceedings in this
regardiﬁg till now in réspect of the
.serv1ce of the apphcant may please be -

prov1ded to the apphcant

' Dated 15.01.2018

Yours,

. . . 4 ; E :,9‘
. SHAHZAD MAQSOOD
, Son of o
MAQSOOD AHMED
(Applicant)

CNIC 13503 - -6659043- 7
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL’;"‘
- CAMP.COURT ABBOTTABAD -

Service Appeal No. 528/2014

Date of Institution... 28.03.2014
Date of decision... 17.01.2018

Zahir Shah son of Syed Badshah Caste Syed C.T Teacher Government High

School, Balakot resident of Gartat Balakot District Manschra. (Appellant)
Versus "

L. The Government of Khyber Pakhtunkhwa through Chief Secpc[arj, Peshawar

and 5 others. (Respondents)

Sardar Muhammad Ashlag, S e
Advocale For appceliant.
Mr. Usman Ghani,

District Attorney “\ * For respondents.

MR. NIAZ MUHAMMAD KHAN, CHAIRMAN
MR. AHMAD HASSAN, MEMBER
JUDGMENT -, N

NIAZ MUHAMMAD KHAN, CITAIRMAN: Arg}}lpcnts of the lcamed
\ :

counsel for the partics heard and record perused., \
FACTS
: i
i . ' { i
2 Fhe appellant as per averments in the memorandum of appeal, procceded on

long leave in the year, 1997 and when he came back 'Ihe'deApartment did not accept his

-arrival report. That the appellant had been submitting applications to the department for

his édjustmcnt but the department did not respond to the said requests. That thereafter,

duc to curthguake in the year, 2005 as per the appellant,ithe whole récord in his home




way destroyed and finally he fled dcpartmcnlai appeal in the year, 20]3 wlnch .was not”

8 Dmmg pc.ndency of the

responded to and Lhucallu he filed the present service appca

»
present service appeal, Ll}c department mm'ucd dcp’utmcnml proceedings’ agamst the

appellant which arc still pending. . C
ARGUMENTS : S | "
3. The learned counsel for the appellant argued that the appellant had been ronning
(s . |
from pillar to post for redressal of his gricvance but the department had been showing 1
- . :!:

cold shoulders to all the rc;qucsts. That no order of termination was cver passed against

That there was 1o oLhm way but to ﬁlu a départmcntal appeal and then to L

the appellant.
approach this Tribunal.

4. The learned District Attorney argued that this Tribunal had no jurisdiction for .

the reason that there was no original or appeltate order within the meaning of Section 4 of - -

the Khyber Pakhtunkhwa Service Tribunal Act, 1974. T hat the present service appeal was

ol maintainable on the ground of limitation as well. That this Tribunal cannot pass any
order including direetion to the department 1o conclude the pending enguiry due to lack”

ol jurisdiction. o . N
CONCLUSTON. _ ' o
. - . . . .]l
[ P N « I :
. . o
5. ILis a settled jurisprudence that the Tribunal or, Coum assumcs the Junsdxct:on ',

se there is no original or appella_xte order as argued by the

subject to law. In the present ca
. ] . -4 . ’r
learned District Attorney in view of Section 4 mentiened above. But the question would

be that when the department has not been iSSL\mg any 01der of termination of the

appetlant and would not issue any su

go in casc ol wrong done 1o him. Under the present bchumc ‘of law in this Province when

there is no other adequale remedy/forum available then the aggrieved person can knock

wa- ' . - . 1

_Ad{,

. PCb‘ld\f‘zdl

ch order mduﬁmtcly then where the appellant would &

i
f
g
{




jurisdiction under Article 199 (;f the Constitution.of“[-s}amic Republic of I’ékistaﬁ,l.i9_7.3.
But again in service matters Article 212 of the Const‘it‘ﬁ{io‘n"has been given F)Vél’ﬁdijlg.
cffect over Articie 199 by insertion of non-obstante clause in Article 212 and thereby
Article 199 has been given subordinate status to Article 212 wlllioh means that in matters
of terms and conditions a civil servant cannot seek ;'ezi}edy under Article 199 mentioned

-

abdve. 1L is a settled jurisprudential p;'inciple of ub]}us ibi remedim {when tbelre.is riglﬁ
there is remedy). The civii servant. would be left wiﬂu no remedy at all under the pre'sent
scheme of law. [n such situation, the law as devcloiaed since time inunem'orial has given |
the concept of hardship cases. .(Epez‘/cca of Aristrfﬁe). Iévcrybfdécd[&zif law has a
provision for such hardship cases in the name of "inhércnt powérs of courts or .:l' ribunal®, '
The inherent powers are exercised by the courts and Tribunal when the law pr{)videé no
solution 1o a particular situation. In our ac.illuillistx'atiQé law this situation has also been
dealt with by providing application of Code of Civil Procedure to the procedure of thi\s
Tribunal under Scction 7 of the Khyber Pakhml;\khwa Service Tribunz‘il Act, 1974,
Scction 151 ol the Code of Civil Procedurc 1908 dcal:f with the hardship caiscs and saves
the inherent powers of the courts in order (o do justiccv i:n‘\ll‘:c mater on which: law is silent.

N

So much so that Rule 27 of the Khyber Pakhtunkhwa Service Tribunal Rules, 1974 also -
. \ 'a :

gives inherent powers to this Tribunal in all those matters ag mentioned;above which

surely includes the ends of justice and to prevent abuse of the process of a court:or/

. ! 1

)

on e ; “.
[ribunal. - S : ‘ o -
6. This Tribunal is therefore, of the view that the present case is a case of hardship and

/

the appellant would be left with no remedy if this Tribunal refuscs to assume jurisdiction

-

on the technical ground of non-availability of original/appellate order. The department if

' 1
allowed to continue the present situation by not-dgciding theappeal of the appellant or by
not ordering the conclusion of pending deparimental proceedings it would amount to

allowing the department to abuse the process of law on the ground of technicality. In such

| ATTESTE . oA




. ,"j(} i

T

situation the superior courts have time and again ruled that technicalities should not come

in the way of substantive justice,

o 7. Another hardship situation in this appeal arise when we go through _sub'rulc 2 of

)
Rule 19 of the Khyber Pakhtunkhwa Govemmcnt Servants (E&D) Rules, 2011.

According to this sub rule whenever any service appcal is penclmg beioxe the Service. ;

.,

Tribunal then the dcpcutmmt become Junctus ofj‘czo and no order can be passed by the’ ‘

department during pendency of the service appeal. Ip thls case during the pendency of the
present service appeal, the department had initiated;j departmental proceedings against thc*,'E
appetlant which al(, violative of this sub rule. Ndw the ciepartment under this sub é'u'lt; .
cannot pass any order. No limitatign woﬁld run in .s.flch‘ unclear cases.

8. In order to resolve this imbroglio this T_ribu‘;:ial in exercise of its inherent powers
assumes the jurisdiction without toﬁching the nierits of the appeal and directs the
department to decide the pending appeul of lh;\:ﬁﬁfi)pcllanl as well as the departmental
proceedings mentioned above within a ‘period of ninety days of the receipt of lhls .

judement/order. Decided accordingly. Parties are leﬁ to bear’ thelr own costs. File be ;

consigned to the record room.

- i N
\ !

A,
: '.:‘}\ «-f”LS/
- }.\ ; e T T " \Chairman o
S | " Camp Court, A/Abad "/ |
“(Ahmad Hassan) ' : o
. Member o i
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= PESHAWAR CAMP COURT ABBOTTABAD
' » ~ Appeal No MLZO_l_

Shehzad MAGSO0T weeveeevvesrssreseressseseesesssressssmssessseseess e APPELLANT,
VERSUS

4, Govemment of Khyber Pakhtunkhwa through Secretary Elementary &
‘ Secondary Education KPK Peshawar. :

@

! A Director Elementary & Secondary Education KPK Peshawar.
- - 6. District Education Officer (Male) Mansehra.
|

PARAWISE COMMENTS / WRITTEN REPLY ON BEHALF OF RESPONDENTS

NO 1,2 AND 3.
- . INDEX
S.No | Description of Annexure | Pages i
documents '
1. Comments of 1-4
Respondents
2. Affidavit 5
-/ 1
2% ' |
I
DISTRICT EDUCATION OFFICER
& (MALE) MANSEHRA
s
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK

2
| PESHAWAR CAMP COURT ABBOTTABAD

Appeal No, 904/2018

¥
k4

Shehzad Maqsood ... smnnn s ccnmmnnsmnsecnn e Appellant.
VERSUS

Government of Khyber Pakhtunkhwa through Secretary Elementary &
Secondary Education KPK Peshawar.

Director Elementary & Secondary Education KPK Peshawar.

District Education Officer (Male) Mansehra........................Respondents.

PARAWISE COMMENTS / WRITTEN REPLY ON BEHALF OF RESPONDENTS NO 1

2 AND 3.
PRELIMANARY HEARING.

1. That the Appellant is not thé “AGGRIEVED” person.

2. That the Appellant is estopped by his own conduct.

3. That the Appellant has not come to the Hon'ble Tribunal with clean

hand.
4, That the Appellant has no cause of action/locus standi to file the
| instant appeal.
5. - That instant Appeal is against thev prevailing law and rules.
6. That the appeal is time balfred and not maintainable in eye of Law

and also time barred hence liable to be dismissed.

. ' - /""‘"‘
7. That the appeal is groundless and based on malafide, ulterior N
motive, hence the same is liable to be dismissed.
8. The instant appeal is not maintainable in the present form and also
in thé present circumstances of the issue.
9. | That the demand of the appellant is against the law avnd-facts‘ hence

the appellant is not entitled for any relief and appeal is liable to be

dismissed on this score alone.
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10. 'fhat the present api)eal is not maintainaible because the appellant did _
nth file ény Departmental appeal. |
11. That this court has no jurisdiction, hence there is no original -'or
appellate or_der.' ) |
FACTUAL OBJECTIONS:-
1) ParaNo.01 islr'elated to the service record of the éppellant.. |

2} ParaNo.2is incorrect.

3)
4
5)

6)

7)
8)

~ year, on continuous 10 year service, not otherwise. So in this case competent

That Para No.3 is correct need no comments.

Para No.4 is correct.

That the Para N6.5 is totally incorrect énd mislead‘ihg thét the appellant
did not applied for le'aye, as he already been ‘av'a_il‘ed fhé quota of leave
without pay and with pay. After the expiry of 'leave and after the arrival
report he remain absent- fr(\)m the school without any intimation to this
office. During this absent period _from‘s'chool he never approached to
the office of the competent authorify for any kind_ of leave and left the
station without intimation to this office. According to fevi—sed leave rule

‘1 981 competent authority sanctioned the leave up to five year, on
continuous 10 year service, not otherwise. '

Para 6 is incorrect that his service is ceased due to long'abse'ncé eriod—"
of 10 year without any reason to the competent aufhority and'without
the prior permission of the department. |

No commenté.

Para No.8 is correct to the extent that the appellant approach the
Respondent department‘ after the long gap of ten year time .According to

revised leave rule 1981 competent authority sanctioned the leave up to five

-




ir

RN

9)

10)

authority doesnot restore his service after long gap of ten

years.
Para 9 is incorrect.
Para No.10 is incorrect that the appellant is not aggrieved

person inter allia on the following grounds. ..

GROUNDS:-

a)

"

d)

That the Para No.5 is totally incorrect and misleading that the

appellant did not applied for leave, as he already been availed

the quota of leave without pay and with pay. After the expiry

of leave and after the arrival report he remain absent from-

the school without any intimation. to this office. During this |

absent period from school he never approached to the office

of the competent authority for any kind of leave and left the

station without intimation to this office. According to revised

leave rule 1981 competent authority sanctioned the leave up

to five year, on continuous 10 year service, not otherwi.s;)A :
y—

After the absence of long period his service is automatical
ceased.

Incorrect and denied, detail reply has already been given in the
above Péra.

Incorfect and denield,'because the appellant did not approach to
the respondenf department.

Incorrect and deﬁied his service is ceased automatically according
to FR-18.

Incorrect, respondent department bound to obey' the rule and

| policy of the Government and not will and wishes of anybody.
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1) | Incorrect and denied, acéording to the leave rule, the appellant

remain absent from duty for ten year without any information
- with the department. After the long absent peri(;d of ten his

service ceased automatically.

g)  Incorrect and denied.

h)  Incorrect and denied.

i) | Incorrect and denied because the respondent. -:‘:&epartment
follow the rules and policy of the Govt.

) Para No. j is incorrect because the appe;al of the case titled Zahir
Shah has already been rejected by fhe respondent department

after observing all codal formalities.

PRAYER:-
It is therefore, humbly prayed that on acceptance of the above
submissionk, the instant appeal may very graciously be dismissed in the

favour of the answéring Respondents in the interest of the Justice..

Respondent ...

The 8e Ty
Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar.

L

1€ Director,
Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar.

o

The District Education Officer,
g’ (Male) Mansehra
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AFFIDAVIT |
" I, Mr. Muhammad Touseef Assistant District Education
officer on Behalf of District 'Education Officer (M) Mansehra
do, hereby solemnly affirm and declare that fh,e Para wise

‘comments of the Service Appeal No.904/'2018 titled Shahzad
Magsood versus Govt, is true to the best of my conviction and
belief and nothing has been concealed from this Honourable.

Court.

DEPONENT

DISTRICT EDUCATION OFFICER
4 (MALE) MANSEHRA.




BEFORE THE SERVICE TRIBUNAL , KHYBER
3 PAKHTUNKHWA PESHAWAR ‘

Service Appeal No.904/2018

Shahzad Maqsood...........................APPELLiANT.

|

L au Yy
7N

VERSUS !
1. District Accounts Officer Mansehra & Others
RESPONDENTS.
-o-t.
PARAWISE COMMEl\fTS / WRITTEN REPLY ON’ i
BEHALF OF RESPONDENTS Nb 4.
INDEX: ci¢. Yadidis
T 5 'ﬂ!j(“,iu-...,... 'i" | i
S. No | Description of documents Annem}re} Pages
1. Comments — 1-5
! 2. Affidavit DAY I 6
3. Establishment Department A 7 .
Notification No. SOR-II I
(S&GAD)6(37)/89 dated
03.10.1989 N ENTU Ry -
Reference Books . ... |, .
1. Revised Leave Rule 1981 X
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BEFORE THE SERVICE TRIBUNAL , KHYBER
PAKHTUNKHWA PESHAWAR

Service Appeal No.904/ 2018

t

1
Shahzad Maqsood.......................APPELLAWTj
VERSUS

1. District Accounts Officer Mansehra & Others
Respondents

PARAWISE COMMENTS / WRITTEN REPLY O_N
1

o W gi}__”i‘ !f:

B ’ ,’l.. o . , .
"ME:_OF RESPONDENT NO 4.

- NBaWw A b
- b e vt ¢ ——

59
4‘\ Tl TRy

i g a8 Ty =
'w‘!’;‘l&'* R
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) .{, £ PRELIMNARY OBJECTIONS:-

4y i
That the Appellant has not come; to the

Hon'ble Tribunal with clean’hands." :' !

That ‘the s Appellant has no cause of
action/locus standi to file_the instant
Service Appeal.

That instant Service Appeal:is-against the

prevailing law and rules. ;
e aNaer 4 Y 3‘(

TR PETAA

That the Appellant has concealed the
material facts from this Hon’ble Tribunal.

Hence not entitled for

3 1 -
any relief and
Lo, ’Ii]l T
be , dismissed

Actehddd i

]

without any further proceedings.

Service Appeal is liable to

That the Service Appeal is groundless and

e l.'ﬁ‘!L. B

basec(l on malafide, ulterior motive, hence
1

the same is liable to be dismissed.

TN Lot

The instant Service Appeal is not
maintainable in the presenttf?tl'{r(l a}nd also
Ve EOTHGOCRIE Y

in thga! present circumstances of the issue.

That the demand of the Appellant is against

the law and facts hence the Abpellal'th is not

1
entitled for any relief andlzls Jliable to be
. . i,

dismissed on this score alone.

t

That, the Service Appeal isl_-liéble to be
P

dismissed with cost.
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ON FACTS.

1) Para No.1 needs no comments.
2) Para No.2 needs no comments. - | }
|
2 3)  ParaNo.3 needs no comments. *
AR 4)  ParaNo.4 needs no comments.
sl bafbide i e Lt e
iy h’fﬁ,‘ 5)  ParaNo.5 needs no comments.
: o
! - .
, m 6)  Para No.6 that, as per Service Book
REdy |~ Record the brief history of the appellant
g is as under:- s
Dated 2 pup,| Remarks i I e
Y Y .a; . 7 [ATEYI RN o .
i34 [ 24.03.1992 t0 01.12.2003 | Date of initial appointment a$ P[TC
2 L
02.12.2003 to 30.03.2004 120 days Leave on Full Pay, Sanction vide
i N0.12074-75 dated 22.11.2003
. v (RSP
;| 31.03.2004 to 19.04.2004 20 days Leave on Half Pay, San_ctiori vide !,
1 No.12074-75 dated 22.11.2003
. Svige Duas L
?0.04.2004 to 31.10.2005 560 days Extra Ordinary Leave without o,
¥ L . . t ‘;"e' AR Y - . .
e pay, Sanction vide No.12074-75 dated .
il -l 22112003 et
-01.04.2004 to 31.10.2005 Leave Cancelled vide office order No.
, 5321-22 dated 17.04.2004 l t R i
% | 01.08.2004 to 31.07.2006 730 days Extra Ordinary Leéave without T
" pay, Sanction vide 11915-17 dated e
1.l 23.09.2004 Lo4) .
%4| 01.08.2006 to 31.07.2007 365 days Extra Ordinary Leave without
pay, Sanction vide _1378-94 dated e
, ?‘ 4. 05.09.2006 ¢ . et 2 4 2004 .
'¥*701.08.2007 to 31.07.2008 365 days Extra Ordinary Leave without W
" _é_/ pay, Sanction vide 22892 . dated '
| 06.09.2008
01.08.2008 to till date Absent from duty N
iy B A S
R N O TR T LE o . i :" «
: Under Rule 12 (1) of KPKRevised.Leav% ' 'a:?,-["“" '
:': } ST (‘l"f X3 l;l. ) Rl he
% Rules 1981, extraordinary leavé'iiiay be sithour 7
.;‘1-

granted outside leave account on each

1,
occasion up to a maximum period of five , ... **‘":i !
years at a timze provided that the civil ~ + | :; '
servant to whom such leave is granted o
has been in continuous service for a ;

. £ L™
period of not less than ten years. In case R
: oA s !

-
1A e



R T At
»5‘5}&}::‘;{5535
- SR
NS j!‘“%{" 38 :

a civil servant has not completed ten
years of continuous service,

extraordinary leave without pay for a

maximum period of two years may |b
granted at the discretion of the lee}vi
sanctioning authority, this leave canibe
granted irrespective of the fact whether
a civil servant is a permanent or
temporary employee. And rule 12 (2) of
KPK Revised Leave Rules 1981, g‘é
maximum period of extraordinary leave
without pe;‘y combined with leaye”on full
pay and leave on half pa‘y’ ;};all be
subject to the limit of 5 years prescribjec

N TFRE IR $1 ISR T A ¥
]
in FR-18 i.e the maximum period’ of

sribly vl o

extraordinary leave without pay that

[ B

would be admissible to a civil servant

who has rendered contitnuqus,.jservice
1 [ RO A TR

for a period of not less than 10 years

[LELS YL S P .

shall be 5 years less the period of leave

on full pay and leave on half pay so

Copne bt e

combined

As per’UPara-3  of Estab’lishm%nj,t
Department Notification No. ;SOF'l-li
(S&GAD)6(37)/89 dated 03.10.1989
willful absence'from duty for'mote than
5 year ‘withdut cogent / convincing

reasons such an employee ceased to be

Government servant - aftei,"” willful

absence for five'years or more. ’

Para -4 (c) of above notification “after 5

|
year of continuous absence, servides
of Civil Servant shall automatically

stand ‘terminated under Rule 12 of

KPK Civil Servant Revised 'Leave
Rules, 1981". In the light of'Rule 12

ibid, a willful absence of méré than five

LAY Yy -~ vy

wa

o ma



years shall not be converted into leave

without Pay. “Annuxure A”

While'in the instant case the official has
availed 2160 days leave on full pay, lal'f
pay and EOL without pay respectively
beyond the maximum limit of five years
in first spell of ten years continues

service.

7)  ParaNo.7 needsno comments, .=~ - it

8)  ParaNo.8 needs no comments.
P AT ;
9)  ParaNo.9 needs no comments,' "t il

S S - Copry i
10) Para No.10 needs no comments. i

BRIy SO RETC-

‘GROUNDS:. ' T v e

a) Para No.“a” needs no comments.

'y

b) Para No. “b” needs no comments.
: A S PR : TR :

c) Para No. “c” needs no comments. it

d) Para No. “d” needs no comments.

o
, Cmentss
e) ParaNo. “e” needs no comments.

52
-

f) Para No. “f’ needs no comments.

g) Para No.“g" needs no comments. - ot

REYERTREY RIS PN

h) Para No. "h" needs no comments.

areranar

i) Para No. “i” needs no comments.

B3
s
N
AT S 1 g R T R
f""f' Fath o le s _"'. s

; ‘ o o > .
Pk SN "?” j) ParaNo. “j” needs no comments. | © o
,i:.f%.- r.:i-‘-&,;‘h: \:: vt ‘ " ! l -‘-.’f‘ SRS
<R * o i
y z»%:ﬁj‘:‘*.';gfs;;wy ) ) A P
s Y] In light of Rules / Orders on the subject enumerated
. above it is submitted that the Appellant is misleading this ..
et ' Lt e sshumHENLS,
‘..,;%&.:,f’m * Honorable Tribunal by misinterpretation of Rules. The

£ *"“@""' £ demand of the Appellant'is not only against the law and )

- facts but also amounts to wastage the precious time of this

Honorable Tribunal, hence the Appellant is not entitled

.
- v -



T . 4 )
for any relief. It is therefore, prayed that the service
appeal may graciously be dismissed with cost..
i . , '
Wk District Accgunts Officer
g e Mansehra
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PESHAWAR

Service Appeal No. 904/2018

VERSUS

AFFIDAVIT

1§58 VT.

I, SYED MUNIR HUSSIAN SHAH, ASSISTANT ACCOUNTS OFFICER,
;. DISTRICT ACCOUNTS OFFICE, MANSEHRA DO HEREBY SOLEMNLY AFFIRM

!AND DECLARE ON OATH THAT THE CONTENTS OF FORE-GOING PARA-WISE

REPLY ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE AND

4.("1

ONOURABLE COURT.

i Ve AND DECK.

',":-f-:t?f*”’* y

‘a”r'n

(WY N L

""gr hﬁBELIEF AND NOTHING HAS BEEN CONCEALED OR SUPF’RESSED FROM THIS

LS Y

SYED MUNIR HUSSAIN SHAH

(DEPONENT)
LTS O FOREGT

+ AFFERI
v PARA-GISE
GE AT

iy e 3

=N ‘ -

LR Ty e
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BEFORE THE HONOURABLE SERVICE
TRIBUNAL, KHYBER PAKHTUNKHWA

PESHAWAR
Service Appeal No.904 of 2018

Shahzad Maqgsood ....................el. Appellant o

VERSUS

 Government of Khyber Pakhtunkhwa thfough

‘Secretary Education, Peshawar etc.
.................................... ......Respondents.
SERVICE APPEAL
REJOINDER ON BEHALF OF

APPELLANT

Respectfully Sheweth!

PRELIMINARY OBJECTIONS.

Para No.l of the preliminary objections
of comments is incorrect. Facts and
circumstances mentioned in the appeal
clearly show that the appellant is an

aggrieved person.

Para No.2 of the preliminary objections

of comments is incorrect. Appellant is

not estopped by his any of conduct.

Para No.3 of the preliminary objections
of comments is incorrect. Appellant has
come to this Honourable Court with
clean hands while elaborating all the

material facts in his service appeal.




Para No.4 of the preliminary objections

of comments is incorrect. The appellant
has got cause of action/locus standi to

file the present appeal.

Para No.5 of the preliminary objections
of comments is incorrect. Instant appeal
has been filed keeping in view the

relevant law and rules on the subject

| clearly support the version of the

appellant as taken in the appeal.

Para No.6 of the preliminary objections
of comments is incorrect. Appeal filed
by the appellant is well within time
hence maintainable in the eyes of law

and deserves acceptance.

Para No.7 of the preliminary objections

- of comments is incorrect. Appeal is

based on real facts and there is no

malafide or ulterior motives of the

appellant for filing the instant appeal. .

Para No.8 of the preliminary objection-s
of comments is incorrect. Appeal is

maintainable in its present form.

Para No.9 of the preliminary objections

. of comments is incorrect. Demand of

the appellant i1s reasonable and justified
which also got support from the

relevant law and vfacts hence the

‘appellant is entitled for the remedy

sought in the titled appeal. Appeal of




L

.

5t
'

10.

11.

the appellant is not only maintainable

but also deserves to be accepted.

Para No.10 of the preliminary objections
of comments is incorrect. Present
appeal is maintainable and the
appellant also filed departmental appeal

well within time.

Para No.11 of the preliminary objections -

of comments 1is incorrect. This

Honourable court got ample jurisdiction

to entertain the titled appeal. The

‘appellant has duly annexed the

impugned order with the instant appeal.

FACTUAL OBJECTIONS.

Para No.1 of the api)eal of the appellant

is | correct and detailed.

Para No.2 of the factual objections of
comments filed by the .a.nswering
respondents is incorrect whereas para
No.2 of the appeal of the appellant is

correct and detailed.

Para No.3 of the appeal has been
admitted as correct by the respondents

hence need no answer.

- Para No.4 of the appeal has been

admitted as correct by the respondents

hence need no answer.




Para No.5 of the factual objections of

" comments filed by the answering
respondents is incorrect whereas para
No.5 of the appeal of the appellant is
correct and detailed. The appellant has
duly applied for leave on 29.09.2008
and in this respect, appellant has also
submitted application to the
respondents hence the respondents
were duly intimated by the appellant.
The appellant never deliberately or
willfully absented himself from duty
rather the appellant was busy in the
treatment of his mother. During the
said period, the appéllant properly
informed the respondents verbally as
well as through written applicat_ion' and
in the meantime, the respondents also
received the service book and other
service record from the appéllant and
| these facts clearly shows that the
respondents were duly
informed/intimated by the appellant.
The respondents are misinterpreting the
relevant rules on the subject whereas as
per law rules and regulations, appellant
was entitled for the leave keeping in
view the illness and treatment of his

mother.

Para No.6 of the factual objections of
comments filed by the answering

respondents is incorrect whereas para




- No.6 of the appeal of the appellant is

correct and detailed. The absence of the
appellant is neither deliberate nor
intentional but due to the genuine
reason i.e. the illness and treatment of
hr mother and that too with proper
-intimation to the respondents hence the
impugned order passed/issued by the
respondents is highly injustice with the
appellant rather a mockery with the
hélplessness of the appellant.

No cofnments have been given in
response to Para No.7 of the comments
hence the contents of the para No.7 of
the appeal of the appellant has been

admltted as correct.

Para No.8 of the factual objectioﬁs of
cbmments filed . by the answering
respondents is incorrect whereas para
- No.2 of the appeal of the appellant is
correct and detailed. The appellant
properly intimated the respondents
regarding his constraint as well as
unavoidable circumstances regardmg
the illness and treatment of her mother.
Later on, after the death of his mother,
the appellant duly approached the
respondents for restoration of his
service and it was the bounden duty of
the respondents to restore tﬁe service of

the appellant as the constraint of the




10.

appellant was genuine and based on

material facts but the respondents

badly to comply with the relevant law

- and rules on the subject.

Para No.9 of the factual objections of

comments filed by the answering

-respondents is incorrect whereas para

No.9 of the appeal of the appellant is
correct and detailed. Department appeal
is duly annexed with the appeal fled by
the appellant. '

- Para No.10 of the factual objections of

comments filed by the answering
respondents is incorrect whereas para
No.2 of the appeal of the appellant is
correct and detailed. The appellant is
aggrieved person for restoration of his

services.

GROUNDS

Para No.(a) of the grounds of comments

filed by the answering respondents is

incorrect whereas para No.(a) of the
appeal is correct and detailed. The
appellant never absented herself from
duty willfully rather it was the illness

and treatment of her mother due to

- which appellant could not attend his




duty. The appellant time and again

verbally and through application
intimated the respbndents regarding the
illness and treatment of his mother but
' Athe request of the appellant has been
considered as trash by the respondents.
The respondents have wrongly ceased
the services of the appellant and now
are misinterpreting the relevant law and
rules on the subject. As per law as well
as cannons of justice, the services of
the appellant are liable to be' restored.
The office/respondents have regularly
- been intimated by the appellant.

Para No.(b) of the grounds of comments
filed by the answering respondents is
incorrect whereas para No.(b) of the

appeal is correct and detailed.

Para No.(c) of the grounds of comments
filed by the answering respondents is
incorrect whereas para No.(a) of the
appeal is correct and detailed. Appellant
duly approached the respondents’
department by way of applications for
furnishing the details of his service and
about his service book but the request
of the appellant has never been adhered

by the respondents.

Para No.(d) of the grounds of comments
filed by the answering respondents is

~incorrect whereas para No.(d) of the




appeal is correct and detailed. Ceasing

the services of the appellant is totally
incorrect, unjust and without any legal
jusﬁﬁcation and that too without any
intimation to the appellant by the
: Arespondents regarding ceasing of his

service.

Para No.(e} of the grounds of comments
filed by the answering respondents is
incorrect whereas para No.(a) of the
appeal is correct and detailed. Law and
rules on the subject are very much clear
éhd supports the version of the
appellant but the same are
bypassed/overlooked by the
respondents while dealing with the

matter. of the appellant.

Para No.(f) of the grounds of commeh’gs
filed by the answering respondents is
incorrect whereas para No.(a) of the
appeal is correct and detailed. The
respondents are misinterpreting the
rules on the subject as the service
~ cannot be ceased automatically rather
the respondents would have intimated
the appellant or given any notice but
neither any notice have been served
upon the appellant nor the appellant
was intimated by the respondents prior
to ceasing his service. Similarly neither

any statement of allegation nor any




show cause was issued by the

respondents to the appellant hence alil
the proceedings were carried out ex-

parte.

Pai'a'No.(g) of the grounds of comments
filed by the answering respondents is
incorrect whereas para No.(g) of the

appeal is correct and detailed.

Para No.(h) of the grounds of comments
filed by the answering respondents is
incorrect whereas para No.(h) of the

appeal is correct and detailed.

Para No.(i) of the grounds of comments
filed by the answering respondents is
lincorrect whereas para No.(i) of the
appeal is correct and detailed. No law,
rule or policy of the Government has
been followed by the respondents rather
the respondents acted in disregard of

the relevant law, rules and regulations.

Para No.(j) of the grounds of commenfs
filed by the answering respondents is
incorrect whereas para No.(j) of the
appeal is correct and detailed. The
respondent‘s are refusing the judgment
of this Honourable Court which is not

warranted under the law.




It is, therefore, most humbly

requested that the appeal filed by the

appellant may please be accepted as

prayed for.
Dated 19.06.2019
Shahzad Magsood
......Appellant
Through W

YASI HATTAK,
Advocates High Court,
Mansehra.

AFFIDAVIT.
I, Muhammad Awais, Advocate High
Court, Mansehra, counsel for the
appellant, do hereby solemnly affirm and
declare on oath that the contents of the
foregoing rejoinder are true and correct
and nothing has been concealed from this
Honourable Court. OSQ

Dated 19.06.2019 n
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MURAMMAD AWALIS,
Advo igh Court, -
Mansehra.




