
.
. 1

•.;a; •• • .

■

/.

&
/

/ Oi'‘^cr or other proceedings with signature of judge or MagistrateDate oJ' 
order
proceedings

S.No.
/

2
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

-PESHAWAR.

APPEAL NO. 1169/2014

(Siraj Mohammad-vs-Senior Member Board of Revenue, .Khyber 
Pakhtunkhwa, Peshawar and others).

JUDGMENT

ABDUL LA'flF, MEMBER:

!'
Appellant with counsel (Mr. Mohammad Asif Yousafzai.23.12.2015

Advocate) and Mr. Mukhtiar Ali, Supdt alongwith Mr. Muhammad Jan,

GP foi- respondents present.

■J'he instant appeal has been filed by the appellant under Section-42.

of the Khyber Pakhtunkhwa Service 'fribunal Act-1974 against the

impugned order dated 04.08.2014 whereby major penalty of compulsory

retirement was imposed on the appellant and against the appellate order

dated 10.09.2014 whereby the departmental appeal of the appellant has

been rejected. He prayed that on acceptance of this appeal the impugned

orders dated 04.08.201.4 and 10.09.2014 may very kindly be set aside and 

the respondents may be directed to reinstate the appellant with all back

benefits.

Brief facts giving rise to' the instant appeal are that the appellant
W

•
was serving as- Patwari (BPS-09). 'fhat appellant while working as
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Palwari at Patwar Halqa Rashida a so called fact finding was conducted

by the respondent-department against the appellant on the allegation that 

appellant has received illegal gratification of Rs. 1,40,000/- from 

complainant Mr. Abdul Ghani S/o Sher Ali on account of attestation of

mutation No. 4836 dated 27.08.2013 and demanded further Rs. 2,00,000/.

That on the basis of the so called lact finding inquiry the appellant was

charge sheeted alongwith statement of allegation on the said issue. The

appellant submitted his detailed reply and denied the allegation with

documentary proof. That there-aifer the appellant was served with show

cause notice to which the appellant submitted his reply and denied the

allegation but due to one sided inquiry the appellant was declared/held

guilty for the said act which the appellant have not committed, 'fhat

though the inquiry committee recommended minor punishment for the

appellant but in spile of that vide impugned order dated 04.08.2014 the

respondent No.3 imposed major punishment of compulsory retirement on

the appellant, 'fhat the appellant preferred departmental appeal which was

rejected on 10.09.2014, hence the instant appeal.

The learned counsel for the appellant argued that impugned orders4.

dated 04.08.2014 and 10.09.2014 were against the law, facts, norms of

natural justice and materials on record, hence not tenable. That the

respondents had not treated the appellant in accordance with law^ and rules

and as such they violated Arlicie-4 & 25 of the Constitution of Islamic

Republic of Pakistan, 1973. He further argued that no chance of cross

examination of complainant and witness was given to the appellant.

presence of complainant was not .ensured and opportunity of personal

■ hearing was also not provided to the appellant before passing of the

impugned order. He further contended that enquiry committee

2
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recommended minor penally but inspile of the same, major penally was

imposed on the appellant which showed' maiaflde on the part of 

respondents. He further argued that statement of appellant was taken 

under duress and that the appellant committed no offense nor was any

evidence in support of the same available, the impugned orders were thus

Linlawllil and prayed that on acceptance of this appeal the said orders may!'

be set aside and appellant may be reinstated in service with all back

benefits.

The learned Government Pleader resisted the appeal and argued5.

that full-lledged enquiry was conducted on the charge of taking of bribes

of Rs. 140,000/- by enquiry committee vvherein the charge was

established. The appellant himself admitted the charge and returned the

bribe money to the complainant in the presence of witnesses which left no

room for any doubt about the charges. The appellant was provided full

opportunity of defense and was also heard in person before imposition of

the penalty; the orders was therefore lawful and prayed that the appeal

being devoid of any merits may be dismissed.

Arguments of learned counsels for the parties heard and record6.

perused with their assistance.

from perusal ol' the record, it transpired that the appellant was7.

proceeded against under the Govt; of Khyber Pakhtunkhwa (E&D)

Rules, 1973 for the charges of taking illegal gratification of Rs. 140,000/-

for registration of mutation No. 4836 in favor of complainant Abduli

Ghani which was duly established during the course of the fact finding1 enquiry and a regular enquiry conducted through an-enquiry committee.

i
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The charge was established beyond an iota of doubt as the appellant 

returned the same amount of illegal gratihcation in the presence of

witnesses. Though the enquiry committee recommended imposition of

punishment, yet the competent authority while deciding the caseminor

imposed major penalty of compulsory retirement which seems

commensurate to the established charges. The 'J'ribunal is of the

considered view that competent authority has already taken a lenient view

while passing orders of major penalty of retirement on the appellant who

has Ihiled to make out a case for interference by this 'fribunal. In the

circumstances, the appeal being devoid of any merits is dismissed. Parties

are left to bear their own costs. File be consigned to the record.

LAllf) 
MFMBFR

1

(PIR BAICHSH SHAH) 
MEMBER

ANNOUNCED
23.12.2015

\*



20.10.2015 Counsel for the appellant and AddI: A.G for respondents present. 

The learned Member (Judicial) is on leave therefore, case is adjourned to 

for arguments.

Member

Appellant with counsel and Mr. Mukhtiar Ali, Supdt. alongwith 

Mr. Muhammad Jan, GP for respondents present. Arguments heard. To 

come up for order on

18.11.2015

S'-- / ^
0^

MEMBER BER

Appellant in person and Mr. Muhammad Jan, GP for 

respondents present. The learned Member (judicial) is on leave 

therefore, order could not be announced. To come up for order on

15.12.2015

MEMBER
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, 10.06.2015 Appellant in person and Mr. Mukhtiar Ali, Supdt alongwith 

Muhammad Jan, GP for the respondents present. Appellant 

requested for adjournment. To come up for arguments on 

15.07.2015.

MEMBERi

||'07,2015 /
Mr. Noor Muhammad Khattak, Advocate for appellant

present and submitted that co-counsel for the appellant (Mr: , '

Muhammad Usman Turlandi, Advocate) is not available arid K 

request made on his behalf for adjournment. Mr. Ziaullah, GP 

with Mukhtiar, Supdt for the respondents present. Case is 

adjourned to for arguments.

M' ^berMember
.. 'N

1

Counsel for the appellant and Mr. Muhammad Jan, GP for21.09.2015

respondents present. Counsel for the appellant requested for

adjournment. Request accpeted. To come up for arguments

2^ ^ f o- 2^ f .on

Member

.V

* /
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Counsel for the appellant present. Preliiuinai:y argumpnts

Through the instant appeal under 

inal Act 1974,
7- 12.01.2015

heard and case file perused.
Section-4 of the Khyber Paklrtunkhwa Service 1 nbunal 

ppellant has impugned order dated 04.08.2014^
_ of compulsory retirement has been imposed upori^ the 

Against the above referred impugned order appellant |led 

07.08.2014 which was rejected vide order

■ -b
, vide which the

I'.'the a!
major penalty 

appellant.
departmental appeal 
dated 10.09.2014, hence the instant appeal on

!.

i

on
23.09.2014.

and conditions of skvice iSince the matter pertains to terms
admit for regular hearing subject to all, legal

i of the appellant, hence 
^ objections. The appellant is directed to deposit trie security amount

and process fee within 10 days. Thereafter, Notice be issued to the 

submission of written reply.Nfe come up for', mitten

30.03.2015.

i

respondents for 
r^ply/comments H'.on

Member

• T’ III 'i. - r-
a ■/ •

and Mr. Ziaullah, GP with

. 2 & 3 ‘ .
Appellant with counsel

Muhammad Ayub Khan, Assistant for respondents Np

to counsel for the

30.3.2015

and reply filed. Copy handed over
Mukhtiar All, Supdt. for respondent No. 1 requested^ 

up for written reply of respondent No. h,

present 

appellant, hfr.

for further time. To come

23.4.2015.on
i.

fW
MEMBER

V

and Mr. Mir Qasim Khan, AssistantAppellant in person 
Secretary alongwith Asstt: AG for the respondents present. 
Appellant filed Wakalat Nama of Muhamipad Usman^ Khan

Turlandi, Advocate. Written reply on behalf of respondent ffo.l

D.B for rejoinder and

23.04.2015

submitted. The appeal is assigned to 

10.06.2015 before D.B.; arguments on

Member

1r
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27.10.2014 Counsel for the appellant present and filed an application
I

for early hearing. Case file requisitioned. Applicaticm allowed. To 

come up for preliminary hearing on 01.12.2014 instead

I

r

ofI

16.12.2014.

T Member
I

I

Reader Note: ;
r

j

Clerk of counsel for the appelant present. Sincethe 

Tribunal is incomplete, therefore, case is adjourned to |!6.12.2014 

for the same.

01.12.2014 ^ I

'i
i

I.

T
t

I.

J•:

Reader Note:

16.12.2014 Clerk of counsel for the appellant present. Since The
1^.

; Tribunal is incomplete, therefore, case is adjourned to 06.01:2015
i

t, : for the same.
(;

1

r
!

Reader Note:
) 11

4

06.01.2015 Clerk of counsel for the appellant present. Since | the
. ■]

Tribunal is incomplete, therefore, case is adjourned 12.01.2015 

for the same. :

n
I
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.eader: !
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Form- A

FORM OF ORDER SHEET
Court of

116Q /2014Case No..

Order or other proceedings with signature of judge or Magistratepate of order 
Proceedings

S.No.

321

The appeal of Mr. Siraj Muhammad presented today by 

Mr. Noor Muhammad Khattak Advocate may be entered in the 

Institution register and put up to the Worthy Chairman- for 

preliminary hearing.

23/09/2014
1 /■

/ '■

/

IR 'I
I

This case is entrusted to Primary Bench for prelirninaim 

hearing to be put up there on / Q L
2

/
I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

72014APPEAL NO.

Mr. Siraj Mohammad, Ex: Patwari (BPS-09), 
Patwar Halqa Rashida, District Peshawar.... Appellant

VERSUS

The Senior Member Board of Revenue, Khyber 

Pakhtunkhwa, Peshawar.
The Commissioner Peshawar Division at Peshawar.
The Deputy Commissioner Peshawar, District Peshawar.
..................................................................  Respondents

1-

APPEAL UNDER SECTION- 4 OF THE SERVICE
TRIBUNAL ACT 1974 AGAINST THE IMPUGNED
ORDER DATED 4.8.2014 WHEREBY MAJOR PENALTY
OF COMPULSORY RETIREMENT WAS IMPOSED ON
THE APPELLANT AND AGAINST THE APPELLATE
ORDER DATED 10.9.2014 WHEREBY THE
DEPARTMENTAL APPEAL OF THE APPELLANT HAS
BEEN REJECTED ON NO GOOD GROUNDS

PRAYER:
That on acceptance of this appeal the impugned 

orders dated 4.8.2014 and 10.9.2014 may very 

kindly be set aside and the respondents may be 

directed to reinstate the appellant with all back 

benefits. Any other remedy which this august 

Tribunal deems fit that may also be awarded in favor 

of appellant.
<1.0m7

R.SHEWETH;
ON FACTS:

That appellant is the employee respondent Department and 
has served the respondents Department as patwari (BPS-09) 

for quite considerable time quite efficiently and up to the 

entire satisfaction of his superiors.

1-

V c>6u 19-4^
filed. \/ /
1

That appellant while working as patwari at patwar halqa 

rashida a so called fact finding was conducted by the 
respondent Department against the appellant on the 

allegation that appellant has received illegal gratification of 
Rs.l, 40,000/- from Complainant Mr. Abdul Ghani S/o Sher 

Ali on account of attestation of mutation No.4836 dated 

27.8.2013 and demanded further Rs.2,00,000/-.

2-
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3- That the appellant was pulled forcibly under severe pressure 

and undue duress to sign a deed which was biindly got 
signed by the appeliant and thus the appellant put the 
wording UP under his signature denoting "under pressure" 

where the appellant has never confessed the guilt 
whatsoever as the appellant committed no omission, 
illegality or irregularity whatsoever there is no fauit on his 

part nor any evidence is /was available against the 

appellant. Copy of the deed is attached as 

annexure A.

4- That after the so called fact finding inquiry the appeiiant was 

charge sheeted along with statement of ailegation on the 

said issue. That appellant submitted his detailed reply and 

denied the allegation with documentary proof. Copies of the 

charge sheet, statement of allegation and reply are attached 

as annexure, B, C and D.

That then after the appellant was served with show cause 

notice to which the appellant submitted his reply and denied 

the allegation but due to one sided inquiry the appellant was 

declared /held guilty for the said act which the have not 
committed. That it is very pertinent to mentioned that the 

inquiry committee recommended minor punishment for the 

appellant. Copies of the show cause notice, reply and inquiry 
report are attached as annexure

5-

E, F and G.

That though the inquiry committee recommended minor 

punishment for the appellant but in spite of that vide 

impugned order dated 4.8.2014 the respondent No.3 

imposed major punishment of Compulsory retirement on the 

appellant. Copy of the impugned order is attached as 
annexure

6-

H.

that feeling aggrieved the appellant filed Departmental 
appeal before the respondent No.2 but the same was 

rejected on 10.9.2014. Copies of the Departmental appeal, 
comments and rejection order are attached as

I, J and K.

7-

annexure

8- That having no other remedy the appellant filed the present 
appeal on the following grounds amongst the others.

GROUNDS:

That the impugned orders dated 4.8.2014 and 10.9.2014 are 

against the law, facts, norms of natural justice and materials 

on the record hence not tenable and liable to be set aside.

A-



1

f
That the appellant has not been treated by the respondents 

in accordance with law and rules on the subject noted above 

and as such the respondents violated Article 4 and 25 of the 
Constitution of Pakistan 1973.

B-

C- That no chance of personal hearing/defence was given to 
the appellant before issuing the impugned order dated 

4.8.2014 against the appellant.

That no regular inquiry has been conducted in the matter 

which is as per Supreme Court judgments is necessary in 

punitive actions against the Civil servant.

D-

That no chance was provided to the appellant to cross 

examined the complainant and his witnesses, therefore the 

inquiry is legally defective being one sided.

E-

That the inquiry committee has only gone through a written 

complaint and did not pressurized the complainant to ensure 

his presence and thus the evidence so collected by the 

inquiry committee do not warrant professional misconduct, 
even then, they recommended the case for minor penalty.

F-

That the appellant was pulled forcibly under severe pressure 

and undue duress to sign a deed which was blindly got 
signed by the appellant and thus the appellant put the 

wording UP under his signature denoting "under pressure" 

where the appellant has never confessed the guilt 
whatsoever as the appellant committed no omission, 
illegality or irregularity whatsoever there is no fault on his 

part nor any evidence is /was available against the 
appellant.

G-

H- That the respondents acted in arbitrary and malafide manner 

while issuing the impugned orders dated 4.8.2014 and 
10.9.2014 against the appellant.

That appellant seeks permission to advance other grounds 

and proofs at the time of haring.
I-

AP

SI MMAD

THROUGH: UT
NOOR MOHAMMAD KHATTAK 

ADVOCATEA.
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■7^ CHARGE SHEET
I a.

as competent
authority, hereby charge you, Mr. Siraj Muhammad, Patwari Halqa Rashida, Peshawar 

(Undeir suspension), as* follows:-

S. Zahser-ul-lslam, Deputy Commissioner, Peshawar

That you. while posted as Patwari HaJqa Rashida Peshawar committed
the following irregularities:

(a) That^Lis per complaint lodged by Mr. Abdul Ghani S/o Sher Ali r/o 
Bahadar Khel Dursamand, District Hangu, for receiving illegal 
gratific-ation of Rs. 1.40.000/- by you for Attestation of Mutation 
No.483fa dated 27-08-2013 and demanded further amount of 
Rs.2,00,P00/- and due to non-payment of additional amount the 
Mutationpn question has been cancelled on 05/12/2013.

y

(b) You wer^ suspended vide this office order No 9 X /DC(P)

Assistant, Commissioner Peshawar was appointed as Inquiry Officer.

That the’ inquiry Officer Mr.Asad Haroon, Assistant Commissioner 
Peshawar m his report recommended that you were found guilty for 
receiving ' Hegal gratification of Rs.1.40,000/- from the complainant ' 
and clean breast confession of the said amount and returned the 
same throi Jgh your written affidavit in the presence of Inquiry Officer.

(d) That Inquiry Officer concerned has recommended for major penalty 
of Dismissal'' from service under E&D Rules 2011.

(c)

2. By reasons of the Jibove, you appear to be guilty of misconduct under rule-3 of " V 

the Khyber Pakhtunkhwa Govt, i'ervants (Efficiency and Discipline) 

rendered yourself liable to all or any' pf the penalties specified in rule 4 of the rules ibid
I T and have

You are, therefore, /required to submit your written defense within 

days of the receipt of this Charge i^heet to the inquiry Committee!

3. seven

Your written defem^e, if any, should reach the Inquiry Committee, within the 

specified period, failing which itjshal! be presumed that you have no defense to put in and 
in that case ex-parte action shai*' follow against you.

4.

5. Intimate whether yoU desire to be heard in person. 

A Statement of ailegf^tions is enclosed.
y

. 6.

Deputy Commtssioner 
Peshawar

(COMPETENT AUTHORITY)

ATTEST!

f *



PISCiPLINARY ACTIQM ■^ij

t

Deputy Commissioner Peshawa_r, as competent authority, 
opinion that Mr. Siraj Muhammad, Patwari Halqa Rashida

I. ^Zaheer-ul-lslam,

Peshawar (Under
suspension), has rendered liable to be proceeded against, as he committed the following 

acts/omissions with in the meaning of rule-3 of the Khyber Pakhtunkhwa
(Efficiency and Discipline) Rules, 2011.

1
''*1

Govt. Servants

STATEft/iENT OF ALLEGATIQMS

(a)

Rs.2,0u,000/- and due to non-payment of additional amount the
Mutatioi in question has been cancelled on 05/12/2013

(b) 1°,^ order No.18886-92/DC(P)/DK
dated 28/11/2013 and a preliminary inquiry was ordered aaainst vou Vide Nta20542/DC(P)/EA dated 7o/12'/2S'l3 and MnAsaf Ha^ 

Assistant Commissioner Peshawar was appointed as Inquiry Officer

A^^i^tant Commissioner Peshawnr n his report recommended that you were found guilty for 
receiving illegal gratification of Rs.1,40,00Q/^ from the complaimntVnd 

ean breast confession of the said amount and returned the same 
through y,our written affidavit in the presence of Inquiry Officer.

(d) That Inqui:^ Officer concerned has recommended for major penalty of -'" -
Dismissal i rom service under E&D Rules 2011. ^

"I

(c)

i* ■

■

2.
against the said accused with reference to

the above allegations, an inquiry committee, consisting of the following, is constituted 
underrule10(1)(a)oftheibidn,Jles. cunsiituiea

Hr,
Mv. Mcb^ Nalihi'II.

3. The inquiry committee shall. In accordance with the provisions of the 
provide reasonably., opportunity of hearing to the accused, record its findings

iZsZent '"'T ‘he receipt of this order, recommendations
punishment or other appropriate bction against the

ibid rules,

as to
accused.

i;

4. The accused and a well coiiversant
p..o=e«„„ „„

•I.

Deputy-Gornffiisssioner 
Peshawar

AUTHORITY)ATT

"h'
\-
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Before the worthy Add: Assistant Commissioner-I Peshawar/inquiry officer.

Reference is made to the official order/ letter bearing no. 178/DC 

(P)/EA
proceedings against Siraj Muhammmad Patwari Halqa Rashida 

Peshawar.

Peshawar the 06/01/2014, subject. Disciplinary

Written defense/Repiv to the charge sheet/statement of allegation

PRAYERS.
In compliance with the orders referred to above and the charge sheet duly 
served upon me dated 07 /01/2014, I, beg to submit my written 
defense/repiy regarding my innocence and seeking thereto exoneration 
from the charges/allegation leveled against me with a humble request to 
file the same without any further disciplinary action please.

Respected Sir,
l.^That I have served the esteemed department as patwari under your kind 

command/control for along considerable period and have performed 
spotless services with great zeal, zest and enthusiasm and have no 

immoral record in my past nor I ever been convicted.

2. That in the light of Para-a of the charge sheet and as per alleged 
complaint so submitted by one Abdul Ghani, stating therein that an 
amount of rupees 1, 40,000/- was paid as an illegal gratification for the 
attestation of mutation No. 483i^ dated 27-08-13 and on refusal of further 

payment of rupees 2, 00,000/-, the said mutation was not yet attested is 
totally wrong, incorrect and frivolous. Had I received any illegal 
gratification, the mutation in question would have been attested 
positively at any cost and the matter would not left lingering-on for my 
shameful disgrace and to record such professional misconduct. Actually 
the amount of rupees 1, 40,000/- was the revenue tax while the remaining 
portion of revenue tax was yet to be deposited. As for as my statement is 
concerned, your honour is well aware of the fact that the statement was 
forcibly signed by me under severe pressure, Duress and compulsion, I

signature put the word “UP”therefore, under my 
(abbreviating/representing the word under pressure).

3. That as for as, Para-b of the charge sheet/ statement of allegation is 
concerned, in the preliminary inquiry, I was neither charge sheeted nor 
any statement of allegation was served upon me and even I have not been 
given, a chance of my defense, only I was forcibly asked with a high 
degree of pressure/duress and my sign was procured on a 
statement/affidavit under pressure.

4. That in reply to Para-c, it is respectfully submitted, that keeping in view 
the defense reply to Para-b, such under presssit statement and to procure 
the signature under pressiiirifts in utter disregard of the law on the subject
nd such statement cannot be taken as a substantive piece of evidence



1

f-4 ,

*

and cannot be called a voluntary confession. As stated above, the amount 
of rupees 1, 40,000/- was the revenue tax and when the mutation, was not 
attested it was to return to the payee, hence there was no illegality much 

less irregularity.

5. That the recommendation so envisaged in Para-d of the charge sheet is
in the preliminary inquiry, theconcerned, with due respect, 

recommendation for major penalty of dismissal without fulfillment of the
codal formalities and without hearing of the accused was just passed 
presumption, surmises and conjecture which is apinst not only the law 

of land but even against the law of the natural justice.

on

offence, professional6. That the petitioner/accused has committed
misconduct, illegality or irregularity whatsoever and there is no fault on 
his part rather he has been made a scapegoat between the two rival parties 
whereas the matter now, has been patched up between both the parties 
inter-se and now, both the parties have no any objection against the 

accused by exonerating him from the charges.

no

7 That the petitioner is a peaceful law abiding person, belongs to a very 
poor and respectable family having a large family to support including an 
ailing daughter, suffering from a disease known as Thalassemia (Blood 
Cancer) and such baseless allegation would definitely cause his mental 

d physical torture beside a sudden economical/financial death.

That the petitioner would otherwise be satisfied if your honour is pleased 

to bestow a chance of personal hearing in the matter in hand.

It is, therefore, humbly prayed that on acceptance of this 
defense reply, the petitioner may very graciously be exonerated from the 
charges leveled against him and the charge sheet/statement of allegation 
may very graciously be filed without, any further disciplinary action
please. 1 shall pray for your long life and prosperity.

Yours obediently;

an

8.

1
A

Siraj Muhammad
Dated* 13-01-2014. Patwari Hal/a Rashida, Peshawar.
AFFIDAVIT. , ^

I, Siraj Muhammad Patwari Halqa Rashida, Peshawar
hereby affirm and declare on oath that what aever sated abovf 
my defence reply are true and correct to the best knowle^pj%nc^|> 
belief and nothis has been kept secr^r concea^d therehy' ijj 9

/ s/r4 Muhammad '
Patwari Halqa Rashida, PeshawarDated; 13-01-2014.

B

i
'fkb'-'»*■



/SHOW CAUSE NOTICE fr
• V -

I, S. Zaheer-ul-Islam, Deputy Commissioner Peshawar, as competent authority, under the

Khyber Pakhtunkhwa Govt. Servants Effecincy and Discipline Rules 2011, do hereby

you, Siraj Muhammad, Patwari Halqa Rashida (under suspension), as follows:

That consequent upon the completion of inquiry conducted against you by

the Inquiry Committee for which you were given opportunity of hearing

vide office communication which was availed by you and

On going through the findings and recommendations of the Inquiry

Committee, the material on record and other connected papers.

I am satisfied that you have committed the following acts /omissions specified/falls under 
the purview of Section 3 of thd said Ordinance:

serve/• /

1. (i)

(ii)

(a) That as per complaint lodged by Mr. Abdul Ghani S/o Sher Ali r/o 
Bahadar lKhel Dursamand. District Hangu, for receiving illegal 
gratification of Rs. 1,40.000/- by you for Attestation of Mutation 
No.4838 dated 27-08-2013 and demanded further amount of 
Rs.2,00,000/- and due to non-payment of additional amount the 
Mutation in question has been cancelled on 05/12/2013.
You were; suspended vide this office order No.18886-92/DC(P)/DK 
dated 28/jl1/2013 and a preliminary inquiry was ordered against you 
vide No.20542/DC(P)/EA dated 40/12/2013 and Mr.Asad Haroon 
Assistant Commissioner Peshawar was appointed as Inquiry Officer.
That the Inquiry Officer Mr.Asad' Haroon, Assistant Commissioner 
Peshawar in his report recommended that you were found guilty for 
receiving illegal gratification of Rs. 1,40.000/- from the complainant 
and cleari breast confession of the said amount and returned the 
same throjugh your written affidavit in the presence of Inquiry Officer.
That Inqujry Officer concerned has recommended for major penalty 
of Dismissal from service under E&D Rules 2011.

That an inquiry committee comprsing of M/s Abdul Nabi AAC-I and 
Mahmoodj Ahmad /\AC-VI Peshawar was constituted to thoroughly 
investigate the matter.

(b)

(c)

(d)

(e)

(f) The Inquiiy Committee in its repprt recommended for imposing 
minor penalty under E&D Rules 2011.

As a result thereof, I, as competent authority, have tentatively decided to 
impose upon you Major Penalty of compulsory retirement under section-4 of the 
said Rules. !

a: .

■ 2.

3. You are, therefore, required to show cause as to why the aforesaid, 
penalty should not be imposed upon you and also intimate whether you desire to 
be heard in person. i
4. If no reply to this notice is received within fifteen days of its delivery, in 
the normal course of circumstances, it shall be rpresumed that you have 
defense to put in and in that case an exparte action shall be taken against you.
5. The copy of the findings of the Inquiry Committee is enclosed.

no

DeputyCamarisssioner 
---- IFeshatyar

(Competent.Authority)
U.O.No.
Dated /04/2014.

/>,TTeSTED
/DC (P)/EA.
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BEFORE THE WORTHY DEPUTY COMMISSIONER PESHAWAR.

In reference to the official letter No. 4651/DC (P)/EA Dated Peshawar the 30- 

04-2014, Title “SHOW CAUSE NOTICE”, communicated to the petitioner on 

06-05-2014.

REPLY TO THE SHOW CAUSE NOTICE.

I, Siraj Muhammad Patwari, Halqa Rashida, Peshawar, beg to 

submit my reply to the show cause notice for your kind and sympathetic 

consideration with the hope of mercy keeping in view my unblemished long 

span of service and being a low-paid subordinate under your kind command and 

control beside , the fact of chronic ailing of my children.

My Parawise reply is as under:

The inquiry was conducted and I was given an opportunity of 

hearing but no chance of cross examining the complainant was 

arranged as the presence of the complainant was not 
forced/secured and thus the inquiry was legally defective being one 

sided.

1) (i)

The inquiry committee has only gone through a written complaint 
and did not pressurize the complainant to ensure his presence and 

thus the evidence so collected by the enquiry committee do not 
warrant professional misconduct, even then, they recommended 

the case for minor penalty.

(ii)

' 3

Respected Sir, I have committed no omission, illegality or 

irregularity whatsoever and there is no any fault on my part as is no such 

evidence available on file.
The complainant has not alleged that he has ever given any sort of 

bribe or illegal gratification directly to the petitioner rather he 

admits that some third person has defrauded him by using my 

name. For the sake of my reply, if it is presumed that I have 

accepted bribe or illegal gratification from complainant then' what 
was the logic to bring him in litigation by not extending him illegal 
cooperation. The allegations are totally incorrect, frivolous and 

fabricated one. Had it been correct, the complainant must be 

presented personally before the inquiry committee to support his 

stance.

a)

I

EDI
b) Sir, it pertains to the record please.

0-
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Sir. I was pulled forcibly under severe pressure and undue duress 

to sign a deed which v/as blindly got signed by me with the 

wording UP denoting “under pressure” whereas I have never 

confessed the guilt whatsoever as I have committed no 

omission, illegality or irregularity whatsoever and there is no 

any fault on my part as is no such evidence available on file.

c)

That the honorable enquiry officer might have recommended the 

case for major penalty but his findings and subsequent 
recommendation are not in consonance with the findings and 

recommendation of the enquiry committee. The enquiry 

proceedings were initiated and concluded in absence of the 

complainant and thus a novel procedure has been adopted and the 

innocent low paid Government has been penalized on a simple 

complaint without touching the complainant whereas , no 

evidentiary value could be given to such like anonymous 

complaint.

d)

N.i

e) . Sir, it pertains to the record please.

Sir, it is very much astonishing that the recommendations made by 

the honorable enquiry officer and the honorable enquiry committee 

are contradictory inter-se, the benefit of such contradiction can be 

extended to the petitioner and the petitioner may please be 

exonerated form the charges leveled against me.

, 0

As I am innocent and has falsely been implicated in the instant 
departmental proceedings keeping in view my spotless and unblemished 

long span of service and being a low-paid subordinate under your kind 

command and control besides the fact of chronic ailing of my children 

the complaint may please be filed without further action please.

2)

Sir, I would be satisfied if a personal hearing is bestowed upon me 

in case my written reply is found not satisfactory.
3)

It is therefore humbly prayed that in view of the aforesaid 

facts and circumstances and entire proceedings of the enquiry committee 

coupled with no interest of the complainant in the matter, my case may
very kindly be filed by exonerating from the charges leveled against me. 
I shall pray for your long life tmd prosperity.

ours obediently 

'^iraj MuM mnd^atwari 
Halqa Rashida Peshawar.Dated: 08-05-2014
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DISCIPLINARY PROCEEDINGS AGAINST MR.SIRAJ MUHAMMAD, 
"4 PATWARI HALOA RESHIDA PESHAWAR (UNDER SUSPENSTONVt.

i
INQUIRY REPORT

The competent authority/worthy Deputy Commissioner Peshawar vide letter 
No.l78/DC(p)/EA, dated 06/01/14 has been appointed Inquiry Committee consisting Mr. Abdul 

. Nabi AAC-I and Mr. Mahmood Ahmad AAC-VI to scrutinize the conduct of the aforesaid 

accused official vis-a-vis the statement of allegations and submit. its 

findings/recommendations and report in accordance with the provisions of Govt Servants 

. Efficiency and Disciplinary Rules,2011. The D.K of the office of the Deputy Commissioner has 

also been directed to be present during the inquiry proceedings. The accused has received the 

■ statement of allegation and Charge sheet through DK of this office. He has also been directed 

to appear before the Inquiry Committee on the date and time fixed by the Committee during 

Inquiry proceedings.
The statement of allegations are as Under

(a) That as per complaint lodged by Mr.AbdulGhani S/0 Sher Ali r/0 Bahadar Khel 
Dursamand, District Hangu for receiving illegal gratification of Rs.1,40,000/- by you for 

attestation of Mutation No.4838, dated 27/08/13 and demanded further amount of 
Rs.200000/- and due to non payment of the additional amount , the mutation in 

question has been cancelled on 5/12/13.
(b) You were suspended vide this office order No.l8886-92/DC(P)/DK dated 28/T1/13 and {

s *

a preliminary inquiry was ordered against you vide No.20542/DC(P)/EA dated 10/12/13 

and Mr.Asad Haroon Assistant Commissioner Peshawar was appointed as Inquiry 

Officer.
(c) That the Inquiry Officer Mr.Asad Haroon, Assistant Commissioner Peshawar in his report 
recommended that you were found guilty for receiving illegal gratification of Rs.140000/- 
from the complainant and clean breast confession of the said amount and returned the 

same through your written affidavit in the presence of Inquiry Officer.
(d) That Inquiry Officer concerned has recommended for major penalty of Dismissal from 

Service under E 8t D Rules 2011.

f:-r-
!■

i

i'

i'

;

i.S •

It is pertinent to mention here that in the preliminary Inquiry all the concerned i.e the 

complainant Abdul Ghani, the two witnesses Mr.Muhammad Anwar and Muhammad Irshld, 
the accused patwari Siraj Muhammad and his son Amir Shehzad have beeh properly 

summoned and heard in person and their statement to this effect has also been recorded 

by the Inquiry Officer, copies of which are available on the Inquiry file, 
r ^th the witnesses Mohammad Anwar and Muhammad Irshad in their statements have 

^^upheld the version of the complainant that he had given the amount of Rs. 140000/- as 
C'^^.^lflegal gratification to the accused patwari through them for attestation of mutation in 

question. The accused patwari and his son in their written statement recorded before the 

Inquiry Officer/Assistant Commissioner have also admitted the receipt of Rs.l40000/- 
through the above mentioned witnesses as illegal gratification for the attestation of the 

mutation No.4838. The accused has also returned the said amount to the complainant
(Cont:P2)

;

i

i
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which he had taken as illegal gratification through a recovery memo ani 
has also admitted this in his statement.

The accused was summoned by the Inquiry Committee with the direction to submit his 

written reply to the show cause notice and statement of allegation who appeared on 

13.01.14 and received copies of the complaint and other relevant statements. On 

16/01/14, the accused patwari submitted his written reply In response to the Charge 

sheet/statement of allegations. His statement was also recorded and placed on file. The 

accused was also heard in person in presence of DK of this office.
Written reply of the accused perused wherein he has alleged that the amount of 

Rs.140000/- was the revenue tax while the remaining portion of revenue tax was yet to be 

deposited. That his statement was signed by him under pressure. That the accused is a 

poor and having a large family to support including his ailing daughter suffering from 

Thalesemia.
Coming to his statement recorded before the Inquiry Committee, in the very beginning 

of his statement he has requested that he may be pardonded/absolved and that he will be 

careful in future. He has further alleged that my son has returned the said amount of 
Rs. 140000/- which his son had received from Anwar property dealer. That the said amount 
had been received as revenue tax. He has also admitted that at column-13 , the amount of 
Rs.468800/- is mentioned and on said amount only 4 percent revenue tax is payable.

The perusal of the written reply and his statement recorded before the Inquiry 

committee revealed that there is contradiction in the statement of the accused. He is quite 

confused rather in a fix as at one place he has stated that the said amount was charged as 

revenue tax while in his statement he admits that at column. 13 the amount of Rs.468800/-has 

been written and on the said amount the payable revenue tax is Rs. 18752/-. Similarly he’has 

also failed to produce any evidence that his statement in the preliminary inquiry has been 

recorded under pressure and that it was not his voluntary confession. At the same time he has 

also requested that he may be pardoned.
Hence in the circumstances when the issue has been patched up. The complainant has 

also received back his amount of Rs. 140000/- and he has got no other grievance against the 

said accused. It is also worth mentioning that the complainant also did not bother to appear 
before the Inquiry Committee despite the fact that he was telephonically directed by the 

Reader of the AAC for his appearance before the committee.
The inquiry committee is of the view that the said accused patwari be given mirior 

punishment under Govt Servants E & D Rules 2011 on humanitarian basis keeping in view his 

poor position and his assurance that he will be careful in future.

le complainant

f'.

V Ji

r

\ ^

2

J

I

:]

Report is submitted as desired please,

(Abdul Nabi)
(Mahmood Ahmad), AAC-Vl/Inquiry officers

£L A ----- ------ • .......•• ------- ym
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PESHAWAR
Dated t-esh. the iaJ^L.4^y2014/

OFFICE OR HFK.

No.__§_53? /DC(P)/EA.
Muhammad, Patwari (:?iPS-09), Halqa 

Pakhtunlchwa Govt. “

Charge Sheet & Statement of Allegations.

AND V/HEREAS. An inquiry coinmittee comprising of M/S AbdulNabi A-VC 

and Malimood Almiad . AC-VI Peshawar 

■ Patwari.

WHEREAS, Mr. Siraj Muhammad 

Rasliida
S(0 Wali

was proceeded against under the Kh3'bcr 
Servants Effeciency and Disciplinary Rules 2011, for charges mentioned in

-1
was constituted to conduct inquiry against the said

AND WHEREAS, the inquiry committee after having exmianed the; charges,
evidence on record and. explanation of the 

charges leveled against tlie accused Patwari stand proved
accused Patwari, subjnitied its report, whereby the

NOW THEREFORE, the undersigned 

having considered the c!: arges, evidence on record, 

Endings of the

being the competent authority aftei-

the explanation, of the accused Patwari and 

enquuy committee, and exercising the powers under section-4(b)(ii) read with 

section-d4(5)(n) of the Khyber Palditunkhwa Govt. Seiwams E&D Rules 2011 has been pleased to 

upon the above named Patvvari with
impose the major penally of “CompuSsory Retirement”
immediate effect.

(S. Zaheer-uMslain) 
Deputy Commissioner 

Peshawar
Endst: /DC(P)/EA.

Copy fonvarded to the:

ynior Member Board of Revenue, Khyber Pakhtunldiwa 
Comm].tSioner, Peshawai- Division Peshawar.
Accouniant General, Khyber Pakhtunkliwa, Peshawar 
Additional Deputy Commissioner, Peshawar
Accounts Officer of this office for further necessary action 
Tehsild -r, Peshawar.
Official concerned.

1.
Peshawar.2.

3.
4.
5„
6.
7.

Deputy Commissioner ' 
Peshawar*Tr'

i
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BEFORE THE WORTHY COMMISSIONER PESHAWAR.

Prayers in Appeal:

On acceptance of this appeal, the impugned office order No. 8600-6/DC 

(P)/EA Dated Peshawar the 04-08-2014, Passed by the Deputy Commissioner 

Peshawar whereby the appellant has compulsorily been retired from service, may 

very graciously be set-aside and the appellant may please be reinstated in service 

with all consequential back benefits.

Brief alleged facts of the case are as under:
That a complaint was allegedly lodged by one Mr. Abdul Ghani and 

accordingly the appellant was charge-sheeted to the effect that illegal gratification 

of Rs. 1, 40,000/- was received by the appellant for attestation of Mutation No. 
4836 dated 27-08-2013 and further demanded Rs.. 2; 00,000/- and due to non­
payment of additional amount, the Mutation in question was cancelled on 05-12- 

2013 and hence the case..

1) (i) That a so-called preliminary inquiry was conducted wherein no chance of 

cross examining the complainant or any other witnesses was arranged as the 

presence of the complainant was not forced/secured and thus the inquiry was 

legally defective being one sided.

(iiTThat the appellant was pulled forcibly under severe pressure and undue 

duressTo sign a deed which was blindly got signed by the appellant and thus 

he put the wording UP under his signature denoting “under pressure” 

whereas he has never confessed the guilt whatsoever as he has committed no 

omission, illegality or irregularity whatsoever and there is no any fault on his 

part as no such evidence is/was available on file.

(iii)The inquiry committee has only gone through a written complaint and 

did not pressurize the complainant to ensure his presence and thus the 

evidence so collected by the enquiry committee do not warrant professional 
misconduct, even then, they recommended the case for minor penalty.

Commissioner Peshawar



(iv) That the complainant' has also tendered an AFFIDAVIT stating 

therein that he has never given any sort of b or illegal gratification 

directly to the appellant rather he admits that some third person has 

defrauded him by using my name. For the sake of my reply, if it is 

presumed that I have accepted bribe or illegal gratification from 

complainant then what was the logic to bring him in litigation by 

not extending him illegal cooperation. The allegations are totally 

incorrect, frivolous and fabricated one. Had it been correct, the 

complainant must be presented personally before the inquiry 

committee to support his stance. (Copy of the Affidavit is annexure
“A”).

(V) That the enquiry proceedings were initiated and concluded in absence 

of the complainant and thus a novel procedure has been adopted and 

the innocent low paid Government has been penalized on a simple 

complaint without touching the complainant whereas no evidentiary 

value could be given to such like anonymous complaint.

2) Sir, it is very much astonishing that after completion of the so-called 

preliminary inquiry, the appellant was charge sheeted and summary of 

allegation was served upon the appellant and the inquiry committee was 

constituted but the previous findings of the inquiry committee in its 

preliminary inquiry was adopted and no fresh inquiry was conducted by the 

competent inquiry committee, properly constituted in the charge sheet.

3) That the recommendations made by the honorable enquiry committee are 

contradictory inter-se, the benefit of such contradiction can be extended to 

the appellant and the appellant may please be exonerated form the charges 

leveled against me.

4) That the impugned order has been passed in the exercise of colorful 
authority which is unlawful, without lawful authority, without jurisdiction, 
un-Islamic, un-constitutional, against the norms of equity and natural justice.

5) That admittedly the appellant has cornmitted no offence whatsoever and to 

this extent the statements of PWs are self-explanatory which transpires that 
I. the whole allegation are baseless and rootless one but for the reason best 

known to the authority, the appellant has been made a scapegoat.



6) That no proper enquiry has been conducted and the statements of the 

concerned PWs have not been recorded on oath. The affidavit tendered by 

the complainant has not been considered at all. Jt is strange to say that on 

one hand, a complaint allegedly submitted by one Abdul Ghani who has 

never pursued his complaint and who did not appear before the inquiry 

committee and as such neither his statement was recorded nor a chance of 

cross examining was given to the appellant and even then drastic action was 

taken resulting the major penalty awarded to the appellant while on the other 

hand, the affidavit given by the said Abdul Ghani, exonerating the appellant 
from the charges was not believed.

7) That valuable right was accrued to the appellant whereas his fundamental 
valuable rights have been encroached by the authority on their personal 
whims & wishes and such encroachment is hit by the law on the subject and 

the command of the constitution of the Islamic R.epublic of Pakistan 1973.

8) Sir, I would be satisfied and grateful if a personal hearing is bestowed upon 

me while deciding the fate of my appeal.

In view of the foregoing facts, circumstances and submissions, it is therefore 

humbly prayed that On acceptance of this appeal the impugned order No. 8600- 

6/DG (P)/EA Dated Peshawar the 04-08-2014, Passed by the Deputy 

Commissioner Peshawar whereby the appellant has compulsorily been retired from 

service may be set-aside and the appellant be re-instated in service with all back 

benefits, seniority and allied allowances.

Any other remedy is available may be also extended in favour of the 

appellant to meet the ends of justice.

I shall pray for your long life and prosperity.

Y^rs obediently

Siraj MuhamamdPatwari 
Halqa Rashida Peshawar.Dated: 07-08-2014.
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OFFICE OF THE
COMMISSIONER PESHAWAR DIVISION 

PESHAWAR

No. D.A/Siraj M/AR/ ^0 
D.ated30.O8.2O14. ‘

To,

The Deputy Commissioner,
Peshawar.

DEPARTMENTAL APPEAL OF SIRAJ MUHAMMAD PATWARI AGAINST THE
IMPUGNED ORDER DATED 04.08.2014

Subject:

I am directed to enclose herewith a copy of departmental appeal filed by Mr. 
^^^M^^te^^Ex-Patwari Halqa Rashida Peshawar against the order dated 04.08.2014, 

whereby major penalty of compulsory retirement was imposed upon him under section-4(b)(ii) 
and section 14(5)(ii) of Khyber Pakhtunkhwa, Government Servants(Efficiency 8& Discipline) 
Rules, 2011.

It is, therefore, requested that a representative well versed with facts of the case
may kindly be deputed to appear before the appellate authority (Commissioner Peshawar
Division) on the date 26.08^2014 at 10:00 AM fixed for hearing along-with comments please.

^ V '

Assistant to Commissioner(R/GA)
Peshawar Division, PeshawarJoNo.

fCopy forwarded to

12/. PS to Commissioner Peshawar Division.
Mr. Siraj Muhammad Patwari(Appellant). He is also directed to appear before the 
appellate authority on the above date fixed for hearing.

Assistant to Commissioner(R/GA)
Peshawar Division, Peshawar

o
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BEFORE THE COMMISSIONER, PESHSAWAM,

PrA^artinentall Appeal.

SiraJ Muhammad. Patwari Halqa Ra/shida .Pcsliawar.-.^’.:...... ............. (Appellant)
r

Versus
Deputy Commissioner, Peshawar, (Respondent)

PARA WISE COMMENTS ON BEHALF OF RESPONDENT.

Preliminary Objections.

1. That the appellant in the instant case has no locus standi or cause of action to institute 
present appeal.

2. That the appellant has not come to this honorable Court with clean hand.s.
3. That the appellant is estoped by his owm conduct to file the instant appeal.
4. That the appeal is not maintainable.

QBECTgQN ON FACTS.

(i) Incoireci. The appellant has himself admitted the illegal gratification amount demaded 
by mm and returned the same to the complainant Mr. Abdul Ghani in the presence of 
the Inquiry Officer through his son Aamir Shehzad and also recorded his statement.

(ii) Incorrect.
(in) In the preliminary enquiry the enqiiir\' ofiicer recommended him for major penalty rbr 

dismissal from service. The detail enquiry committee recommended him for minor 
penalty on sympathetic grounds. As per Govt, instructions and E&D Rules the enquiry 
officer are simply supposed to hold any accused guilty cr otherwise, it is the 
prerogative of competent authority to impose the penalty. Keeping in view the clean 
breast confession by the accused official of taking illegal gratification from tiie 
complainant and hence put^the compulsory retirement.

(iv) Incon-ect. The enquiry committee has pointed out that complainant Mr. Abdul Ghani 
and third party^the two witnesses M/3 Muhammad Anwar and N-liihammad Irshad as 
well as the appellant and his son Aamir Shelizad have properly been summoned and

person and their statements have been recorded whicli proved and found guilt 
on the pan of the appellant.

(v) Incorrect.
2. Incorrect. All the procedures have already been adopted.
3. No comments.
4. incorrect. AH the rules applicable 

competent authority and exercised the powers.
.5. Incorrect.
6. Incorrect. As stated in Para-l(iv).
7. Incorrect.
8. No comments.

1.

heard in

tlie appellant adopted by the respondent who is theon

It is prayed that instant appeal of Ihe appcilant may be dismissed piease

? 0 
Dpput juC o i e r,

(R.espondcTii)
a
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IN THE COURT CF 

C0MMISS30NER PESHAWAR DIVISIOH 
PESHAWAR

APPEAL NO:

PATE OF INSTITUTION: 06.08.201 A 

PATE OF DECISION: 10.09.201!^

Siraj Ahmed, Patwari{BPS-09) Ex-Patwar Halqa District Peshawar

VERSUS
...............(Appellant)

Deputy Commissioner Peshawar.... 

' ORBp^
.......(R«spondent)

«. J

This order will dispose off the iinstant departmental appeal filed by the above 
named appellant against the Deputy Commissioner
73/DC(P)/EA dated 04.08.2014,

Peshawar order bearing No. 8567
whereby he was awarded major penalty of “compulsoryretirement” from 

Pakhtunkhwa,
service under section-4(b)(ii) read with section-14(5)(ii) of Govt: of PChvber 

Government Servants (Efficiency & Discipline) Rule

Facts of the
s, 2011.

case are that one Mr. Abdul Ghani S/O Sher Ali 
Dursamand, District Hangu submitted a 1 R/o Bahader Khel, 

from
4836 dated 27.08.2013

complaint stating that the appellant received 
s. 140,000/- for attestation of mutation No.him illegal gratification of Rs.

The appellant demanded 

additional
further amount of Rs. 200000/- and due

payment, cancelled the said mutation. The appellant 
vide order dated 28.11.2013

to non-payment of 
was suspended from

and Mr. Asad Haroon, Assistant Commissione
service

r Peshawar 

.mquii3^ Officer 

service’ after clean breast

appointed as Enqui:y Officer to conduct a preliminary enquio^ The 

recommended the appellant for major penalty of “Dismissal from 
confession by the appellant.

was

Based on the findings of preliminan, Inquiry Officer, the Deputy 
Peshawar/Competent Authority vide order dated 06.01.2014 

to scrutinize the conduct of the appellant viz-a-viz 

upon him. After 

Commissioner 

rehrement” from

Commissioner
constituted an Inquiry Committee 

iz the statement of allegations already sei-ved 
reempt of the recommendations of the Inqui^. Committee, the Deputy

imposed a major penalty of “compulsory 
crvice upon the appellant u/s 4fb)fii) read with sector Mr-u-i r u

Gevemment of Khyber Pakh'turVKvvo n of theaid-.tun,,., .va. Government Setvant-s (Efficiency & Disciplinary^ Rules--

Pe.shawar/Competent Authorip^ i

2011,

Aggrieved of the order of Deputy Coirimission.-r 
tne appellant filed the instant appeal. deshawgr/ Competent Authority,

A.ppefiau.t and Representatfve of tl-e
tJeputy Commissiorier Peshav^ar

exavmned. Charges 
its subsequent confession

and heard. Comments preserri
received from Deputy Commissioner

against the appellant that he has
has already been proved.

Keeping in view the above facts, 
order of the Depuri/ Commissionei “

appeal in hand stands rejected. File to GRR.

1 see no reasons to interfere i- m the impugned 
which is thUvS upheid. ThePeshawar dated 04.08.2014

/I
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VAKALATNAMA

OF 2014

IN THE COURT OF

(APPELLANT)
.(PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)
.(DEFENDANT)r i ^ -.. .

I/W^.
Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 

compromise, withdraw or refer to arbitration for me/us as 

my/our Counsel/Advocate in the above noted matter, 

without any liability for his default and with the authority to 

engage/appoint any other Advocate Counsel on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.
V

Dated. /____ /2014

%
CLIENT

ACCEPTED
NOOR MOHAflMAD KHATTAK 

(ADVOCATE)

OFFICE:
Room No.l, Upper Floor,
Islamia Club Building, Khyber Bazar, 
Peshawar City.
Phone: 091-2211391 

Mobile No.0345-9383141
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
S PESHAWAR-

!
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APPEAL NO. /201
4

f
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APPLICATION FOR EARLY HEARING OF
>THE ABOVE MENTIONED APPEAL I
iR.SHEWETH: 1I
tThat the above mentioned appeal is pending adjudication 

before this august tribunal in which /^^•/i•^/^date is fixed 

for hearing.

1-
e

c

<
That in the above mentioned appeal the appellant 
challenged the impugned order dated if. g.

3- . That the interest of justice demands that such like matters 

should be heard as early as possible to meet the ends of 
justice and also to meet the principles of access to justice.

2- t

i

i

:■

JkI
I

I

\
■

It is therefore most humbly prayed that on acceptance of 
this application the appeal of the appellant rn 
early date to meet the ends of justice. /

i
i

}e heard on an
I i

•<-
. j

t i

PETITIONER
> ■

4i

I-:?'THROUGH:
s *NOOR MOHAMMAD KHATTAK 

ADEVOCATE ^ 3f

i f:ilS
' «

j.

m
t
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.
r-* •

p Appeal No. 1169/2014.

Siraj Muhammad, Ex-Patwari (BPS-09) Halqa Rashida, Peshawar

VERSUS

1. The Senior Member Board of Revenue, Khyber Pakhtunkhwa

2. The Commissioner Peshawar Division Peshawar

3. The Deputy Commissioner, Peshawar ............ ........................... .

(Appellant) >

(Respondents)

AFFIDAVIT V

We, Responsdents No.l to 3 do hereby solemnly affirm and declare on 

oath that the contents accompanying Para-wise comments submitted are true and 

correct to the best of our knowledge and belief and that nothing has been concealed 

from this honourable Tribunal and authorize Govt Pleader to defend the insant 
appeal on our behalf.

V !

)

/A

Comjiji shTn^ 
k^afmvision, Peshawar 
(Respondent No.2)

Deputy Comijiisdoner 
^^^...-^-P^shawar 

—(Respondent No.3)
Pesh

I

r i
■

Senior Member Board of Revenue, 
Khyber Pakhtunkhwa, Peshawar 

(Respondent No.l)

■i

!
c.<

ii'

i

>

,V ■M

:

>



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

Appeal No.1169/2014;
a

(Appellant)^Siraj Muhammad, Ex-Patwari (BPS-09) Halqa Rashida, Peshawar
VERSUS,, i

1. The Senior Member Board of Revenue, Kdiyber Pakhtunkhwa
2. The Gommissioner'Reshawar Division Peshawar
3. The Deputy Commissioner, Peshawar.............................;......

a

V

(Respondents)

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO:2.TO 3

Respectfully Sheweth,

Preliminary Objections.
;t. M.That the appellant in the instant case has no locus standi or cause of action to 

institute present appeal.
That the appellant has not come to this honourable Tribunal with clean hands. 

That the appellant is estopped by his own conduct to file the instant appeal.; 

That the appeal is not maintainable.

That the instant appeal is barred by law.

1.

2.
: \3.

4.

5.

OBJECTION ON FACTS.
; <

Correct to the extent that the appellant was an employee of Revenue 

Department.
One Abdul Ghani S/0 Sher Ali r/o Hangu lodged a complaint against the ■ ’ 

appellant for taking bribe of Rs.140,000/- for entering/attestation of mutation 

No.4838 and further demanded Rs.200,000/-. An enquiry was conducteddn 

the matter through Assistant Commissioner Peshawar and in the enquiry 

report the allegations were proved correct.
Incorrect. The appellant himself admitted the receiving of illegal 

gratification/amount of Rs.140,000/- and later on returned the same to the 

complainant in the presence of enquiry officer.

Incorrect. On ^accepting the allegation by the appellant, action under E&D 

Rules 2011 was initiated and charge sheet alongwith statement of 

allegations were served upon the appellant. An enquiry committee ws 

constituted to* probe into the matter. The enquiry committee fixed 4he 

responsibilityconfirmed the taking of bribe by the appellant.

Correct to the. extent that reply to the show cause notice was submitted by the 

appellant but'the same could not satisfy the competent authority. Moreover 

the enquiry was impartial and proper opportunity of defence was provided to 

the appellant.

1.

2.

3. ;■

4.

i5.



i.

/
/ 6. Correct. As in Para 5 above.

Correct.

The appellant has got no cause of action to file the instant appeal.

7.//
f8.

GROUNDS

A. Incorrect. All the codal formalities were fulfilled and procedures under 

the E&D Rules 2011 Were adopted.

B. Incorrect. The respondents have adopted Law & Rules and not violated 

the constitution of Pakistan.

C. Incorrect. Chance of personal hearing was also given to the appellant 

before imposing the penalty.

D. Incorrect. As per para A above.

E. Incorrect. The appellant has himself admitted the allegations. The 

appellant was given proper opportunity of defence but he failed to prove 

himself innocent.

F. Incorrect. AIL the procedures required under E&D Rules 2011 were 

adopted and the appellant admitted the illegal gratification and returned

the same in the presence of enquiry officer.
1

G. Incorrect.'As stated in fact at Para-4 above.

H. Incorrect. The'brders dated 04/08/2014 and 10/09/2014 were issued as per

Law/Procedures. ^

I. That the respondents seek permission to raise additional grounds and

proof at the time of arguments. ^

i

:
J.

It is prayed that instant appeal of the appellant may please be dismissed with
1cost.

CopHif^ioner
var Division, Peshawar
(Respondent No.2)

Deputy Ciwitmissioner 
.j<''^eshawar 

(Respondent No.3)
Pej

?.' V

'

Senior Member Board of Revenue,, 
Khyber Pakhtunkhwa, Peshawar 

(Respondent No.l)i

‘' •

! •

>
\\
; \ i

!
1 :
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BEFORE THE KHYBHR PAKHTUNKJ < WA SERVICE TRIBUNAL PESHAWAR.yJ

1

Service Appeal No. 1169/2014. .1 ■:' ;
’! '

ivlr. Siraj Muhammad Ex-Patwari Distrid Peshawar.

VERSUS
■ '• ■ V--

Senior Member, Board of Revenue. lOw ber Pakhtunkhwa and others.

. .1

COMMENTS ON BEHALF OF RJivSPO JDENT NO.l {

Preliminary objection. 'H-i

'M.T.. The appeal is not competent in its Mi-esent form.

That appellant has got no cause ol iction2.

That appeal is bad due to mis*ioin lor/ non-joinder of necessary parties.',; 

That appellant is estopped by his ■ \vn conduct.

: That appellant has not come to tl^ Tribunal with clean hands.

3.
.'•A.,

;
4.

’’f]

F-..
>'

!
ON FACTS.

Pertains to record of the office of )eputy Conlmissioner, Peshawar.' f. ;

Correct to the extent that as pei 'eport of Enquiry Officer the appellant has received 

Rs. 140,000/- from the coniplan ant as illegal gratification for attestation of nuilation 

/No. 4838.

Incorrect. The appellant in statei ent at Annex-A) to the appeal has admittedi'eceipt.'dffr|i 

Rs. 140,000/- which was latci on retuined to the complainant in the ol'fice i:f 

Deputy Commissioner, Peshawai 

As in para-3 above.

2.

- j

a i

3'. '

!
•4; fr .*

y

Incorrect. An impaitia! enquiry vas conducted against the appellant wherein. chargeSfAiv 

have been proved against the app* llant.

:5.:

•-i ■ ■

Incorrect. Penalty was imposed upon the appellant by the Competent Authority on the 

basis of recommendation of Finqniry Committee.

6.

> ^ a. *P

*
Depaitmental appeal was rightly ejected by the respondent No.2.7.,

Vi
f-

■ 8, ' Incorrect. The apj^eal is not rnain ainable.
V

GROUNDS.

Incorrect. Orders passed by I he < nnpetent Authority are according to law;A.

Incorrect. The appellant has bec' treated in accordance With law.B.

IIsicVII\ 121?\
'I

r'i



r. i
■ t

f

Incorrect. Proper opportunity of It aring was awarded to the appellant.

Incorrect. Enquiry was conducted under tlie Khyber Pakhtunkhwa Government Servant 

(Efficiency & Discipline) Rules, 2(i 11.

'• iiV I
.■ I c. •ij♦ t

I

D.
V
5 tI

IAs in “C” above.E. I

F Incorrect Charges were proved igainst the appellant as per report of the Enquiiy. i-..,,
. f f

Committee. ' '

G. Repeatition of para-3 of the tacts. !
t

The order pas.sed by C- mpetent Authority is according to law and passed on •Incorrect.
the basis of report of Enquiry Con mittee.

H.
i

The respondent will also seek permission to advance additional grounds duringI.
■ 1

arguments.

{

The appeal having no legal fontiu i may be dismissed with cosls^

'vi*Respondent Nod )I

I

i

i;
' i.

, (.
:

i
{Imt f r

♦ /
1

■ ■tlS.j 
. . ’ffI 

'■ ■* » '-i ' 'feEf
i.
I

• • ^
f *■

*'■ >

t

< 1L

■
EsiiiVll
I2tf)
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before the KHYBER PAKHTIAMKHV A SERVICE TRfBI fNAf^ PP^r-lA WA 1/ j 1

T'» ‘

•V
i

f
Service Appeal No.l 169/2014 

Mr. Siraj Muhammad Ex-Palvvari Dislrcil I shavvar ;
Appeiianl

VERSUS

■If
» I?

■; {‘H

Respofideilirs
rSenior Member, Board of Revenue, and oth- rs

AEFIDAVIQ-

I Mir Qasim Assistanl Sccrd ry Board of Revenue KJiyber Pakhtunf^hwa
-do hereby solemnly affirm (hat the

of my knowledge and belief information 

concealed from this Hon’able Tribunal.

conleni' of the written reply are true and correct to the best

and noting has been deliberatelyrovided to me,

Assistaiflt Secretaf}^lit;li) 
Board of Revenue r;.;T

>■
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before the KPK SERVTrff, TRIBTJNAT PESHAWAR

In Ref; to Appeal No. 1169/ of 2014.

Siraj Muhammad Ex- Patwari Versus... SMBR & others.

rejoinder on behalf of

COMMENTS OF respondent NO. 7 ^ ^
THE APPELLANT TO THE

respectfully SHEWFTtf

REPLY TO THE PRELIMINARY OR.TECTIONS;

Incorrect. Incorrect. The 

locus-standi.

1) appellant has got good cause of action and

2) Incorrect. As a basic.fundamental right of legal profession is denied to 

the appellant hence
arisen.

Incorrect. No rule of estoppel is applicable and attracted while filing 

the instant appeal.

4) Incorrect. The appeal is maintainable and competent in its present 
form.

5) Incorrect. Under Article 212 of the

no question of not coming with clean hands is

3)

constitution, the appellant has 

other option except to approach this august Tribunal
no

as the legal
remedy is only available to him by filing the instant service appeal for
the redressal of his grievances and as such the appeal is not barred by 

law.

\



FACTS:-

I) Being admitted and while pertaining to the record.
needs no reply.

2) Incorrect. No such concrete evidence i 

the allegation and bare allegation which has
IS available on file concerning to

neither head nor tail 
and even has no legs to stand, does not take place of evidentiary 

value. The iinquiry committee has only gone through a written 

Abdul Ghani (Complainant) andcomplaint allegedly submitted by 

then did
one

not pressurize the said complainant to ensure his 

presence of the appellant thus 

so collected by the enquiiy committee in absence of the

even then,

presence and to make him available in 

the evidence

complainant do not 
they recommended the case for minor penalty.

warrant professional misconduct.

3) Incorrect. The appellant was pulled forcibly under severe pressure 

and rmdue duress to sign a deed which was blindly got signed by him 

and the appellant, though, under compulsion, signed it but put the 

wording UP denoting “under pressure” whereas he has never 

confessed any guilt whatsoever as he have committed no omission 

1 legality or irregularity whatsoever and there is no any fault on his
part as there is no such evidence available on file.

4) Incorrect. Detailed reply has been given in Para No. 3 above.
However it is added that no proper legal and transparent inquiry has 

ever been conducted as per mandatory provisions of law. Had any 

such inquiry ever been conducted im accordance with law in the light 
of the ground reality, the position would definitely speak about the 

innocence of the appellant.

5) No proper legal and transparent inquiry has ever been conducted as 

per mandatory provisions of law. Had any such inquiry ever been 

conducted in accordance with law in the light of the ground reality,
the positron would definitely speak about the innocence of the 

appellant.

6) Incorrect. The recommendation so made by the Enquiry Officer has 

not been evaluated before passing the first as well 
order and thus the respondents have arrived

as final impugned 

on wrong conclusion.



7) Incorrect. Departmental representation has been dismissed with a 

single stroke of pen and the concerned authority has never 

bothered to appraise/evaluate the evidence.

Incorrect. Detailed reply has been given in Para-5 & 6 above, 
it is added that the first as well as the final impugned orders are 

quite illegal, unlawful, without lawful authority, against the law on 

the subject and against the norms of natural justice hence, liable to be 

reversed and in such circumstances, the appeal is maintainable and 

proper cause of action is accrued to the appellant.

i '

N__ /

8) however

GROUNDS;

a) Incorrect. No codal formalities has been fulfilled and no speaking 

order has been passed and the first as well as the final impugned 

orders are quite illegal, unlawful, without lawful authorify, against the 

law on the subject and against the norms of natural justice.

ever

b) Incorrect. Detailed reply has been given in Para-a) above.

c) Incorrect. The so-called inquiry was conducted and the appellant 

summoned up but no chance of cross examining the complainant or 

other PWs was arranged as the presence of the complainant

was

was
not forced/secured and thus the inquiry was legally defective being 

one sided.

d) Incorrect. Presumption of innocence of accused is always paramount 

irrespective of the heinousness of the alleged offence. It is strahge to 

say that no proper legal and transparent inquiry has ever been 

conducted as per mandatory provisions of law md as such no chance 

of cross examining of the PWs has been given to the appellant. When 

the rnquiry has not been conducted in accordance with the law on the 

subject then how it would say that the penalty so imposed was in 

accordance with law.

e) Incorrect. Detailed reply has been given above in Para-3) of the Facts 

above whereas the appellant has never admitted any guilt voluntarily. 

However it is added that the respondents No. 2 & 3 haVe never
bothered to evaluate and appraise the findings of the Enquiry Officer.
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V i f) Incorrect. The complainant has not alleged that he has
ever given any

sort of bribe or illegal gratification directly to the appellant rather he 

admits that some third person has defi-auded him by

of the appellant. For the sake of reply/rejoinder, 
the appellant has

using the name 

if it is presumed that
accepted bribe or illegal gratification from

complainant then what was the logic to bring him in litigation by not 
extending him illegal cooperation by the appellant. The allegations 

totally incorrect, fi-ivolous and fabricated 

complainant must be

are
one. Had it been correct, the

present personally before the inquiiy committee
to support his stance. The inquiiy committee has only gone through a 

written complaint and did not pressurize the complainant to ensure his
presence and to make him available in 

the evidence
presence of the appellant thus 

so collected by the enquiry committee in absence of the
complainant do not warrant professional misconduct,
they recommended the case for minor penalty.

even then.

g) Detailed reply has been given in Para-3&4 of the facts above.

h) Incorrect. Detailed reply has been given above in Para-d). However it 
is added that the statement of any PW has been recorded 

and the appellant has never been given a chance of cross 

and thus no credibility could be relied

no
on oath 

examination 

upon it which has no value in
the eyes of law. The impugned order is not a speaking order based
on non-cogent reason.

Incorrect. Para-J is legal

In view of the foregoing facts and grounds in shape of the rejoinder on 

behalf of the appellant, it is therefore humbly prayed that the appeal of 

the appellant may graciously be allowed enabling the 

the legal redressal of his grievances.

i) one.

appellant to get

appellant.

.... ^

Through;

Muhammad Usman Khafr 
Turlandi
Advocate Peshawar.

Dated;- |0 /7/2015.
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BEFORE XHFrtpKSKRVTf^ f^TRTT^AT p
ESHAWAR.

In Ref; to Appeal No. 1169/ of 2014.

Siraj Muhammad Ex- Patwari Versus.... SMBR & others.

affidavtt.

I, Siraj Muhammad Ex-Patwari, do hereby 

oath that contents of the Rejoinder
solemnly affirm and declare

behalf of the appellant are true and 

correct to the best of my knowledge and belief and nothing has been kept 
secret or concealed therein.

on
on

/
IDENTIFIED BY: deponent

/
/

Muhammad Usmait 
Turlandi
Advocate Peshawar

an

/
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before THK K1»K SiFWvfri.^1#V IBUNALPESHAWAR.

In Ref; to Appeal No. 1169/ of 2014.

Siraj Muhammad Ex- Patwari Versus SMBR & others.

rejoinder on kehat.f
COMMENTS OFRESPONnPMT Air. ^

OF THE APPELT.ANT TO THE

RESPECTFULLY SHEWETH;

reply to the PRFT TMINARY ORJECTTOIVS;

maintamable and competent in its present1) Incorrect. The appeal is 

form.

2) Incorrect. The 

standi.
appellant has got good cause of action and locus-

3) Incorrect. All the necessary parties have properly been arrayed as 

respondents.

4) Incorreet. No rule of estoppel is applicable and attraeted while filing 

the instant appeal.

Incorrect. As a basic fundamental right of legal profession is denied to
the appellant hence no question of not coming with clean hands is 

arisen.

5)

FACT S:-

1) Being admitted and while pertaining to the record, needs no reply.

2) Incorrect. No such concrete evidence is available 

the allegation and bare allegation which has
on file concerning to 

neither head nor tail



and even has no l^%1tand; does ^ take place of evidentiary 

value.
V'- ‘

3) Incorrect. The appellant
and undue duress to sign a deed which was blindly got signed by him 

and the appellant, though, under compulsion, signed it but put the 

wording UP denoting “under pressure” whereas he has never 

confessed any guilt whatsoever as he have committed no omission
Illegality or irregularity whatsoever and there i

was

par.» is „„ such evidence uvailablel r”

4) Incorrect. Detailed reply has been given in Para No. 
hence, needs no repetition.

3 above and

5) No proper legal and transparent inquiiy has ever been conducted as 

per mandatoiy provisions of law. Had any such inquiiy ever been 

conducted in accordance with law in the light of the ground reality,
the position would definitely speak about the innocence of the 

appellant.

6) Incorrect. The recommendation so made by the Enquiry Officer has 

as final impugned 

on wrong conclusion.
7) Incorrect. Departmental representation has been dismissed with a

smgle stroke of pen and the concerned authority has never
bothered to appraise/evaluate the evidence.

not been evaluated before passing the first as well
order and thus the respondents have arrived

8) Incorrect. Detailed reply has been given in Para-5 & 6 above, however 

it is added that the first as well as the final impugned orders are 

quite illegal, unlawful, without lawful authority, against the law on 

the subject and against the norms of natural justice hence, liable to be 

reversed and in such circumstances, the appeal is maintainable.

ground Sr

a) Incorrect. No speaking order has been 

the final impugned orders

authority, against the law on the subject 
natural justice.

passed and the first as well as
quite illegal, unlawful, without lawfulare

and against the nonns of



c ^

b) Incorrect. Detailed reply has been given in Para-a) above, 
c) Incorrect. The

V •
so-called inquiiy was conducted and the appellant was

summoned up but no chance of cross exexamining the complainant or
other PWs wa, sagged aa fte p„ae„„ of ,he c»mplamant was 

no. fo,c«i/soo„,od and thus the in,nit, was legdly detaive being
one sided.

d) Incorrect. Presumption of i
innocence of accused is always paramount 

irrespective of the heinousness of the alleged offence. It is strange to 

say that no proper legal and transparent inquiiy has ever been

per mandatoty provisions of law and as such no chance 

of cross examining of the PWs has been given to the appellant. When

conducted as

the inquiry has not been conducted i 

subject then how it would
in accordance with the law on the 

say that the penalty so imposed was in
accordance with law.

e) Incorrect. Detailed reply has been given above in Para-d). However it 

is added that the respondents No. 2 & 3 have never bothered to 
evaluate and appraise the findings of the Enquiry Officer.

I) Incorrect. Detailed reply has been given above in Para-d). However it 

IS added that the inquiiy committee has only gone through a written

complaint and did not pressurize the
presence and to make him available in 

the evidence

complainant do not
they recommended the case for minor penalty.

complainant to ensure his
presence of the appellant thus 

so collected by the enquiry committee in absence of the

warrant professional misconduct, even then.

g) Detailed reply has been given in Para-3 of the facts above.

h) Incorrect. Detailed reply has been given above in Para-d). However it 
is added that the statement of any PW has been recorded 

and the appellant has never been given a chance of cross
no

on oath 

examination
and thus no credibility could be relied upon it which has 

the eyes of law. The impugned order is
no value in 

order basednot a speaking
on non-cogent reason.

i) Incorrect. Para-J is legal one.



V ‘
In view of the foregoing facts and grounds in shape of the

rejoinder on behalf of the appellant, it is therefore humbly prayed that
the appeal of the appellant may graciously be allowed enabling the 

appellant to get the legal redressal of his grievances.

appellant.

i
Through;

Muhammad Usman Kb 
Turlandi
Advocate Peshawar.

Dated;- (Oill20l5.

affidavit

I, Siraj Muhammad Ex-Patwari, do hereby solemnly affirm and declare 

oath that contents of the Rejoinder on behalf of the appellant 
correct to

on
are true and 

nothing has been keptthe best of my knowledge and belief and
secret or concealed therein.

\

roENTIFIED BYf
DEPONENT

Muhammad Usman Kb 
Turlandi
Advocate Peshawar
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'BAYERS IN APPFdi

On acceptance of this appeal the Impugned order/|udgment dated 22- 

12-2014 passed b, the learned Trial Curt, being Improper and illegal

may be set-as.de and the appellant be acquitted from the
leveled against him and be

IP

iI
charges

set at liberty.

RESPECTFUllYSHFU/Prff^.
)1- That on the basis of source report that during po 

Patwari Halqa Musazai,
stiiig of the appellant as

72 Mutations in the relevant Register
and allegedly after receiving the Government Tax money
misappropriated and did not deposit it in the governm 

Upon this information.
ent Exchequer.

an open enquiry was conducted and thereafter 

registered and hence the case. (Copy of the FIR isthe FIR was
annexureas "A").

:
i

2. That after conducting the 

put in court and the prosecutio 

response whereof as

so-called iinvestigation, complete challan was
asked to produce their evidence inn was

many as eleven PWs were produced and onconclusion of the trial the appellant was examined U/S 342 Cr.P.C
whereas^he pleaded his i 

wished not to produce evidence

!
iinnocence and false implication liowever,

„ ^ to record his statement
on .a«. a„q .bemubec ,he beurimb Tela, Cue „b,,e pasclug ,he

impuguad orde,/i„dgme„, d,„d 22-12-2014 con.Ic.ed the appdl.n,
and «ced b.m „„d.cg„ „ p.c d.fal, g,..„ d,. beading

as-CCopy of the order/ludgment Is annexure as -B")

i

r3. Tba, fbe appellant, In tbe glyen circumstances, while aggrieved of the 

order/,udgment passed by tbe beaded Trial cl. dated ^

order/ V * '‘o -pugned
/judgment and seeks his acquittal from the

him on the follow!
S-B-OUNds.

'r-

charges leveled against liowing amongst other grounds inter-alia.

$ That the order and judgment of the learned trial 

qia appellant is against law and fact
/'acourt convicting the

s on file, hence untenab.le.
E ar E,23 DEC 2914

i:---

“. -J



.V-a.
b) That despite police ciSfoliyfor suffinenttime, even then nothing has 

been detected or extracted from the appellant in favour of the 

prosecution story.

c) That the impugned order/judgment of the Learned trial Court is 

contrary to law, facts and material on record and, therefore, not 
sustainable in the eyes of law.

;■

d) That the Learned Trial Court has not appreciated the evidence on record 

and has extended the benefit of doubt to the prosecution.

e] That the finding and observation made by the Learned Trial Court while :

passing the impugned order/judgment is based on conjecture, :

presumption and surmises and thus is untenable in the eyes of law

■ i

i'ii
■'U

f} That there is material contradiction in the prosecution evidence, which 

has been overlooked by the Learned Trial Court.

•jf!• I
!. ■;

•f-
iii
'its.

?i
g) That the Learned Trial Court has neither read the evidence nor has

weight and non reading and miss reading of the evidence 

on record amounts to miss carriage of justice rather it has infringed the 

spirit of law.

!
-gi I

II;ii' 1;r f;h: -
(j>1

Jii. ■

h] That the anti-corruption laws are not attracted in the case and there is 

no single complaint from the public rather the ?Ws have never deposed 

against the appellant.

•I

Si

t-
■Ii1

1 i} That the appellant has committed no illegality whatsoever whereas the 

appellant has rendered spotless services for a long considerable period 

and no complaint whatsoever has ever been assigned to him from any 

quarter.

I

i

■i!

j] That further submission will be advanced at the time of hearing,the 

appellant at the bar.

II

II: ^T«3T
/ c X A>ffh: ,-i. ^

noiiU ; .

xr*'
£



b] That despite police custody for sufficient time, even then nothing has 

been detected or extracted from the appellant in favour of the 

prosecution story.
*:

c) That the impugned order/judgment of the Learned trial Court is 

contrary to law, facts and material on record and, therefore, not 
sustainable in the eyes of law.

d) That the Learned Trial Court has not appreciated the evidence on record 

and has extended the benefit of doubt to the prosecution.

e) That the finding and observation made by the Learned Trial Court while 

passing the impugned order/judgment is based on conjecture, 

presumption and surmises and thus is untenable in the eyes of law.

1

i!.

f) That there is material contradiction in the prosecution evidence, which 

has been overlooked by the Learned Trial Court.
!

g} That the Learned Trial Court has neither read the evidence nor has

weight and non reading and miss reading of the evidence 

on record amounts to miss carriage of justice rather it has infringed the 

spirit of law.

i

-!l
ji'
I
i

i

h] That the anti-corruption laws are not attracted in the case and there is 

single complaint from the public rather the PWs have never deposed 

against the appellant.

■

noiii
I-

i) That the appellant has committed no illegality whatsoever whereas the 

appellant has rendered spotless services for a long considerable period 

and no complaint whatsoever has ever been assigned to him from any 

quarter.

n
fi
i:'-

I•I

I j) That further submission will be advanced at the time of hearing the 

appellant at the bar.
I
I

AJ^eSTE.3
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In view of the aforesaid facts,. Circumstances 

therefore, humbly prayed that

'
and submissions, it is 

on acceptances of this appeal the

passed by the learned
appellant be exonerated from the 

charges leveled against him and be set,at liberty forthwith.

..t.
.f

Iimpugned order / Judgment dated 22-12-2014 •i
>

trial Court may be set-aside and the
*;

j

I

APPELI.ANT
■;

Through;

•I
IMuhammad Usn^ Khan 

Turlandi \
Advocate Peshawar.

.*•Dated; 23/12/2014.

.1
As per instruction of my Client, No such like appeal has ever been 
filed previously before this august Court i

I

r\
N

ADVOCATK PESHAW^ f

.i

-i

■t

r-

ATTE ^ ■

*

7 APP

In

•1

L
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i'lLED TODAY

Depiit5^eg.istrar
23 DEC 2014
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IN THE PESHAWAR HIGH COURT PESHAWAR.

v'm

In Ref to Cr. Appeal NO.T^of 2014. /

The State.Siraj Muhammad ■VERSUS

Application U/S 426 Cr.P.C for the suspension of sentence and release of
the appellant/Petitioner on bail.

Respectfully Sheweth:

1. That the appellant has filed the accompanying appeal before this august 
Court to-day wherein no date of hearing has yet been fixed.

2. That the appellant/petitioner has good prima-facie case and is hopeful 
of its success.

3. That the balance of convenience and inconvenience are also lies on the 
shoulders of the petitioner.

4. That the grounds taken in the accompanying appeal may also be 
considered as the integral part and parcel of this application.

5. That if the interim relief in shape of the suspension of sentence is not 
granted, the petitioner would suffer irreparable loss.

6. It is, therefore, humbly prayed that on acceptance of this application, the 
petitioner may please be released within the meaning of Sec; 426 Cr.P.C.

PETITIONER

i
Through;

Muhammad Usman 
Turlandi
Advocate Peshawar.

an

Dated; 23/12/2014.

ILnOTOD/vVr

'Defjaw Keg’srra.r
23 DEC 2014 exami n Hwh Count

il •
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i jcJUDGMENT SHEEl / ^
IN THE PESHAWAR HIGH rnflt^ ^

PESHAWAR
(Judicial Department)

Cr.A. No,701-P/2Q14
Date of hearing: 06.04.20is

\h
Appellant (s) ; Sirai Muhammad bv Mr. Muhammad ii^ 

TurlandlAdvocate. -

Respondent (s) : The State bv Mian Arshad Jan. AAG.

JUDGMENT

ASSADULLAH KHAN CHAMMKANI. 3.- This appeal is

directed against the judgment dated 22.12.2014, passed by

learned Special Judge. Anti-Corruption (Provincial), Khyber

Pakhtunkhwa, Peshawar, whereby he convicted and sentenced

appellant Siraj Muhammad as under:- *v

Under section 409 PPC:- To undergo
' ' i ■' ' '

01 year S.I. and to pay a fine of •

4
Rs.30,000/- or in default thereof to

undergo 01 month S.I. further.

Under Section 5 (2) Prevention of

Corruption Act:- to undergo 01 year S.I.

and to pay a fine of Rs.30,000/- or in

default thereof to undergo 01 month S.I.

TTESVtfj‘MSitai AfriJi RS. D

i

exA

1 ^PR ’•v; 1! !;<
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The sentences have been directed to run

concurrently. Benefit of Section 382-B

Cr.P.C. has been extended to him.

2. Charge against the appellant are that during his

posting as Patwarl Halqa Musazai, he misappropriated the

government tax received by him from dig^erent people in

respect of some 72 mutations. Open inquiry was ordered by

the Director ACE in the matter, during which course

statements of some private individuals, whom mutations had

been kept unattested, were recorded. The alleged unattested

mutations were also taken into possession and on the basis of

final report of C.O. ACE, Peshawar, the Director ACE order

' registration of the case, resultantly, FIR No.06 dated

10.04.2010 under sections 409/419/420/468/471 PPC read

with S. 5 (2) PC, Act, at Police Station AGE,. Peshawar was

registered against the appellant.

3. On completion of investigation and submission of

challan against the appellant, he was tried by learned Trial 5

Court and ultimately convicted and sentenced as mentioned

above, hence, this appeal.

•M.SimAfridiRS. D

7^R '’mi;

t';

k
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Learned counsel for the appellant contended that4.

appellant has been acquitted by the learned Trial Court in all

the offences charged with except under sections 409 PPC and

S. 5 (2) PC, Act; that no shred of evidence whatsoever is

available on record to prove the guilt of the appellant under

the above two sections of law; that there is .no allegation of

corruption against the appellant, rather he being a Patwarl of

his Moza, all the taxes received by him from the people in

respect of mutations, have already been deposited by him in

Government Treasury and no damage has been caused to any

individual or the government, followed by attestation of the

i mutations; that it was not the duty of the appellant to attest

the mutations rather his job was to enter the mutations in the

relevant register, which he had already done so at the time of

registration of the preset case and it was the competent

authority to attest mutations. He contended‘'that statements

of Habib ur Rehman and Shireen PW.4 and 8, respectively,

whom are the alleged aggrieved persons are of much

significance, in light of which no offence could be made out

against the appellant but the learned Trial Court while totally

'MSirai Alriill P.X l>

D
M/NBR

Cour^
.V-.Uvi'. , .-.-v.i* '

L

‘' J
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over-sighting their statements held the appellant guilty of the 

offence. He went on to say that the appellant is a poor chap 

who has suffered a lot by facing the agonies of protracted 

trial, followed by his forcible retirement from service for

i

i

no

fault; that prosecution has miserably failed to bring home the

guilt of the appellant through cogent and confidence inspiring

evidence, therefore, the Impugned judgment is liable to be

.>reversed.

5. Conversely, learned AAG fairly and frankly

conceded that there is no allegation of corruption against the

appellant, but he being a Patwari Halqa, caused unnecessary
\

■4'

delay in depositing the government taxes received by him

from different people in respect of attestation of the
A

'I mutations, which has been later on deposited by him In the

Government Treasury and the mutations have , been duly

attested.

6. Arguments heard and record perused.

7. Record divulges that the government tax received

by the appellant as a Patwari in respect of attestation of

mutations from different people, have been depos!ted;by>him

'IH.SiraiAMdiP.S. D

r
t^TBD
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I
■i-r./•'S

L i :



. ‘V: • ''

■i^ </
5.- ■•

. -'>tT45v>-.,y.v

in the Government Treasury and the mutations have been
Pi

duly attested. Habib ur Rehman who had charged the

appellant in his statement for non-attestation of mutation

despite payment of government tax to the appellant.

appeared as PW.4. He deposed that he purchased land

measuring 11 V2 marals from one Iqbal and went to Patwari

Halqa Siraj (appellant) for entry of mutation; that appellant

received Rs.52000/- from him and entered mutation No.7709

in the relevant register with promise of its/attestation; that

when he, later on, inquired about attestation of mutation fromJ
the appellant he was playing delay tactics so he recorded his

V statement before C.O ACE with the request to take legal

t action against him. In cross examination, he deposed that

appellant had received the above mentioned amount from him

as revenue tax and not as bribe. He deposed that appellant

properly entered the mutation in the revenue record.

however, it was not attested, however, the same has been

attested In his favour, later on. He deposed that the mutation

was attested in his favour prior to his statement. He

expressed his no objection on acquittal of the appellant.

r~
Afr'uR p

e
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Similar is the statement of Shireen Rehman who had earlier

charged the appellant before C.O. ACE in his statement. In

cross-examination he deposed that mutation has been

attested and he has no objection on acquittai of the appellant.

Not a single witness has been produced by the prosecution to

prove, that any amount had been paid to the appellant as

illegal gratification/bribe. Iqbal Hussain who was also

aggrieved from the appellant due to his aiieged delaying

tactics in attestation of mutation recorded his statement as

PW.IO, wherein he admitted attestation of mutation and

>14 expressed his no objection on acquittal of the appellant.

I
8. Izhar Ahmad Patwari Halqa Musazai, who on

transfer of the appellant from the said Moza on account of

registration of case against him, appeared as PW.9. He

deposed that all the taxes received by the appellant in respect

of mutations had been deposited by the appellant in the

government treasury and nobody made any complaint against

him.

9. In light of the above discussed -evidence,

prosecution has failed to prove misappropriation of the tax/fee

‘M-Sirai A/Hili P.S. D

ArTEsj4m!
EXMPesh
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by the appellantj'^received by him^#the capacity of Patwari 

from different people in respect of mutations. All the

mutations in respect of which the appellant received tax had

been duly entered in the relevant register by him and

attestation of the same was not his job. All the mutations

have been attested subsequently, and the government tax has

been deposited by the appellant, so neither any damage has

been caused to the government or any private individual. No

evidence whatsoever is on the file to prove receipt of illegal

j gratification/bribe by the appellant from any quarter/person.

No tangible evidence is available on record to prove the guilt 

of the appellant under section 409 PPC and under section 5(2)

Prevention of Corruption Act. The learned Trial Court has not

adverted to the above discussed aspects of the case and

reached to erroneous conclusion by holding the appellant

guilty of the offence under the two sections of law.

Resultantly, this appeal Is allowed. Conviction and sentences

of the appellant recorded and awarded by the learned Trial

Court vide impugned Judgment dated ,22.12.2014, are set

aside and he is acquitted of the charge leveled against him.

'M.SlraiAmMP.S. D

i
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He is on bail, his bail bonds stand cancelled and sureties arem
absolved from liabilities of bail bonds.

Announced.
06.04.2016

^of application.
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KIIYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWARV:-

Dated 5/1/2016No.____ 28 ST
/•

To
The Deputy Commissioner, 
Peshawar.

Subject: - Judgement.

I am directed to forward herewith certified copy of Judgement dated 23.12.2015 passed 
by this Tribunal on subject for strict compliance.

Enel: As above

REGISTRAR - 
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR. - ;
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BEFORE THE KHYBER FAKHTUNKHWA 

SERVICE TRIBUNAL, PESHAWAR,

Appeal No. 1169/2014

Siraj Muhammad V/S Revenue Deptt:

APPLICATION FOR FIXING OF AN EARLY DATE OF 

HEARING IN THE ABOVE TITLED APPEAL INSTEAD OF 01,12,2015

RESPECTFULLY SHEWETH:

That the appellant has filed the instant appeal against the 

order dated 4.8.2014 where the appellant has compulsory 

retirement from service.

1.

That the instant appeal is in argument stage and the next 
date fixed for the case is 1.12.2015 before this Honourable 
KPK Service Tribunal.

2.

3. That due to the compulsory retirement from service of the 

appellant, the appellant is facing financial hardships as well 
as stigmatized in society.

4. That it will be in the interest of justice to fix the case at an 
early date.

It is, therefore, most humbly prayed that on acceptance 

of this application, an early date of hearing may kindly be fixed 

in the above Service Appeal instead of 1.12.2015. Any other 

remedy which this august Tribunal deems fit and appropriate 
that may also be awarded in favour of the appellant.



Appellant 
Siraj Muhammad

THROUGH:

(M. F YOUSAFZAI )
&

(TAIMUR ALI KHAN) 

ADVOCATES, PESHAWAR.

AFFIDAVIT:

It is affirmed and declared that the contents of the above Application are 

true and correct to the best of my knowledge and belief.

/

Deponent

r. C U.V < a
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