MF. Kabirullah Khattak,

Petitioner in [Sé:'r’eon prés
Addl: AG alongwith Mr AI‘I' Sa

~present.

24.03.2022

dated 03.01.2022 whereby the Serwce Trlbunal judgement
dated 29.07.2021 has been condltaonally and provisionally
|mplemented subject to the outcome of CPLA filed in the
august Supreme Court of Paksstan Copy of the office order in
question is placed on file and copy thereof provided to the
petltloner As such the executlon petltlon stands disposed of
being executed. File be cons:gned to the record ro

Announced
24.03.2022
(Mian Muhammad)

Member (E)
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04.11.2021 a Counsel for the petitioner’ and Mr Kabwullah Khattak,
Addi. AG alongwnth Fazal Mabood Inspector Legal for the
* ‘+ M \._ 11. +
' SR ) o ek - -
respondents present o ‘«wak WL e
i : Lk '§

*

Learned AAG seeks tlme Request is accorded Case
"
.to come. up “for 1mplementatron report on ]5:12.2021 before
1 S.B.

e ;;]‘»JJ" -

Ch n

15.12.2021 Petitioner in person present. Mr. Kabirullah Khattak, Addll:
AG alongwith Mr. Airf Saleem, Steno for respondents present.

Learned-AAG requested for short adjournment to contact the
relevant quarter and enable them to bring implementation report
on the next date. To come up for further proceedings on
03.02.2022 before S.B.

(MIAN MUHAMMZD)
MEMBER (E)

O T - fim w y Aaraccer . V; Ty -
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03.02.2022 The Tribunal is non-functional, therefore, the case is

adjourned to 24.03.2022 before S.B for the same.
2der



Court of

Execution Pet!tlon No 4 g 7 /2021

S.No. | Date of order Order or other proceedmgs wrth sngnature of judge
proceedings :

1 2 3

1 01.09.2021 The execution petition ,Aof ‘Mr. Wajid submitted today by
Mr. Taimur Ali Khan Advocate may be ehtered in the relevant register
and put up to the Court for proper order please. DV\ )

REGISTRAR

7. This execution petition be put up before S. Bench at

Peshawar on °f/’0/)’l '
CHAIRMAN
01.10.2021 Petitioner alongwith his counsel present.

Notices be issued to the respondents for submission
mplementation report. Adjourned. To come up for furt
proceedings before the S.B on 04.11.2021.

(MIAN MUHAMMAD)
MEMBER (E)

of
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3. The District Police Ofticer, Kohat.
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BEFORE THE KH?BER PAKHTUNKHWA SERVICE TRIBUNAL,

Wajid, Ex-Constable No.1 189,
Police Station Usterzai, Kohat.

1.

PESHAWAR, -

Execution Petition No. ( 57 /2021
In Service Appeal No.5692/202_0

PETITIONER

VERSUS

The Provinciél Police Officer, Khyber Pakhtunkhwa, Peshawar.-

2. The Regional Police Officer, Kohat Region, Kohat.

-+ RESPONDENTS -+

...................

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED 29.07.2021  OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT. , :

.................

RESPECTFULLY SHEWETH:

1.

That the petitioner has filed service appeal No0.5692/2020 the order
dated 21.04.2020, whereby the revision of the appellant  for,
reinstatement under 11-A of Police Rules 1975 amended in 2014 has
been rejected and against the order dated 17.08.2019, whereby the
departmental appeal of the appellant against the order dated

09.08.2018, “whereby the appellant was dismissed from service™ has
been rejected. '

The said appeal was finally heard by this Honourgble Service Tribunal
on 29.07.2021. The Honourable Service Tribunal accepted the appeal

and the appellant was reinstated in service. The intervening périod




POLICE DEPARTMENT) R o DISTRICT KOHAT
o ORDER ;
: ’ In Compliance with the ]udgment dated 29.07.2021 passed by

I\h\hu Pakhtunkhwa Serv1ce Tribunal Peshawar in service appea] No. 5692/2020 and approval
!

ol'the competent authority vide letter No. 12339/Legal dated 30.]2.2021, Ex-Constable Wajid

Mo, 1189 s hereby reinstated in service with immediate effect, conditionally & provisionally

f ‘ : . : T 0
* subjeel Lo the outcome of CPLA. The intervening period is treated as leave of the kind due.

OB NO. 5 . /SRC
Dalul 03 0/—/2022

OFFICER,

" DISTRICT. POLI
o T

4 KO

QFFICE OF THE, DISTRICT POLICE OFFICER KOHAT
5 /SRC, dated Kohat the 5 — e

Copy of above to Reader / OHC / Line Ofﬁce1 for information and necessary
action.

Mo

-y




was treated as leave of the kind due. (Copy of judgment dated
29.07.2021 is attached as Annexure-A)

3. That the Honourable Tribunal accepted the appeal and reinstated the
* appellant into service on 29.07.2020, but after the lapse of more than
one month the appellant was not reinstated by the respondents.

4. That in-action and not fulfilling formal requirements by the
respondents after passing the judgment of this Honourable Service
Tribunal, is totally illegal amount to disobedience and Contempt of
Court.

5. That the judgment is still in the field and has not been suspended or
set aside by the Supreme Court of Pakistan, therefore, the department
is legally bound to obey the judgment dated 29.07.2021 of this
Honourable Service Tribunal in letter and spirit.

6.  That the petitioner has having no other remedy except to file this
execution petition for implementation of judgment dated 29.07.2021
of this Honourable Tribunal.

It is, therefore, most humbly prayed that the respondents may
kindly be directed to implement the judgment dated 29.07.2021 of |
this Honourable Service Tribunal in letter and spirit. Any other
remedy, which this august Service Tribunal deems fit and
appropriate that, may also be awarded in favour of petitioner.

PETI
Wajid

ONE

THROUGH:

~ADVOCATE HIGH COURT

AFFIDAVIT: ,
It is affirmed and declared that the contents of the execution petition are true
and correct to the best of my knowledge and belief,

' DEPONENT
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-Wajid, Ex-ConstabIe,No.‘1‘1'89,
Po'lice Station Usterzai-,::-Kohat.

o

 (APPELLANT)

© VERSUS |
1. The Provincial Police Ofﬁ;iér, thBer_Pakhtunkhv&a, Peshawar.
2. The Regional Police Officer, Kohat Region, Kohat.

_3. The District Police Officer, Kohat. - - o
| . (RESPONDENTS)

. APPEAL UNDER SECTION 4 OF THE KPK SERVICE
 TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED
21.04.2020, WHEREBY THE REVISION OF THE APPELLANT
. FOR REINSTATEMENT UNDER 11-A OF POLICE 1975
Lﬂg . - AMENDED IN 2014 HAS BEEN REJECTED AND AGAINST
\ ‘O-hpy, THE ORDER DATED 17.08.2019, WHEREBY THE
f’”‘?\'& ~~ DEPARTMENTAL APPEAL OF THE APPELLANT AGAINST
. 'THE ORDER DATED 09.08.2018 «WHEREBY THE
APPELLANT WAS DISMISSED FROM SERVICE” HAS BEEN
REJECTED FOR NO GOOD GROUNDS. -

PRAYER:

T THAT ON THE ACCEPTANCE OF THIS“ APPEAL, THE
ije«—‘;;:z:‘f;!“e—d €0 -(}'ﬂyORDER DATED 2104.2020, 17.08.2019 AND 09.08.2018 MAY. ‘
afied. 3 LINDLY BE SET ASIDE AND THE APPELLANT MAY BE

25 —REINSTATED INTO SERVICE WITH ALL BACK AND
/&Z;?isn!g /" CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY,
WHICH THIS AUGUST TRIBUNAL DEEMS FIT - AND
APPROPRIATE THAT, MAY ALSO BE AWARDED . IN

. FAVOUR OF APPELLANT;

T F;?TL/:?'.”’:;'.‘.‘J.:P#W%”" .
R - i 2P "
PR Pribh gl




Service Appeal No. 5692/2020

Date of Institution ... 13.05.2020
'Date ofDecisior}\ 29.07.2021

wajid Ex-Constable, No. 1189, Police Station Usterzai, Kohat. '
- (Appellant)

~ VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and two otﬁiers.

(Respondents)
MR. TAIMUR ALI KHAN | . :
Advocate - ) : S For Appellant
MR. MUHAMMAD RASHEED , ‘ .
Deputy District Attorney " For Respondents
ML SAL Ari UD-DIN MEMBER (JUDICIA‘L)
J'l!\

. ATIQ-UR-REHMAN WAZIR - ... - MEMBER (EXECUTIVE)

Sw,f DGME NT

ATIQ-UR-REHMAN WAZIR MEMBER.(EV):E Brief facts of the case are that -

the appeliant,‘while serving-as constable _-in police department, was charged in a
ca-'ir'ﬁinai case U/S 30-2/34 PPC dated 25-12-2017 and based on S'LEJCh reason,
wlpllnaiv proceedlngs were initiated against h|m “which” uttlmatply tef,u!tecl into
imnosition of major penalty of dismissal upon the appeliant vide order dated
09-08-2018. The appellant filed depar‘tment.ai appeal on 29-07-2019  after
confirmation of his pre-arrest bail granted' by the trial court on 24-05-2019. His

' dewartme‘t-'r!:al ampea! was rejected vide order dafed 17-08-2019; The aﬁbellant filéd

review pet 'fIOl" which was also rejected vide order dated 21-04-2020. Feeling

'f'i":}m’%“’@
7

NER
PaRiIuk Wﬁ i
. ) .—,\, g T
I o A SIS FAC




o

aggf'ieved, the appellant filed the instant service appeal with prayers that he may be

re-instated with all back benefits.

v

02. Written reply/comments were submitted by' respondents..

03. Learned coUnseI for the appellant has contended that ubon relgistration of
FIR against the appellant, the respondents were required to suspend the appei'lant
urider CSR-194-A, till conclusion of criminal case pending .against him, but the -
respondent did not wait for conlclusionr of the crimi-nal case, rath’er initiated
disciplihary proceedings at the back of the ‘appellant. He further cohtenaed that no
regular inquiry was conducted and the appellant was.condemned unheard; that no
charge sheet/statement of allegations as well as any show cause Was gerved upon
the apbeliant. Learned coLms‘et for the appellant argued that the appellant filed
department [aeal after conformatien of_his pre-arrest bail, which was rejected. He
further argued that the appellant was granted aequittal by the triai"Acourt vide
judgment dated 07-12-2019 and as per rule 16.3 of Police, 1934,‘when a police
official has been trued and acquatted by a cr1mmal court, he shall not be punished
depaltmentally on the same charges Learned counsel for the appellant argued that
the appellant ﬁleddepartment’al appeal after confirmation of his pre—arrest bail and
filed review petltton after acquittal from the cnmlnal charges, as it would* have been a
futile attempt on the part of the appeHant to challenge his removal from service
l'before eﬂlaming acquittal in the relevant cri/minal case and it would 'be, unjust and
oppi'essive to penalize civil servant for not ﬁling his departmental ahpeaf before
garning his acqun:tal in criminal case which had formed the founda;taon for his
removal from service. Rehance is placed on PLD 2010 SC-695. Learnedh counsel for
the appellant explained that after acqu:,ttal of the appellant, there was, no material .

available with the respondents to maintain the major penalty of removal from

service. Reliance is placed on 2003 SCMR 207, 2007 SCMR 192, 2002 SCMR 57 and

PLC (CS) 460. On the question of limitation, learned counsel for the appellant
: A"i*’i’?’m
7
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argued that the impugned order have been paesed retrospectively i.e. from the date
of reg‘istration of FIR a-gainst hinr, th_erefore the same is void and Iimitat’}on does not
run against the impugned order. Learned counsel for the appe’ltant has prayed that

the 'rmoug'ned orders are against law, fact and prin_ciole of natural 'justice hence may

be set aside and the a-ppellant may be re-instated in service with all back benefits.

04, Learned Deputy District Attorney appearing on behalf of the respondents .

has contended that the e}ppellant was directly charged in an FIR U/Ss 302/34 PPC
and there is no ambiguity of his involvement in a crlmmal‘case. He further contended
~ that besides the instant case, the appeliant has several bad entries |n his service

record. Learned Deputy District Attorney argued that the pre-arrést bail was

, confirmed on th of compromise with the complainant party,‘ which is evident
Tthe court order date’d t4-05-2019. He further argued that the a?p'pellant Was
achitted from the- criminal case by extending‘ him the benefit of doubt, which does
not amount to honorabte acquitta'l. Learned Deputy District Attorney explained that '
the instant appeal is badly time barred as the rmpugned order was issued on
O9—08~2018, whereas the appellant filed departmental appeal on 29-07-2019 after
delay of eleven months, hence his departmental appea.l was rejected be_i:ng barred by

time. Learned Deputy District Attorney prayed that the appellant was proceeded

against as.per law and-rule and his. appeal being devoid of any force may be .

dismissed.

05. We have heard learned counsel for the parties and have%.f perused the
record ’

06. , Record reveals that on registration of criminal case vide FIR No. 667 dated

25-12-2017, wunder sections 302//34 PP_C,'against the accused',';.disciptinary

nroceedings were initiated against him under Police Rules, 1975 for his involvement

-

i a criminal case. The respondents were requnred to have suspended ‘the appellant:

,'.3 AN Jq“ 5?% \
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under CSR-194-A, till the conclusion of criminal case pending against nirn, however
they straight away initiated disciplrnary action against the appe!lan;c. We are
conscious of the fact, tnat the appeHant was not available at that .particpllar time for
disciplinary proceeding, however it appears ‘rhat the absence of the appell.ant was not
willful, rather the same was due to the fact that he was implicated in a murder case
by nis opponents. In. such a situation, it would have been appropriate for the
respondents to have waited for decision of the criminal case by a compefent court of
law. It is also settled law that dismissal of civil servant from service due to penden‘cy
of criminal case against him .wouldlbe bad unless such official was fod_nd guilty by
competent court of law. Contents of FIR would remain unsubstantiated allegation,
and based on the same, maximum penalty could not vbe imposed. Reliance is placed
on PU 2015 Tr.C. (Servrces) 197 PLI 2015 Tr.C. (Servrces) 208 and PLJ 2015 Tr.C.
(Services 1mriarly, as per rule 16 3 of Police Rules, 1934 when a pohce official
has been tried and acquutted by a criminal court, he shall not be pumshed |
departmentally on the same charges The Apex Court in various Judgments have held
that if a civil servant is dismissed on account of his involvement in crrmrnal case then
ne would have been well within his r‘tght_S to claim re-instatement inlvservice after
acquittal from that case. Re!iance is placed on-2017.PLC'(CS) 1076. :As is evident
from their comments, the respondents lnstead of adopting proper Iega1 way,
Droceeded the appellant in haste and did not afford approprlate opportumty of -
defense as was required under the provisions of the rules, rather conducted
psoeeedmgs only to the extent of fulﬁl!ment of codal formalities, hence the appellant
Was con('emned unheard. Circumstances however, Warranted consrderatlon of his
czse as per law and rule. To this effect, the respondents vrolated rLHe 6 (1) (b) of

,}
Police Rules, 1975, as framing of charge and its communication to civil servant along

!

with statement of allegations was not mere a formality “but was'-a mandtatory

requirement, which was to be followed. Reliance is placed on 2000 StMR 1743; In

4 SEE N P ot 1\%\111\4\\\\»#
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PLY 2016 Tr.C (Services) 326, it has been held that when a power is conferred on a

public functionary and it is exerclsable for benefit of any affected party then that
party gets an implied rrght to move for exercrse of such power In case of imposing
major penalty, principle of natural ]ustlce requires that a regular rnqurry is to be
conducted in matter and opportunity of defense is to-be provrde'd to civil servant
proceeded against, which however'was not done, in case of the appel,lant. It was
noted that the appellant lNas acquitted of the criminal charges by the trail court vide
its judgment dated 07-12-2019. In 2012 PLC‘ (CS) 502, it has been held that if a
person is acqultted' of a charge, tlne oreaumptlon would be that he lsl innocent
person. Moreover, after hisacquittal, there was no material available with the
authorities to maintain such penalty. Reliance is placed on ZOOBASCMR 207 -and
2002 SCMR 57, 1993 PLC (CS) 460. We are also mindful of the question of limitation,

as the appellant f] Tpartmental appeal after confirmation of his pre—arrest bail,

Gpreme Court of Pakistan it- its judgment reported as PLD 2010 SC 695 has

held “that it would have been a futrle attempt on part of civil servant to challenge his

removal from servrce before earning acqurttal in the relevant criminal” case. It was

unjust and oppressive to penalrze civil servant for not ﬁlrng his departmental appeal

before earning his acquittal in criminal case, which had formed the foundation for his

i

remox)al from service”. Moreover, it is a well settled legal proposition that decision of

cases on merits lS always encouraged instead of non-suiting lrtrgants on technical

reasons mrludmg ground of hmrtatron Reliance is placed on 2004 PLC (CS) 1014 and

1999 SCMR 880. ' /

G7. in order to justify their stance, the respondents had rjrojer,ted'the

appellant with a tainted past, whereas on the strength of PLJ 2005Tr.C (Services)

107 and PLJ 2016 Tr.C. (Services) 324, it cannot be made a ground for awarding

penalty to a governrnent servant. Moreover the appellant was acqurtted of the

charges by a trial court and all acqurttals are honorable and there can be no

Kll:"ua LA '-,.mmma
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acquittals, which may be said to be dish.ohdrab’le. Reliance is placed onf’1998 SCMR

1993. The only charge, on the basis of which, the appellant was proceeded against

was his involvement in a criminal case, however the same has vanished away due to

acquittal ofjthe appellant by. competent court of law.

08. In view of the foregoing discussion, thAé instant appeal is acce’bted and the
| "

appeliant is re-instated in service. The intervening period is treated asi':leave of the

\

kind due. Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED |
29.07.2021
AN/
(SALAH-UD-DIN) (ATIQ UR REHMAN WAZIR)
MEMBER (JUDICIAL) . MEMBER (EXECUTIVE)
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- VAK'ALATNAMAi

NO /2021

,INTHECOURTOF /(P ,@ﬁw/é@ L5 upal /é‘%m

M/ﬂ(///ﬁ/ ] '.‘(Appellant)

(Petitioner)
(Plaintiff)
VERSUS
% @Q. W ?/4 (Respondent)
(Defendant)

I/We, 5
. Do hereby appomt and constitute Taimur Ali I(han, Advocate ngh Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
" me/us-as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authorlty to engage/appoint any other Advocate/Counsel on
my/our costs.

%

'I/We.authonze thé said Advocéte to depbsit,'Withdraw and receive on my/our behalf all -

sums and amounts payable or deposited on my/our account in the above noted matter.
- The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstandjhg' against me/us.

Dated . /2021 N
| o (CLIENT) - /

ACCEPT.

- TAIMU, KHAN
Advocate High Court
BC-10-4240
CNIC: 17101-7395544-5
Cell No. 0333~93909I 6

- OFFICE: -

" Room # FR-8, 4" Floor, | Ny
Bilour Plaza; Peshawar, - , : #
~Cantt: Peshawar =~ _ &




