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" BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 15576/2020

Date of Institution ... 03.12.2020
Date of Decision ... 13.01.2022

Zakir Ullah S/O Babri Gul R/O Landi Jalandher, Domel, Tehsil Domel District
Bannu, Ex-Constable (1436), District Police, Bannu.

(Appellant)
VERSUS | | L
District Police Officer, DPO, Bannu and four others.
(Respondents)
Farhan Ullah Shahbanzai, .
Advocate , For Appellant
Asif Masood Ali Shah,
Deputy District Attorney : For respondents
ROZINA REHMAN MEMBER (JUDICIAL)
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
\A ~ JUDGMENT |
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

cése are that the appellant while Vserving as constable in police department, was
cllarged i‘n FIR dated 15-05-2018 U/S 9 CNSA and was arrested. Simultaneously,
the appellént was proceeded against departrhentally, and was ultimately
dismissed from service vide order dated 22-06-2018, but in criminal case the
appellant was acquitted of the charges by the Honorable High Court,vidé
judgment dated 08-09-2020 and after release from jail, the appellant filed

departmental appeal dated 28-10-2020, which was rejected vide order dated 13-

11-2020, hence the instant service appeal with prayers that the i'mpugned orders

dated 22-06-2018 and 13-11-2020 may be set aside and the appellant may be re-

instated in service with all back benef‘ ts.
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) 02. Learned counsel '..I;or‘ the appéljlfén't:‘ ha‘s, contended that the impugned
- orders are against law, facts and norms of natural justice, hence are liable to be
set aside; that the appellant has not been tréated in accordance with law, as the
appellant was not associated with proceedings of the inquiry; that the appellant
was not afforded appropriate opportunity of defense, as such basic princjple of
natural justice is violated in the case of the appellant; that the appellant was
‘exonerated of the same charges, upon which he was dismissed from service,
hence there remains no reason to maintain the penalty so awarded; that abseﬁce
of the appellant was neither willful nor intentional, rather due to compelling
reasons of his arrest due to involvement in a criminal case, thus the same cannot
be treated a ground for dismissal of the services of the appellant; that after his
a_cquittal from the criminal case, the appellant filed departmental appeal within a
period of one month, which Was required to be considered in light of police rules

1934.

03. Learned Deputy District Attorney for the respondents has contended that
the appellant was charged in an FIR Dated 15-05-2018 U/S 9CNSA(C); that due
to criminal charges against him, the appellant was proceeded departmentally by
serving a proper charge sheet/statement of allegation and DSP Headquarter was
appointed as inquiry officer; that after impértial inquiry the appellant was found
guilty of misconduct and was recommended by the inquiry officer for major
punishment, hence he was awarded major penal-ty of dismissal froml service vide

order dated 22-06-2018.

04. We have heard learned counsel for the parties and have perused the

record.

05. Record reveals that the appellant was charged in FIR Dated 15-05-2018
u/s 9 CNSA and was arrested on the spot. Simultaneouély departmental
proceedings were also initiated against him and because of departmental

proceedings, the appellant was dismissed from service vide order dated 22-06-
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2018. In the meanwhile, the appellant was acquitted of the charges by the

competent court of law vide judgment dated 08-09-2020.

06.  Being involved in a criminal case, the respondents were required to
suspend the appellant from service under se;tion 16:19 of Police Rules, 1934,
which specifically provides for cases of the nature. Provisions of Civil Service
Regulations-194-A also supports the same stance, hénce the respondents were
required to wait for the conclusion of the criminal case, but the respondents
hastily initiated departmental proceedings against the appellant and dismissed
him from service before conclusion of the criminal case. It is a settled law that
dismissal of civil servant from service due to pendency of criminal case against
him would be bad unless such official was found guilty by competent court of law.
Contepts™of FIR would remain unsubstantiated allegations, and based on the
same, maximum penalty could not be imposed upon a civil servant. Reliance is
placed on PLJ 2015 Tr.C. (Services) 197, PLJ 2015 Tr.C. (Services) 208 and PLJ
2015 Tr.C. (Services) 152. The respondents however did not honor their own

rules and dismissed the appellants in violation of rules.

07. As per provisions contained in Section 16:3 of Khyber Pakhtunkhwa Police
Rules, 1934, the respondents were bound to re-instate the appellant after earning
acquittal from the same charges, upon which the appellant was dismissed from
service, but the respondents despite his acquittal, did not cbnsider his
departmental appeal ignoring the verdict of the court as well as of Police Rules,
1934. The respondents also violated section-54 of Fundamental Rules by not re-

instating the appellant after earning acquittal from the criminal charges. In a

| manner, the appellant was illegally kept away from performance of his duty. In

2012 PLC (CS) 502, it has been held that if a person is acquitted of a charge, the
presumption would be that he was innocent. Moreover, after acquittal of the

appellant in the criminal case, there was no material available with the authorities




to take action and impose major penalty. Reliance is placed on 2003 SCMR 207,

2002 SCMR 57 and 1993 PLC (CS) 460.

08. Dealing with the question of delay in submission of departmental appeal,
it is pointed out that the appellant. preferred departmental appeal vx;ithin one
month after his acquittal from the criminal charge, which was well within time as
the Supreme Court of Pakistan it its judgment reported as PLD 2010 SC 695 has
held that it would have been a futile attempt on part of civil servant to'challenge
his removal*from service before earning acquittal in the relevant criminal case.\It
was unjust and oppressive to penalize civil servant for not filing his departmental .
appeal before earning his acquittal in criminal case, which had formed the
foundation for his removal from service. Moreover, it is a well-settled legal
proposition that decision of cases on merit is always encouraged instead of non-
suiting litigants on technical reason including ground of limitation. Reliance is -

placed on 2004 PLC (CS) 1014 and 1999 SCMR 880.

09. Needless to mention that disciplinary proceedings so conducted are also
replete with deficiencies as the appellant was kept deprived of the opportunity to
defend his cause. In view of the foregoing discussion, the instant appeal is
accepted as prayed for. Parties are left to bear their own costs. File be consigned

to record room.

ANNOUNCED
13.01.2022

\J

A REHMAN) (ATIQ-UR-REHMAN WAZIR)
KR (J) MEMBER (E)
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13.01.2022

Appellant alongwith his counsel present. Mr. Asif Masood Ali Shah,
bepufy District Attorney for the respondents present. Arguments heard
and record perused.

Vide our detailed judgment of today, separately placed on file, the
instant appeél is accepted as prayed for. Parties are left to bear their own

costs. File be consigned to record room.

ANNOUNCED
13.01.2022

o) \
HMAN) (ATIQ-UR-REHMAN WAZIR)
o) MEMBER (E)
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10.01.2022

A .

Appellant in person present. Mr. Asif Masood Ali Shah, Deputy

Disfrict Attorney for respondents present.

Learned Member Judicial (Rozina Rehman) is on leave, therefbre,

order could not be announced. To come up for order before the D.B on
13.01.2022

L

(Atig-Ur-Rehman Wazir)
Member (E)




106.04.2021 . Due to demise of't‘he Worthy Chairman the Tribunal is
defunct, therefore, case is adjourned to 13.07.2021 for the
same as before. |

ADER

13.07.20'21 Nemo for the appellant. Mr. Kabirullah Khattak, Addl. AG
| ' alongwith Yaqub, H.C for the respondents pr,esen.t.
Respondents have furnished reply/comments. The appeal

is entrusted to D.B for arguments on  01.12.2021.°

v
- Chairman

/

01.12.2021 Counsel for appellant present.

Asif Masood Ali Shah, learned Deputy District Attorney
for respondents present.

Arguments heard. To come up for order on 12.01.2022
before D.B. ' ‘

(Atig ur Rehman Wazir) ‘(Rozina Rehman)

Member (E) Member (J)
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Form- A
-FORM OF ORDER SHEET -
Court of ' ®
Case No.- : / 557 6 /2020

bl

Order or other proceedings With signature of judge

S.No. Date of order
proceedings
1 2 3 "
1- | 03/12/2020 The appeal of Mr.:ZakiruIIah presented tpday by Mr. Farhanullah |
' Shahabanzai Advocate may be entered in the Instjtution Register and put up
to the Worthy Chairman for proper order pleése.
&2 o
REGISTRAR
2'_ This case is entrusted to S. Bench for prélirhinary hearing to be put
up there on 1€\ Of")’é)'(
H 1
.1, .
) CHAIRMAN
18.01.2021

Appellant present through counsel. Preliminary arguments
heard;Fije perused. '

Points raised need consideration. Admitted to regular
hearing subject to all legal objections. The appeliant is
directed to deposit security and process fee within 10 days.
Thereafter, notices be is_s'ued to respondents for written
reply/cdmments. To comé up for written reply/commenté on

#06.04.2021 before S.B.
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BEFORE THE K.P.K SERVICES TRIBUNAL PESHAWAR.

Appeal No. ' / 2020
i
|
Zakir Ullah | e
............................................................................................................. Appellant. .
VERSUS
DPO, Bannu & another: . ’
........ et ettt aes ettt ensens s st s s e bennns s ensssesenreenenne e RESPON A ENES,
| ND E X |
Sr. No. | Description of Documents Annexure Page No.
1) | Memo of Appeal Along with Affidavit and _ 1-7
Addresses of the Parties '
2) | Copy of FIR No.151, dated:15-05-2018 A Z" c/ |
* 3) | Copy inquiry report dated: 21-06-2019 , B/, B ‘o - U/-'
4) | Copy of Impugned order of respondent c i
No.01, dated: 22-06-2018 , g/¢. ' : - f?
5) | Copies of appeal and order & judgmentof | D&E
appellate court dated:08-09-2020 Y- 32
6) | Copies of Departmental Appeal & F&G .
impugned order of respondent No.04, 33~ 3Y
dated: 13-11-2020 -
7) | Wagalat Nama : 3 57

Dated; 23/12/2020.

. .
A

APPELLANT.

. Through:- -

(Farhan Ullah Shah
Advocate High Court, .
PESHAWAR ' , L

" Cell N0.0321-9171522

Office- F.F :30, 5" Floor, Bilour Plaza Peshawar Cantt,

Email : farhanullah190@gmail.com



mailto:farhanunahl90@gmail.com

BEFORE THE K .K SERVICES TRIBUNAL PESHAWAR.
=" =9 INDUNAL PESHAWAR.

——

Khyh, Py khmm.“

j/ 75 Serviee Tibunay
Appeal No. " / 2020 _ Biary No.@ '
Dltedﬂg#@_#z‘ozo

Zakir Ullah S/O Babri Gul R/O Landi Jalandher, Domel Tehsil Domel

District Bannu, ex. Constable (1436), District Police, Bannu.

....................................................................................................................... Appgliant.
VERSUS

1) District Pplice Officer, DPO, Bannu.
2) Superintendent of police, Investigation, Police Headquartefs, Bannu.
3) Deputy Superintendenf of police, Headquarters, Bannu.
oy 4) Deputy Inspector General of Police Bannu, Reglon Bannu.
5) Regional Police Officer, Bannu Reglon Bannu.

L et et e be e seaeesoeonesensess s Respondents.

APPEAL U/S 4 OF THE KPK SERVICES TRIBUNAL ACT, 1974

'AGAINST THE ORDERS DATED:22/06/2018 of respondent
No.01 and 13/11/2020, of respondent No. 04, WHEREBY

DEPARTIVIENTAL APPEAL OF THE APPELLANT WAS

DISMISSED BY RESPONDENT NO.04 AND EARLIER ORDER
iéci.to—déy OF RESPONDENT NO.1 OF THE APPELLANT TERMINATION. '
- FROM SERVICE WAS MAINTAINED |

Registranr

3, ,,.}/, o0
PRAYER
_Oh acceptance of the appeal the both the order dated:
22/06/2018 & 13/11/2020 of respondents No.1 & a, may
graciously be set aside, and the appellant may gracuously
be reinstated in service with all back benefits etc, and any
other .orders deem proper may also be passed m the

matter.




Respectfully Sheweth:-  -~:~ "v R

. That the appellant was appointed as Constable (BPS-05), in the police

~ department vide office order dated:09-06-2007, and during his entire service

he has got no adverse remarks or any other charge and as such having an

excellent record and spot less service.

. That on 15/05/2018 the appellant was coming from Thall Bazaar to Bannu, in

the meantime a motorcar came the appellant inquired from the driver that
whether he is going to Bannu as such appeilant boarded in the said m_otorcaf at '
Rs.700/- fare, as the motorcar reéched Gurguri Police Statiqri, at Kundi Check
post, Karak, it was stopped and on checking the alleged contrabands. was
recovered, as petitioner has got no conscious knowledge about the alleged

contrabands being a-front seater, as such police officials charged appellant in

- false and concocted criminal case vi'de FIR No.151,_Dated: 15-05-2018, U/S-9-C,

CNSA 1997, of P.S:Gurguri, District Karak.
(Copy of FIR is annexed as A)

. That appellant along with driver (A zeem Ullah) of the said motorcar were
- arrested, although appellant from jail submitted appllcatuon to SP investigation

. along with Affidavits about his innocence but the same was not considered.

That case of the appellant was forwarded to the réspondent No.03 for.
conducting of departmental inquiry proceedings agains't‘;the abpellant as such
after the inquiry, the said officer submitted his recommendation vide inquiry
and upon the recommendations of inquiry report dated: 21-(-16-2'018.

(Copy inquiry report dated: 21-06-2018 is annexed as B)

. That after receipt of departmental inquiry report respondent No.01, issued

|mpugned order dated: 22-06-2018 whereby major punishment of termmatlon
from servuce with immediate effect was imposed upon the appellant.

(Copy of Impugned orders dated: 22-06-2018 is annexed as C)

. That in the said FIR complete Challan against the appellant in case FIR No.151,

dated:15-0-5-2018 was submitted for trial before the Hon’able Additional

Session Judge/ Judge Special Court, Banda Daud Shah, District Karék, after trial-

the appellant along with Co-accused Azeem Ullah were convicted and sentence

to life imprisonment along with fine of R§.1,00,000/Q in default with six months

S.I vide order & judgment dated: 26-02-2019




“ ' 7. That being aggrieved frorp the qrder of the trial court appellant file Cr.A No.47-
B of 2019 while co-accused Azeem Ullah file Cr.A ‘No.47-B of 2019, as both tHe
appeal have arisen from one and the same order, the Hon’able Peshawar High
Court Bannu Banch has decieded both the Appeals wege"disposed off though
one detail judgment, whereby the appellate court aIIovn}ed both the app‘eals' '
and acquitted the appellant vide order & judgment dated: 08-09-2020. a

(Copy appeal & judgment of the appellate court are annexed as D & E)

1) That after the release of the appellant from custody,.being; aggrieved frqm_the
impugned orders of respondent No.01 dated:22-06-2018, the appellant ﬁiéd a
departmental appeal/representation, which was not considered landl

| departmental appeal of the appellant was dismissed by respondent No.04 vide
impugr‘;ed order dated: 13-11-2020.
(Copy of departmental appeal & impugned order dated: 13-11-2020 are

annexed as F & G)

2) That the appellant now approaches this Hon,able court / tribunal for setting
aside both the impugned orders and re-instatement in service on the fobllow'ing:

grounds amongst others.

'GROUNDS.

A. That the both the orders 6f the reépondent No.1 & 4 are against the law,
facfs and violation of the procedure as provided under the law, hence the
same is liable to be struck down. '

B. - That so-called departmental inquiry proceeding has not been initiated 'in
accordance witr) proper procedure, and the entire proceéding has been
~completed in haphazard manner, hence the same is having no sanctity in
the eye of law.

C. That as per stdry of the' prosecution alleged recovery of contrabands was
effected from the Deggi of the said motorcar, wherein appellant was on
the front seat of the vehicle, but no conscious Knowledge of the appellant
was estabiished on the record by the prosecution, as such appellant was
only punished for taking the services of the said motorcar as taxi, _énd

appellant has got no knowledge about any alleged recovery.




T

D.

That now on one hand-the learned’ appellate court after examination of
record and evidence reached to the conciusion that. appellant was
innocent while on the other hand there is a one sided departmental i inquiry

' proceedings, hence in the scale of justice sanctity will be attracted to the

judicial proceedings as the same is based on the proper appreciating of
record & evidence, hence the recommendations of the inquiry officer
cannot be called as free & partial. hence the |mpugned orders passed by
respondent no.1 & 4 on the basis of inquiry report is liable to be set-aside.

That nor proper opportunity of hearing was provided to the appellant as
such the basic principle of natural justice is violated in the case of the
appellant.

That being a regular employee the appellant has served the department
honestly and whole heartedly for sufficient time, and perform his duties
candidly and unequivocally thus the appellant cannot be terminated from

his service with a stroke of pen as done by the respondent No.1 & 4

That the conduct of the respondent No.1 & 4 clearly suggests that :
appellant has highly been discriminated which is not permlssmle under the
constitution of Islamic Republic of Paklstan 1973

That absence of the appellant with neither willful nor intentional rather the
termination orders of the appellant shows the reason of his absence was
due to implication in a false and concocted case, thus the same cannot be
treated a ground for termination of the services of the appellant.

That as per facts and circumstances of the case the appellant was in
custody and after his acquittal orders dated: 08-09-2020 the appellant file
department appeal within a period of one month, wherein departmental
appeal of the appeliant was decided on 13- 11-2020 and now the appellant
within a period of one month file the instant service appeal, hence the
appeal of the appellant is well within time, as per law. laid down in the
PLD 2010 SC Page-695 citation H.

The contents of the departmental appeal/representation may be
considered as integral part of the instant appeal.
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K. That on the permission of thls Hon, able court the appellant may urge:'
other addmonal ground if any, at the time of arguments.

| It is therefore most humbly prayed that On
acceptance of the appeal both the lmpugned orders of
respondent No.01 & 04 dated:22- 06-2018 & 13-11- 2020,
may graciously be set aside, and the appellan_t may
graciously be reinstated in service with all back ben’e"fits'

~etc, and any other orders deem proper may also be .

- V’}J/J\)

passed in the matter

A P PELLAN T
Dated; @ﬂ/zozo.
| " Through:-
(Rafi Ullalh’ KHAN Wazir) J (ﬁarhan h shabahzé\ﬂ;/ |
“Advocate Peshawar, Advocate High Court,

PESHAWAR ‘ ‘ PESHAWAR




BEFORE THE K.P.K SERVICES TRIBUNAL PESHAWAR.

Appeal No. | __/2020.

Zakir UHah

............................................ Appe!lant
VERSUS

DPO, Bannu & another. .
............................................................................. r..'..........,................Respondents

AFFIDAVIT

o, Zakir Ullah S/0O Babri Gul R/O Landi Jalandher, Domel, Tehsil deel '

District Bannu, ex. Constable (1436), District Police, Bannu do
hereby solemnly affirm and states on oath that the - contents of
accompanymg appeal are.true and correct to the best of my knowledge

and belief and nothing has been concealed from this Hon’ able Court.

e
QJ)\/\})‘.

(Deponent)

CNIC No#11101 1335755 3
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= BEFORE THE K.P.K SERVICES TRIBUNAL PESHAWAR.
Appeal No._ : / 2020.
ZakirUllah ¢ |
......... L OO POUOOTTORIORORORDY - o 1-1 | =111 o
VERSUS

DPO, Bannu & another. : |
ettt ettt s s es s nsa et s rere s st et ser st en vereerenin RESPONdents.

ADRESSES OF THE PARTIES |

Zakir Ullah S/O Babri Gul R/O Landi Jalandher, Domel, Tehsil Domel,
~ District Bannu, ex. Constable (1436), District Police, Bannu

C eenetshet e pre st ntbat et srearanesressen seesEbes ek abe ek e nen senaseERn et e etsrreenrereas st nerearrenr et srasanaes Appellant.

VERSUS

| ' 1) District Police Officer, DPO, Bannu.
2) Superintendent of police, Investigation, Police Headquartérs, Bannu. -
3) Deputy Superintendent of police, Headquarters, Bannu.
4) Deputy 'Inspecto} General of Police Bannu, Region Bannu.

- 5) Regional Police Office'r, Bannu Region, Bannu.

ehetaesaidaga et e ereetes s et setere te Rt RSO LONOLS AR SbE iR aTOeuRE RSt eLnasRe SebEOLROLase0ReBrnLs Respondents.

- P
% Ity
LA
* S APPELLANT
Dated; -3 /13/2020. :
o Through:- ¢
- O ? | ’
(RafiOifah KHAN Wazir) | (Farhan
Advocate Peshawar, Advocat€ High Court,

PESHAWAR PESHAWAR
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OFFICE OF T{f!_-'; s |
Dy. SUPERINTENDENT QF POLICE, ,
HQRS. BANNU. o S
pne No:___ 0928-9270078, Fax No: 0928-9270045 -
Y, .- - . - - - ‘
5_4,;{__//4@,,. Dated. 2.1.06. 2018. l‘ |
' DEPARTMENTAL ENQUIRY, " '
- : - ' b
RP[mencn -V Chaorge sheet No. 245-46/SRC dated 17.5.2018, issued by -
District Police Officer, Bunnu. -
‘~ . " '.'u
A,(_(_QS_Q_LI Constable Zalkdr ullah-1436. I
ﬂ!je_q};},mnr Miegaotions conveyed wére as [olldw - o , o
* That you Constoble Zakir Uﬁah Ub No,. M)i: directly charge r/, rcsted l
by t‘he Police of District Karok vide in Case IR N 15172018 u/s 08 CNSA ‘ }' '
PS5 Gurguri District Karak and recovered 21,250 gram charas along with }
Niotor Cycle bearing registr‘atfbn No. AWB-566 from your possession, |
- Svich dgct on your port /s aga/m( sgrvice discipline ond omounts (o gross. |
{
mrscofJrlurl/nc_;/:qz*ncc in rlur/ ond carry bod name for [hr Police /mrr‘. b
f(_:gf_g- 7-1 ' E ' ' ‘ i v I
. 3
<u~»g_)”g_w_l_fg.r_)ﬂ Constable Zakir Huh-1436 has been placed under suspension vide 0.0
No.135 dated 16.05.2018.  Page-21 ,
Qrder sheci,  Order sheet maintsined, Puie- -0
. : »
'._f_jQ_(\:g;‘.r_Q_r_‘_g_. DO Mo 21 dated 1552008 PS5 Gonya Khel, Bunow (his abzence from duty)
,_r_:,{g_r_vm His salary has been stopped vide QR No. 425 doted 16.05.2018. ‘
Reply Lo Ch(mu‘ shect \.‘
i
Constable Zokir Ulioh-14 26 submitled re ply to churge she (’I/:;mm'm‘n'y of ) H '
uHmmUom whichis annr’xr’d Ui puge-15-18 E.
“Vehide, The recovery of charas hos been offected from o Cor MO.AWB-566 not , J
* . ’ ! r‘}
[rom Niotor Cycle erroncously mentioned in the charge sheet. i 1 :
S
IR, PINNOSS dodedd 10520108 1/ QICNSA TS Gordpi 0, drie b wos :
chalked oul feyaingt him. i'.v,f_r;l(—?-?() .
CSelf defence. Opportunily forsclf defence agoinst allegotions provided (o the occused :

official Constable Zolir Huh-1436,




/"liftr mients, Statements of the followmg ofh - :s/offmm’s I(‘corc/r’d o
e Mohily U//nh SHO o[ P§ Guu;m/ Districy Karak. Page-28
b e Mus/:taq'/\hmcr/~185 PS Gurguri, o Page-29
c. Constabie Que Azim-q444 ps Gurgl)f‘i, : Page-30
: | ' - |
; i
. Accused Qfficint Constable zakir Ultfah, Page-15-14 i
f ASI/LO Salam Noar PS urguri Kargl, P(’;g'@am
Ques !‘IOIH//\H‘WC’IS be Wc-r’n the _then SHb l‘t’!(zh/b Yllah of | Ps Surquri & Constable
=== detween the
_./_.’_r.!/g_g.jhf-J”/iQ[L:lf{._{.f;}',_.g'r_{r/ IO replicd that of w'nuv District .I(y_l Kerdhe) -

feply-g. he has done legof WOrk agains Vou accused Zakir Ulloh-1436 in the
nresence u[w:{m ssesond o nroper FIR has been registered againgg Yol

00 f‘(_'(:(',n/r_'ry of charas,

N S Reply-2, heecannot pareon You and decision wiyy come under fow,
; ! _1’_,']_(_{[.:‘_5_[[Q_I_‘j_;,{ﬂ{'_f._‘;;}ﬂ;{ﬁ_{)'_{?_;lﬂ/C’CH EQ &ace uwr/ off:cm/ i Zokir U/Inh ] Ub

| ; ) }L;.

Accused constabile 7ukir Ul h- MJ{HmhLdlhnr -
L v —
! Rephe-1: ureused Areem Ciuhy i his Grver, net rels tive anel inliobiteng of Umer |
i ' : )
: Zui Bannu) gy he has ne “1estion to puy tpon lnumugnunu aificer, jHe g
i . !
_" Mushteg Ahined 1 ag and Qs Ageey, f_‘cmf;[(vbl_c-/.’/]d, [
l ’ QJir_i;;fliq311§[{li1;;5@'r'r5 hr(u/c*m) L O A e f/.’ur/nur/ /'lhmml 188 tJ.["f_";s_ﬁ]_lli1’{_{"I'.l_'_l:ﬂ/;ll'_.?_f;{;l_.g_f ' f
{ . : ) g
! - Kargk, g
_
1HC Nlurshfog Ahied. 355 replied thee: - )
' . ~ ';.
.' Reply-1. o 1552018 r:( 16.00 /ar)m 5, ey /:u\ CCCOVe ] (/u (!mm'. mentione
n.the Fin, : . - ' R |
/(:rz \f/nu S Yy b sy R (urf‘.(r//ul f(rtu'/l{r Chp s .‘ 5 (:mrfmf /\(!!H/t
i Constabe Que AZCENT- 240 cerdio (e
t‘ ey, they Nervege eV o] R INIYA Greany ol g liafye NI D0 in the 1
[ .
H

Reply-2 ) pluce of QUCHITCnCe was nearlhy FRP post Kunei « aree (,[f > Gurgrg,

Qug slions An',tvu_s betue LN L0 & RASTIVAN Q Sulen Noor ps omquu Kuruh,

i G

i T The unddersined asked questiong and ASLLO Sulam Moor Pa Ou'r,'m/

Distiict Karek replied they -
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S Reply 1o inlight of bis investigation, accused Zukir Yllah-1436 Is culprit and
' . recovery of charas 31,250/ gram was offected from the Degi of his Cor

NO.AWE-566.

Rephy-2. FSLresult hos been come, which is positive about recovered charas and a

picce of proof against accused Z(lf_fil" Ullah-1436.

Conclusion ;-

was recovered by the then SHO Mohil Ullah of PS Gurquri frein v Car
No.AWB-566, which was in the posscssion of the vccused constable Zakir

\ ' - Ullah-1436 ond such car waos driven by his driver Azcem Ulleh admitted

by him, thus the allcgations nlentioned in the charye shect have been s
proved against Constuble Zakir Ullah-143G during the course of enquiry

pleuse,

Fuch page signed & muimnbered. : . j

< Encl: (39)

(/-\O.‘l(“l HLISSALN, £.0)
DSP/I'SQI‘AS; BANNU,

e ——— i e
'

As discussad ubove, in light of the statements, the churas 1,250/ qriam,




=) Bebder

OFFICE OF THE
Dy. SUPERTNTENDENT OF POLICE, | ‘
HQRS. BANNU of Dinines R~
- 7 '
One No. 0328-9270078 Fax No. 0928-9270045

613/HQ, Dated: 21-06-2018.

Reference.

Accused.

Allegations.

Suspension.

Order sheet.

DD repory.

Salary.

DEPARTMENTAL ENQUIRY

Charge Sheet No. 245-46/SRC. Dated 17/05/2018 |ssued by Dlstrlct Police
Officer, Bannu.

’ Constable Zakir Ullah-1436

Allegations conveyed were as follow:-

That you Constable Zakir Ullah 1436-No. directly charged/ arrested by the Police
of District Karak vide in Case FIR No. 151/2018 u/s 9B CNSA PS Gurguri District

Karak and recovered 31,250 gram charas along with Motor Cycle bearing

registration No. AWB-566 from your possession.

" Such dot on your part is against service discipline and amounts to gross

misconduct/negligence in duty and carry bad name for the Police Force.

Page- 7-14

Constable Zakir Ullah-1436 has been placed under suspension vide O.B No. 495,
dated 16/05/2018. Page-21

Order sheet maintained. Page-4-6

DD No. 21 dated 15/05/2018 PS Bosya khel, Bannu (his obscene from duty)

- His salary has been stopped vide OB No. 495 dated 16/05/2018

Reply to Charge Sheet.

'\lehicle.

Fi

Self defence.

Constable Zakir Ullah-1436 submitted reply to charge sheet/summary of
allegations, which is annexed at page-15-18.

The recovery of charas has been affected from a Car No. AWB-SGG not from

‘Motor Cycle erroneously mentioned in the charge sheet.

FIR No. 151 dated. 15/05/2018 U/s 9B CNSA PS Gurguri District Karak was
chalked out against him. Page-20

Opportunity for self defencé against allegations provided to the accused official
-Constable Zakir Ullah-1436.

f






Bele Ry

N
Statements. Statements of the following officers/officials recorded.
a. Mohib Ullah SHO of PS Gurguri District Karak. Page-28
' b. IHC Mushtaq Ahmed-185 PS Gurguri.  Page-29
c. Constable Qad Azim-444 PS Gurguri. Page-30
d. Accused Official Constable Zakir Ullah. ~ Page-15-18 -
e. ASI/1.O Salam Noor PS Gurguri Karak. Page-39

uestions/Answers between the then SHO Mohib Ullah of PS Gurguri & Constable
Zakir Ullah-1436, and SHO replied that: (venue District Jail Karak).

Reply-1. He has done legal work against you accused Zakir Ullah-1436 in the
presence of witness and a proper FIR has been registered agaanst you on
recovery of charas.

Repiy-z. He cannot pardon you and decision will come under law.

Questions/Answers between E.O & accused official Zakir Ullah-1436.

Accused constable Zakir Ulalh-1436 replied that:-

Reply-1. Accused Azeem Ultah is his driver, not relative and inhabitant of Umer Zai
(Bannu) and he has no question to put upon investigating officer, IHC
Mushtaq Ahmed-185 and Qad Azeem Constable-444.

Questions/Answers between E. & IHC Mushtaq Ahmed-185 of PS Gurgun District
Karak.

IHC Mushtag Ahmed-185 replied that:-

Reply-1. - On 15/05/2018, at 16:00 hours, they have recovered the Charas
mentioned in the FIR.

- Questions/Answers between E.O & constable Qad Azeem-444 Gurguri Karak.

Constable Qad Azeem-444 replied that:-

Reply-1 they have recovered 31,250/- grams charas duly mentioned in‘the FIR.

Reply-2 the place of occurrence was nearby FRP post kundi-area of PS Gurguri.

Questions/Answers between E.O & ASI/I.O Salam Noor PS Gurguri Karak.

The undersigned asked questions and ASl/I O Salam Noor PS Gurgurr
District Karak replled that:-




g Réply-l

Reply-2

Conclusion:-

 Belery

in light of his investigatidn, accused ZakirUIIah -1436 is culprit and
recovery of charas 31,250/- gram was affected from the Degi of his car

' No.AWB-566.

FSL result has been come, which is positive about recovered charas énd a
piece of proof against accused Zakir Ullah- 1436.

As discussed above, in light of the statement the charas 31,250/- gram
was recovered by then SHO Mohib Ullah of PS Gurguri from a car
No.AWB-566, which was in the possession of the accused Zakir Ullah-
1436 and such car was driven by his driver Azeem Ullah admitted by

. him, thus the allegation mentioned in the charge sheet have been

proved against Constable Zakir Ullah-1436 during the course of enquiry
please.

Each page signed & numbered.

Encl: (39)

(AQIQ HUSSAIN E.O) '

DSP/HQrs, BANNU
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O’J:’ NN
ORDER:

This order of the undersigned will dispose of the departmental proceedings
against accused Constable Zakir Ullah No. 1436 under the Police rule 1975 (as amended
vide Khyber Pakhtunkhwa gazette Notification, No. 27" of August 2014) by issuing
charge sheet & statements of allegation to him for committing the following
commissions/omissions.

» That Constable Zakir Ullah No. 1436 absent himself from lawful duty
w.e.f from 15/05/2018 terminate vide DD No. 21, dated 15/05/2018
Police Station Basia Khel.

> The Constable Zakir Ullah No. 1436 directly charged/ arrested by the
Police of District Karak vide in Case FIR No. 151/2018, U/s 9B CNSA PS
_Gurguri District Karak and recovered 31,250 grams charas along with
Motor Cycle bearing Registration No. ADB-566 from his possession.

» Such act on his part is against service discipline and amount to grass
misconduct/ negligence in duty and carry bad name for the Police
Force.

Charge Sheet & statement of allegations were issued to him and DSP/HQrs,
Bannu was appointed is inquiry officer to scrutinize the conduct of the officer.
The inquiry officer submitted finding report and reported that in the light of the
statements, the charas 31,250/- grams was recovered by then SHO Mohib Ullah
of PS Gurguri from a Car No. ADB-566, which was in the possession of the
accused constable Zakir Uflah No. 1436 and such a Car was driving by his driver
Azeem Ullah admitted by him, thus the allegation mentioned in the charge sheet
have been proved against constable Zakir Ullah No. 1436 during the course of
inquiry please. ‘ '

Keeping in view the possession explained above. Record perused. in light of
departmental proceedings proved allegations against him by the E.O & being
member of Police Force, his act come under the category of gross misconduct.
Hence | SADIQ HUSSAIN, District Police Officer, Bannu, in exercise of the power
vested in me under Police Rule 1975 (as amended vide Khyber Pakhtunkhwa
gazette Notification, No. 27" of August 2014, he is awarded major punishment
of “Dismissed from service ” with immediate effect. '

(SADIQ HUSSAIN)
District Police Officer,
BANNU,

OB No. 602

Dated: 22/06/2018

No. /SRC, dated, Bannu, the 25/06/2018

Receiver, Pay Officer SRC, QASI for compliance.

1. Reader, Pay officer, SRC, QASI for compliance.

2. Acting Misal Clerk along with inquiry file for placing it in the Fauji Misal of the
concerned officials. '
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Zakirullah S/o Babri Gul R/ofLandi Jalandher Domel Tehsil Domel
District Bannu ~~~~~~~~ e (PETITIONER)

VERSUS

" 1. Mr. Mohaibullah Khan SHO Police Station Gurguri District Karak

2. The State~~~r~~~~~ v (RESPONPENTS)

CASE FIR # 151, DATED 15/5/2018

UNDER SECTION 9 {c}JCNSA
REGISTERED'AT POLICE STATION GURGURI DISTRICT KARAK.

SUBJECT:
APPEAL UNDER SECTION 48 OF 'I‘HE CONTROL OF THE

NARCOTICS SUBSTANCES. ACT, 1997 /\('A NSI T _THE

IMPUGNED JUDGMENT DATED 26/02/2019 PASSED BY

THE LEARNE.'JDAADDI‘,: SESSIONS [UDGE BANDA DAUD

SHAH _KARAK, WHEREBY, HE CONVICTED' THE

APPELLANT U/S 9(C)CNSA AND SENTENCED.HIM TO

RIGORQUS IMPRISONMENT FQR LIFE, THE API.’i'T,[.LAN'l”

WAS ALSQ DIRECTED TO PAY FINE TO THy v QF RS,

01 LAC AND IN CASE OF DEFAULT, HE SHALL FURTHER

UNDERGO - SIX  MONTHS _SIMPLE _ IMPRISONMENT. . -

i BENEFIT OF SECTION 382 (B) Cr.PC WAS EXTENDED TO
THE APPELIANT,
AT STED
AATTINER
: Pl\ 1S N2 *h b (_0&"1
) S‘xmuumm
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PRAYER:  ON_ACCEPTANCE OF 1 . ArURESALD

AL AN

Y : [UDGMENT OF CONVICTION DATED 26/02/2019, MAY.

KINDLY BE SET ASIDE AND THE ACCUSEDZAP‘PELLANT -

MAY GRACIOUSLY BE ACQUITTED_ OF THE _CHARGE -

1

LEVELED AGAINST HIM IN THIS CASE.

. Respectfully Sheweth:

Brief facts of the }:case as per FIR are that on 15/5/2018., : -
Mohaibullah Khan SHO p.S Gurguri Karak had conducted '.
barri'cade 2t Kundi Police Check Post z;nd in the meanwhile a -
motorcar bearing #AWB-560 was signaled to stop, however,
its dri\I/er tried fo flee but was overpowered. Driver of car
disclosed his name as ‘Azimullah $/0 Gul Sha‘h _i(ﬁ_an while
another person who was sitting in front seat of motorcar
disclosed his name as 7akirullah $/o Babri Gui; that the SHO
s ‘(Eiuri‘ng search of motorcar, recovered two ‘plastic bags from
Deggi of motorcar out of which one was found containing' 1.3 .:':

packets Gardha chars while second was fouid 12 packets

PR

/ ‘:04 " Gardha chars; that a total 25 packets Gardha chars weighing

Cf ‘ - _ 31250 grams (1250/'1250 grams packets) were recovered.

PRSP

The SHO arrested both the accused, impounded the motorcar,

drafted the murasila and sent the same to Police Station for

| b registration of case. Hence, the instant case. flf‘.n'? “of FIR is

annexed “A”).

uluuux«"“‘"""""wu“’lw & T ‘ - S T
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2y T h.JL both the accused Zakirullah and Azimullah were p{Jt to
mal bcforc the learned court of | earncd Addl: Scssmns judge

Banda Daud Shah Karak. Trial was commenced.

(3)  That, at the coriclusion of trial and after hearing pro and
contra arguments the learned trial court convicteu both the *
accused u/s 9{C)CNSA and sentenced them to rigorous

imprisonment [or life. They were also directed to pay fine to

the tune of Rs. 01 lac each and in case of default they shall

further undergo six months simple imprisonment. Benefit of

~section 382 (B) Cr.PC ‘was extended to the arrsed vide -

judgment dated 26/02/2019 passed by learned Addl:
Sessions Judge Banda Daud Shah Karak. (Copy of judgment

dated 26/02/2019 is annexed “B").

(4) " Aggrieved, the accused/appellant and: having no other
adequare and efficacious remedy, is mlmg tha inetont appcal )
.agamst conviction beforo this Hon'ble Court inter- aha on the

following grounds:

GROUNDS
éﬁﬁ Fl) " That, the judgment of the learned trial court is against the
Od/ - law, facts apd evidence-on record; hence, qntenable in this
regard. | .

(2)  That, aforesaid judgment of conviction of the learned trial

court is based on surmises, suppositions and presumptions.

( Ltted Iodqy‘ 1
11 N . '

/‘Lf

Hilnno

#$ 9{’ S;T




direct possession of appellant.

L (a) - That, the accuscd /appellant was neither dri*--'”:r owncr of
alleged motorcar not h(. was havmg, any knowledg,a of Lhc ‘_.i‘ :

alleged coritraband[

) That in fact the wppellan‘c on the alleged day of occurrence ie.
e to Thall Bazaal in order to meet Haved -

’ 15/5/2018 had gon
“+¢ Ahmad

Khan S/0 Qader Knan and Noor Ahmad ST ma!
Jlandher Bannd who are running busmtss of
-ertaill |

R/0 Landi }
nt had taken €

¢ . . )

peverages At Thall Bazaal: The appella

axd certain amount to them.
: |

or vehicle

-sons and also p
¢ was waiting f o

goods O said pet

After domg the

3 uu.dful the appellan

re in the mea

ntime a motorcar

at Thall Adda for Eannu whe
came and inquired from him a3 to whether he was going O
Bannu. The appeliant boarded in the said motorcar at Rs.

700/- fare and- during journey when they reached Gurgurt
' police check post there on checking the alleged contraband
was recovered. In this respect the petitioner had_ also-jl
submited app‘tication to the SP ir\;vesti;,:_::‘t'.‘.:-" ~nd a\éol
‘fﬁdavits‘. from disinterred persons with regard to

»

/3

P‘ﬂ - ten‘dered a
his innocence.

That, the 1.0 had n

. (6) ot reweighed the alleged contraband and
has also not raken the same ghrough recovery memo..

ﬂ;m-a-w-l-wf‘
Tied Today

st
o




s were also not prepared in"

'
‘.'r

Morcover the a

Heged parcel

N ‘,Tbat, there is considerable and pnexpiained delay of 6/7 days -
in sending and rt.celvmg wﬂc.ge Sk, The :

d semples to

prosecution is bound to prove the safc custody of contraband
gill its dispatch to FSL. The alleged samples for 6/7 daye'
" remains ‘m whosc custody and whether the:salie: was safc“
custody and undergo with safe transmission ro FSL, to all

these questions’ the prosecutlon
established. .

s broken, suspicious, debatable,

ubt  and Creaale the

(8) That the chain of custody wa

it cause do

unsafe and secure 50

conclusiveness and 1e1nb ity of the FSL xeport

(9) That, the c‘nemicaﬁ examination report is not proved
aepording to law as entire page of the report about releva:nt": ":
protocols and text was not only substantially keep blank but
. the same Ahad also been SLOFCd off by crossing U {rom top to
of comphanu. of rclevant

a complete failure

&@ portom. Such s

Is

/ eda rules and such failure reacted against reliability of report.

| O produced.by theproseeution pefore the learned trial court.

port is not fulfilling the requirement of Sec. 36
27 "NSA. |

So the 'SL re
tOfSi‘.-," 2

CNSA as well a8 not qualified the contex

&mm\ g W3 e




(10) That, there ar¢ material contradictions and'improvements in -
" the statement of PWs and pros‘eéution has miserably failed O
prove its case z\gamst‘the accused peyond any shadow of- .~

doubt.
(11) That, the appeliant is also not 2 previous convict nor had .

peen found involved in such like cases_:
arned counsel for the a'pp'el\ant may Kindly be

(12) That, €
permitted to raise, additional grounds at the tme of

argument:’s.
ost humbly prayed that on-acceptance of

1t 1s, therefore,
ccused/appe\lant

vhis appeal, the conviction judgrﬁent of a may kindly
be set aside and .appel\ant may 'gracriously be g;quitted of the'charges in

the instant casé justto meet the ends of justice. .

Dated: 04/03/2019 -
7akir Ullah (Ap. B
‘Through counsel

o /a%)
IMRAN ALl SHAH
advocate High Court Bannu

CER’I‘IFlCA’l‘E
Certified that no such appeal has been filed carlier before any other: -,
sertions of this appeal ar¢ true and correct. o

for
- -

A

a,o’__,.f-"‘—wf; s

(MRAN ALl SHAH
Advocate High Court Bannu
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Cr. A No. 49-B 0f2019

Zakirullah Khan
Vs,

The State etc.

JUDGMENT

Date of hearing: 08.09.2020

Yo v o Z

For Appellant: Mst. Farhana Naz Marwat and
‘ Mr. Imran Ali Shal advocate
ror State: M Shahid Hameed Qureshi Addl: A.G
***********ﬂf******* \‘

SAHIBZADA ASADULLAH, J.-- Vide my detailed common judgment of "

the even date placed on connected “Cr. A No. 47-B of 2019, titled “Agimuﬁah"--

! - AEEEEE I
Vs The Sate.” the instant criminal appeal is allowed, the impugned judgment of ‘

. conviction dated 26.02.2019, rendered by jearned Additional Segsions Judge

Banda Daud Shah, Karak is set-aside and consequently LppeLEnis Zakirullah .

Chan in case FLR No. 151 dated 5052018 ws 9 (c) CNSA, Police Sution

Gurguri 1s acquitted of the charge leveled against him. He be set at liberty -

forthwith, if not required in any other criminal case.

Announced. : sdi Justice Ms.Musarrat Hilali,J
08.09.2020 SdJ Mr.Justice Sahibzada Asadull~h,J
+azam/P.S* ' . :

' CERTIFIED TO.2
SEANNED

Bench
87 of
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| ‘ Judgment Shee:t,~ 0/ “p R 4‘}?@\
~ , PL‘.SllAWAR HIGH COURT; BANNU BRX
- . (Jud:c:al Departmen’r)'

< "&

é
Cr. ANo 47-B/2&019 w,a

a"‘\.
\

. Azim Ullah. 6"
' Vs :
The State.

JUDGMENT

Date of hearing: 08.9.2020.

For Appellant: ~ M/S Imran_Ali Shah & Yimer Farooq | .
: ' ~ Wazir, Advocates. :

For Staté: Vir. Shahid Hameed, Addl: A.G.

*ok kK

Sahibzada Asadullah, J= - This judgment shall dispose of two

criminal appeals, bearing Cr.A. No.47-B of 2019 titled Azimullah

Vs. The Staté a-nd Cr.A. No.49-B of 2019 titled = wieLont Khan a s
Vs. The State eic, as both have arisen out from one aild the sam® |
judgment dated . 26.02. 2019 rendered by learned Addmonal A

SCSSIOI‘lb Judge/Judge Special Court, Banda Daud Shah, DlStI’lCt

'Karak, whereby both the appellants have been conthcd under
Section 9(c) of Control of Narcotic Su;stances Act, 1997 and ti:, | i
sentenced to hfe imprisonment and to pay fine of Rs 1,00,000/- or |
in default thereof 0 undergo six ‘months sunple 1mprlsonment.
Renefit of Qection 382-B, Cr,P.C. has been extended to the

convicts.

2. Facts of the case as unfolded from the FIR, Ex.PA,
- registered on the basis of murasila Ex. PA/L, 1S thaf on 15.5.2018,

complainant Mohibullah Khan QHO (PW-2) alongwith police by




.2

6ontingents had laid Nakabandi on the spot for cherking of

narcotics peddlers and illegal weapons, meanwhile a motorcar

" No.AWB/566 of while colour came from Tall sidé which was

srignaled to stop, the driver tried to decamp, but was- follow:ed and
apprehended. Who discl-los_“ed his name as Aze&;rri Ullah sofji of
Gul Shah Khan, whercas, thc person sitting'alongsidc the driVing
seat introduced himsclf as Zakir Ullah son of Babn-bui.-Fi‘é@
search of the motorcar, two plastic sacks were recovered-. One
plastic sack containcq thirteen packets of Chara; Gardha whereas
the other comaincd twelve packets of Cﬁa;as Gardha. The
recovered contraband was weighed and each packet came out fo
be 1250 grams Charas Gardlha, whereas the total Cha+= stood

31250 grams. Five gram Charas was separated from each packet

and was sealed in scparate parcels, whereas the remaining Charas

was sealed in parcels No.26 & 27. On cursory inteﬁogation, the

accused disclosed that the recovered narcotics are their ownership

which they intended to transport it to Bannu. The co-accused

Zakir Ullah disclosed that he is police official and poswa'm.police
station Basia Khel, District Bannu an;i also prlesented his service
card. The seized narcotics and the motorcar were takcn- into
custody, accused were arrested and pursuant thereto murasila was
drafted and sent to police station, where a case vide the captioned

FIR was registered against the accused.

3. After completion of investigation, complete challan

was submitted belore the learned trial Court. . Accused ' were
. y .
charged for the offence which they pleaded not guilty and




- accused. Firstly, he omitted to mention in the murasi
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claimed trial. At the commencement of trial, the prosecution
produced and examined as many as five witnesses, whereafter,
accused were examined under section 342 Cr.P.C, wherein they

professed innocence and false implication, however, neither they

opted to be examined unacr section 340(2) Cr.P.C., uor produced - o

~evidence in their defence. Learned trial Court, after hearing

arguments, vide impugned judgment dated 26.02.2019, convicted
the appellants and sentenced them, as mentioned above, which

has been assailed through these two appeals.
4. . Arguments heard and record gone througi. ...

S. It 1s the caée qf prosecution that complainant SﬁO
Mohibullah Khan (Pw-ﬁ) was present on the spot alongwith
police Nafri when a motorcar was stopped and on search; 25
packets- containing 31250 g.ram charas were recovered from”two '
sacks lying in the trunk of the motorcar. While gu.c. 1zrough the
evidei;ce produced at trial, one could reach to an irresistible
¢onclusion that the prosecution case is full of contradictions and
numerous doubts surfacing in the statements of witnesses, which

are highlighted below.

The seizing officer while appearing v :2:¢: tiv> Court

as PW-2, in his examination-in-chief reiterated the same story as
N

mentioned in the FIR, however, he added that he drafted murasila

Ex.PA/1 and sent the same alongwith card of arrest of the accused

/

and recovery memo through constable Sadiq ur Rehman No.300

to the police station for registration of FIR against both the ‘

TRIA L

~
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'of official who took the aforesaid papers 10 the police station;

secondly he did not mention about handing OVer the case propérty _""-: ' : -

.illor he deposed‘ about the same while appearing 1 1 witness
box. Non-mentioning of the above fact in the murasila as well as
in his statement by PW-2, cann;at simply be brushed aside as tﬁe
pro_secution has 10 prove safe lransmission of the case property
" from the spot t0 the police station till 1t s received in the Forensic . .- ‘s,‘;

Science Laboratory. Wwhile perusing the statement of Salim Noor

- Khan Investigating Officer (PW-1), we are surprised that he did
not sta{e‘ abqut the papers: which were allegediy sent by the
seizing officer as well as he never stated about handing OVer of
the recovered contraband to him, rather he stated alt the very
inception 10 the ¢ross exgmination that “J havelnot weighed the
recovered contraband nor same Wwdas seqled into-parces in my

presence nor I have desealed the same so I have not seer the

same”. Besides the above‘, the alleg_ed recovery was foected on

15.5.2018, whereas it appears from the FSL report Ex. PZ that the | : l ,

samples were received in the FSL on 21.5.2018. Needless 10 say

that it is not established from the prosecu‘uon cvmdPnce that where

remained (he samples of Charas from 15.5. 2013 tﬂl thelr sendmg

e ——

to the Forensic SCICnce Laboratery on 21.5.2018. In view of the . 1 o
above, the chain of safe {ransmission of the case property from , R

the spot 1o police station has been proken and in such situation the

Honourable Supreine Court of pakistan, in  Cas® titled

Vb Jiiddie utlkhSh

¢
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“The chain of custody begins with the recovery
of the seized drug by the Police and includes the
separation of the representative sample (s) of
the seized drug and their dispatch to the
Narcotics Testing Laboratory. This chain of
custody, is pivotal, as the entire construct of the
Act and the Rules rests on the Report of the
Government Analyst, which in turn rests on the
process of sampling -and its safe and secure
custody and transmission to the laboratory. The
prosecution must establish that the chain o .
custody waus unbroken, unsuspicious,
indubitable, safe and secure. Any break in the
chain of custody or lapse in the control of
possession of the sample, will cast doubts on the
safe custody and safe transmission of the
sample(s) and will impair and vitiate the
conclusiveness and reliability of the Report of .
the  Government Analyst, thus, rendering

b7l

incapable of sustaining conviction”.
Guidance is also sought from the dici ... -»wn by

the apex Court in cases titled Abdul Ghani and others Vs. The

State_and others (2019 SCMR 608), Kamran Shah and others

Vs. The State and others (2019 SCMR 1217) and Mst. Razia

Sultana Vs. The State and another (2019 SCMR 1300). ‘

6. Besides the above, PW-3, Mushts St THC,
the marginal witness to the recovery Ex. PC, in cross-examination
contradicted the Investigating Officer PW-1 by stating that the
Investigating Officer also conducted weight of the each parcel
before it was sealed in parcels. His statement is contrary to the
statement Investigating Officer as the Investigating Officer only
stated that on receipt of copy of FIR, he_progeec‘igc‘i"f& the spot,
rather never stated about rest of the documents which were
allegedly sent to him by the seizing officer from the spof.
Similarly Gul Samad PW-4, who al}egedly took the' sampies to

the FSL deposed that on 21.5.2018, the Madad Moharrir of police

| AE& .;:,;A
%

N AT S,
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station handed over to him samples of the recovered Charas i.e. 1’

to 25 parcels along?vith r_eceipt Ex. PW 1/3 for taking the same to
IFSL Pegl1awar for_cxamination,:"which. were hand. ' - o _ﬁim
on 21.5 201 § at morning_time. 'T.his deposition of PW-3 is negated
by seizing ofﬁce;' (PW-2), who stated that he had not described in
the murasila as well as in reéovery memo that the samples weré
sent to FSL alongwith application rather he had mentioned that
they will be sent. Here the seizing officer PW-2 negated fhe;
version of FW-4 by stating‘that on the next day ie. 16.5".20A18“, he
sent all the ‘samplés through constable Samad to FSL. This
con;rac*iction casts(scrious doubt with regard to safe transmission

of the samples to the FSL.

Similarly, Noor Sflah Ali Moharrir (PW-5) stated
that he incorporated the contents ;)f murasila brought oy constable
Sadiq ur Rehman dra}"ted by Mohibullah Khan SHO alongwith.thc
~card of arrest and recovery memo, into FIR Ex. PA and after
registration of FIR, he handed over copy of FIR alongwith
recovery rﬁemo to the Investigating Officer for investigation. ;I‘his
version of PW-5 1s negated by the fnvestigating "F‘ :'.PW—I,
who stated o have reecived only the copy of FIR an;i i;x'é,cecded
to the .spot', Whi.l’e he did not state aBout handing over of card of
arrest and 'recov;ry memo to him by Moharrir. PW-5 deposed in
cross examination that while recording his statement. under
| section 161, C£1'.P~.C. he had stated that constable Sadeeq ur

Rehman handed over to him the recovery memo-and-vard of

arrest, but it i1s not so recorded in the said statement, meaning
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theréby that PW-5 hus tried to bring his testimony i~ i~ vith the
prosecution case notwithstanding the glaring contradictions inter

se the statements of PWs, as highlighted above.

7. The Control of Narcotic Substances Act, 1997 has = "

prqvided stringent punishment for'those involved and also the 1a_\;f
enforcing agencies have been put under a heavy ;:eﬂno".‘.ihility to
bring solild and material evidence against the accﬁsed_;nd even
the laboratories concerned have been provided a me-chanism
which they are to follow while analyzing the test saniplles. The
law as well‘ as the apex Court time and again erﬂphasized that
whilei dealing with the test samples and preparing the reports on
its strength, the concerned laboratories are under heavy obiigation
to adhere to the procedure in this respect and especially to specify
the protocols of the test applied and this is the duty of the trial

Courts to examinc the contents of report and to assess its

evidentiary value. In case titled fkramullah and others Vs. The

State (2015 SCMR 1002), it was held that:-

“We have particularly noticed that the report
submitted by the Chemical Examiner (Exhibit-
P.W.2/5) completely failed to mention the basis
upon which the Chemical Examiner had come
to a conclusion that the samples sent to him for
examination contained charas.. According to
Rules 5 and 6 of the Control of Narcotic
Substances (Government Analysts) Rules, 2001
a complete mechanism is to be adopted by the
Chemical Examiner upon receipt of sampies
and a report is then to be submitted by him
referring to the necessary protocols and
mentioning the ltests applied and their results
but in the case in hand we note that no protocol
whatsoever was mentioned in the report
submitted by the Chemical Examiner and no
test was referred to on the basis of which the
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\

Chemical Examiner had concluded that the
samples sent to him for examination contained

charas”.
Guidance is also sought from the judgmenté of apex

The State through .

Court reported as Qaiser Javed Khan Vs.

General Punjab, Lahore and another"(BL‘D'-2020

Prosecutor

S.C 57). KHair-ul-Bashar Vs. The State, (2019 SCMR_930),

Muhammad_Boota vs. The State and -another (24020 SCMR

196).

8. To say the least, these glarihg discrepancies should

not have escaped notice of the learned trial -.i,;uz";_,, w~hile

convicting the appcllants/accused

impugned sentences. Resultantly, both the appeals are allowed,

the impugned judgment of conviction dated 26.02.2019, rendered

by learned Additional Sessions Judge/Judge Special Court, Banda

Daud Shah, Karak, is set aside and consequently, the apoellants

a;re acquitted of the charge levelled against them. Tﬁ y be set-at-

liberty forthwith, if not required in any other criminal case.

9. Above are the reas

date. :
Sdl Justice Ms.Musarrat Hilali,J -

© SdI Mr.Justice Sahibzada Asadullah,J

Announced. .

Dt: 08.9.2020

Kifayat/PS*

(D.B)
Hon'ble Ms. Justice Musarrat Hileli
Hon'ble Mr. Justice Sahibzada Asaduliah.

and awarding them the

ons of cur short order of even

Nt
Q;"?»-‘ '
.
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POLICE DEPARTMENT =~ . - o BANNU REGIOI
'ORDER

My this order will dispose off departmental appeal, preferred by Ex-Constabt:
Zaktr Ultah No.1436 of D1stnct Police Bannu, wherein, he has prayed for setting asidé the order

of MaJor punishment of “dismissal from service”, imposed upon him by DPO Bannu, vide O3

No.602 dated 22.06.2018 on the following omissions:-

> That the appellant absented himself from law full duty w.e.from 15.05.2018 till the ord~er
of dismissal, vide DD No.21 dated 15.05.2018 PS Basia Khel.

> That the appellant directly chargéd/arrested by the local police of District Karak vide FIP

No,151 dated15.05. 2018 u/s 3-8 CNSA PS Gurguri District Karak and recovered 31250 gm
chars along with motorcar bearing registration No.AWB-556 from his possession.

Service record, inquiry file of the appellant and comments received from DPC

Bannu were perused. The appellant was atso heard in person in orderly room today or

11.11.2020 but he did not substantiate his innocence.

Therefore, I, Awal Khan, Regional Police Officer, Bannu Region Bannu, in
exercise of the powers vested in me under Khyber Pakhtunkhwa Police Rules, 1975 (amended
in 2014) hereby file his appeal and endorse the punishment awarded to him by DPO Bannu,
vide O8 No.602 dated 22.06.2018.

g

ORDER ANNOUNCED

‘ No, 39 75? /EC, dated Bannu the /S /11/2020

A Copy to District Police Officer, Bannu for information and necessary action w/ -

(AWAL KHAN) PSP
Regional Police Officer,
Bannu Region, Bannu

to his office letter- No.14325 dated.09.11.2020 along with his complete service record
including departmentél inquiry file for record in office which may be écknowledged please.
G~

(AWAL KHAN) PSP
Regional Police Officer,
Bannu Region, Bannu

Frulipe

o
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Appeal No 15576/2020
Zaklr Ullah s/o Babn Gul r/o Landi Jalandher Domel Tehsﬂ Domel, Dlstnct Bannu Ex

Constable No. 1436 Dlstnct Pollce Bannu ~ T ieeeeneeeen : Appellant 5
] Versus e s - LT
The Regional Police Officer, Bannu Region, Bannu and others
RS Respondents

PARA WISE COMMENTS/REPLY ON BEHALF OF RESPONDENTS NO 1 2 3 & 4

Prehmma[y Ob]ectlon

1 That the appeal of the appellant is badly tlme barred

2 That the appeal is not. mamtalnable in its present form

3. ~That the appellant has concealed the . actual facts from thlS Honorable.,l
-Trlbunal

4. That the appeal is bad m law due to mis- Jomeder and non- Jomder of necessary -
parties.

5 That the appellant has approached the Honourable Trrbunal w1th unclean‘*
hands

6 _That the appellant has got no cause of actton and locus standl to flle the ST
mstant appeal

7 That the appellant has been estopped by his own conduct

OBJECTIONS ON FACTS

Respectfully Sheweth

1 Pertams to record. Hence needs no comments
2, - lncorrect On 15, 05 2018 a motorcar bearing No. ADB 566 was comlng from Thall o
Bazar dnvmg by Azeem Ullah and the appellant Zaklr Ullah was accompamed on
front seat When the sald motorcar reached at Kund1 Check Post DlStflCt Karak
the pollce contmgent SIgnaled to stop the sald motorcar But the dnver did not
stop the car and he tried to escape. The pollce foﬂed hlS attempt After searchmg
the vehlcle two plastlc bags contalmng 31, 250 grams chars were recovered from

Dlgl of the car, The appellant along w1th hlS dnver namely Azeem Ullah were‘

1




arrested and took the car mto possessron Durlng lnvestrgatron, 1t was dlg out-'k N ;

o that owner of the Car s the appellant In this respect a proper case v1de FIR S

_‘ No 151 dated 15.05. 2018 u/s 9CNSA (C) PS Gurgun Dlstnct Karak was reglstered
o ,Pertalns to record Hence, needs no comments

',;.Incorrect The appellant was properly charge sheeted w1th summary of-"' S

B 'allegatfons and DSP HQrs/- Bannu was appomted as inquiry ofﬁcer to probe lntof BEIRUECE

. the matter. After lmpartlal mqmry, the culpnt was found gu1lty After-_ 3

‘,-'l:,estabhshment of charges the,:..l:Q‘ r_ecomm_en_d,ed, ,the appell_ant fo_r malor o
:'.;‘ pumshment Y o R
"'AZCorrect Hence, needs no comments |
. .”Correct Hence, needs no comments:”
. Pertams to record Hence needs no comments '

. 1) A;.The appeal of the appellant was reJected by the appellate authonty bemg devmd e

o of merlt

2

_;The appellant is clearly found gu1lty in the departmental proceedmgs and after.-" ‘, )

o -found gu1lty, was dlsmlssed as per law/rules -

OBJECTIONS ON GROUNDS

‘incorrect The order lssued by the Respondent No.1 & 4 is qu1te legal and in o

 accordance with law/rules

. Incorrect After proper mqulry/proceedmgs conducted by DSP/HQrs allegatlons; o
- fwere proved beyond any shadow of doubts and was dlsmfssed from service. '. o
.~ Incorrect. After proper 1nqu1ry conducted by DSP/ HQrs Bannu it was found that
" the motorcar in questlon was - the property of: the appellant drwmg by hlS driver.. .~

Azeem Ullah

. Incorrect The departmental mquury and trial. of the case are: two dlfferent thmgs’
) and accordmg to. ESTA Code they can run parallel . ' T o
'.lncorrect Pr0per opportumty of personal hearlng was prov1ded to the appellant R
. 'fby Respondent s Department but he badly falled to substantlate hlm lnnocent |

. Reply has already been given in Para “C”.




G Incorrect The appellant was treated ln accordance with law/rules and no

dlscnmmatlon has been made

H Incorrect He was mvolved in case‘wde FIR No. 151 dated 15.05.2018 u/s 9- CNS'A".- :
(C) After proper inquiry/ proceedlngs conducted by DSP/HQrs, allegatlons were
proved beyond any shadow of doubts and was. dlsmlssed from servrce

I Pertalns to record Hence needs no comments

J. The ReSpondents department may kmdly be allowed to advance any other grounds .,
& matenal as evrdence in the trme of arguments

PRAYE R
ln v1ew of the above replles lt is ‘most humbly prayed that the appeal of

the appellant may klndly be dlSMlSSGd wnth cost please

Dy;fSuperiA ¥nt of Police,
. HQRs/ Bannu
(Responde it Xo. 3)

Superlnt dent of Pollce




KHYBER PAKHTUNKWA All  communications should be

ﬁl’.; addressed to the Registrar KPK Service
R SERVICE TRIBUN.AL, PESHAWAR Tribunal and not any official by name.
No. _o®| /ST
. Ph:- 091-9212281
- Fux:- 091-9213262
: Daed: 2/ /o] nm ‘ux ?
i
To
1 . ' The District Police Officer,
Government of Khyber Pakhtunkhwa,
" Bannu. ‘
Subjéct: - . JUDGMENT IN APPEAL N(_i. 15576/2020 MR. ZAKIR ULLAH,
_ f am directed to forward herewith a certified copy of Judgement dated
. 13.01.2022 passed by this Tribunal on the above subject for compliance please.
: Encl: As above

ettt
REGISTRAR ~
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

| f | | D PESHAWAR -




