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" | | BEFORE THE KHYBER PAKHTUNKHWA SERVICE @
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' TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. ?2 é of 2022

Muhammad ¢zt S/o Muhammad Ismail R/o Tormang Tehsil
Khaal, District Dir Lowef [No.1578].

’ : i, Appeliant

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

2)- Government of Khyber Pakhtunkhwa through Secretary Home &

~Tribai Affairs Department, Civil Secretariat at Peshawar.

3) Commandant . Dir Levies/Deputy Commissioner Dir Lower at
Timergara. ' '

w.enee-... RESPONdents

APPEAL UNDER SECTION 4 OF
- THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974,

PRAYER:

On acoeptahoe of this A-ppeal, Notifications No.
-SO(Police—lI)HDIMKDILeviesIMisc.-!2020 dated
-22-03-2021 & No. SO (Police-IlHD/1-3/Federal
Levies 2021 dated 21-10-2021 and subsequent
retirement orders issued by respondent No.2 may
be declared as illegal and the same be sét aside.
ConsedUent!y, the appeliant may be held entitled
| . to 6omplete his service till attaining 60 years age
| _ in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be
. - declared to be ineffective upon the rights of the
o appellant and he may be allowed to complete his
’seryice till attaining 60 years of age.
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Respectfully M | @

Tl'lat the appellant has been serving as regular member of

~ Levies Force having a considerable length of service at his

~ credit (Copy of appo_intfn'e_nt order is attached as Apnexure
. HAH). I

That serwces of the appellant were initially regulated under
the Federal Levies Force Rules, 1962, which were non-

' -statutory

That subsequently, the Governor Khyber Pakhtunkhwa,

.under the omitted Article 247(4) of the Constitution

promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-llt of the above mentioned Rules, which

provided for length of service towards retirement had certain

anomalies. 'Hence, the said Rules were amended in
December 2013 and the above stated anomalies were

removed to a larger extent (Copy of amended Rules notified

in Deceifnber 2013 are Annexure “C").

That the relevant Rules were further amended. in July 2020.

Regarding theleng'th of service towards retirement, Rule 17
- was amended to the effect that all Levies personnel shall

" retire fro_in service on attaining the age of superannuation

i.e Sixty Years. Furthermore, Schedule-Ill which provided

for certain length of service, was deleted by virtue of the

amendment (Copy of amendments notified in July 2020 are

"Annexure “D").

That the rules were further amended on 23-03-2021. Rule

17, . which  provided _fer retirement on reaching
g s'qperannuation was againl omitted and Schedule-lll was
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revived with certain amendments. (Copy of amended Rules
notiﬁed in March 2021 are Annexure “E").

That the above mentloned Rules being extremely
detrlmental to him, the ‘appellant fited representation before
the concerned quarters for redressal of his grievances. The

'same has not been responded to as yet (Copy of

representation is Annexure “F”).

That the appeltant alongwith other similarly placed

~ personnel of the Levies Force got retired from service on

reaching certain age/completion of certain length of service
as prescribed by the above mentioned Rules (Copy of

- retirement order is attached as Annexure “G").

That the appellant along with other similarly placed persons

.invoked the Constitutional Jurisdiction of the Hon'ble

Peshawar High Court by way of filing various constitutional
Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the

Provincial  Government made further amendments in the
Federal‘Levies Rules on 21-10-2021, whereby retirement
age in respect of lower ranked members of the Force was
enhanced by a few yéars (Copy of amended Levies Rules

notified on 21-10-2021 are Annexure “H").

. That the -appellant filed another representation against the

above mentioned further amendments in the relevant rules,
which was never responded. to. (Copy of memo of second -
representation is Annexure “I”).

That against the above 'mentioned Rules framed by the

Provincial Government, the appellant alongwith other

similarly placed persons filed various other constitutional

pefitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P
‘No.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021

and W.P No0.335-M/2021) before the Hon'ble Peshawar
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High Court. However, because of jurisdictional issues, the
matter was referred to a larger Bench.

That in light of the above mentioned Act, the appellant along

with other similarly placed employees of the levies force

filed a constitutional petition (WP No. 1281-M/2022) before

the Hon'ble Peshawar High Court Mingora Bench to the
extent of their re-instatement in light of the Provincial

. Assembly’s Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the

respondents were directed to re-instate the then petitioners.
it is worth mentioning that vires of the impugned rules were
not challenged in the said petition, which are being
impugned through the instant appeal.

That a iarger Bench of the' Hon'ble Peshawar High Court
heard the ‘connected pefiions on  29-11-2022.

Consequently, the Hon'ble High Court decided that

personnel of the levies force are civil servants and their

- employment matters ‘would- be dealt with by this Hon’ble

Tribunal (Copy of order dated 29-11-2022 is Annexure “J").

That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeal is being
filed before this Hon'ble Tribunal, inter alia, on the following
grounds: . '

GROUNDS:

A)

B)I

That the impugned act of amending the relevant Service
Rules to the detriment of the appellant and subsequent
retirement is illegal and un-Constitutional. Hence, the same

- acts are liable to be declared as such.

That it is a settled law that service rules cannot be amended
to the detriment of public sector employees. Even, if they
aré so amended, the same having prospective effect cannot
be’applied against the exisﬁng employees




C)

D)

&

._‘Tha’t after the 25" Constitutional amendment, the new

Constitutional regime demanded streamlining of the
erstwhile Tribal Areas with the rest of the Province. So
much so, Levies personnel serving in erstwhile FATA and

- . Khasadar Force were accommodated to a larger extent
‘where the Provincial Assembly passed an Act aimed at

- streamlining the service structure of Ex. FATA Levies Force.
_ The Aet not only provides uniform retirement' age i.e 60

years for the whole Force but rather enjoins upon the
Provincial Govemment to take steps towards absorption of
the said Levies and Khasadars in regular police.
Regrettably, the appellant have been treated in violation of
the Constitutional spirit particularly after the 25"

- Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,

,onld be raised at the time of oral submissions.

It is, therefore humbly prayed that on acceptance of
this appeal

(|) The impugned Notlﬁcatlons No. SO(Police-
II)HDIMKDILeviesIMlsc 12020 & No. SO
(Police-ll)HD/1-3/Federal Levies 2021 dated
21-10-‘2021, and subsequent retirement order
issued by respondent No. 2 be declared as
ilegal, the same may be set aside.

- Consequently, the appellant may be held

| entitled to complete his service till ettaining 60

years of age in light with Notification dated 14-
07-2020.

Alterhatively, the impugned notifications may be

declared to be ineffective upon the rights of the

. appellant and the appellant be allowed to

'eemp!ete his_service till attaining 60 years of
 age. |
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L u) Any other remedy though may not specn" ically
'~ prayed for, but which circumstances of the case

- would demand in the interests of justice, may
also be granted '

” Appellant ////'(/

Muhammad {205y
Identified by counsels

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court.of Pakistan.

~Umar Sadiq Advocate High Court

| -C'ERTIFICATE'
_'Certlfed that no. such like appeal has earlier been fi led
 before this Hon'ble Tribunal on the subject matter.

Appellant
S

Muhammad &2aky
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

' .'Servit_:e Abpeal, No._ . . of2023

‘ '.i‘y)luhammed,(/Za_rﬁr.'....;...:.;..-............................Appe{lant

4

G_overnmen_t of Khyber Pakhtunkhwa and another

R s -.Respondents
AFFIDA VIT

) MuhammadUmﬂ(Appellant) do hereby solemnly affirm and
- declare that the contents of the above titled Appeal are true
and correct -to the best of my knowledge and belief.
- Furthermore, no such like appeal has earlier been filed before

_ .thls Hon able Tnbunal or elsewhere on this subject matter.

DEPONENT

A/

-

Muhammad {281y

ATTEwT?L
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
o= NI OERTARATUNAHWA SERVICE

TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. _of 2022

: ;Muhammaa _(/an‘{'l. s ...Appellant

Govemment of Krtyber Pakhtunkhwa and another

.fl

et e ....Respondents

~ ADDRESSES OF THE PARTIES

'APPELLANT:

' Muhammad @24# S/o Muhammad Ismail R/o Tormang Tehsil
Khaal, District Dir Lower [No 1578].

(NIC# S T (o )

) RESPONDENTS: |

| 1) Government of Khyber Pakhtunkhwa through Chlef Secretary,
~Civil Secretanat at Peshawar -

"?-2) Governmenit of Khyber Pakhtunkhwa through Secretary Home &
Tribal Affalrs Department Clvlt Secretariat at Peshawar

7 3) Commandant Dir Levies/Deputy Commissioner D lrr Lower at
Timergara. .

- Appelant st
2%
Muhammad .Z(Zair
 Identified by counsels

- Dr. Adnan Khan Bamster-at-Law
Advocate Supreme Court of Pakistan,

.~ Umar Sadiq Advocate High Court

L
Al ags,
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- Peshiwar the 4% February 2013

‘ In excrclsc of thc power confermd by Sect:on 9 of the PATA Lewes Force
' Regulanon '2.012 the vamcmlly Govemment of Khyber Pakht\mkhwa is pleased to

2013,

‘ makr.the fqﬂow'lng mlﬁ, namcly'- '

A 1 $hort title and commencement:: (1) The.se. mlqs may be. called Provincially
‘. Administrated Tribal Areas (PATA) Fedcml Levies Force Service (Amended) Rules,

(2) They shall c.ome mto force at once.

3 Deﬂnttion;- ) In thase Ruies, unless the contcxt otherwise requim, the following

2 _,..__@ |

o expmsmn shnll havc thc meaning hereby ,respectwely assigned to'them, namely:-

) “Appmntmg Authonty" means the appomtmg authority specified in rule-4;

conunanﬂnnt” means (Commandant of ‘the Force, ‘who shall be the |

. o ‘DcpmyCommmmmtheumpecnveJuﬂsdmnon, )
e

yx " any ofﬁoer of the sttnct de.ngnm’.ed as such by the provincial govemmr:nt
: who shall be Deputy Copmhm (Operatlon) of the Force in PATA, to
exercise .in l'ns mpectm jmsdxcuon such power and perform such
" functions as may bc ptescribed; and ‘who shali” be responsible to. the

Deputy Commnndani (Opmnon)" mesans as A.smstant Commumoner or ','.-'-.

! " Commandnnt for operahbnal matters of the Force in PATA.

.‘ (d) Deputy Commandant (Adxmmstrﬂtlon) means Deputy Commandant

L ;{Admm:stmtlon) of the Force, who shall be an officer of the’ provincial

C .“Imtml rearmtmemt” means appnmunent made other than by promohon or
, () 8 | '“Schedule” means the Schedule appended to these rules’ A

N govmment or. any officer of the District designated as such by the
‘ "prbvmcml govemiment 'to exercise in his tespectwc jurisdiction such
o _‘powers andpcrform such functions as may be pmcnbed and who shall be

responmblc to thc Ct:mmnndmt in. admxmstrnhon and estnbhshment

. 'ma;tcrs of tbc Forcc in PATA
L (i) '_"'-_“Home Depamnem" mums Provincial Home & Tribunal Affairs
" Department; S . . T

_“Gevcmr nt means the Govcmmcnt of Khyber Pakhmnkhwa

L
e FT
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TS| PostRank

Length of semchge

T ISubednrMnjor(BS-lﬁj_ ‘
) v yem'sngewhlchcmnsenller

38 yem semcc or 03 years service as Subedar Ma_]Ol‘ or QO

T _Subedar(BS-B)

-SSymsemcoorO?o yemsemoeasSubodar or 57 years
C e whichever is w‘her

13- -'N!‘!B s“be?lnr (BS-I 1) e

3‘2. years, service or. 03 years service as Niab Subedar or 54 |
L 'yea!!agewhichcverisenrlief :

e

3 Y Tiaveidar (BS-S) e

‘29 yem service or 03 years service as annldar or 51 years |
age whlchcvef lsmrher

5 Taik (ss_.'n 3

whnchcver is parher

~126 years Zervice or 03 years service 83 Nank or 48 years agj

lear sl

px) ycars servwe or 03 years service astNnik or 45 years age \

o .whmhever is carlier = ’

e

"[20 years service or 42 years ag® whichever is earlier J

S
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- gCHEDULEA .
' SOC'RUIOQE]‘_

| T
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= L GmammenlonyberPakhmnldMﬂ o
S Home&TﬂbalAﬁﬁiﬁDepa -
o pesqawarme‘lz"nemmuer.zms
e 9. °_
UVo The Competent & has been pieased to order
of Rule-4(2) and if of Rules-17 under Para of the
for PATA Levies Force; 2012 & Rule-24 of e fy Administered Ares

Eligﬁlllty 1or
, pr_qn_oﬂon ,

'Pyotno Direct Quanfication . |’
{don | Quata ' :
-1 Quota_1

Subedar (Bs-1§)- |

,a;,seme-\“—_’_“‘,""- ]
\

\4 Fiawaidar (85-8)

Oneyaarsawlce

L I
EE \NaibSubedar(BS-ﬁ) \S:ayearsemw \100% | \ | o J
| i

i

Y as Nalk .
8. Nalk:(BS-?) One yoaf 8 ‘ \100% \ \
a8 Lance Nalk ‘
) 6 Lance Naik (BS-B) One yaar service 100% . _
(33.5) ' 100% | Middie Pass/Matric

: :,.F. Fead Nmomr (BS-&)
\—9 T Heciat: —

Oneyoal‘samcﬂ 100% . -
as Assistant’ - \

Middle PnsulMahioj

\ \ 100% \Mlddle PasslMatr\‘\

pefsonnel shall retire: as pef Schedute-iit or opt fof

reguiar sarvice and no exten lon beyond T3 rgtireme
SCHEDULE -4l
Rule' -17-Wnt - _
l?, os’dR nk arViCE ageforreﬂmmqnt
BE Subedar lajor (Bs-w) 37 years of sorvico or 60 years of age whicheve is earlier
e Subadar (33-13) 35 years' oi service of 60 years of age whichever is earller
1 m oo Subedar (BS-1 1) 33 years. of s4IVice. Of 50 years of age whichever s eariier
m Heawaldar| (BS-G T34 years' of sendce or 60 years of age whichever is eatlier
Nk (BS-1) :. {28 years' of sarvice of o0 years o7 age whichever is earlier
FAN -5 Lanﬁelhllb BS-B 28 " of sefvi o 60 years of 3e whichever chever ls earlier
' -i'- 1' ' Sepoy (Bs'-ﬁj 25 yeam of ael\ﬂGB or 60 years of age whichever is aar'aar
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ENAE BE'ITERCOPY
" HOME DEPARTMENT /7
.-Dmdp@av.ygr_mc.-14,-07-2ozo_ ‘

'No SO (Pohce-mHDIl-B In exercise: of the bow;:r conferred by Section 9 of the ’
' Provmcmlly Admmlstercd T':ha.l Arcas: Léyies Force chuﬂatnon 2012, the Government *

of the Khyber ,Pakhtunkhwa is pleased 10 direct that in the Provincially Administered

I Tnbal Areas (PATA) chual Levles ‘Farce - Service (Amcnded_) Rutes, 2013, the
: fonowwg ﬁmhat amendmenm shallbemdc. namely : '

- “1‘7, Regremen - All Le\ml Pcrsonal shall retire from service on

amunmg the.n age of supermnuanon i.e sixty (60) years or they may opt
for reurement aﬁ.er complet&on of tWenty-ﬁve (25) years regular service, .

e :b) _'schegul_o_pm--shan be dé!aed. _.

- SECRETARYTO.
.GOVT: OF KHYBER PAKHTUNKHWA
N HOMB DEPAR.TMENT

- Copy forvpded tothei-
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- pefler CU-
fi afion of even NO

NT OF KHYEER PAKHTUNKHWA

| HQME AND TRIBAL AFFAIRS DEPARTMENT

--W--

NOTIF!CAT oN
PeshaWar, datad the 2 19.3-2021

020,- Jn o . axerclse of
.‘Le\nes Force Regulatlon 2012, ihe provinoial
eased to direct that In the PATA Faderal

Rules 2013 thé fouowlng 1urther arnendments ‘ghall

the powers

Government of K ybar

Le\nes Force Sarvlce (Amanded)

I bemade nama\y-- S *
Sl _ hmeng,m_ég'fg.
. - ln ihe sald mles - ' - -

1 . 1'. In Rule 4, sub-mle (‘-‘]e \he louowing shalt t be substltuted narnely:

3 | Ly GCommandant shall be the appolnting authority for inttial .
. . mcru‘tfnml and prornqtion up to the rank of Subsdar' ‘ : R
: " ,a'.. L mvided thal the appoinung authority for purpose of
4 _ bromoilon 1o the posls of Subedar Manr and Supeﬂnlandenls shall e
: o Sec;g\aty Home ﬁepanmenl o .

" "__ 2 For'R'ﬁie 17.the follawing shal be s&bs\itu'.ed n'amely-. | g
}r’: . : “17 Rat!rem.ent Al Lew pmonnel éhall rﬂ\lre as par Schedula-m and nNo . :;‘:
5 extansion in service.after reliremenl shall be granie ed"”.

RV

: B < For Schedute-m. the fonw!ng shail be subslituted. pamelyt

. “Schtdulo-lll
{see rile %)

Qunltﬂg:at_lon for Pro

motion

Name of e Post ] Rank

oo : . T Onine pasis ©
oo - , o - cum-fitness  from, amongst
. : the  Subgcars ' having
lntemr\edlate Ouallncaua'\

ny- Flva
rvice of Five Yeras
n;lce as Bubadar or\
Stuly yaa of ' noe |- ,'_
whichayef is eaﬂlaf R e

manner,

. the following
. . osmely:
- iy Fity Pen:enl (50%)

oy . _amongst the
"+ Nalb Subedars

“having Inteemediate | -
qualification. and

L@ Fiy ‘percant (50%)
. from smongst Naib
Subadam _having

[T Uy, P

- _ﬂﬂ.-.ﬂgrf—w-—.—-.ﬂ—p.-- .
R - . )



- . gualification, and
S “{ii) Fity Percent (50%) from
= © ‘amongsi Hawaldars.
3§ 0o. | Name:ofthe Post/ Ronk | . “Qualification for Promotion ' Langth of Service ! RS
: A e ) Aje ' b
4 ~] Rawaidar (B88-08) - 1. - .t i 1 Thirty One yesrs service {
R P T ) : or Three years service '
ALy L S PRI as Hawaldar or Fity
: S T R R o - . | One years of age,
N T R o : .+ | whichever |s earfier.
. T W il IR T _ wenty Nine ysars
JEENECY PRE N N B | AR carvica or Three years .
.- g ' . - | service as Nalk of Forly
y ~i | cightyesrsolage. -}
i T IR N . L whichever |s eadlef, .
| £ |Unak(@s08) . - kK . - B K Twenly Seven ysars .
P R TN P sacvice or Thres years
R ) service #s LINaik of
, Forty Five years of age,
g S S : L - | whichsver Is sariier.
i 7| Sapoy {BS-05) - : : . . —. | Twenty Five years
4 N R D : | o service or Forty Two
§ A, . : | years of ags, whishever -
ST 1° . . . is eadler.”
e N SECRETARY TO -
o S GOVERNMENT OF KHYB R PAKHTUNKHWA,
‘ . s ' HOME & TRIBAL AFFAIRS DEPARTMENT
7 "1; Principal Secretary to. the - Governof, KhyberPakhtunkhwa, . - b .
2. Principal Secretary to the Chief Minisler, Khyber Pakhtunkhwa.
. . L3 AN Administrative Secretaries to Qovermnment of Khyber Pakhtunkhwa,
e .4, Registrar, Peshawar High Courl, Pashawar, o,
o 5. All Commissioners, Khyber Pakhtunkhwa.
" .. & AllDeputy Commilssioners, Khyber Pakhtunkhwa.'
. - 7. Provinclal Pollce Officers, Khyber Pakhiunkhwza.

oL 8. All.Heads of Attached Departnieni in Khyber Pakhtunkhwe.
Lo .. 8. PSOlothe Chief Secretary, Khyber Pakhtunkhwa.
SR OHERPRRI 11 Accountant:General, Khyber Pakhtunkhwa.
7. L - 11.Direglion information, Khybet Pakhtunkhwa. SR 4 .
. .. © . ."12, The Manger Government Printing & Stationery Depaniment, Khyber Pakhtunkhwa,

o L He I_s'req,ue__sted:td.pu!;ﬁ.sh the above Nolification in the Exira Ordinary Gazetteof  *,
L ~Khyber f’.akhtunkhwa and supply SO copies (Printed) of the samg {0 the Home o
" 'Depadiment . A '
r ~ f"__' o
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Levies Force Service (Amended) rules 2013, Vlde Nonﬁcauon NO SO (P

'DEPUTY COMMISS]

OFFICE ORDER

@9

) OT‘FICEOFTHE,
' COMMANDANT DIRLEVIES/ .|

~ No.

T
Ay

ONER, Dml,owmt .
93 . S

272 JLHC
i Dnted Iiﬁiéfgara the _3:?05 12021, .

Consecjuent upon the amendments madc by lhe Compclcnt Authonty in P{\TA l"cdcrnl--_l‘ |

fMKDMwes Misc /2020 dated 22-03-2021.

03 years service as Naik wie. f 22,03.2021 (AN') \mh all pcnsmner bcneﬁts as

olice-IT) . HD .

The ﬁ)llomng Dir Levies pcrsénnel/ Naiks nre hereby retired fmm servick on ﬁitdihi'ng_ o

per 'iélé!mnt
petion mls' '
| 8.No | Belt - | Name & Designation ‘ Dafe‘ T Datc  of | Remarks |
No . { appointment | promotion || = - _
I |1527 |NalkShamsulHayat - 25081996 |16.022012 | Retired on | A -
. T 00 oL iompletlof;l
f 3. years
' !rCWlCB ﬂ.%
_ - . | © | Naik ] N
2 | 1533 | Naik Azizul Haq - OTI11996 | 16.02.2012 | {..do... 1 | L
3 | 1531 | Naik Mubammad Saeed | -01.11.1996 16.022012 -.‘._d'o.'.. g ,I !]
4 11532 | Naik Namair Hamid 16.10.1996 | 16.02.2012 | |..do... |
2 ' AL ol
5 | 1534 | Naik Muhammad Zubair | 17.10.1996 T6.02.2012 | |..dow. |
6 1536 | Naik Khurshaid Khan | 1910.1996 | 16.02.2012 | [..do...
7 [ 1538 | Naik Nesib Ur Rabman | 22.30.1996 | 16.02.2012 | [..do... | ™
3 |1542 | NakRoadarah 10011996 _ |16.02.2012 ||..dois | | ~
9 | 1544 | Naik Sahib Shah | 2201.15% 16.02.2012 | |...do...
10 [ 1547 | Naik Salim Khan TT6iZ1598 | 16022012 | }..do..
T 1557 [ Naik Tl Khan mim 097 | 16023012 [[.o...
12| 7555 | Naik Fidyat khan - 16404 :«m 19113013 | [.do.
15 1755¢ | Naik Muhammad Shah_ ]6041997 19.11.2013 ||...do.. -,
71554 | Naik Muhammad Saced | 16041997 | 38.05.2015 |.do.. | |~
15 11555 | Nuik Laiq ur Rahman | 16i04.1997 28.05.2015 | |-..do.. :
16 [ 1556 . | Naik Anwar Sadat 16:04.1997 28.05.2015 ||...do | O’/\/ L
17 1563 | Nelk Fazal Bad Shah | 16105.1998 [ 01.02.2017 |[:wido.re [ofr. L
1§ | 1565 | Naik Anwar Bad Shab | 01061098 | 01.02.2017 J|..do~ | |
'; E.i:‘,}li?i;ra?fﬁ 10,
| BE Tl 0V




O ' J’ . : ’ l-ll‘-:ln‘ :("ﬂl ’
{19 (1569 |Naik KhurshidKhan |01 . 998" "4

19.042017 7 ..

20 1573

Naik Muhammad Farid

01.06.12993‘

115022018 | -

21 | 1575

Naik Hamid Gul

02 0. 1998

— | 15022018 | ...

1576

Naik IUmar Hayat

. 11061998"-

15.02.2018 | ...

7|58

Naik Muhammad Uzair -

'13.06.i998

T5.02.2018 | -

|24 1579

| Naik Al Kban

T01.08. u99s

15.02.2018 | -

¥ 3 f‘"

1581

' 'NéikTahi;Khan

09.08: 1993 T

15.02.1998

611583

Naik Zukir Hussain

75081998

15.02.2018 | .

77| 1586

~{Naik Bakht Ullah Khan -

GIOTT999

15.02.2018 j ...

28 1587

Naik Fazal Rahman

01.01.1999

15053018 | ...

b

Depnly Cummmm m.rf ‘
Commandant IHLP;E .
Dlr I..owor .

Copy forwarded for information to the- - :

Secretary, to Commissioner Malaknnd Dmsmn Swm

. Section Officer ( PolicesIl) Home & TAs Depm'tment Pcshawnr

1.

2
3,
4.
5.

District Aocounts Officer Dir Lower. -
Subedar Magc.t Dir Levzes '
Ol'ﬁt.uls Cmmc..mcd

Depuly ("ummlmumu
‘Commandan

| ' . T Dir Lijwer BN+
' N : ‘ ’ '-‘ ' . .
t - ' : o T




. conﬂnuaheﬁ
'II}HD!MKDﬂavles/MiSCIQOQO ‘dated . 22-034021
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v L )
‘ , =
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GOVERNMENT OF KHYBER PAKHTUN
- HOME AND TRIBAL AFFA!RS DEPAR

ENT

»
t
.

" NOTIFICA

) Pm:mnr. dnted:ﬁr u-w-zozr {

/e .
5
oy # -
L e i
ov o] ‘.
Ve N

- In exercise of the powers

‘.: tonterred bY:Saohon-? of the PAIA tavzes ‘Force Régulahon 2012, and in

lhis "’

depurimanl . noﬂﬁcahqn

Noq
the Provmclul

SO{Police~
Government

. ot Khyber Pokhiunkhwa is p!edsect 40 dn‘ecl that ; in i{he PATA Federal
..~ “Levies Foice Service (Amended) Ru!es. 2013. the tonaw;hg further amendments

_ Shall be made nomelv -

‘ fonk”

% | -Namecithe Fos 7

T Mmﬁ_"m-m""“‘

. hnglholdedol Ags

Yoors of ape whichever i eorler, i

: !
msmnvmumumnum*semmmmum

-T2 'st:neaartns-h:

Oge whiChever is eorier. -

- Thiny five Yeors of jecvice or Fve Teor' mmsmamnwmo!

s mmm-us

LT _Hnwmm-ml

. mm-.umds-hasﬂmvmfmmmbm«m
. ] Yocxs of age whichever & sarter.

MmmﬂmumwnMdmmkm

T

. Ianurmvemd-ﬂmummaw&smmhm

e

. !mqmmmmamwmmmhm

[T oy s

- lmwme_y_cmmmuuylpeyeqologemmbm.

cu QI.E-LI |

1 Blnlbltrtorl’mnoﬂon

Direct

_| Quota} Quota

'Guqﬂllcqll

7| - swoedorpsar i

Y qodb'scpeaw-ffsulu " :-‘

T A | Howokior (8509

REF-

]

ve—

| 08y

e [ e s

) i1 08 yeors of service :
" - 05yean’ sevice af Sepay

e 7L Sepovibsar

. i 100%
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Pﬂnclpal Se!ctetow 16 lhe Govemt:r. mybef é&kﬁwhkhwc. :
‘Prindipet Secte seciefary 10 the Chiel Mtnlsler.xhybef'ilathwnk}wc

* Reglsiror, Peshawa ngh Court, Peshawar,

.
.. 3, All Administrafive S Secretaries o Govefnment of KtwbefPokhlunkhwa.
Y ;

s .

6

U e same fo'ihe Home Uepunment

" All Depuity ommissioners. Khyber Pakhi_unkh{n{b'." i
. pProvinciol police Officers: thyber pokhiunkhwo. -
All Heads of Attached Depoﬂmem Iri.xhyber pakhiunkhwa.

oP NS

3 9. PSO 1o the Chief sacrelory, Knyber, Pakhiunkhwa. *
10.-Accountant anaral.khybefi'dkhtunqu C

11, Direction iriformation: ¥hyker P pakhiunkhwa. . -
12. The Manget Gdvernment Prinfing & Stotioriery De qmmeni
“Pakhtunkiwd. He i raquested fo. publish ¥ the a oﬁﬂccﬂlqn in the Ex\m
-~ Ordinary Gcnet)e of Khyber. Pakhtunktm bnd sup : 50 coptes (Prdnted) of
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PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)
. W.P.No470-P/2021.
JUDGMENT
" Date of hearing —  26.11.2022.
Bardster Dr.Adnan for the petitioners.

Mr.Saqlb Raza, A.A.G for the respondents.

8 M ATTIQUE SHAH, J:: For the reasons
'. Irecorded ln our detalled judgment of even
date in W.P.N0.367-M/2021 titled

“Muhammad -Ghafar elc. Vs. Govt: of

, Khyber Pakhtunkhwa this wnt petition is

-dlsmlssed
_ )
-Announced. , JUDGE

- 'Dt.28/11/2022.

_ HON'BLE MRJUSTICE LAL JAN KHATTAK,
HON'BLE MRJUSTICE $ M ATTIQUE SHAH &
HON'BLE MRUUSTICE SYED ARSHAD ALL
(KA Cout Sambers) Tty L0 QT

’ <
IUTR | £ vctt gy b e
e o G e
34 '1.'} Fuar 1“-““

PG ’:’C '?i"22

/




. . udgmens Shest
' PESHAWAR HIGH COURT, PESHAWAR.
- (UDICIAL DEPARTMENT)
W.P.No.367-M/2021 with LR,

CM Nos.1053/2021 & 1183/2022.

Dateofhearing —  20.11.2022.
 Barrister Dr.Adnan for petitioners.

Mr.Saqib Raza, AA.G for the respondents.

v — ——

8 M ATTIQUE SHAH, - Through this
single judgment, we shall also decide the

' 'joonnected writ peﬁtions bearing Nos.337-
" M/2021, 406-M/2021, . 503-M/2021, 514-
'_M;edzf; 518:M/2021, 450-M/2021, 601-
2021, 681- M/2021, 632- M/2021, 919-
- MR2021, 968 m2021, 980- Mr2021, 1221-
ozt 1222-m021 1252-M/2021, 2210-
Pr2021, 2913-P/2021, 5092-P/2021, 5423-
P-/2021,I and 5424-P/2021 as adjudication

of a common quéstiori of law and fact Is
involved 'in all the petitions wherein the
petitioners : have challenged the vires of
 notification 'No. SO (Police-lf) HO/
"MKcstevieWiscféozo dated 22.03.2021

o ‘whereby on the basis of 1mpugned office

- 'order bearing No 128/DC/CSL dated'.

ATTE

Peshawar i

EXAMIW
ourt



1 20.04.2021, they have been retired from
; se’yﬁice- wﬁh further prayer that they be

rein__'stated into service from the date of their
retiremient lLe. 20.04.2021 with all back

benefits. In alternative, they have prayed

“that the respondents. be directed to treat

them at par with erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)

: a_rid: abs_drb thﬁm in police and; grant them
L -f;.llllpensionary I:ier‘m.el'i-tsT .

2. Likewise In - W.P.Nos.333-M/2021,
334-M2021, 335-M2021, 338-M/2021,
345-M72021, 1026-M2021, 1035-M72021,
1187-Mr2021, 1206-M/2021, 1207-M/2021,

. 34-M2022, 212-M/202 and 993-P/2022 the

3 petitioners have made the following prayer:

“On acceptance of this writ
petition, the impugned Notification
. "SO (Policell) HD/ MKD/Levies/
Misc/2020 is against law and the
- fundamental rights guaranteed by
the - Constitution of Islamic
‘Republic of Pakistan, 1973, may
be declared lilegal volid ab Initio
and of_nﬁ legal effects on the
. rights of the petitioners.”
- ATTE
- examNg
| Heshawar Hiyy Sourt



A

. Similarly, in COC Nos.38-M/2021 in

WP.No.367-M2021 and COC No.436-
2022 in mR.NoJas_s-P/zozz petitioners
" seek iniﬁati:qn of . contempt of court

proceedingsl | ag?ir!st ‘the l_'espondents for
. violating the order of this court dated

. 21.04.2021 passed In W.P.No.367-M/2021.

3. Brief facts of the case(s) are fhat the

petitioners were appbinted- in the "Swat

- _.Levies Force” as Sepoys etc. and presently
: t'enﬁs and conditions of their services are
| ?regluiated by ;Prdvlndally Administrated

Tribal Areas Levies Force Regulation 2012"
',whereﬁhdéf'_ besides PATA Levies Force

Rules, 2012, PATA Levies Force Service

(Amended) Rules 2013 were also framed.

. Rule 17 of the Amended Rules 2013, deals

“with _the retirement of personnel of the

force, which was amended vide notification
dated 12.12.2013 In the manner that “Afl
the ' personnel shall retire as per
Schedule-ill and no extenslon in service

" ‘beyond rﬁﬂremérpt shall be granted”. On

14.07.2020, " vide Notification No.SO

U ATTESTED
S EXA
. Peghawar otrt



C

" (Police-HDI1-3," rule 17 was further
- a'n_iehded_by deleting -schedule-IV as “Alf
. uniformed forég shall retire from service

on attalning the age of st_:pemnnuaﬂon'

l.e. Sixty (60) yean‘sl or they may opt for

" retirerhent _éfter' completion of twenty-

. five } (25) years regular service”.
:Theréaﬂer once again. through  certain

o -. quiﬂéﬁons rule, | 17 was‘ amended by
- -~ giving nfé to the deleted schedule-lll of the

riles 2013 as under-

“Retirement; All levy personnel
shall retire as per Schedule-lll
and no extenslon In service
after - retirement shall be
granted.” -

.4 | Being aggrieved from the ibid -
~amendment, the petitioners have filed the
Instant petitions.

5. Pursuant to the directions of this

court respondents have filed thelr parawise

comments, wherein issuance of the desired

. writs has been opposed.

8 'Leamed'l counsel representing the

petitioners ﬁehem‘ently argued that the

Meshawar Nigh Court

| ATT@ED
' EX R -



| "im-bug_ned Notlﬁoatipnis arbitrary, perverse,
- illég'al,lissued without- lawful authority and
| mala 'ﬁde interitloﬁ just to deprive the
.' petiﬂoneré_éf thelr vested rights accrued in
their favourﬂl hence violative of their
fuhdament_él b'riglhts _guaranteed under the

| Conétitiqtion_ and thus.not sustainable in the -
- eye. of '-,Iaw. “That though the impugned
- N@ﬁﬁcaﬁoh was- lssued under the regulation
520_1 2. II-‘Iow’.evel;. 'afte_r the 25" Constitutional

- -amendment, the sald regulation does not

hold field, - thgr'eforé; the impugned

; Notification is liable to be set aside.

| 7 Conversely, . worthy AAG

| répméenﬁnﬁ the respondents opposed the
argur'nehfs so advanced by leamed counsel

" representing ﬁhe petitioners at the bar while .

arguing that after the 25" amendient the

" Provinclal Assembly .passed the
continuation of laws Act No.111 of 20189

- through which the -laws applicable to

erstwhile PAfA were allowed to continue

including *Provincial Administered Tribal

" Areas Leviés Force Regulation, 2012” and;

. - EXAMI -
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_ﬂ1erefere - the -impugned -Notification was
|ssued per law which does not require any

interference by this oourt in its writ

]uriedldtlon- under Article 199  of the

'_Constitution Furiher petitioners are Clvil

: Servants and matter ln question revolves

eround the terms and conditions of . their

service which is the exclusive domaln of

- the -Ser'irieel Tribunal as such the
- jurisdiction of this court is. barred given the
explicit provision -of Article. 212 of the
2 _Constitudon., -
8. Heard. Record perused, -

g Before diseueslng merits of the case

we deem if approprlate to discuss the

. background of the matter in hand to

| propeny comprehend the issue involved

therein. It is worth menﬁoning that earlier

" 1the services of the Levies Force were dealt

~ with '_ under the. Frontier Imegular Corps

(FIC) rules, 1962 which was substituted by

' ?the “Provincial Administered Tribal Areas
. Levies Force Regulation, 2012" (regulation)

- and under the said regulation “PATA Levies

ATTE%D
 EXAM)

peshawar High Court




" Force (service) Rules, 2012° were framed
fq_r vair;qié! 'Le'vie‘s Fome While separate
- ‘service rules were also framed thereunder

 for PATA Federal Levies Foros petforming

B duties in “PATA” known as “PATA Federal

Levies Force Service (Amended) Rules

2013. Rule 17 of the ibid rules deals with
' --t_he reiiremgnt,of' the Levies personnel
- which w.as'lamehd-ed from -time to time.
. waevér, peﬁtlonérs have become
Iaggﬁé\v‘éd from the impugned Notification

vide which the petitioners’ retirement age

was altered which is challenged by them

- through Instaht petitions.

10. Th_e- main contention of the

~ petitioners is that after 25" amendment the

| regulation‘ has lost its efficacy and sanctity

and has beodme red_undant, therefore, the

" ‘Impugned. amendment under the said
regulation is illégal,being void ab initio. It Is
worth mentioning that after the 25"
-amendment in 2018, both FATA & PATA

- . were merged in the province of Khyber

Pakhtunkhwa and Federal Levies Force

. '. ATTES%.\}
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 woiking .in FATA was merged Into the
regular police of the province. Albelt, ir

'Malakand Division, Levies Force is stil

. regulated by *PATA Federal Levies Force

_ Service (Amended) Rules 2013 in view of
| 'ﬁé-i_(ﬁybér Pakhtunkhwa Act No 111 of
| _20i_9 throughwhich the laws prevalent in-
U erstwhile PATA at the time of 25"
a,mendfngnt- were _éildwed to continue
including regulation 2012 which st holds
- Ilhe__ ﬁqid and as'sucﬁ the same is a valid
! _ins.tr;um.eni.-- . THerefore.— . Impugned
_ | Noﬁﬁca{ion was issﬁeﬁ by the respondents
1 with lawful authority,
11 ‘Moving toward the status of the
| peth_ionérs itis .worth mentioning that eartier
| this court while deciding W.P No 526-
M2016 I(Ikramuﬂalh_'s case) determined the

status of personnel of the Provincial Levies

|" Force as that of civil servants in the

-following terms:- .
“19. Tﬁe.Prbvincial Levies Force
B {“Force”) was granted Statutory
' 'gover'_' - through = Khyber
Pakhtunkhwa Regulation No.1 of

ATTE
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. 2014 (‘Regulation”). ' Paragraph
.- No.3 of the Regulation envisages
" for constitution and establishment

of the Force and its functions. For |

ease mfemnce paragraph Nos. 3

‘and 4 of ‘the Regulation are
| reproduced as under:-
. 3. Power to constitute and
-maintaln. .by' the Force and its

o functions.— (1) Government may

(a)
©

. and installations;
-

(@

M

@
0
)

constitute and maintaln @ Force for

'Ipe:fonm‘rig the -following functions,
“namely: -

ensuring security of roads In PATA;
ensuring security and manning of

plquet;

guarding Gﬁvorﬁment institutions

ensuring security of jaﬂs and
arrested cdmlnafs

generally maintaining law and order

- providing mobile escort to VIPs;

arftf-sm:jggfing activities especially
timber smuggling;

destruction of illicit crops;

serving of summons or procedurss;
raid and ambush; and

“such other functions as Government

may, by notification in the official

' Gazetle, require the Force fo

~ perform.

(2) . In discharge of their functions,
officers and staff of the Force shall

155
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be guided in accordance. with this

. Regulation and the nules.’
(3} The head: of the Force shall
'be Commandant in- his respective
' Jurisdiction. | |

(4) . Secretary fo. Govemnment,
Home and Tribal Affairs Department -
shall-be the competent authority of

i the Force. -
(§)  The Force shall consist of
. such ranks- and number of officers

and members and shall be
constituted in such manner as may
be prescribed by rules.

(6) " The officers and members of

the Force shall receive such pay,
pension, -allowances - and other

‘remunerations and shall enjoy such

leave and othér privileges as may be

 prescribed by rules.

(7)  The officers and members of
the Forve shall wear such uniform as
may be prescribed bjr rules or
instructions.

- {8 The administration of the

Force shall vest in.the Commandant
in- " his junsdiction who shall
administer if-In accordance with the

- provisions of this Regulation, rules

and Instructions. -

- (9) The - Commandant shall
" exercise his powers and perform his

functions  under the general
supervision and  directions  of

. Govemment.

 ATTESTE
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. 4.. Powers and dufies of

-oﬂ‘lcem and' mombers of the

- - Force.—An oﬂ‘icerormemberofﬂw

(a)

()2
"_ veh:cfes from access to the territorial

©

Forca shaﬂ-

take eﬁectrva measures for ensuring

secunty af assigned jurisdiction and

fqr safeguand" ng against acts of
unlawful interference;

prevent unaumorized persons and

;udsdtcﬂon,

take offoctive = measures  for

pmvadb‘ng sablotage, placement of

_car _bo'mbs, letter bombs, dangerous

article and carmage of arms. and

- ammunition into the restricted area;

@

(o)

use such ams and ammunition and
equipment as may be authorized by
the Commandant or an officer
atithorized by him;

search and armest without warrant
any person who he suspects of
en&éngaﬁng or altempting fo
endange} or having endangered the

 safety of an installation and may use

~ such force as may be necessary in

L

the discharge of his aforesaid dutles;

: aﬁd'

perform such other fega! functions as

. the competent authonry may mqu!m

him to perfonn
20. The close perusal of the

. .Regulatlon would clearly show

. that the Force is receiving its

. salary from -the Provincial

ATTE
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' Ex(:hedtier .and performs the

policing - service in the erstwhile

" PATA.

-21. Having said this, we would

- now refer fo the crucial issue as to

whéther- the employees of the
Force' can be termed as a civil

 servants and as such they cannot

-maintain a constitutional petition
" before this Court for enforcement
" of the terms & conditions of their

service. - - ‘ .
22. ' The  connotation  ‘civil

“servant' Is defined and explained

in respect 'to_' the Province of
Khyber- Pakhtunkhwa, In the Civil
Servants Act, 1973 (“Act, 1973").

For ease .reference, we would

refer to Section 2 (b) of Act, 1973,
.\whii:h reads a-s.,under.- |

*2. Definitions.—(1} In this act,
unless- the confext otherwise
requires the following expressions

. shall have the meanings hereby

 respectively assigned to them, that is

(@
)

to say-

--------------------

*civil servant” means a person who Is

a member of a civil service of the
Province, or who holds a civil post in

'odnnectlion with the affairs of the

_ ‘Province, but does not include—

" Peshawar High Court
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a.person who Is on deputatfon fo the

: vaince from the Federation or any

)

(i)

other Province or other authority;

a person who s employed on.

_contract, or on work charged basis,

or who Is paid from contingencies; or
a person who is a ‘worker” or
‘workinan® as " defined In the
Factories Act, 1934 (Act XXV of
1934), or .the Worlanan's

.Compensation Act, 1923 (Act Vili of
, 1’923)'

" 23 The perusal of the definition
‘ woulcl shqw that a member of a

civil service of the Province or

.who holds . a civii post in

connection with the affairs of the
Province is civil servant. Al
Pakistan Services are explained

_in Article 260 of the: Constitution,

which reads 'a_s under:-

P iaaNAMrasas R R anatetesrtasasalbIesaseasann
.......................
StasasssINEs s NI Ea ORI R INARIRIRIR RIS IV OIS

sendce of. Pakistan” means any

: “service, post or office in connection

with the affairs of the Federation or

" of a Province, and inciudes an All-

Paldstan Service, service in the
Armed Forces and any other service

declared fo be a service of Pakistan

. by.or _u:_ider Act of [Majlis-e-Shoora
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. (Parfiamenl)] or of & Provincial
'Assembry, but ‘does not Include
"servico . as  Speaker, Deputy
‘Speaker, Chairman,  Deputy
Chairman, Prime Minister, Feders]
* Minister, Minister of State, Chief
Minister,  Provincial . Minister,
[Attomey-General], [Advocate-
IGene,ral],'j Parﬂ'ament Secretary] or
{Cha}nnan or member of a Law
. -Commission, Chairman or member
“of the Council of Islamic Ideology,
‘Special Assistant to -thé Prime
| Minister, - Adviser fo the Prime
Minister, Special Assistant to a Chief
 Minister, Adviser to a Chief Minister]
or member of a House or a
- Provincial Assembly;

Whereas Article 240 of the

Constitution envisages that:-

' *240. Subject fo the Constitution, the
_ f_éppoin_fment: fo and the conditions
of. service of persons in the service
' of Pakistan shall be determined —

(a) RPN
(b) - in the case of the services of-
a Province and posts in connection

- with the affairs of a Province, by or -
. under Act of the Provincial

- Assembly:

. Explenation.- In this Article, “All-
Pakistan Sérvice” means a service
oommor'l. fo the Federation end the
-Provinces, which was in existence
- immediately. before the commencing

T ATTE
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- day or which may be created by Act
of [Majlis-e-Shoora (Pariament)J".

24. The Phrase *performing in

- connection ‘with the affairs of -
'Federaﬂon or for present matter

Provnnce ~ was elaborately

_explained” in the case of

gqlaguddfn ggd 2 others vs,

Frontier Sugar Mills & Distlllery
. Ltd, Tokht Bhal and 10 others
(PLD '1975 Supreme Court 244).
~ Inthe said’ judgment the Apex
g -Court has held
“*Now, . what is meant by the phrase .

perfonmng functions in connection

" with the eﬁafm of the Federation or a

Province”. It is clear that the

‘reference Is to govemmental or Stafe

functions, Involving, in one from -or
anothier, an’ element of exercise of
public. power. The functions may be

-the traditional police functions of the

Sfate, invthg Ithe' maintenance of
law and order end other regulatory

- activities; or thay may comprise
~ functions pedafnfng fo' economic

development, ' soclal mffam,

~ education, public utility service and
other State enterprises of an

industrial or . commercial nature.
Ordinarily, these functions would be
performed by persons or agencies
directly appointed, controlled and

financed by the State, ie., by the
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 Federal Govemment or a Provincial
~-Govemment’. =
25, Admittedly, as evident from

the bare reading of paragraph-3 &

. 4 of the Regulation, the present

petitioners are performing policing
service in the erstwhile tribal area,

 however, ... their  terms and

conditions. are being regulating

through ‘Regulation No.1 of 2014
_ and after tr;e_ omission of Article
247 from the Constitution; through
" a provincial statute i.e. the Khyber
© Continuation” of Laws in_the
. Erstwhile Provincially Administered

Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. fll of 2019),

. the operation of Regulation No.1 of

2014 was continued. Thus, the

“essential criteria for being a civil
~ servant is that the person holding
. the post must perform his functions
-in connectlbn ‘with the affairs of
" Federation/Province and the terms

and condiions of his service
should be- determined by or under

the Act of Parliament/Provincial

Assembly. The Apex Court in the

- -case of Federation of Pakistan
through Sec Mini of

nterior . (interlor _ Dlvisio

Isla ' n thers v O-

COATT Es@
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JE_Q:QSB_MM&QE

" (1998 SCMR 1081), while dealing
* with the case of an employee of
- Pakistan* Rangers has observed

that:

. "7....Perusal of these .rules clearly
.shows that they are all embracing,
 and thersfors, under the amendment

of section 1' of the Pakistan Rangers
Ordinance, these rules would prevail

over the Rules of 1973. The Pakistan

Rangers Ordinance was promulgated

. to constitte a force called the
. Pakistan Rangers for the protection of
" and rmaintenance of order in the

border areas. Since with regard to the
status of the members of the force the

'Paldstqn' Rangers Ordinance is silent,

therefore, it can be safely said that
the employses of the Pakistan
Rangers will be deemed to be civil

“servants as they are performing
duties in connection with affairs of the

Federation and hence under the

. Service Tribunals Act, 1973, an

appeal by a member of the Pakistan
Rangers regarding a matter relating

to terms and coriditions of his service.
-. is competent. before the Federal

Service Tn‘br_.:nal.. AN

- 26,  Similarly, -in the case of

Commandant, Erontler
- -Constabulary, ! Khyber
. Pakhtunkhwa, Peshawar _and
ATTE
 EXAMINER/”
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e . Gul Raglb and

‘others (2018 SCMR 903), the
" Hon'ble Apex Court has elaborately

examined service ‘structure of the
employees - of - Frontier
Constabulary, which s established

" under Frontier Constabulary Act

(Act-XIll) . of - 1915.  Relevant

: pa}agra{:phs of the said judgment

are reproduced as under:-
6. Three " broad fests for
establishing the status and charactor

of a civil servant emerge from the
 Constitutionsl mandate of the sfore-

_ * going Aticles. Firstly, under Article
‘' 240(a) - of the  Constitution,

appointments to ‘and the terms and
conditions of service of the persons in
the - ‘service of Pakistan” are be
determined by or under Act of
‘Pariiament. Secondly, by vittue of
Article 260 of the Constitution,
‘service ‘of Pakistan' .means any
“service, post or office in connection

" with the affairs of the Federation.

- Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction
to adjudicate disputes relating to the
terms and conditions of persons, who
are in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federal Service Tribunal, These

‘ftests are mentioned in the
' Muhammad Mubeen-us-Salam _ case
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. ibid (at pp. 686-689 of the law report).
" The definition of the term ‘civil

servant’ in - the Act adopts the

. Constitutional criteria given in Article
260 noted above fo.reiterate that a

person who,. inter alla, holds a civil
post: "t‘nl connection with the affairs of

‘the Federation” !ncfuding any such
post connected with defence, to be a

c!v_f! servant. - The larger Bench has in

this respect taken the logical step to
incorporate the requirements under
_Article 240 (a) and 260 of the
 Constitution as the definitional criteria
" of the term “civil servant” (at p. 682 of
.the law report). _
7. Having noticed the qualifying

criteria of a;civil servant under the

law, it Is appropriate now to examine

the factus! - matrix of the present
controversy. The FC was established

~ by the NWFP Constabulary Act, (Act-
Xl of 1915 (*Constabulary Act’).

Section 3 of the Constabulary Act

. empowers the Federal Govemnment to
maintain the FC as a force *for the
" better protection and administration of
“the extemnal frontiers ' of Pakistan

within the limits of or adjoining North-
West Frontier -or any part thereof”.
Section 3-A of the Constabulary Act
authorises the Fe&qra.' Government to

- employ the FC 'olutside' the iimits of or
"adjoining the North-West Frontier
* Province in other parts of Pakistan for

ATT D
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the  better  protection  and

admim’straﬂon‘ of those parts. Section

_ 5{1[91'—!!?9 Act Ibid vests the Federal
-Govemmentf.wim_ power fo appoint

the Commandant and other persons
including the District Constabulary

. Officers or Assistant Constabulary.
'Oﬂ‘?c_'em.of ffwe; force in one or more
districts. Section 6 delegates to the
Commandant and District
" Constabulary Officer the power to

appoint subordinate officers in the
manner prescribed by Rules made

under the. Act. ' The Federal |
. Govemment exercised its power
.conferred by Section 21 of the
_Constabulary Act, to frame the NWFP
Constab't_ﬂary:. Rules, 1958
" ("Constabulary Rules”), in order. to
“provide the terms and conditions of
- seyvice of the officers and men in the

FC.

'8 It will be observed that the

malter of terms and conditions of

service of the respondent-employees

of the FC, are in the first place

- }égu!afed by the Constabulary Act
-and_elaborated pursuant thereto by
the FC Rules. The provisions made

by the Constabulary Rules are in
furtherance of and In exercise of the

" power conferred by the Constabulary

Act. Therefors, - the terms and

conditions . of “'service of the
- employees .of the FC are prescribed

ﬁ\TTES@ﬂ
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" In the Act and the Rules. The testlaid

down in Aricle 240(s) of the

- Constitution -requires  that the
R appo!ntrr;eht, to and the terms and:
__condiions of service of posts in,
. connection with the affairs of the
Federation ‘and of a service of

. Pakistan shall be determined "by or

under an Act of* Parlament. The

_ expression *by or under” in Article

240(a) of the Constitution authorizes -
the terms and conditions of service of

" a civi'servant to be provided both by

statute or by ststutory rules. The

- .provision made_In’ the Constabulary
“Act "and’ the Constabulary Rules,

therefore, satisfy the Article 240(a)

test. The judgment in the Muhamimad

Mubeen-us-Salam case ibid

_-_ . endorses this point of view:-
“86.... The terms and conditions of
 service of those employees, however,
‘are recju:fred_. to be specified under -

Article 240 of the Constitution by or
under Act of the Parfiament. Thus, the
conciusion would be that only those
persons, who are in the service of

“Pakistan, as discussed hereinabovs,

and if their tt_anﬁs and conditions are
govemed efther by a slatufe or
statutory rules, In terms of Article 240
of the Constitution, can seek remedy
before the Service Tribunals..”

27. Similarly, this. Court in the

case of Gul' Munir vs. Th
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Frontler _ng_ans {SAFRON),
Islamabad and others (2019 PLC

* (C.S) 645), on the basis of law lald
down by the Apex Court In

Commandant, ‘ _Frontler
 Pakhtunkh rs ¢

(2018 SCMR 903), while dealing
with the case of Federal Levies

.'Foroe ' which was established
-through Federal Levies Force .

Regulation 2012 having the same

structure -of  service for its
- employees/force as provided in
'Reg'ulatien No. 1 of 2014 has held
- that employees of the Federal
. Levies “Force whose terms and
~ conditions of service are govemed
- under. - Federal Levies Force

Regulation, 2012 are civil servants.

. 'Keeping in. \rlew the above, the
, 'Force established under Regulation

No. 1 of 2014 qualifles the critenla
of being civil servant in view of its

_‘composition, functions and duties
"as per law laid down by the Apex

Court in the cases of Eederation of

stan reta
Mini. of or _(Interfor
Divislon), Islamabad and 2 others
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Nazir (1998 SCMR 1081) and

- Commandant, .~ Frontier
. Constabulary, Khyber

others vs. Gul Raqgib Khan and
othiers (2018 SCMR 903), thus, the
preliminary objection raised by the
leamed - Icouhséls for the

respondents s sustained and
- accordingly, the present petitions in
“view of clear bar contalned in

Article 212 of the Constitution are

- not -m'ai_ntéinable. The present

petitoners may agitate thelr
grievances ' before: the Provincial

‘Services Tribunal. However, prior to
 this judgment, the status of present
' petiﬂoners I_bging a clvil servant was

not determined and in the similar

- mseé, the Apex Court in Gul Ragib

Khan's_case (2018 SCMR 903)
has held that:
“11. It 'fo!.'ows' from the dicta laid

‘down above that the protection of the

border areas is a soversign function

. belonging to and peiformed by the
. Federation. The same duty is
- performed equally | the present case
by the FC riot only on the frontiers of

KPK Province but also by maintaining
order in other parts of Pakistan, For
discharging such functions, the

ATTER
EXAMIMER
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services rendered by the FC have

direct nexus with the affairs of the

_Fedemﬂon. -Thqrefora, ‘the reasons
- given in the Muhamméd Nazir case

(supra) fully apply here as well and we
hold that the employees of FC are civil

 servants. Insofar as the question of

competent remedy in respect of
service disputess of FC men s

-cqnoemed, we hoid that in a matier
‘- relating to the terms and conditions of
“service of the respondent-employees

of ‘the 'FC, “an appeal before -the

' Federal Service Tribunal is available fo

them as the exclusive remedy-under

_ the.law. Accordingly, this remedy may
be availed by them within the statutory

period of limitation commencing from

the date of 'ilssuanoé of certified copy

" of this judgment. All these appeals

filed by the appellant-Commandant,

"FC are according allowed in above
© terms”. -

When case of the petitioners (PATA

Fe_;deral Léﬁes F@m@) was examined in
 Juxtaposition with the Provinclal Levies
_Force and ibid judgment, we observed that
service of both the forces is governed
undel"- -the_- rules sb framed under the
' ﬁmvislc;ns of ;‘vainélaf Administered

Tribal Areas Levies Force Regulation,

ATTE p;,,
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: ,‘2'012"’. _Theréfore. we believe that the
status. of petitioners is that of civil servants
for all practical and material purposes, and

as such, 'the_-'-matt-ei" of terms and;

conditions of their service squarely faiis
outside the ambit of writ-juriédicﬂon of this
| odur; given the ‘explicit bar contained In
Article 212 of the Constitution. As earfier
: discﬁgsed ‘service rules of the petitioners’
- (PATA Federal Levies Force) and
. Provinclal Levies Force both were framed.
under 'thle_.. _provié_ions of “Provincial
 Administered Tribal Areas Levies Force
. Regulation, 2012° and through the ibid
- ]udg;ne',nt,j ‘the personnel of Provincial
qu‘eé " Force were declared as Civil
Servants after exhaustively discussing the
 matter of Levfeé Force performing theit
d'i:tié;'in' PATA. Therefore, on the same

premise, we' have no he_sitétion to hold that

:the petitioners are Civil Servants as their
‘service fulfills - the entire criteria of Civil
o Servants so provided by the law. Leamed

counsel representing the petitioners could
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not ‘dlstiryguishl the . status of petitioners

- (PATA Federal Levies Force) vis a vis

Provincial Leavy Force In any manner. Both

. forces are performing their functions in the

same. afga for the same 'ob]ect and;

purpose, and both are - being maintained

‘through ™~ the . provincial  exchequer.

.Thérefbre, the matters arising out of the

 terms -a-nd;' conditions of service of the
. petitioners are- only amenable to the

' jurisdiction of the Service Tribunal in terms

of Article 212 of the Constitution.

So faf as the oonfention ofl petitioners

 that ﬁ'\ey'have'challlenged the vires of the
_ impughed..-.Notlﬁc‘ation and as such the

. same are not amenable to the jurisdiction

of - the ‘Servioe,' Tribunal is concerned,

" . suffice it to state that it has long been
E -séttled that Servlcé Tribunal has ample
jurisdiction to deal with the issue of vires of

.the law _and rules framed thereunder. 2015

SCMR 253 NATIONAL ASSEMBLY

" SECRETARIAT through - Sectrary V.

MANZOOR - AHMAD and others.

—_—
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Therefore, the contention so agitated at the

~ baris miéoonceivéd and as such repelled.
| - "In' view thereof, the status of
' peﬁtloners has been . declared as that of

Civil Servants and the matter in question

revolves arotind the terms and; conditions

of their service which does fall outside the

* jurisdiction of this court given the baring

~ provision of Article 212 of the Constitution

i

- and as such instah_t- petitions are dismissed;

bélng nbt -maintéinable. - However, the

- petitionérs  may ' approach the worthy

Service Tribunal for the redressal of their
gﬂévance if so advised. Albett, earlier the

status of petitioners being civii servants

"'was not determined, therefore, the
 petitioners flnay“ avall the remedy of appeal
: - wit_ﬁin the stati:t_@ry period of limitation

- commencing from the date of issuance of

the certified copy of this judgment in terms

~ . of the Judgment of august apex court in Gul

Raqlb khan's case 2018 SCMR 903,
- coc Nos.38-M/2021 in
W.P.No.367-M/2021 and: COC No.436-

| ATTEED
- . EXAMI
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~ P/2022 in  W.P.No.1335-P/2022 are
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