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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

| Service Appeal No._5% of 2023
- Muhammad Jawad Khan S/o Muhammad Nowshad Khan R/o
. Village Sundrawal Tehsil Barawa_l,'.'District Dir [Naib S‘ubedar]

o .......Appellant
- VERSUS -

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

2) Government of Khyber Pakhtunkhwa through Secretary Home
& Tribal Affairs Department Civil Secretanat at Peshawar.

3) Commandant Dir Levies/Deputy Commissioner Dir Lower.

OO N Respondents

APPEAL UNDER SECTION 4 OF
~ THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974,

PRAYER:

On acceptance of this Appeal, Notifications No.
SO(Police-lI)HDIMKDILe‘viesIMisc J2020 dated
- 22.03-2021 & No. SO (Police-)HDH-3/Federal
Levues 2021 dated 21 10-2021 and subsequent
retlrement orders issued by respondent No.2 may
. be declared as. |Ilegal and the same be set aside.
| ‘Consequently, the appellant may be held entitled
- to oomplete his service till attaining 60 years age
 in light of Notification dated 14-07-2020.

Alternatively.' the impugned notifications may be

declared to be meffectwe upon the rights of the
, appellant and he may be allowed to complete his
. service till attamrng 60 years of age.

i-H



Respectfully Sheweth: @

1)

2)

3)

- 4)

5

6)

That the appellant has been serving as regular member of
Levies Force having a considerable fength of service at his

credit (Copy of Appointment Order is Annexure “A”),

That after _successive promotion orders on various

_ occasions, the appellant was promoted to the rank of Naib

Subedar vide order dated 11-11-2014 (Copy of promotion
order dated 11-11-2014 is Annexure “B").

That services of the appellant v';fvere initially regulated under
the Federal Levies Force Rules, 1962, which were non-
statutory _ o

That subsequentiy, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution

| promu!gated the PATA Lewes Force Regulations, 2012,
Consequently, the Provincial Government framed Service
"Rules for the Levies Force in 2013 (Copy of relevant text of

Service Rules notified in February 2013 is Annexure “C").

That Schedule-lll of the above mentioned Rules, which
provided for length of service towards retirement had certain
anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were

‘ re'movedlto a larger extent (Co‘py of amended Rules notified

in December 2013 are Annexure “D").

That the relevant Rules were further amended in July 2020,
Regarding thelength of ser'vice towards retirement, Rule 17
was amended to the effect that all Levies personnel shall

 retire from service on attalmng the age of superannuation
. i.e Sixty Years. Furtherrnore Schedule-lll which provided

for certain length of service, was deleted by virtue of the
amendment (Copy of amendments notified'in July 2020 are

Annexure ‘E"),



8)_

9)

10)

1)

12)

13)

‘That the rules were further amended on 23-03-2021. Rule

17, which * provided for retirernent on reaching

‘superannuation was again omitted and Schedule-lll was

revived with certain amendments. (Copy of amended Rules

notified in March 2021 are Annexure “F").

That. the above mentioned Rules being extremely
detrimental to him, the appellant filed representation before
the concerned quarters for redressal of his grievances. The

"same has not been responided to as yet (Copy of
_ representation is Annexure “G").

7 » :

That the appellant alongwith other similarly placed
personnel of the Levies Force' got retired from service on
reaching certain age/completion of certain length of service

as prescribed by the above 'mentioned Rules (Copy of
“retirement order is attached as Annexure “H).

That the appeliant along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon'ble

~ Peshawar High Court by way of filing various constitutional

'Petitidns, chéllengi_ng vires of the above mentioned rules.

That during the péndency Ef the said petitions, the

Provincial Government made ‘further amendments in the

Federal Levies Rules on 21-10-2021, whereby retirement
age in respect of lower ranked members of the Force was

enhanced by a few years _(Copl:y of amended Levies Rules
notified on 21-10-2021 are Annexure “I’).

That the appellant filed another representation against the
above mentioned further amenﬁments in the relevant rules,

- which was never responded ,tc‘;". (Copy of memo of second
" representation is Annexure “J");

That against the above mentioned Rules framed by the

_Pfovincia] G_overnment, the appellant alongwith other

simitarly placed persons filed various other constitutional

-



14)

1'5) |

16)

petitions (W.P No0.469-M/2021, W.P No0.470-M/2021, W.P
No.337-M/2021, W.P 'N0.338-_M12_021 , W.P No0.333-M/2021,
W.P No.980-M/2021 and W.P:N0.335-M/2021) before the

| Hon'ble Peshawar High Court. However, because of
 jurisdictional issues; the matter was referred to a larger

Bench.

That in light of the above méntioned Act, other similarly

placed employees of the levies force filed a constitutional

' pefition (WP 'No. 1281-M/2022) before the Hon'ble
_ Peshawar High Court Mingora'Bench to the extent of their

ré-instatement in light of the Provincial Assembly’s Act. The
petition ‘was allowed by the Hon'ble High Court vide
judgment- dated 23-11-2022 wttereby the respondents were
directed to re-instate the then petitioners. It is worth

_mentioning that vires of the impugned rules were not
' challenged in the said petition, which are being impugned
through the instant appeal. n

That a larger Bench of the Hen’ble Peshawar High Court

heard ' the connected petitions on  29-11-2022.

Consequently, the Hon'ble 'High Court decided that
personnel of the lewes force are CIVIl servants and their

. employment matters would be dealt with by this Hon'ble

Tnbunal (Copy of order dated 29-1 1-2022 is Annexure “K").

That being aggrreved with the impugned notifications and
subsequent retirement order,./the instant appeal is being

filed before this Hon’ ble Tnbunal inter alia, on the following
grounds

GROUNDS:

A)

~ That the impugned act of amending the relevant Service

Rules to the detriment of the appellant and subsequent

. retirement is illegal and un-Constitutional. Hence, the same
- acts are liable to be declared as such. |

CLD



B)

.

- D

would be raised at the time of oral submissions.

. . ’ L |
That itis a settled law that servipe rules cannot be amended

to the detriment of 'pub!ic sector employees. Even, if they
‘are so amended, the same having prospective effect cannot
be applied against the existing employees

- That after -the 250 Con_s‘titutibnal amendment, the new
-Constitution_al. regime demanded streamlining of the

erstwhile Tribal Areas with the rest of the Province. So

“much so, Levies personnel sefving in erstwhile FATA and

Khasadar Force were accom(}ledated to a larger extent
where the Provincial Assembly passed an Act aimed at
stgesml'ining the service structure of Ex. FATA Levies Force.
The Act not only provides uniform retirement age i.e 60
years for the whole Force but rather enjoins upon the

Provincial Government to take’ steps towards absorption of |

the said Levies and Khasadars in regular police.

| Regrettably, the appellant have been treated in violation of
: the . Constitutional spirit particularly after the 25

Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,

¢ .

tis, therefore humbly prayed that on acceptance of

- this appeal,

(i) The |mpugned Notafcatlons No. SO(Police-
II)HDIMKDILeVIesIM|st2020 & No. SO
(Pohee-ll)HDH-3!Federal Levies 2021 dated

~ 21-10-2021 and subsequent retirement orders
issued_by respondent No. 2 be declared as

‘illegal,; the same may be set aside.
Consequently, the ,'apbellant may be held
entitied to"complete: his' service till attaining 60

years of age in Ilght with Notification dated 14-
07-2020 : o f-



_ Alternatively, tlle im_pugnéd notifications may be
Idéclared to be ine‘ffective. upon the rights of the
_appellant- and . the appellant be allowed to
~ complete his ' service tl|| attamlng 60 years of
‘age. - Sk
i) Any other remedy -thouéh may not specifically
.pfayéd for, but which circ':umstances of the case
would demand in the mterests of justice, may
also be granted

:- Appellant //7/

M,uhammad Jawad Khan
Identified by counsels

Dr. Adnan Khan Barrister-at-Law,

Ac_lvoca_te Supreme Court of Pakistan.

o - &
‘;- Z
Umar Sadiq Advocate High Court

- CERTIFICATE:

Certified that no such like appeal has earlier been filed
before thls Hon ble Trlbunal on; -the subject matter.

¢
3

Appellant

%;ff/

Muhammad Jawad Khan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE @
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

!
)
|?’;

-s’ervice AppealNo.______of ?ozs

| Muharn"rhed Jawad Khan Appellant

-Governr-n,en_t of Khyber Pakhttmkhwa and another

ettt e Respondents

AFFIDAVIT

1, Muhammed Jawad Khan (Af)pellant) do hereby solemnly

- affirm and declare that the contents of the above titled Appeal

are true and correct to the best of my knowledge and belief.

Furthermore, no such like a_ppeal has earlier been filed before
this Hdn’able Tribuna! or elsewt;ere on this subject matter.

;
DEPONENT

L

Muhammad Jawad Khan

e
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL, PESHAWAR [CAMP COURT AT SWAT)
'Service Appeaf- No. _ of 2023
| Muhammad Jawad Khan...................c..c........... .Appellant
* Goverhment of Khyber Pakhtunkhwa and another
_ ) _ S |
e Respondents
& ’ -‘u
ADDRESSES OF THE PARTIES
" APPELLANT:

Muhammad Jawad Khan Slo Muiﬁammad Nowshad Khan R/o
Vllage Sundrawal Tehsil Barawal District Dir [Naib Subedar]
(NIC# S ) (Celi# )

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
" Civil Secretariat at Peshawar, _
- 2) Govemment of Khyber Pakhtunkhwa through Secretary Home
& Tribal Affairs'Departm-ent, Civil Secretariat at Peshawar.
- 3) 'Commandant_,Dir' Levies/Deputy Commissioner Dir Lower.

Appellant i
- Eﬂp an 4_7/;9/}
Muhammad Jawad Khan
. Id?ntiﬁed by counseis

_ Dr Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

Umar:'Sadiq Advocate High Court
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Govemnmerit of Kyber Pakhtunkhwa,
Home & Tribal Affairs Department
. Dated PesHawar the 12" December, 2013
' NOTIFICATION - |

No. SO(Levies)HD/FLW/1-1/2013Nol1. Th
) - .1. The Compatent authority has been pleas
grtﬁelr ?mendments in Sct_'nedule-l of Rule-4(2) and Schedule-lll of Rules-17 u?xder ??C;rt: ;r?t?;
(Pe%_] ;:n) 122(1;0;3 I FI,_A\-.Iv-iA Il.l.:ewlesSForce. (2012 & Rule-24 of the Prc'wincially Administered Area
. ovies Force Service (Amended) Rules, 2013 as uhder:- :
Rule-4(2) Schedule lec) Rules, 2013 28 thcer

. . * - SCHEDULE-l
' : " See Rule 4(2}
tUniformed Force ~ N .
S.No | Post/Rank Eligibility for Promo | Direct | Qualification
: _ . | promotion tion Guota
' ' Quota,
1. Subedar Major (BS- - | One year service 100%
16) - as Subedar . g
2. Subedar (BS-13) One year service | 100%:
. L as Nalb Subedar '8
3. Naib Subedar (BS-11) | One year service |.100%; -
- " | as Hawaldar .
4. Hawaldar (BS-8) | One year service 100%.
. : : o as Naik- A
5. Naik (8S-7) @ - . .|Oneyear service | 100%,
‘as Lance Naik K
6. Lance Naik (BS-6) ") One year service. 100%
' - as Sepoy '
7. Sepoy (BS-5) - - , : 100% | Middle Pass/Matric
fead Armorer (BS-5) | One year service | 100% ' Middle Pass/Matric
L tas Assistant
y Ammorer "
9. | AssistantArmorer’ ' 100% | Middle Pass/Matric

(BS-1}

Ruie-17 {Retirement): (1 ) All uniform levy personnel shall retire as per Schedule-ill or opt for
retirament after completion of 25 years of regular service and no extension beyond retirement
shall be granted. ' :

‘SCHEDULE il
: _ Rule -17 (Retirement)
S.No | Post/Rank, ~ -1 Length of service/age for retirement .
1. Subedar Major (BS-1 8) | 37 years' of service or 60 years of age whichever is earlier
2 Subedar (BS-13) 35 years’ of service o 60 years of age whichever is earlier
-5 T Naib Subedar (BS-11) 33 years of service or 60 years bf age whichever is earlier
"4, Hawaldar (BS-8) = . 31 years' of service or 80 years of age whichever is earlier J
i - - i g i hichever is earlier
£ | Naik (BS-7) .. . _ 29 years' of service of 60 years of age W I:G eV . .
| 6. l.ance Naik.(8S-6) 28 years' of service or 60 years of age w,hn‘chever is earh_er
r? 1 Sepoy {(BS-5) . 25 years’ of service or 60 years of age whicheyer IS earlier

}_ ‘Inl'-, ar ‘r, - " 716
S e e ' , C/
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In the snld mlcs'

- (W) . Poreile 17.he following 4§all be substituted, namely: - -

“I?.chrcmeut — All Levies Persannl shall notire  from qcrvinb ‘on
uunmmo then age af superannuntion Le, sixiy (610} yeurs or they mny opt $or.

vetirenicnt atler completion ul twenly-Gve (23] vears regular serviee,”; aad
Ibl‘, + Schédule-111 shall b defeted.

SECRETARY L) - J ;:-,J.J.ﬁﬂ
GOVT:OF RIVRER PARMTUNERAZA ™ 5
1 HOME BEPARTMENT

(.up\ forwurded tu the:-

- Urincipal. Seoneiany & Gaverner's Secrctarial. Khy Fer PPaklstnohinw, Peshawar,

Prhmpﬂl Scerewry 1o Chict Minister's Seeretarsn Khivier PakBronkhwa, l’g_;.hhwar.
All Administruive Socrvtaries o Governnzent of Khyher Pk btuaddis o
Rogisirar Peshnwar High Court, 1'|..slul\\*.1r.
All Commissioners, Rhvixer Pakhininkhwit,

All'Depaty Commissionuts, Rhyber Pukltuakhwa, ] L

. Provincial Election Chmmissioner, Khyber Pakhtunbinga ) -

8. Provincial Police Officer. Klyber Pakhuunkbws. ‘ T

9. Al Healds of Annclicd Depanment in Khyher Pakiunh b C

), PSO 10 Chiel Seercuiry, Khyber Pakhnghwu, Peslias, '

11. Accountam Generat ol Khyber P‘I:bnml\lnm.

12. Direotor tnformation Khyber Bakhtankhvenr, Poahuwin,

13, The Manager Governawn I’rimina S S!utmunry IJc;uﬂmunL Uu*bp: Pal&h
‘ts requosied 10 publish the uhm‘u"NG‘ﬂﬁl.uF' oiin ghe B0

Pekhoainkhwa and supply 50 Lunlus“(Ennlcd ) of the surmc i The ﬁume' iﬁ%{"‘
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- BETTER COPY

-1 HOMEDEPARTMENT Y
. - NOTIFICATION | @

_Datt_ad Peshawar the 14-07-2020

i

No SO (Pol:cc—[DHD/l 3:'In exercise of the power conferred by Section 9 of the
Provmclally Adrﬂmxstcred Tnbal Arcas Levies Force chulanon 2012, the Government
of the Khybet Pakhtunkhwa is- pleased to direct that in the Provinically Administered
Tribal Areas (PATA) Federal Levies ‘Force Semcc (Amended) Rules, 2013, the
followmg further amendments shall be made, narnely

Amendments -

. Inthe said rules:- LK

“IT Rehrement.—-— All- Levxes Personal shall retire ﬁ'om service on

atrmnmg thcn age of suparamluatlon i:e sixty (60) years or _thcy may opt
" for retuemcnt after complctlon of twenty-five (25) years regular service,

. and - |
 b) Schedule-IIT shall be deleted..

SECRETARY TO
GOVT OF KHYBER PAKHTUNKHWA
HOME DEPARTMENT :
SN |
Copy forwarded to the:- o .
L . S s T 0,7"0
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To be subst:tuted notlflcatlon of even No & date.

GOVERNMENT OF. KHYBER PAKHTUNKHWA
| HOME AND TRIBAL AFFAIRS DFDARTMENT

NOTIFICAT!ON
Peshawar, dated the 22-3-2021

No. O[Pohce-ll)HD!MKDILevneslmtsc !2020 . in exercise of the powe-rs
--conferred by Secticn-9 of ‘the PATA Levies Force Regu!aﬂon 2012, the Provincial
Government of Khyber Pakhtunkhwa is p!eased to difect that® :n the PATA Federal
Levies Force Servuce (Amended) Rules 2013, ;the. foflowing further amendments shall

be made, namely -

, Amendlme{nts .
N ','r'\l'@ll'\le,said rutes:- '

1. In Rule 4, sub-rule (1), the followmg shall be substituted, namely.

(0 Commandam shall be the appointing authority for initial

| recruatment and premotion up 10 the rank of Subedar:
Provided that the appointing authority for purpose of

" promotion to the posts of Subedar Major and Supermtend'ents shall be
Secretary, Home Department '

2. For Rule 17, the following shall be substituted namely;

«47. Retirement: All Levy personnei shail retire as per Schedule-ll and no
¢ extension in service after ret:rement shalt be granted”. '

-3 For Schedule i, the fol!owmg shall be substituted, namely:

“Schedule-lll
(see rule™7]
[~3.No. | Name of the Post/ Rank Qualification for Promotion “Length of Service !
. § . ‘na
1 Subedar Major (88-1-6} Br ihe basis of Seniority- [ Thirty Seven Years of

cum-fitness’ from amongst Three Years' Service as
the * Subedars having | Subedar Major or Sixty

- Intermediate Ouaii.rcalion Years of age whicheweY
- i is earlief
2 Subedar {8S-13) By promolion, on the basis Thity Five  Yeers

of Seniosity Cum Fitness in | service or Five Yeras

. Ihe following manner, | service as Subedar or

R ce namely: Sixty years of ~agel

. Gy Fity percent {50%) | whichever Is earlier 4o

‘ Co fom .amongst the '

Naib Subedars

_having intermediate
quaiification. and

- {iiy Fitty Percent (50%) C,‘f .
. fecom amongsl Naib
Subedars having £
Secondary  School -
; : L . Certificate
3. Nalb Subedar (BS-11) By promotton on ine basis | Thirty ~ Three Years'
' : ~ of Seniority Cum Fitness in | Service or Seven Years'
, the': follwng manner. | Service as Naib |
namety: | Subadar or Sixly Years ;

P S M PN



qualification; and
{ii). Fifty Percent (S0%) from
B amongst Hawaidars.

. Name éffti{e' Post / Rank .

Qualification for Promotion

- Length of Service /
___Age

Hawaldar (8S-08)

——
1 © .

o

Thirty One years service
or Three years service
as Hawaldar or Fifty

"One years of age,

whichever is earlier.

TRak (8507)

Twenty Nine years
service or Three years
service as Nalk of Forly
Eight years of age, .
whichever is earlier.

Linaik {BS-06) -

Twenty Seven years .
service or Three years
service as L/Naik or

| Forty Five years of age,

whichever is earller.

Sepoy {BS-05)

Twenty Five years
service or Forty Two
years of age; whinb;ve‘
is eamer

s

_Q_g_gv. forwarded to the:-

© @ NGO S LN -

’ SECRETARY TO |
GOVERNMENT OF KHYBER PAKHTUNKHWA,
) _IHOME & TRIBAL AFFAIRS DE_PARTMEN_T .

Principal Secretary to the vaernor. "Khyber Pakhtunkhwa.

-Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.

All Administrative Secretaries to Government of Khyber Pakhtunkhwa.
Reglstrar Peshawar High Court, Peshawar.

All Commissioners, Khyber Pakhtunkhwa. ‘

All Deputy Commissioners, Khyber Pakhtunkhwa.:
Provingcial Police Officers, Khyber Pakhtunkhwa ,
All.Heads of Attached Department in"Khyber Pakhtunkhwa.

"~ PSO to the Chief Secretary, Khyber Pakhtunkhwa.
. Accountant General, Khyber Pakhtunkhwa.

. Direction Information, Khyber Pakhtunkhwa.

. The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa.

He is requested to publish the above Notification in the Extra Ordinary Gazette of

Department

_Khyber Pakhtunkhwa and. supp[y 50 copies (Printed) of the same to the Home

(Police-il)

P
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OFFICE OF THE
DEFUTY COMMISSIONER/COMMA HDANT BIB
LEVIES UPPER DIR

- - " .
gé 6""5-( ;wx_p,r__‘;m\ “Dated Diklhgﬁjw

Lﬂcm@n g e :,;.

: R“Ies
21 In -T.'rutqunnuu of Para \0 17 {Retis emvnt\ of Leviet Service

2013 U"\‘f amendu{ Nmrﬁeahm\ NoSD (Po! llj HD/1-3/ Federa! Levies 2021 d“*‘d*
P JI 10, msz Mr.’ Muhamdeanthm sjo Muhammad Newshad Khaw, Naib-- -
Subedr (89511 Regimental No1524 of Dir Levies Porce is hereby wetined foem
Service on compietion of 07 yemys vark tenwre a8 Naib subedar with effect &“m

ﬂs‘ﬁ zﬂﬂ‘ﬂiﬂﬂ full pergion bewefits 2 adwiscible u:nc{e'r the R\u‘ﬁ P

L Fa
Commaraiant Dir Tovies
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e UPPER DIR
SR . Ly Yoo oot
N ‘.\ . - - g rwarded to ghe
TV Tolcaretre Home & iibal A#air worareyt Kbveer Palhlunkhwo
v Foshae g o
.‘! ' . » R . I
- 7 sadss o Mal¥kend Divior o1 Saida Shasg Swat,
e Bl e ol brerin, Commibaior o Ghengad ane T the Ugipoor.
. o - v 4. AN Asuntant Cammeaeners i e U ppRr
3 ) Fur cvtempgn. o
l“u . S I?:s_t:_””: Aceeunts Offiter e 1 poes i et omati *‘1‘1 and necossary
AR ’ - e agtian : R : o
Rl SN v e i
r_,'q%?- . G ni B Ofﬁt‘!“} congetned Ted tﬁmpiimv
;’ vy N ' .
on < ‘fnmandmxt Bn’ i.& v!L's
L UPPhR DR, 7




>
e
RN
- N
.
. <
“s .
. ’
- e .
[
_ .
b L
1 . :
wt * ' .
v

I L
SO LS )

C

conlerred by Sec:hon-9 of the PATA tevlas

cdnﬂnualicﬁ .

this -

L
‘. -
. o:' ]
: 3 L waare
v .-,
4 .
P
- - - ', rd
. F IR
re '

R . "'-'-aovsmmeu-r OF KHYBER FAXHTY
‘., . HOME AND TRIBAL AFFAIRS OEP

’ 0
Pe:&mr. dm IM 21—10 -20.'!!

deporimanl

e,
¢

gl :
t
1
'
; .
’ -
‘ £
H ."‘
‘

in exafclse of Iher powers
Force Rdgulalbn 2012; and in
no!lﬁcoliqn
illHDfMchﬂevlesMscmzo acnec: 22-03_2021 the Provinclol

No.h S@( Polica-

Govarnment

ot Khyber Pc:l:hlunknwu Is p!emeq 19 direct that ; in the PA‘I’A Federal
Levies. Foice Service. 1Nnended) Rules. 2013. the followd ha further amendments
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- | Judgment Sheet
IPESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)
P.No.470-P/2021.
* Dateofhearing —  20.11.2022.
Bérﬁster Dr.Adnan for the petitioners.
* Mr.Sagib Raza, AA.G for the respondents.

|
i

S M ATTIQUE SHAH, J:- For the reasons

- recorded. I'n our Ideta_i_!ed jﬁdgment of even

date in  WP.No.367-W/2021 fitied

"Muhammad Ghafar ete. Vs. Govt: of

" Khyber Pakhtunkhwa thls writ petition is
_ dismlssgd.

" Announced. - JUDGE
' 'Dt.2911'1rf2022. -

" HON'BLE MRJUSTICE LAL JAN KHATTAK, '
- HON'BLE MRJUSTICE S M ATTIQUE SHAH & : -
HON'BLE MR JUSTICE SYED ARSHAD AL).

CARIAN Court Somviary)

g0 o
'.-‘h".-\.-_u.‘ri i "as-- 1. Vheao by e

}un-u Ir ?H- "_:"'._ v e yheliny {&':

. .".-.':m Hrd ut

19 DEC 2022
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PESHAWAR HIGH COURT, PESHAWAR.
(UDICIAL DEPARTMENT)

" W.P.No.367-M/2021 with LR,
CM Nos,1053/2021 & 1183/2022.
r Co. . ’ ] o
Date of h'earing L — 29,11.2022.
Barrigter Dr.Adnan for petitloners
Mr Saqlb Raza, AA.G for the respondents.

—— it e e e

S M Am'ggg SHAH, J:- Through this
single judgment, we shall also decide the
connected wﬂt 'pe_tltione bearing No0s.337-
M/2021, 406-M/2021, 503-M/2021, 514-
M/2021, 518-M/2021,  450-M/2021, 601-

- M/2021, 681- M/2021, 632- M/2021, 919-
" 2021, 968- M2021, 980- Mr2021, 1221-
- mro21, 1222#/20?1-,' 1252-M/2021, 2210-
- Pro2i, 25'13-P/2021 5092-P/2021, 5423-
' P/2021' and 5424-P/2021 as adjudication
S of 2 common question of law and fact is
- ‘ '-involved in. all the petitlons wherein the
petitioners have challenged the vires of
notification No SO (Police-ll) HD/
MKeiLgvigs;Miscfzozo dated 22,03.2021

- whereby on the'-bals'ie of impugned office

orderbearing No.128/DC/CSL  dated Cé -




A‘\
hed

'20.04.2021, they have been retired from

service with further prayer that they be

- relnstated Into servica from the date of their
. refirement le 20042021 with all back
“benefits. In altematwe, thgy have prayed
- that the respondents be'directed to trest
them at par with ér;twhue Federal Levies of
- Federally Administrated Tribal Area (FATA)

and; absorb‘ them in police and; grant them
ful pensionary benefits.

2. Likewise In- W.P.Nos.333-M2021,
334-M/2021, 335-M/2021, 338-M/2021,

- 345-M/2021, 1026-M/2021, 1035-M/2021,"

1187;M/202‘f .1206-M/2021 1207-M/2021,

: 34-WV2022 212—M/202 and 993-P/2022 the

o petitioners have made the following prayer:

' '#Op - .acceptance of this writ
petition, the impugned Notification
'SO (Police-ll) HD/ MKD/Levies/
,Mlsclzqzb"ls -agafnst law and the
fundamental rights guaranteed by

 the .Constitution - of Islamic
'‘Republic of Pakistan, 1973, may
be declared illegal void ab initio
and of no legal eﬁocts on the
-rfghts ofﬂmpeb‘ﬂonem

ATTE

EXAMINE
. -Peshawar H

Court



Similarly, In-COC Nos.38-M/2021 in

‘W.P.No.367-M/2021 ‘and COC No.436-
Pr2022 in W,P.No.1335-P/2022 petitioners
 seek lnltla_tibn ‘of contempt of cou&
'prooeedir-ng-# against the respondents for
B 'viblating the order of thié ~court dated
" . 21.04.2021 passed in W.P.No.367-M/2021.

3. - Brief facts of the case(s) are that the

petitioners’ were appointed. in the "Swat

' Levies Force” as Sepoys etc. and presently

terms and condltlons‘ of their services are

regulated by “Provincially Administrated

. Tribal Areas Levies Force Regulation 2012”

wﬁereund_ei' besides PATA Levies Force.

Rules, 2012, PATA Levies Force Service

(Amended) Rules 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals

with the retirement _.of' personnel of the

" force, which was amended vide notification

dated 12.12.2013 in the manner that “Al

the personnel shall retire as per

" Schedule-lll and no extension in service

beyond retirement shall be granted”. On
14.07.2020, vidé Nofification No.SO

ATTE
T OEXA
© Peshawar RigirSourt

v



_ (Police-)HD/1-3, rule 17 was further

amended by deleting schedule-IV as “Alf

uri!fdnned force shall retire from service
.on attaining the aga of superannuation

' -, | Le. SIxty (60). ynars or they may opt for '
) :mﬂfamont after completion of twenty-

five (25) years regular service”,

Thereafter once: agaih ‘through certain

modifications rute, 17. was amended by

" giving Iife.to the deleted schedule-lll of the

rules 2013 as under:-"

" “Retirement; All levy personnel
shall retire as per Schedule-lil
'an_d no extension in service
after retirement shall be

gramtodn

4. Being aggrieved from the ibid

amendment, the petitioners have filed the

~ Instant peﬁﬁﬁnsi | |

5. Pursuant o the directions of this
' court respondents have filed their parawise
~ ‘comments, wherein issuance of the desired
" writs has been oﬁpqséc_!.-

.6, - Leamed counsel representing the

petitioners vehemently argued that the

G ATT ED
" EX R -
Pgsha

war Nigh Court

E T



' -irﬁpugﬁed thiﬁcaﬂon is arbitrary, perverse,
-illegal, issued without lawful authority and
ma_fa fide -intention _]usi_ fo deprive the

_. petiﬁoners of their vested rights acerued in

thqir_ f_avoﬁr hencé Iviolativa i"of their
| | fuﬁdémental rights : gﬁarariteed under the

_ Cbnétitﬁiion and ﬂ')us ﬁqt sustainable in the -

eye of law. That though the impugned

Notification was Issued under the regulation

2012, However, after the 25* Constitutional

| amendment, the séid fégulaﬁon does not

Notification is Iliéble to be set aside.

7. Converse.ly;-' _ ~ worthy AAG

"mhresénﬁng_ the réspondents opposed the

‘arguments so advanced by learned counsel

representing the petitioners at the bar while .

arguing that after Ithe- 25" amendment the

Provinclal  Assembly  passed  the

" continuation of laws Act No.111 of 2019
" through which the laws applicable fto
erstwhile PATA were. allowed to continue

" Including *Provincial Administered Tribel

Areas Levies Force é’é_gu!aﬂon, 2012 and;

- ATTESTE
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therefore, the impugned Notification was

“issued per law which does not require any
~ interference by this court In its writ

©jurisdiction under Article 199 of the

_COnsﬂ_tulion. Further, petitioners ‘are Civil

‘Servants, and; matter in question revolves

" the ~Service Trbunal as such the

jurisdiction of this court is barred given the
explicit provision ‘of Article 212 of the
anstitution.v

.8, _ Heard. Reoord'p_erus,ed. :

9, " - Before disdissing merits of the case

‘we d’eém it appropriate to 'discu_ss the
‘background of -the matter In hand to

‘properly comprehend the issue invoived

therein. It is worth mentioning that earlier

- the sgiyioe’s of th§ Le{viés Force were dealt

with ‘under “the. Frontier Imegular Corps

" (FIC) rules, 1962 which was substituted by

the “Provinclal Administered Tribal Areas

Levies Force Regulation, 2012" (regulation)

- and under the said regulation "PATA Levies

ATTE
' EXAM
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Force (service) Rules, 2012° were framed

. for Provincial Levies Force. While separate

- service rules were also framed thereunder

for PATA Federal Levies Force performing
dutles in "PATA” known as ‘PATA Federal

‘Levies Force Service -(Amended) Rules
-201’3 Rule-17 of the ibid rules deals with

'i

~ the retirement of the Levies personnel '
‘which wa_s amended. from time to time.

" However, -betittonere - have become

aggrieved from the impugned Notification

- vide which the petltioners' retirement age

- was altered which is enallenged by them

through Instant petitlons.

10 The main contentlon of the
| petnioners is that after 25" amendment the

regulatlon has lost its efﬁcacy and sanctity
'- ﬁand has beeome redundant therefore, the
. -lmpugned amendment under the said
-regulatlon Is lilegal being void ab’ lniﬁo Itis
- worth mentioning that after the 25"
- amendment In 2018 both FATA & PATA
_were merged in the province of Khyber
'Pakhtunkhwa and Federal Levies Force

ATTL—':s@
C . EXAMIN
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. .working in FATA was merged into the

regular ‘police of the. province. Albeit, In

' _Malakand Division, Levies Force is still
5 "r'egulalted by ‘PATA Federal Levies Force
Service {Amended) Ru!es 2013 in view of
_':the Khyber Pakhtunkhwa Act No 111 of
_2019'throt_|gl_1 which t_he laws prevalent in
erstwhile .PATA Iat"' the time of 25"
,' -amendmént were allowed to continue '
incliding regu!atlon 2012 which sl holds
~the ﬁeld and as such the same is a valid
--instru-ment.‘l  Therefore, - impugned
| Notiﬁcatilorl? was issued by the respondents
 with lawful authority.

1. 'Moving toward .the status of the

petitloners it is worth mentioning that earlier

? tms court while deciding W.P No 528-

M/201 6 Ukramullah_s case) determined the
'- status of ;Qeréohné_l of the 'Proﬁnqiar Levies
| #orée .as’ thét'c;f cvil servants in the

followung terrns-_ o

‘19 The mencia! Levies Force
(“Force") was granted statutory
© . cover - thmugh . Khyber
Pakhﬁzhkhwa_ Regulation No.1 of

. EXAMI '
. Peshawar Hightoourt



| 2014 (‘Regulation”), Paragraph

No.3 of, the- Regulation envisages

for constitution and establishment

of the Force and its functions. For
ease reference paragraph Nos. 3

~and 4. of the Regulation are

- reproduced as under:-

3. Power .to‘:l constitute and

maintain by the Force and its

" functions.— (1) Govemment may

constitute and maintain a Force for

~ performing the !oﬂoMng functions,

(a)

C3

(©)

()

namely‘

ensuring securfly of roads in PA TA;
ensuring secunty ‘and mannfng of
piquet: .

guarding Govemment institutions
and instaliations;

ensuring - securﬂy of jails and

. arrested criminals;

“
"

(@

(h)
)

o

-generally maintaining law and order

providing mobile escort to VIPs;

ant-smuggling activies especially

timber smuggling;
desﬁvct:on of illicit crops;
serving of summons or procedures;

- raid and ambush and
such other funcﬁons as Govemnment

may, by noﬁﬁcaffon in the official
Gazette raqufra tha Force o

‘perform,

2 I dfscnarge-qf their functions,
officers and staff of the Force shall

I -
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'+ be guided in accordance with this
-Regulation and the rules.

(3 The head of the Force shal

"~ be Commandant In his respective

Jurisdiction.
(4} Sacmtary {o Govemment,
Home and Tribal Affeirs Department

'shall be the competent authority of

the Force.

(8) The Force shall consist of
* such ranks and number of officers
‘and  members and shall be
.constituted in such manner as may

be prescribed by rules.

. (8) The- officers and_ ‘members of
the Farce shafl receive such pay, .
‘pension, allowances and other

remunerations and shall enjoy such

" leave and other privileges as may be

prescribed by rules.
(7)  The officers and members of

o the Force shall wear subh uniform as

may be pmsc:fbed by rules or
Instrictions,

(8} The administration of the
- Force shaﬂ vest in the Commandant

in hfs junsdfcﬂon who shall
admm:sfer It-in accordance with the

. provisions .of this Regulation, rules

and instructions,

. "(9) . The Commandant shall
- exercise his ,cf:owers and- perform his

functions  under the  general
supervision and directions of

. Govemnwnf

ATTES
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4. Powers and duftles ' of

~ officers and. members of the

(a)

)

(0

Eoico.—An officer or member of the
Force shall-

3 f
take effective measures for ensuring

secunity of assigned jurisdiction and
for safeguarding ' against acts of
unlawful interference;

pmment- unéq&iorfzed persons .and
vehicles from access to the territorfal
Jurisdiction; '

take: effective ~measures for
preventing sabotage, placement of
car bombs, letter bombs, dangerous

- article and camiage of amms and

(o)

L - ammunition info the restricted area;
@

use such arms ,ahd ammunition and
equipment as may be authorized by
the .Commandant or an officer

- authorized by him;

search and arrost mtfwut warrant
any person who he suspects of

I-éndangéﬂng or attempting to

0

- ‘endanger or-having endangered the

safely of an instaliation and may use
such force as may be necessary in
the discharge of his aforesaid dutles;
and K

perform such other legal functions as

" the competent authorify' ﬁ:ay require

him to perform”.

120, The close perusal of the
'Regulation ‘would clearly show

~ that the Force Is receiving its

salary - from the Provinclal

ATTE
EXA
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: Exéhequer 'and:_ performs the

. policing service in the erstwhile
PATA. '

21. Having said thl_s. we would
now refer to the crucial issue as to

. whéther’ the employees of the

* Fofce can be termed.as a civil

servants and as such they cannot .

maintain - a. constitutional petition

before this Court for enforcement

of the terms & conditions of their

+. service. .

22. ‘The ' connotation  ‘civil
servant is deﬂnéd and explained
in respect to the Province of

. Khyber Pakhtunkhwa, in the Civil

Servants Act, 1973 (“Act, 1873").

For ease reference, we would
refer to Section 2 (b} of Act, 1973,

which reads as under:-

*2, ' Definitions.—(1) In this act,

" unless-* the context . otherwise
- requires the following expressions

(e

)

_shaﬂ have the meanings hereby
respectively assigned fo them, that is

fosay=

---------------------

“civil servant” means a person who is
- @ member of a civil- service of the

" Province, or who holds & civil post in
 connection with the affairs of the

Provincs, but goes not include—

Peshawar High Court
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& person who Is on deputation to the

Province ﬁom the Federation or any
other Province or other authority;
a person who -is employed on.

" contract, or on work charged basis,

(if)

or who is paid from contingencies; or
a_ person who is a ‘worker" or
‘workman" as defined in the

Factorles 'Act, 1934 (Act XXV of

1934), or .the 'Worlanan’s

' Compensation Act, 1923 (Act Vil of

1923)" |
23. The perusal of the definition

. would show that a member of a

‘civil service of .the Province or

who - holds . a civil post In
connection with:the affairs of the

. Province is civil ‘sérvant. Al

Pakistan Services are explained

| Iin Arﬂclg 260 of the Constitution,

which reads as under:-

Ceseatomvaanan

-----------------------
-------------------------------------------------
---------------------

“service ‘of Pakistan” means any
service, post or office in connection

. with the. affairs of the Federation or
- of a Provinée, and includes an All-

Pakistan Setvice, service in the

~ Armed Forces and any other service

declared to be a.service of Pakistan
by or.under Act.of [Majlis-e-Shoora

. ATTESTED.
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: "(Padiar‘n_efht‘)]' or-of & Provinclal
-Assembly, ‘but does not Inciude

service as: Speaker, Deputy

~ Speakaer, Chairman, Deputy
‘Chainmian, Prime Minister, Federal

Minister, Minister of Stato, Chlef
Minister, - . Provinial Minister,
[Atfomey—Geneml], {Advocate-
Genersl]] Parflament Secretary] or

~ [Chaiman or member of a Law.

Commission, Chairman or member

- _of the Council of ls!amfc' Ideology,

Special - Assistant to the Prime

.. Minister, . Adviser - 'fo the Prime
Minister, Special Assistant to a Chief

Minister, Adviser to a Chief Minister]

or member .of, a House or a
~Provincigl Assembly; - .

Whereaé. '.I‘Articlé 240 of the
Cohgtltutidn envisages that:-

*240. Subject to the Constitution, the
" appointments to and the conditions
of service of persons in the service

. of Pakistan shall be determined —

(@) e

(b)  in the case of-the services of
-a Province and posts in connection
with the effairs of & Province, by or -

under Act” of the Provincial

- Assembly:
_Explanation.- In this Article, “All-
o Pakistan Sérvice” ﬁleans a service
~ comimon to the Federation and the .
" Provinces, whfah was in existence
- _immediately before the commenting

T AT TES
s EXAMI
... Peshawar Zourt
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~ dayor which may be created by Act

of [Majlis-e-Shoora (Parfiament)[".

24. The Phrase *performing in
connection with the affairs of -

Federation or for present matter
Province®  was:  elaborately
explaiﬁed' in - the case of
Salahuddin _and 2 oth

Frontier Suqar Mills & Distlilery

- Ltd., Tokht Bhal and 10 others

(PLD 1975 Supreme Court 244).
In the said judgment, the Apex
Court has held:

‘Now, what is meant by the phrase
‘performing functions 'in connection
with the éﬁaf(s of the Federation or a

~ Province”. It is clear that the
~ reference is to governmental or State

functions, InvoMing, in one from or
ano‘then an "efamant of exerclse of
public powef The functions may be
the traditional police functions of the
Stats, Involving the maintenance of

| law and order and other regulatory

activities; or they may comprise

functions  pertaining to economic

development,  social  weffars,
education, .pubfiq utility service and
other State: enterprises of an

" Industrial . or ‘commercial naturs.
.Onﬂnan‘,ly, these functions would be

performed by persons or agencies

directly appointed, controlled and

financed by ‘the Stats, le., by the

CATT
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Federal Goveinment or a Provinclal
" Govemment”, -

25. Admittediy, as evident from
the bare readmg of paragraph-3 &
4 of the_ Regu_lation. the present
petitioners are performing policing
service in the erstwhile tribal area,
however, théj_r terms  and
_conditions are being regulating
through Regulation No.1 of 2014
" and after the omission of Article
247 from the Constitution; through
a provincial statute i.. the Khyber
. Continuation of -Laws in the
- Erstwhile Provincially Administered
Tribal Areas- Act, 2018 (Khyber
Pakhtunkhwa Act No. |l of 2019),
“the opefation of Rjegu'lation No.1 of
2014 was continued. Thus, the
&csénﬁal_dqﬁeda for being a civil
sefv_ant- is- that the person holding
* the post must perform his functions

in connection with the affairs of -

Federation/Province and the terms
. and -conditions of his service
 should be determmed by or under
the Act of PadiamentfProvlncial

_ ,'Assambly The Apex Court in the
' case of Federation of Pakistan

h_Sec Mi of
" Interior _(interlor _Divislo

) s ad and 2 o O-

S ATTES
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. -1ﬁzzl IEx-bSR 'Mg- hammad _Nazir

(1998 SCMR 1081), while dealing
with the case of an einp!oyea of
Pakistan Rangers has observed

' that:

7...Perusal of these rules clearly

shows that thqy__' are all embracing,

and therefore, under the amendment

~of section 1 of the Pakistan Rangers

Ordinance, these rules would prevail

" over the Rules of 1973, -The Pakistan

Rangers Ordinance was promulgated
fo constitte a force called the

. - Pakistan Rangers for the protection of

and maintenance '_o_f order in the

- border areas. Since with regard to the

status of the members of the force the

. Pakistan Rangers Ordinance Is silent,

therefore, it can be safely sald that

. the - employees of the Pakistan

Rangers will be deemed fo be civil

" servants as they are performing
'dutfé._s in connection with affairs of the
Federation- and . hence under the -

Service. Tribunals Act, 1973, an
appeal by a member-of the Pakistan
Rangers regarding a matter relating

.fo terms and conditions of his service

is competent  before the Federal

" Service Tribunal...”.

26, . Similarly, In the case of

Commandant, ______ Frontler
Constabulary, " Khyber

: &ghwrikhvlva,_k- '_Pgs_hag(gr and

T *ATTE%
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 others ys. Gul Raqlb a

ofhers (2018 SCMR 903), the

~ Hon'ble Apex Court has elaborately
‘examined service structure of the
'émpIOYees : " of . Frontier
" Constabulary, which Is established

under Frontier Constabulary Act

- (ActXill) of .1915. Relevant

paragraphs of the said judgment
are reproduced as under:-

6. Three broad fests for
establishing the status and character
of a civil senrarit_emerge from the

“Constitutional mandate of the afore-
" going Arﬂcfes. F!r#h‘y, under Article
'240(a) of  the  Constitution,
* appointments to ‘and the terms and
* conditions of. service of the persons in

the ‘seMce of Pakistan® are be

. determined. by: of under Act of

Parfisment. Secondly, by virtue of
Article 260 of the Constitution,

. ‘service of Pakistan’ means any

service, post or office in connection

 ‘with the affairs of the Federation.
" Thirdly, under Article 212(1) (a) of the

. Constitution, the exclusive jurisdiction
. to- adjudicats disputes relating to the
' torms and conditions of persons, who
- are in the service of Pakistan vests in
an Administrative Tribunal, namely, .
" the Fedsral Service Tribunal. Thess
“fests ‘are mentioned in the

Muhammad Mubsen-us-Salgm  case
ATTE
- EXAM
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" ibid (at pp. 686-689 of the law report).
" The . definition of the term ‘civil
_' servent in the Act adopis the
" Constitutional criteria given In Article

260 notedlébova fo refterate that a
person who, Inter alla, holds a civil

- post *in connection with the affairs of

the Fedsration” including any such
post connected with defence, to be a

. 6ivil servant. Thé larger Bench has in
" this respect taken the logical step to
| incorporate the requiremenis under
‘Article 240 (a) and 260 of the

Constitution as the definitional criteria
of the term “civil servant” (at p. 682 of
the law report).

7. Having noticed the qualifying

 criteria of a chvil servant under the
law, it Is appropriate now to examine

the factual - matrix of the present
controversy. The FC was established
by the- NWFP Constabulary Act, (Act-
Xil) of 1915 (*Constabulary Act’).
Section 3 of the Constabulary Act

.embowers the Federal Govemment to

m@fntaih the FC as a force *for the

‘better protection and administration of
' the external frontiers of Pakisten
" within the limits of or adjoining North-

West Frontier or any part thereof”.
Section 3-A of the Constabulary Act

- authorises the Federal Govemment o -
. employ the FC outside the limits of or
“adjolning the North-West Frontier

" Province in other parts of Pakistan for

. ATTESFED
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“ithe ~  befter - protection  and
administration of those parts. Section
. 5(1) of the Act ibid vests the Federal
Govemnment. with power to appoint
the Commandant and other persons
including "the District Constabulary

 Officers or Assistant Constabulary

Officers of the force in one or more
districts. Section 6 delegates to the
Commandant - and District
Cohs_tabufary Officer- the power fo
. abpoint _éubordfqate officers In the
~ manner prescribéd by Rules made
under the Act. - The Federal
Govemment exercised its power
conforred by Section 21 of the
. Cbnstabi;!ary Act, fo frame the NWFP
_Constabulary Rules, 1958
- (*Constabulery Rules”), in order fo
provide-the terms and conditions of
. service of the officers and men in the
Fc. .
8 It will be observed that the
. matter of terms ,-and conditions of
- service of the }raspdndent-empfoyees
. of the ‘FC, are In the first place
* regulafed - by . the .Constabulary Act
and- elaborated pursuant thersto by
the FC Rules. The provisions made
by the Constabulary Rules are in
_- m:thqfanoe of_énd in exercise of the
‘power conferred by the Constabulary
" Act. - Therefore, the terms and

conditions o . service of the

" - employees of the FC are prescribed

. 'ATTES@tﬁ
T EXAME
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"7 In the Act and the Rules. The test laid
- down In Arficle 240(s) of the

_ Cons&tutidn. requires that the
appointment. tr.f and the terms and
conditions of -service of posts in
‘connection with - the affairs of the
Fede_ratfon and of a service of

' Pakistan shall'be determined “by or
under an Act of' Parflament. The
expression by or under” in Article
240(a). of the Constitution authorizes

II ~ - the terms and conditions of service of
L a civil servant to be provided both by
| " statufe or by statutory rules. The
provision made‘in the Constabulary

Act and the Constabulary Rules,

thersfore, satisfy the Article 240(s)

‘test. The judgment in the Muhammad

Mubeen-us-Selam __ case ibid
‘endorses this point of view:-

“86.... The terms and conditions of
service of those employees, however,
are- required to be specified under
At_ﬁcfe 240 of the Constitution by or
. under Act of the Parfiament. Thus, the
conc!usféq would be that only those
persons, who are in the service of
_ Pakistan, a$ dfscussed hereinabove,
and if the:r terms and conditions are
govemed e!ther by a statute or
" statutory rules, in terms of Article 240
of the Constitution, can seek remedy
before the Service Tribunals..”

27, Similarly, this. Court in the
" case - of Gm' Mugfr vs. _The c/'/’" <.




 Govemnment of Pakistan through O
. Frontler Reglons (SAFRON),
Co T Islamabad and others (2019 PLC
L. (€.5)848), on the basis of law laid
- ddwn -by the- Apex Court In

' Co'mmégdang, - Frontier
'Constabulary _ Khyber
PR _': o _‘Egkﬂtunkm . .Peshawar's case

(2018 SCMR 903), while dealing

with the case of .Federal Levies

‘Force, "which was established
through . Federal Levies Force -

. - 'Regulation, 2012 having the same

- structure of service for its
amplojeésfforce as - provided in

,- . Regulation-No. 1 of 2014 has held
- that employees of the Federal
Levies Force whose terms and
~conditions of service are govemed
under Federal lLevies Force

. Regulation, 2012 are civil servants.
Keeping in view the above, the

" Force established tinder Regulation
No. 1 of 2014 qualifies the criteria

- of being civil servant in view of its
R ‘composition, functions and duties
N . as per law laid down by the Apex

. Court in the cases of Federation of
" Ministry _of _interior _(Inte
3 ' 7
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" Nazir | (1998 SCMR 1081) and
" mandant_______ Frontler
. Pakhtunkhw: and

others vs. Gul Raqlb_Khan and
others (2018 SCMR 903), thus, the

_ preliminary objection raised by the

leamed  counsels for the
respondents - is -sustained and
accordingly, the present petitions in
view of clear bar contained In

Atticle 212 of the Constitution are
. not maintainable. The present

petitioners iﬁay agitate their
Qrievanoes _before the Provincial
Services Tribunal. However, prior to
this judgment, the status of present
petfﬂoneré belng a civil servant was

" not determined and in the similar

cases, the Apex Court in Gul Raglb
Khan’s case (2018 SCMR 903)

‘has held that: -

“11. It follows from the dicta laid
" down above that the protection of the
- border areas-is a sovereign function

belonging to and performed by the

'Fad,emﬂon.-', The same duty is

pe:fonned equally | the present case

. by the FC not only on the frontiers of

KPK Province but aiso by maintaining
order in other parts of Pakistan. For

discharging - such functions, the

.Peshawar



* services rendered by the FC have
" direct nexus' with the affairs of the
' _Fedemﬂon Therefore, the reasons

~_given In the Muhammad Nazir case.
 (supra) fully apply here as well and we,

" hold that the employees of FC are civil

servants. fnsofar as the question of
campeteht_ r_ame&y in respect of
. service disputes of FC men s
concemed, we hold. that in a matter

relating to the terms-and conditions of

" service of the respondent-employeés
of the FC, an appeal before the
Federal. Sefvi,ée Tribunal is available to

"them as the exclusive remedy under
the law. Accordingly, this remedy may
be availed by them within the statutory
period of limitation commencing from

 the date of issuance of certified copy
of this judgment. All these appeals
filed by the appellant-Commandant,

'FC are according allowsd in sbove

_ terms”.

" When case of the petitioners (PATA

'Ee_ndérfaf _ Levies Force) was examined in
‘juxtaposition wnth the Provinclal Levies
| Fofct:a and ibid. judgment, w?observed that
 servioe of both ‘the forces is govemed
- under " tﬁé_ r.ulés'., so framed under the
' --., provisions’  of “Provincial Administered

" Tribal Areas LeV{es Force Regulation,
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- 2012, Therefore we belleve that the
status of petitioners is that of civl servants

- for-all préctical and material pﬁrposes, and

' ',"-as. sUc.h-., the ﬁigtter of terrﬁs and;
_oonditionél of tﬁeif service squarely falls
 olitside the ambit of wri jurisdiction of this

1 ~ court given the explicit bar contained in

Article 212 of _the Constitutlon. As eariler

discussed service rules of the pefitioners
(PATA Eedera! Levies Force) and
- Provincial Levies Force both were framed .

~ under the provisions  of *Provincial

Administered Tribal .Areas Levies Force

Regulation, 2012" and through the ibid

judgment, the personnel of Provincial

Lovies Force were - declared as Civil

Serﬁahts'aftef exhaustively discussing the

_matter of Levies Force performing their
~ “duties In PATA. Therefore, on the same
* premise; we have no hesitation to hold that

- the petitione,(é are Civil Servants as their

service fulfills the' entire criteria of Civil

Servants so provided by the law. Leamed

- counsel representing the petitioners could
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not  distinguish . thell status of petitioners
(PATA Federsl ‘Levies Force) vis a vis

Provfncfa.' Leavy Force in any manner. Both

'foroes are performlng thelr functions in the

g same area for tha same object and;

purpose and both are being maintained

j 'through the prowncual exchequer.
. _Therefore, the matters arising out of the
“terms and; conditions of service of the

petitioners " are - only. amenable to the

. of Article 212 of the Constitution.

~ Sofar as the contention of petitioners
that they have challenged the vires of the

impﬁgned N_otiﬁcation and as such the

'same are not amenable to the jurisdiction

of the Service Tribunal is concerned,

sufﬁce tt to state that it has long been

. settled that Service Tﬁbunal has ample

- . jurisdiction to deal with the issue of vires of

the law and _n,:l_aé framed thereunder, 2015

' SCMR 263 _NATIONAL ASSEMBLY
| SECRETARJAT through Sectrary V.
e MANZOOR | AHMAD and others.

ATTE
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- - Therefore, the contention so agitated at the

. baris misoonceive'd"an'd as such repelled.
‘ln'_ \new thereof, the status of
' petitioners has been declared as that of
Civil Sér\(alnts and the_matter in question
-r-,‘evolve::s gféund the terms and; conditions

~ . of their service which does fall outside the
juris_dictioﬁ Iof‘mié-qqdn given the baring
provision of Article 212 éf the Constitution
and as such instant pétﬂ:.ions are dismissed;

being not maintainable. However, the

petitioners ‘may approach the worthy

- Service Tribunal for the redressal of their
grievance if so. advised. Albeit, earfier the
status of petitioners being civil servants
was ndt determined, therefore, the

petitioners may avail the remedy of appeal
within the statutory.. period of fimitation
commenciﬁg from the date of issuance of

the certified copy of this judgment in terms

" of the judgment of august apex court in Gu/

. Ragqlb khan's case 2018 SCMR 903.
COC  Nos.38-M2021 i
" W.P.No.367-M/2021. and; COC No.436-
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Pr2022 in  W.P.No.1335-P/2022 are

 dismissed for h‘a\ﬁng-becomeinfructmqs.

Dt.28/11/2022,

HON'BLE MR JUSTICE LAL JAN KHATTAK,
HON'BLE MRJUSTICE S M ATTIQUE SHAH &
HON'RLE MR.RISTICE SYED ARSHAD ALL
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