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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Se'rvice Appeal No. %éé of 2022

Naseeb Ullah S/o Abdul Qayum R/o Shalkandai Tehsil Munda
- Samarbagh, District Dir Lower [Sepoy No.1689].
B o s Appellant
 VERSUS -

1) Government of Khybet -P.akhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

© 2) Government of Khyber Pakhtunkhwa through Secrétary Home &

Tribal Affairs Department, Civil Secretariat at Peshawar. |

"3) Commandant Dir Leweleeputy Commissioner Dir Lower at

Timergara.

— Respondents
'APPEAL UNDER SECTION 4 OF

THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

PRAYER:

. On acceptance of this Appeal, Notifications No
SO(PoI1ce-lI)HDIMKDILevnesIM:sc 12020 dated
22-03-2021 & No. SO (Polace-lI)HDI1-3/Federal

 Levies 2021 dated 21-10-2021 and subsequent
retirement orders lssued by respondent No. 2 may

- be declared as illegal and the same be set a5|de
Consequently, the appeliant may be held entltled

o to complete his service till attaining 60 years age
©in Ilght of Notification dated 14-07-2020.

'Alternatlvely, the lmpugned notifi catlons may be
-_declared to be ineffective upon the nghts of the

appellant and he may be allowed to complete his
- service till attaining 60 years of age.



e

1)

2)

3

* Respectfully Sheweth: @

That the appellant has been serving as regular member of

Levies Force having a considerable length of service at his
credit.

That services of the appellant were initially regulated under
the Federal Levies Force Rules, 1962, which were non-
statutory.

That _sube_equent'ly, the Governor Khyber Pakhtunkhwa,

' 'undler the omitted  Article 247(4) of the Constitution
- promulgated the PATA Levies Force Regulations, 2012.

4).

. .

Coneequent!y, the Pfojvincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of

Service Rules notified in February 2013 is Annexure “‘A”).

That Schedule-lll of the above mentioned Rules, which

provided for length of service towards retirement had certain
anom'alies. Hence, 'the said Rules were amended in
December 2013 and the above stated anomalies were
removed to a larger extent (Copy of amended Rules notified
in December 2013 ar_e-Annexure ‘B").

That the relevant Rules were further amended in July 2020.
Regarding the length of serviee towards retirement, Rule 17

. was amended to the effect that all Levies personnel shall

retire from service on attairiing the age of superannuation
i.e Sixty Years. Furthermore, Schedule-ill which provided
for certain length of service, was deleted by virtue of the

- amendment (Copy of amendments notified in July 2020 are

- Annexure “C”). |

6)

That the rules were further amended on 23-03-2021. Rule

17, which provided for retirement on reaching

Superannuation was again omitted and Schedule-lll was
revived with certain amendments. (Copy of amended Rules
notified in March 2021 are Annexure ‘D).
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8)

9

10)

11)

12)

That the above mentioned Rules being extremely
detrimental to him, the appellant filed representation before

. the concerned quarters for redressal of his grievances. The

same has not been responded to as yet (Copy of
representation is Annexure “E”).

That the —appellant alongwith other similarly placed

personnel of the Levies Force got retired from service on
reaching certain age/completion of certain length of service
as prescribed by the above mentioned Rules (Copy of

 retirement order is attached as Annexure “F").

That the appellant along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon'ble

Peshawar High Court by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules,

That during the pendency of the said petitions, the.
Provincial Government made further amendrﬁents in. the
Federal Levies Rules on 21-10-2021, whereby retirement
age in respect of lower ranked members of the Force was

enhanced by a few years (Copy of amended Levies Rules

notified on 21-10-2021 are Annexure “G”).

That the apbellant filed another representation against the

‘above mentioned further amendments in the relevant rules,

which was never responded to. (Copy of memo of second
rebresentation is Annexure “H").

That agéinst the above mentioned Rules framed by. the
Provincial Government, the appellant alongwith other

.similarly placed persons filed various other constitutional

petitions (W.P No0.469-M/2021, W.P No.470-M/2021, W.P
No.337-M/2021, W.P No.338-M/2021, W.P No.333-M/2021

and W.P No.335-M/2021) before the Hon'ble Peshawar

High Court. However, because of jurisdictional issues, the

matter was referred to a larger Bench.
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®

13) That in light of the above mentioned Act, the appellant along

14)

' 1-5)

with ‘other similarly placed employees of the levies force
~ filed a constitutional petition (WP No. 1281-M/2022) before

the Hon'ble Peshawar High Court Mingora Bench to the

extent of their re-instatement in light of the Provincial
‘Assembly’s Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the

_respdndénts were directed to re-instate the then petitioners.
It is worth mentioning that vires of the impugned rules were

. not_ challenged .in the said pefition, which are being

impugnéd through the instant appeal.

That a larger Benéh'cjjf the Hon'ble Peshawar High Court

- heard the connected pefitions on  29-11-2022.
Consequently, the Hon'ble High Court decided that
~ personnel of the levies force are civil servants and their

employment matters would be dealt with by this Hon'ble
Tribunal _(COpy of order dated 29-11-2022 is Annexure “I").

That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeal is being

 fited before this Hon'ble Tribunal, inter alia, on the following

grounds:

GROUNDS:

LA

B)

C)

That the impugned act of amending the relevant Service
Rules to the detriment of the appellant and subsequent

retiremeht is illegal and un-Constitutional. Hence, the same
acts are liable to be declared as such,

That it is a settled law thét service rules cannot be émended
- to the detriment of public sector employees. Even, if they

are so amended, the same having prospective effect cannot
be applied against the existing employees

That after the 25t Constitutional amendment, the new
Constitutional regime demanded streamlining of the



)

/" .erstwhile Tribal Areas with the rest of the Province. So

~ much se, Levies personnel serving in erstwhile FATA and

Khasadar Force were accommodated to a. larger exterit-

- where the Provincial Assembly passed an Act aimed at

streamlining the service etructure of Ex. FATA Levies Force.
The Act not only provides uniform retirement age i.e 60

years for'the whole Force but rather enjoins upon the

Prownmal Government to take steps towards absorption of
ﬁ'le said 'Levies and Khasadars in regular police.

Regrettably, the appellant have been treated in violation of

~the - Constitutional " spirit * particularly after the 25"

D)

Constitutional amendment and subsequent orders.

-That further grounds, with leave of this Hon'ble Tribunal,
would be raised at the time of oral submissions.

Itis, therefore, humbly prayed that on acceptance of

this appeal,

() The impugned Notifications No. SO(Police-
I)HD/MKD/Levies/Misc./2020 & No. SO-
(Police-Il)HD/1-3/Federal Levies 2021 dated
21-10-2021 and subsequent retirement order
issued by respondent No. 2 be declared as
- lllegal,’ the same may be set aside.
Consequently, the appellant may be held

. entitled to complete his service till attaining 60

- years of age in light with Notification dated 14-

072020 .

'Alternatlvely, the impugned notifications may be
declared to be ineffective upon the rights of.the
appellant and ‘the appellant be allowed to.
complete his service till attaining 60 years of
age. | -



| n) Any other remedy though may not specifi cally
_ prayed for but which c:rcumstances of the case

‘would demand in'the interests of justice, may-

also be _gran'ted.
~ Appellant %

Naseeb Ullah
tdentified by counsels

Dr. Adnan Khan Bamster—at-l.aw
. Advocate Supreme Court of Paklstan.

& 2 A\
Umar Sadiq Advocate High Court

-

CERTIFiCATE'

Certlfed that no such like appeal has earlier beenmf' led
: before this Hon'ble Tnbunal on the subject matter.

Appellant

S

Naseeb Ullah



- BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

___—-L—_.-—

Service Appeal No.______ of 2023 | |
Naseeb-UIlah R PR B TIPS Appellant

Government of Khyber Pakhtunkhwa and another

Respondents '

* AEFIDAVIT

~ |, Naseeb Ullah (Appellant), do hereby solemnly affirm and:
declare that the contents of the above titled Appeal are true
-and’ correct to the best of my knowledge and bellef.,
Furthermore, no such Ilke appeal has earlier been t' led.before
this H_on able Tribunal-or elsewhere on this subject matter.

DEPONENT
e

Naseeb Ullah




A ‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE
BEFORE THE KHYBER PAKHTUNKHWA SERVICE

~ TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. __of2022
| Naseeb Ullah ................ s SO Appellant

~ Government of 'Khyber Pakhtunkhwa and another

............................... Respondents

ADDRESSES OF THE PARTIES

| APPELLANT:

Naseeb Ullah S/o Abdul Qayum R/o Shalkandai Tehsil Munda
 Samarbagh, Dlstrlct Dir Lower [Sepoy No.1689]:

(NIC# .') - (Celi# )

 RESPONDENTS:

[

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
| Civil Secretariat at Peshawar.
: 2) Government of Khyber Pakhtunkhwa through Secretary Home
. & Tribat Affairs Department Civil Secretariat at Peshawar
- 3) Commandant Dir Levres/Deputy Commrssroner Dir Lower at

Timergara.
- Appellant 9&!&}

. Naseeb Ullah _
Identified by counseis

- Dr. Adnan Khan Barnster—at-Law
Advocate Supreme Court of Pakistan.

e 7o

Umar Sadiq Advocate High Court
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. NOTIFICATION
" Peshawar the 4™ February 2013

FO

1n ea{erclsg of thc powbr confcrrcd by Section 9 of the PATA Lmes Force
Rngulatlon 2012 the Pmrvmcmlly GOVumnent of Khyber Pakhmnkhwa is pleased to

IR make t'nc fqllowlng mlﬁ, ﬂﬂmel?"

$hort title and commencemcnt (l) These mles may be- called Provincially

(2) They shnll come mto force at oncc.

2 Deﬂnltion.- (1) In ﬂle.-.e R\.ﬂcs, unl&ss the cpmext otherwise require, the followmg
- expresslon khall hnvc the meanfng hcreby xespectwely -assigned to'them, namely:-

: (a) Co “Appoumng Authority rheans the nppomtmg authority specified in rule-4;

Admimstm:ted ‘I'nbd ‘Areas. (PA‘I‘A) Fedcral Levies Force Service (A;nendéd) Rules,
2013 ' '

e ® “Commandant” means Commandant of the Force, ‘who shall be the
A

" -.?Deputy Commissioner in their mpectwe jurisdiction; -

" ©- Deputy Comumndant (Operation)” means as. Assistant Commxsamner or:

' __any oﬁoer of the sttnct demgnn:ted as such by the provincial govemment
" who shnll ‘be Deput)' Commnndant (Operation) of the Foree in PATA, to

 functions as may 'be prescribed; and who shall- be responsible to the
: Commmdant for operanonal matters of the Force in PATA.

- (d) _' 3 Depmy Commnndant (Admxmstra,tlon)“ means Deputy Commandant
e L ';(Admmlstmtnon) of the Force, who shall be an officer of the' provincial

s “'provmcml govemment to exercise in his respectwc jurisdiction such

o respons:blc to thc Cummandant in. admmzstranon and establishment
martcmof tl*e l“orce in PATA

exemse in his respective jurisdiction such power and perform such -

. govermment or any offiéer of the District designsted as such by the

- "powers andperfomi suchﬁmchonsasmaybepmscnbedand who shall be

c7e

- (e)I g '."_" “Gevcmn-nx mcans thc Govemment of Khyber Pakhtunkhwa, : A/

E (f) - “Home Depmmem rqeens_ Provincial Home & Tribunal Affairs
.:Dcpartment' . o |

‘- | Ry -. ,.“Imhal reenntmqm" means appomtmcnt made other than by promonon or

Lty Ty e

SN 2 “Schedule” menns the Schedule appended to thege rules’ Z/



-SCHEDULE-I - o @

SeeR_uIc 17.

Postlhﬂnk

Length of ser\rlcenge

- Subednr Mn;or (BS-IG)

33 years service of 03 years service as Subadar Major or 60
‘years ago whichever is earlier

.- _sg_.b-eda;_. (Bs-w) =

35yearsmweor03ywssamoea38ubedaror57years

8ge whichever i is earlier

| Naib Subedar (BS-11)

' '3?. years, service: or 03 years service as Niab Snbedag" or 54
- yemggewhlchevnrisearhof ‘ .

Y Hiaveidar (BSH)

B 29 years service or 03 years service as Havnldar or 51 years
. 2 agewhichever is earlier , :

"1

TRRESH

"] 26.years service or 03 years servico as Nmk or 48 years age
,whlchever is r.arher

I UREESD

-23 years service or 03 years servloe as L/Naik or 45 years age
;whachcver ia earlier L

TomoyBSE

N 70 yoars service or 42 years age whichever is earlier

A
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Iam‘r-lm Schedule— .

Unitom Force
|""1q.no PostiRank . ..
[

N TION .

"amendments in Scttedule-| of Ru _ ‘ _
leguiation for PATA Levies Foroe; 2012 & Ruie-24 of the Provinclally Administered Area
PATA) Federal Levies Force Service (Amended)

Tigaiifty Tor
prpql!_oﬂon

S Gmmmo'f K*bﬂr Pakhtunkhwa, '
" Homie & Tribal Affsirs Depariment
L Dafed Pestawar the 12" December, 2013

1. The Competent authorty has been pleasad to order
Rule-4(2) and’ ' llofRuIes-‘ITundengrapfﬂw

’
LY

Rules, 2013 as under:-

B su’ ey

o [ Oirect | Qualification
‘tion. | Quota :
-1 Quota_ |-

" |18).

Shadar Wl 8- | one Yoar sarvice
o - | as Subedar

100% -

""“!Q’ i -

Subeder (BS"-;IISi

One yeaf service
as Nalb Subedar

T300% |

{Fiaib Subedar 138-11)"

PO

One year service
gis Hawaldar

100%

'Héwalld‘a': (B_S-B) ™ 7| One year sefvice
SR -‘as'ﬂalk '

e TNaREs -

| as Lance Nak

100% - |

_6. LnnosNalk(BS-B) One yaar service

100%

as Sepoy

100% | Middle Riaasmlntﬂa

R

18, Head a.rmqrer-(BS_-'_j_lJ_

Oney_ear'sam:e
_aam&tnhr- .

400% . - Middie Pasa/Matric

5| Assistant morer . |

100% \ Mlddle-_. ;'adeatﬂcJ

vt

(Retin

shall boqm‘n’ted ;e

. - (1) All uniforin levy personnel shall
. retirement after wmg]eﬂoq of 25'years of regular service and no pxtenston beyond r;tlrament

pemonnel shall retire as per Schedute-lit or opt for

SCHEDULE-IL

) r Rule -17:(Retirernent) .
4. 1 S.No Post/Rank, . Length of servicelage for retirement - .
311 Subedar Malor (BS-16)’ 37 years' of service of 60 years of age whichever is earlier

" {1z [Supedar (BS-13) ___ 135 years’ of sarvice or 60 years of 299 whichever is earlier
- {1 3. Naib Subedar (88-11).. 33 years. of sarvice of 60 years of age whichever is earlier

31 years' of service or 60 years of age whichever is earlier

29 years' of gervice of 60 years of age whichever is earlier

'28 T of service of 60 ars of 'awlﬁd\evorisaaﬂiej

25 years' of service of 80 years of _gggwmchever is oarller

FC L

| afé |

R o Sk Tin un et S "
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BETI'ER COPY

HOMDEPARWI‘
B -Dmdre_shnwg:_me. 1_4@7-2020

Al

No. SO (Pohce-IDHDII-B In exerc:se of the power conferred by Section 9 of the
. - Provincially Admmlstered thal Areas: Lévies Forcc chulanon 2012; the Government -

of the Khyber Pakhtunkhwa is- pleased 10 dxrcct that in the Provincially Administered
Tnbal Areas (PATA) Fedcml chles Farce Smlce (Amended) Rules, 2013; the

T follorwmg ﬁmher amendments slmll be made, namely

B -w_rg@_ej_l_t_-— All ch:cs Pe,rsonal shall retire from' service on

. _ attmnmg then age of supemnnuanon i.e sixty (60) years or thcy may opt |

" for retlrement a.fter oompletlon of tWGntY-ﬁVG (25) years regular service,
S Epd ot T L -
,b) s:¢he¢us_g-m_gliéi_1 be déletéd. o

. SECRETARY TO
. GOVT: OF KHYBER PAKHTUNKHWA
‘ HOME DEPARTMENT

-1

- Copy forwapded to theis

Sy
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GO ERNMENT OF

KHYBER P
L-AFFAIRS

AKHTU INKHWA
DEPARTMENT

HOME AND TRIBA

conferre
Government of Khyber Pakhtu

- Levles Force Sarvlce (Am
be rnads namely - -

g tn \he said ruléé.'-a
. n Rulé 4, sub-
gy

I rnbruitmenl and promq\lon
o Provide
posls of Subedar Ma|or a

promolian to Ihe

- 2. Faor Rul

S "17 Ratlremant All Lavy
S exlension in semioe after re

V.

NOTIFICA
" Peshswar, dateﬂ tﬁe 22

' _isc.fzozo .
PATA Levies Force Reg
nkhwa is p\easad to direct

anded) Rules 2013 the

rule (a)' the lollowing snall
Commandanl shall be the. appo

3 For Scheduta-lll the follb\wl
' - “Schldule-m

N

-3-2021
. axerclse of the
ulatian 2012, the Provincial
that in the PATA Faderai
ments shall

powers

in

follow lng turther amend

Amandg]g its

pe substituted, namely:
inting authority for initisl

up to the rank of Subadar
d thal the appointing authority for purpose of
nd Superlnlendenls ghall ba

Sec.retaty Home tﬁepadmenl
e 17.the !ollowing shall be

subshtuted namety.

onnel dnall ratire as per Schedu!e-ln and no
tlremenl «hall be granted".

ng shall be substituted, namely:

[see rule 17

Cength. of service!

‘Name of the Post / Rank :\

Qunﬂﬂ_&;agjbn Tor Promotion . :

.nn

Thirty Seven “Years or

On the basis ol Seniority-

3 Subedar major (85-16) ‘
S R B cum-filness  from, amongst | Three years' Service 2
G ‘ ' ‘the,  Subedsfs ' _ having subedar Major of Sixly )
R : . - interenediate Ouaﬂﬂcaum vears of age W chevey |
NPT IESSapT e L is eariier ‘-
. fg | pubedar CEXKE By promoho'n. on the basls | Ty’ Five  Years '
S A ’ " of Seniorty Cum Fiiness In garvice of Five Yeras | -
i J N DO, .. e otlcming mannes, | saryce 33 Subedar or\
SN0 T U iy ", name Sixly years of *AQf
. . ' . S l] Fiﬂ? Percenl (50%) whichever 18 earlier - D
s gmom .amongst the . 1
- - Naib Subedars
" having intermadiate |-
quaification; and C 7— .
Cm me ‘percant (50%) (
rom amongst Naib
Subedars . having .
. . . - Bdnondﬂry S ..
S A | Naid Subedar (BS-11) - By promoﬂon. on (he Dasis | 1mny  Three Years |
T B P K x . ol Seniority Cum Fhaess In Service or Seven yaars' | -
SIRRUURTAE B i . l : folioming manner.. Servies. 83 Naib |,
‘. LT : narnely .| Subedarsor Sixly Yesrs:;
: N
t "/3/( z-rf F
L. : k 74 ’
¢ ."}‘. “ - ﬁ"“:' [ I
* v e = e pat .
./, T e )
(14 - <.t
- — < .J-—"".:-ﬁ.-n"’."‘ : X
4 N -.o‘f ::; o? . p::-l.-aq- .- -.:'ii
':,.'. -~ '::" O . l.ia‘
W vt 2N ,I:_:H

_\‘: -

FOS———r .
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DR sa ) ! “ "‘::_\' 5—’-\‘
«, 3 N X
( sl ’ 'f:::'j:
.. qualification. and B . .
“ (i) Fifty Percent (50%) from | -
. amongsi Hawaldars, I
e, :‘- . . . “ N N - J
s e Nams of the Post / Rank | . _Quaﬁﬁ_citlon for Promotian i Langth of Service! |
| R S SRR : Age_
: Rl Haw'aidar [85.08) - R N ™1 Thirty One years gervice
B SRR R P R of Three years service
-t AT S ' as Hawaldar or Filly
_ SR, T L. One years of age,
T R A I T whichevar [s earlier.
R ,'Naik-(ﬁm_ . . . _ wenty Nine ysars
o TemddT I -k LT sarvica or Thrae years .
A A S . . service as Naik of Forly
Coa e, P _ Elght years of ege,
- R . L ' whichever Is sarlier,
T . | Unsik (BS-0B) - 1 . . B Twenty Seven yaass .
I R SRR P L service or Three years
: ' C | gervice s L/Nalk or
| Forty Fiva years of age,
B T I . Lo . -] whichaver is earilsr.
=" Sapoy (B508] ————— [ Twenly Five years
o e _ : - ' service or Forty Two :
g T 1 - : years of age, whishever .|
T ° . . . ° | is eartier.”
L C SECRETARY TO -
. - GOVERNMENT OF KHYBER PAKHTUNKHWA,
. . 'HOME.& TRIBAL AFFAIRS DEPARTMENT
yrwirded to the' -’ .
" *4! Prihcipal Secretary lo the Govemor, Khyber Pakhtunkhwa, . - '
2. Principal Secretary-to the Chief Minister, Khyber Pakhtunkhwa,
_ 3. All Administrative ‘Secretartes lo Government of Khyber Pakhtunkhwa.
4, - Registrar, Peshawar High Court, Pashawar. : BRI
’ . All Commissioners, Khyber Pakhtunkhwa,

Y LN
on

All Deputy Commiissibners, Khyber Pakhtunkhwa.
. . Provincial Police Officsrs, Khyber Pakhtunkhwa. .
. All.Heads of Attached Department In Khyber Pakhtunkhwa.
... 8.7 PSO 1o the Chlef Secretary, Khyber Pakhtunkhiwa.
' '10. Accountint:General, Khyber Pakbilunkhwa.
7 11.Oiregtlon information, Khyber Pakhtunkhwa. ) e .
- '12. The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa.,
: T e is requested to. publish the above Notification in the Extra Ordinary Gazette of
. “knyber Pakhtunkhwa and supply 5Q copies (Printed) of the samg to the Home
Depariment - DT ' : ’
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:OFFICE OF THE - P

-

fg COMMANDANT DIR LEVIES T 1’ :
- DEPUTY commss/mum, R LOWER, o
No 2SS . e T '
ﬁated'!'imergarathcgg 5!2021 B A
. -‘." . &\ . CoN 3 L
~ OFFICE QRDER o _ | RARN
~ Consequent upon the amendments made by the Compclent Authonty in PA’I‘A cheral- L i
Levies Force Scrvme (Amended) rules 2013, Vide Nouﬁc'mon NO. SO (Pohcc-]l) llD' ) . E
/MKD/Levies /Misc /2020 dated 22.03-2021 e _' ;
SNo [ Bl Ne | Name & Devignation [ Date —af [ Date~of | Remaries
_ , _ : Birth - | bappointment’ I ,
1 1657 Sepoy Juhar Ali - 103.02.1979 ‘[ 01.2.2003  } Relired on attaining’ ,
' ' S B " | the age of 42 yeurs |
: ' i as Sepoy. -
2 [ 1659 | Sepoy Ajmal Kban 09.09.1977 | 1.2.2003. T y ,.V
3 [ 1663 Scpoy Said Wahab - 1968 30.12008 . o = BN
5T T668 [ Sepoy Umar Fifman | TI41978 | 63.2008 Ty
5 1672 | Scpoy 1iabib ur Rahmits TT3.1979. | | 8.4.2004 “do 1
§ 1676 ' Scpoy Farman ullsh 105.1978 | 10.4.2004 B -
7 {1678 10.03.1975 | 1242008 | -
. L Yy .
18 =i'16-{i?" ; ;l ac.po)hq:mtﬁi?lmn - ?,03 lg?b, ﬁ,:i_lﬁ_;i,?ﬂq%‘ T
511681 | Sepoy Ta) Muhammad | 02.4,1975 | 17.4.2004
10 | 1683 | Sepoy Taj ol Mulk 3041972 | 2142004 e
1T {1685 | Sepoy Jchan Badshah 751973 |5.10.2004 - %
12 | 1689 [ SepoyNasech ullsh 1221975 | 18.11.2004 T ] 7
517650 | 'Sepoy Avizur Rabman | 10.2.1975 [ 19.11.2004 | Jo -
14 11696 T R 82194:35 "1 14.12.2004 do ] T
| . 9% . - S
15 | 1710 | Sepoy ltbar Khan '2321978 12323000 - | EIERE =k
16 [1717 | Sopoy Lsmail Khan 72 1971 16.11:2005 o 1
7 | 1712 | Sepoy Muhammad Karim AT 1592005'| oo -
{5 {1720 + | Sepoy Reim wiHaq 2'521‘9?2 | 30:8:2006 o
1§ [ 1723 | Sepoy Tmrwn Khan § 46 u'n: 53000 |
| 20 1734 Sepoy Rakhl Zaman Iﬂ*..lO?G, :1..3.'.".[10.\"
211737 | Scpoy Mudasir Jumal TS.5.1077 | 10008 | on




1743 .,

I Sepoy Israr ud din (1973~ [653008 e
3’7—‘,1%1747 Sepoy Zafar Iqbal | 2581976 | 1.9.2008 &
¢ 1757 | Sepoy Muhammad lkram | 2041578 | 12.2009 do
5 1758 Sepoy Arshad Ahmad 45.1_9_7? 922003‘ o
5| 1768 | Sepoy Bacha Rahman f.n,mv = é.v.ﬁoosi' o
7 1868 Scpoyj-la?ml Muhammad }15.3.1978 ‘.’.2!2 (.)U‘)‘ du
3 | 1906 | Sepoy Said Alam [T1.1976 [ 7.1.2010 do.
) |1932" | Sepoy Asghar khan 2291978 | 25.2.2010 do 1 4
Y {1937 | Sepoy Sabir Khan 30.1.1978 gs-.z._zdm. do | ))/
I {2005 Sepoy Qusir Jatal 11.9.1978 fﬂs"mu do -‘
1" {2009 | Sepoy Saced uliah Talom .mzow T AS/
i 2042 ISepoyAtzmehan 2979 | 1233010 & 1
7 [2056 | Sepoy Shah Khalid 35157 1233010 G 7 -3
i 2077 POy SEHRE A 41575 [ 1233070 5 |
S[2122 | Sepoy Salshuddin | 13097 310.3_2010' rry 1
I [ Sepoy rmir A 221578 | 1.52010 - e -
{2159 | Sepoy ALl Akbar 3021575 | 24.5.3010 o 1
7| 1666 | Sepoy Shah Faisal + | 02.1.1978 “ 312004 do 1
» (2095} Sepoy Muhammad Hanif 1221575 | 1232010 T do :-

lo, /'7'06 — /0

P
'Y

4.
5.

Copy forwarded for infotmation to the:-

“\

Secretary to Commissioner Malakand Division Swat.

Section Officer ( Police-II) Home & TAs Dcpmpnt Peshawar .

District Accounts Officer Dir Lower.
Subedar Major Dir Lévies.
Officials Codncerned.

Deéputy Cummlsswuul
- Commundan

: Darﬁ&" A

D Lp b ty Commissioner/
Conmzinday

iiwtfcr

Dir 1 enicx
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Judgment Sheet
PESHAWAR HIGH ICOURT, PESHAWAR.
' (JUDICIAL DEPARTMENT)
. WP.NoA470-P/2021.
Date of hearing ~—  29.11.2022.
Barrister Dr.Adnan for the petitioners.
Mr.Saqib Raza, A_A.G for the respondents.

- - S M -ATI'I'IQ"UE SHAH, J:- For-the reasons

» recorded Iﬁ our detailed judgment of even

date i WPNoIGT-M2021 fitied

'- __FMﬁhammad ‘Ghafér etc. Vs. Govt of

 Knyber Pakhtunkhwa’ this writ petition is
dismissed.

Anpounced. .
‘Dt.29/11/2022.

HON'BLE MRJUSTICE LAL JAN KHATTAK, b
HON'BLE MRJUSTICE $ M ATTIQUE SHAH & .
HONBLE MRJUSTICE SYED ARSHAD ALL

. (ARAHAN Lourt Sartwy)




'PESHAWAR HIGH COURT, PESHAWAR.
" (JUDICIAL DEPARTMENT)

. WP.No367-M/2021 with IR,
© CMNos,1053/2021 & 1183/2022.
. Date of hearing —  29.11.2022.
¢ -Barrister Dr.Adnan for petitioners.
Mr.Saqib Raza, AA.G for the respondents.

s M_ATTIQUE SHAH, J:- Through this
- -s_lngte Judgrﬁeni. we.shall also decide the
-connected writ petitions bearing Nos.337-
mr2021, 4OB-JIW2021I,- 503-M/2021, 514

| Mr2021,° 518-M/2021, 450-M/2021, 601-
M/2021, 681- M/2021, 632- M/2021, 916-
- M/2021, 968- M/2021, 980- M/2021, 1221-
MW2021, 1222-M/2021, 1252-M/2021, 2210-
Pr2021, 2913-P/2021, 5092-P/2021, 5423-
P/2021, and 5424-P/2021 as adjudication
ofa common quesﬁon of law and fact Is
involvéd_in all the petitions wherein the

* petitioners have challenged the vires of
nofification No. SO (Police-ll) HO/

| MKDlLevies/Misci2020 dated 22.03.2021
wﬁerebyl 6n the basislof impugned oﬂ‘icg

order bearing No.128/DC/CSL  dated cT¢

el

ATTE
EXAMINER /

Pf-}Sha\mar Hi ‘-'OUFT



[ N

20.04.2021; they have been retired from .
_. service with further prayer that they be

reinstated into service from the date of their

r'etlrement_-i;e, 20.04.2021 with all back

' 'beneﬂté._ In ‘alte_rhativ'e, they have prayed

that the respondents be. directed to treat

thlem'at par with erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)
and; absorb them in police and; grant them
full pensionary benefits.

2. | Likewise in W.P.Nos.333-M/2021,
334-M2021, 335-M/2021, 338-M/2021,

345-M2021, 1026-M/2021, 1035-M2021,
. 1187-M/2021, 1206-M72021, 1207-M2021,
" 34-M/2022, 212-M/202 and 993-P/2022 the

petitloners have made the following prayer |

“On acceptance of this writ
petition, the iImpugned Notification
' SO (Police-ll) HD/ MKD/Levies/
Misc/2020 is against law and the
fundamental dyhts guaranteed by
the Constitution of Islamic
.. Republic of Pakistan, 1973, may -
" be declared llegal void ab Initlo
and of no legal effects on the .
rights of the peﬁﬂoners »

ATTE
EXAMI E

Pash awar Hi COUH

c7’



Slmilariy, in COC Nos 38-M/2021 In

“Pr2022 in W.P.No.1335-P/2022 petitioners

- seek -initiation of contempt of court

proceedings against the respondents for

violating the order of this court dated

.~ 21.04.2021 passed in W.P.No.367-M/2021.

3. Brief facts of the case(s) are that the
petitioners 'were appointed in the "Swat

Levies Force” as Sepoys etc. and presenitly

terms and conditions of their services are

regulated by “Previncially Administrated

Tribal Areas Levies Force Regulation 2012*

' whereunder besides PATA Levies Force

: Ru!es 2012 PATA Levies Force Service

(Amended) Rules 2013 were also framed.

~ Rule 17 of the Amended Rules 2013, deals
“with the' retirement of personnel of the

' force wh:ch was amended vide notification

dated 12. 12 2013 in the manner that “All

the personne!_ shall retire as per

Schedule-m and no extension in service

- . beyond retirement shall be granted”. On

14.07.2020, vide ' Notification No.SO

WPNO 36?’-M/2021 and COC No.436-



1
-
pe

(Police-IDHD/1-3,  rule 17 was further
amended by deleting schedule-IV as *All
uniformed force shall retire from service
on attaining the age of superannuation
Le. Slxty (60) yo;rs- or they may opt for

_ ratlréhlént after completion of twenty-
five (25} years -~ regular  service”.
Tﬁereaﬂer' -once again through certain
Imo-difications ruie, 17 was amended by
éWing life to the deleted schedule-lil of the
rules 2013 as under-

“Retirement; All levy personnel
shall retire as per Schedule-l!

A . . and no extension In service
after retirement shall be
granted.”

| 4, Being aggrlévéd from the ibid
améndm'eﬁt, the petitioners have filed the
instant petitions. |

5, Pursuant to the directions of this -
ﬁoun respondents have filed their parawise
comments, %emln issuance of the desired

- writs has been opposed. .

6. . Leamed -counsel representing the

~ petitioners vehemenﬂy argued that thé

ATT@ED 7T
EX R L
"~ Peshawar Migh Court




e

impugned Notification is arbitrary, perverse,

lliegal, issue_d without lawful authority and

mala fide intention just to deprive the
| petitioners of their vée’.ted- rights accrued in
- their --fav-rour hénce violative of their
 fundamental Trights guaranteed under the
Constitution aﬂd thus ﬁot sustainable in the

‘eye of law. That though the impugned

Notification was issued under the regulation

2012. However, after the 25" Constitutional

" amendment, the said regulation does not

hold field, therefore, the Iimpugned

Notification is liable to be set aside.

7. Conversely,  worthy AAG

representing the respondents opposed the

arguments so advanced by learned counsel

representing the petitioners at the bar while .
arguing that after the 25" amendment the
-Pfdvincial As;sembly, passed the
"c_:ohtinﬁatipn of laws Act No.111 of 2019
through which the laws applicable to
‘erstwhile PATA were allowed to continue

. including *Provincial Administered Tribal

Amas Levies que Regulation, 2012" and;

ATTESTED
- EXAM! :
h’_‘esha,war Higb¢ours



s

--Itﬁ_emfo're. the impugned Notification was
issued per law which does not require any
interference by this court In fts writ
jurisdiction under Article 199 of the
Constitution. ‘Further, petitioners ‘are Civil
Servants, and; matlér in question revolves
. arﬁund the. teﬁﬁs and conditions of their
- service which Is the exclusive domain of
- the Servios Trbunal as such the
- jurisdiction of this court Is barred gli\}e'n' the
explicit provision of Atticle 212 of the
-' -Constitution'. L
8. Hea_rd. Record perused. -
9. Beforeldisc':uésing merits of the case
o ;o we deem it a?propﬂate to discuss the
- background of the matter in hand to
properly oﬁfnpr'_ehend the issue involved
It-h-e_reini it.is worth mentioning that earfier
' the Services of tﬁg LeWes Force were dealt
with under the Frontier Imegular Corps
(FIC) rules, 1962 which was substituted by
the “Provincial Administered Tribal Areas
Léw'eé Force Regb!aﬁon, 2012” (regulation)

" and under the said regulation “PATA Levies
. |

|
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Force (service) Rules, 2012° were framed

" for Provincial Levlés Force, While separate
service rules were also framed thereunder
fo.r PATA Federal Levies Force performing

" duties in *PATA" known as “PATA Federal

Levies 'Force . Service (Amended) Rules

2013. Rule 17 of the ibid rules deals with

,the'i'etiremént' of the Levies personnel

which was amended from time to time.

~ However, 'p_eti_tion'ers- have beoo}na

_agQriev'ed from the impu'gr-led Noltlﬁcation
vide which the petitioners' retirement age
was altered which is challenged by them

fhrough instant pétitions.

'1,0. -'Thé ‘main contention of the

" petitioners Is that after 25" amendment the

regulation has lost its efficacy and sanctity

~and has become redundant, therefore, the
Impugned amendment under the said

regulation is llegal being void ab Initio. It Is

worth mentic_mihg that after the 25"

‘amendment in 2018, both FATA & PATA
were- merged in the province of Khyber

. Pakhtunkhwa and Federal Levies Force

CATTESTED
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working 'in FATA was merged into the

regular police of the province. Albeit, in

Mal_akand Division, Levies Force is still

regulated by ‘PATA Federal Levies Force

Service (Amended) Rules 2013 in view of

the Khyber ‘Pakhtunkhwa Act No 111 of

2019 through which the laws prevalent in

- erstwhile PATA at 'the time of 25"

amendment were allowed to confinue
including regulation 2012 which still holds
the field and as such the same is a'valid

iné.trurnent. * Therefore, impugned

- Notification was issued by the respondents

with lawful authority.

11. Moving toward the status of the

- petitioners it is worth mentioning that earlier

‘this court ‘while deciding W.P No 528-

M/2016 (!kmﬁlullah’s case) determined the
status of personnel of the Provincial Levies
Force as that 6f civit servants in the
followingl terms:- |

*19. The Provincial Levies Force
(“Force”) was granted statutory
cover | through Khyber
Pakhtunkhwa Regulation No.1 of

ATTE
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| 2014 (‘Regulaﬂon"’). Paragraph

No.3 of the Regulation envisages

for constitution and establishment

- of the Force and its functions. For

* ease reference paragraph Nos. 3

and 4 of the Regulation are
reproduced as under-

" "3, Power to constitute and

maintain by the Force and its

_ functions.— (1) Government may

N ().
_ ()

_' (c)

(d

(e}

-

(@

)

ny

0

ponstitute'and' maintain a Force for

- performing the following functjons,

namely:
ensufing security of roads in PATA;
ensuring security and manning of

‘piquet; :
-guarding  Government institutions
 and installations;

ensuring secury ‘of Jjalls and
arrested criminals;

generally maintaining law and order
providing mobile escort to VIPs;
anti-smuggling activities especially
timber smuggling;

destruction of illicit crops;

sgrﬁng of summons or procedures;
rald and arﬁbush; and -

such other functions as Government
may, by notification in the official
Gazefte, require the Force to
perform. :

2) - In discharge of their functions,
officers and staff of the Force shall

[
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be. guided In accordance with this .
. Regulation and the rules.

{3} -The head of the Force shall
- be Commandant in his respective

Jurisdiction.

(4) . Secretary to - Govemment,
Home and Tribal Affairs Department
shall be the competent authority of

. fhe Force.

(5) The Force shall consist of
such ranks and number of officers

_and "members and shall be

constituted In such manner as may
be prescribed by rules.

i

" (8) *The officers and members of
. the Force' shall receive such pay,

pension, allowances and other

~ remunerations and shall enjoy such

leave and other privileges as may be
prescribed by rules.
(7) The officers and members of

-the Force shall wear such uniform as
" may be prescribed by rules or

instructions.

(8) . The . administration of the

Force shall vest in the Commandant
in his jurisdiction who shall
administer it. in accordance with the
provisfoné of this Regulation, rules

B arid instructions.

(99 The Commandant shall
exercise his powers and perform his
‘functions under the general
supervision and directions of
Govemment.
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4. Powers and dutles ' of

, oﬂicem and members of the

-(a)

(b)

(@

Forve. —An officer or member of the

'Force shaﬂ- '

take effective measures for ensuring
securily of assigned jurisdiction and

unlawful interference;
prevent unauthonzed persons and

for. sefeguarding against acts of |

vehicles fmm access to the tenitorial

| unsdrction

(-

take eﬁectrva_ measures  for

preventing sabotage, placement of
car bombs, letter bombs, dangerous

article and camiage of arms and |

- ammunition into the restricted area;

use such arms and ammunition and

'_ the Commandant or an oﬂicer

(e)

7

authorized by him;

‘search and arrest without warrant

any person who he suspects of

‘endangering. or attempting to

endanger or having endangered the
safety of an installation and may use
such force as may be necessary in

_the discharge of his aforesald duties;

and -
perform such other legal func{::ons as

him to perform”.

© 20. The close perusal of the

Regulation would clearly show
that the Force is receiving its

.salary from the Provincial

ATTE
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Exchequer and performs the

policing service in the erstwhile
PATA. . |

 21.  Having said this, we would

now refer to the crucial issue as to

whéther the employees of the

Force can be termed as a civil

‘'servants and as such they cannot .

maintain aconstitutional petition
before this Court for enforcement
of the terms & conditions of their

- 'service,

22. The connotation ‘civil
sefvant' Is defined and explained
in respéct to the Province of
Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973").

For ease reference, we would
refer to Section 2 (b)-of Act, 1973,

which re'ads as under:-

“2. Definitions.—{1) In this act,

unless the confext otherwise
requires the following expressions

'shall have the meanings hereby

respectively assigned to them, that is

to say—

(- ) RN

(b)

“civil servant” means a person who is

a member of a civil service of the
Province, or who holds a civil post in
connection with the affairs of the
Province, but does not include—

‘Peshawar High Court
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(i)

a person who is on deputation to the
Province from the Federation or any
other Province or other authonty;

a person who is employed on.

_contract, or on work charged basis,

or who is paid from contingencies; or
a person who is a “worker” or
‘workman™ as ‘defined In the

Factories Act, 1934 (Act XXV of

1934), or.'l_' .the - Workman's
Compensation Act, 1923 (Act Viil of
1923)".

23. The berusal of the definition

" would show that a member of a

- who holds :a civil

civil . service of the Province or
post in
connection with the affairs of the
Province is civii servant. All
Pakistan Services are explained
in Article 260 of the Constitution,

~ which reads as under:-

................................................

sesssebasrasserengreen

"service of Pakistan® means any
seyrvice, post or office in connection
with. the affairs of the Federation or

- of a Province, and includes an All-

Pakistan Service, service in the
Armed Forces and any other service

~ declared to be a service of Pakistan

by or under Act of [Malis-e-Shoora

- EXAMIM
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(Padiament)] or of a Provincial
Assembly, -but does not include
servico as Speasker, Deputy
Speeker,  Chaiman,  Deputy
Chaimman, Prime Minister, Federal

" Minister, Minister of State, Chief
_Minister,  Provincial ~ Minister,

[Attorﬁequeneraq, | [Advocate-
General]] Parflament Secrefary] or
[Chaimhan or member of a Law

‘Commission, Chairman or member

of the _Céuncﬂ of Islamic Ideology,

. Special _Assléfant to the Prime
. Minister, Adviser fo the Prime.
 Minister, Special Assistant to a Chief

Minister, Adviser fo a Chief Minister]

‘or member of a House or a
 Provincial Assembly;

Whereas Article 240 of the
Constitution envisages that:- ,
‘240. Subject to the Constitution, the

appointments to and the conditions

of service of ‘personé In the service
of Pakistan shall be defermined —
(8) v

- (b) in the case of the services of

a Province and posts in connection

-with the affairs of a Province, by or -

under Act  of the. Provincial

- Assembly:

Explanation.- In this Article, “All-

" Pakistan Séervice” means a service
. common fo the Federation and the .
_ Provinces, which was In existence

fmh?ediately before the commencing

EXAMI /
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- day or which may be treated by Act

of [Majlis-e-Shoora (Pariiament)J
24. The Phrase “performing in

" connection . with. the affairs of .

Federation or for present matter

Province®  was  elaborately

explained': in the case of

- Salahuddin - and 2 others vs,

Frontier S ar Mills & Distill
Ltd., Tokht Bhai and 10 others

(PLD 1975 Supreme Court 244).
In the said _judgment. the Apex

.- Coﬁrt has held:
- “Now, what is meant by the phrase
- “performing functions In connection

with the affairs of the Federation or a
Province® it is clear that the
reference is to govemmental or State
functions, involving, in one from or
another, an element of exercise of
public power. The functions may be
the traditional police functions of the
State, involving the maintenance of
law and order and other regulatory
activities; - or they may comprise
functions pertaining fo economic
devefopﬁrent,' social welfare,
éducation, public utility service and
other ~State enterprises of an
industrial or commercial nature.
Ordin'arﬂy, these functions would be
performed by persons or agencies

" dirsctly appointed, controfled and

financed by the State, ie., by the

C|‘ t{
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_howeve‘r, their  terms--— and.

Federal Govemmenf_or a Provincial

" . Govemment" ,
25.  Admittedly, as evident from

the bare reading of paragraph-3 &

. 4 'of the Regulation, the present
L petitioners are performing policing

service in the erstwhile tribal area,

Ty,

conditions are being regulating -
through Regulation No.1 of 2014

'and after thg-émission of Article
247 from the Constitution; through
" a provincial statute Le. the Khyber
. Continuation of Laws in the
- Erstwhile Provincially Adminlstered .
- Tribal Areas Act, 2018 (Khyber

Pakhtunkhwa Act No. il of 201 9),
the operation of Regulation No.1 of
2014 was continued. Thus, the
essential criteria for being a civil
servant is that the person holding
the post must perform his functions
in connection with the affairs of

‘Féderatioanrovince and the tems

and conditions of his service
should be determined by or under
the Act of Parliament/Provincial
Assembly The Apex Court in the

case of F edgggﬂon of Pakistan
through  Sec Mini. of

Interior __(Interior Division), é

Islamabad and others vs. RO-

ATTES@
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Ex-DSR . Muhammad Nazir

' (1998 SCMR 1081), while dealing
- with the case of an employee of
- Pakistan Rangers has observed

that: -

“7....Perusal of ‘these rules clearly
shows that they are all embracing,

_ and therefore, under the amendment

of section 1 of the Pakistan Rangers

Ordinance, these rules would prevail -
over the Rules of 1973, The Pakistan
Rangers Ordinance was promulgated

fo constifute a force called the

. Pakistan Rangers for the protection of

and maintenance of order In the

~ border areas. Since with regard fo the
~ status of the members of the force the

Pakistan-Rangers Ordinance is sifent,

 therefore, it can be safely said that
the employees of the Pakistan

Rangers will be deemed to be civil
servants  as they are performing
duties-in connection with affairs of the
Federation and hence under the
Service Tribunals Act, 1973, an
éppéa! by a member of the Pakistan

- Rangers regarding a matter relating
o terms and conditions of his service

is competent before the Federal

" Service Tribunal...”.

26. Similarly, in the case of

omm Erontler
Constabulary, ____Khyber

N Pakhgnkhm, Pe;_h awar __and

ATTESEI%»
. EXAMINE

Peshawar High €ourt



others vs. Quf Raqib_Khan and
othérs (2018 SCMR 903), the
Hon'ble Apex Court has elaborately
examined service. structure of the
employees - of . Frontier
Constabutary, which is established
under Frontier Constabulary Act
(ActXlll) of ~ 1945, Relevant
paragraphs of the said judgment
are reproduced és -under.-

6. -Thne"e broad tests for
establishing the status and character
of a civil servant emerge from the
Constitutional rhandate of the afore-

'going Aticles. Firstly, under Article

240(a) of the  Constitution,
appointmenté to and the terms and
conditions of service of the persons in
the 'sendce,' of Pakistan® are be

| determined by or under Act of
. Psrliament. Secondly, by virtue of

Afticle 260 of the Constittition,
‘service of Pakistan’ means any

service, post or office in connection

with the affairs of the Federation.
Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction
to adjudicate disputes relating to the
terms and conditions of persons, who
are in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federal Service Tribunal. These
tests are mentioned in the
Muhammad Mubeen-us-Salam casé

ATTE 5
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- ibid (at pp. 686-689 of the law report).
The definition of the tem ' ‘civil

servant’ In- the Act adopts the

 Constitutional criteria given In Article
260 noted -above to relterate that a

person who, inter alla, holds a civil

bost ‘in connection with the affairs of
the Federation” including any such
. post connected with defence, to be &

civil servant. The larger Bench has in

‘this respect taken the logical step to -
- incorporate the requirements under
Article 240 (a) and 260 of the
Constitution as the definitional criteria
. of the term “civil servant” (at p. 682 of
~the law report).

7 . Having noticed the qualifying
criteria of & civil servant under the
faw, it Is appropriate now to examine
the factual matrix of the present

 controversy. The FC was established

by the NWFP Constabulary Act, (Act-

 Xill) of 1915 (‘Constabulary Act).

Section 3 of the Constabulary Act

empowers the Federal Government to

maintain the FC as a force “for the
better protection and administration of

the external frontiers of Pakistan
_within the limits of or adjoining North-

West Frontier or any part thereof.
Section 3-A-of the Constabulary Act
authorises the Federal Govemment to
employ the FC outside the limits of or

“adjoining the North-West Frontier

Province in other parts of Pakistan for

CCATT in
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‘the  better  protection  and
" administration of those parts. Section

5(1) of the Act ibid vests the Federal

" Govenment with power to appoint

the Commandant a:;d other persons
including .the District Constabulary
Officers or Assistant Constabulary

_ Omcars of the force in one or more

districts. - Section 6 delegates to the

3 Qomhiandant . and District
" Constabulary . Officer the power to
appoint éubordinate officers in the
manneér prescribed by Rules made
under the -Act. 'The Federal,

Government  exercised its power
conferred by Section 21 ‘of the

~ Constabulary Act, to frame the NWFP
. Constabulary Rules, 1958

(“Constabulary - Rules”), In order to
prbvidé the terms and conditions of
service of the officers and men in the
FC.. " .

8. it will be observed that the
matter of terms and conditions of
service of the respondent-employees
of the FC, are.in :the first place
requlated by the Constabulery Act
and elaborated pursuant therefo by

: the FC Rules. “The provisions made

by the . Constabulary Rules are in
furtherance of and in exercise of the
power conferred by the Constabulary
Act. ;.'?:e,mfore, the terms and

condiﬁon.s of service of the

employees of the FC are prescribed

. ATTES
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in the Act and the Rules. The test laid
down in Aficle 240(a) of the'
- Constitution  requires, that the
appointment o and the terms and
conditions of service of posts In
connection. with the affairs of the
~ Fedsration ‘and of a service of
- Pakistan shall be determined "by or
under an Act of° Parliament. The
expression ‘by or under” in Article
'240(s) of the Constitution authorizes
" the terms and conditions of service of
a civil servant fo be provided both by
statute or by statutory rules. The
_‘pmviskm made in the Constabulary
Act and the ‘_-Consfabufary -Rules;
therefore, satisfy the Article 240(a)}
test. The judgment in the Muhammad

| 'Mubeen-us-Salam  case ibid
endorses this point of view:-

"86.... The terms and conditions of
service of those employees, however,
" are required to be specified under
Article 240 of the Constitution by or
under Act of the Parfiament. Thus, the
conclusion would- be that only those
,bersons,. who ‘are in the service of
Pakistan, as discussed hereinabovs,
and.if their terms and conditions are
govemed either by a stalute or
statutory rules, in terms of Article 240
of the Constftutlon; can seek remedy
before the Service Tribunals..”

27. Similarly, this.-Court in the
_c{asel of Gul Munir vs. The

-

-




Government of Pakistan through

Frontier Reglons ~ (SAFRON),

Islamabad and others (2019 PLC

- (C.S} 848), on the basis of law laid
~down by the Apex Court in

Cqmmagqan; Frontler
- Constabulary__ Khyber

Pakhbtunkbwa, Peshawar's case

‘(2018 SCMR 903}, while dealing

with the case of Federal Levies.

- Force, which was established
through Federal Levies Force .
‘Regulation, 2012 having the same

structure ~ of service for its

-_employeesffofce as provided in
' Regulation No. 1 of 2014 has held
h _ that employees of the Federal
- ILev'ies Force. whose terms and
" conditions of service are governed

under F_e'deral' Levies Force
Regulation, 2012 are civil servants.

Keeping In view the above, the

Force established under Regulation
No. 1 of 2014 qualifies the criteria
of being civil servant in view of its
composition, functions and duties

as per law laid down by the Apex
Court in the cases of Federation of

stan rough ac,
11t of Interior (i, or

'slon), Islamaba Q
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. 7. .ys. RO -D. amma
. Nazir_ (1998 SCMR 1081) and
Commandant, Erontler

Constabulary, _ Khyber

Pakhtunkhwa, _Peshawar _and ' . A
- others vs ’i- Gul Raqlb Khan and . |
others (2018 SCMR 903), thus, the
| preliminary objection raised by the
 leamed  counsels for the
R " _respondents s sustained and_
N accordingly, the preéent_petitions in
view of .clearlyb'_ar contained in
Article 212 of the Constitution are
| not maintainable. The present
o .. . petiioners - may agitate their
u S grievances .béfore the Provincial
+- - Services Tribunal. However, prior to
" this judgment, the status of present

’ peti_tionérs being a civil servant was

y
PN
e

xS

v a not determined and in the similar
A L I o -

v ' -cases, the Apex Court in Gu/ Raglb
“ Khan's case (2018 SCMR 903)

:;f i e R has held that:. '
M. “11. It follows .from the dicta laid
~ down above that the protection of the

~border areas is a soversign function k

belonging to and performed by the

Federation. The same duty Is

‘performed equslly | the present case

by the FC not only on the frontiers of

KPK Province but also by maintaining

EE order in other parts of Pakisten. For *7/' C
e discharging - such- functions, the 6

o ”
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" services rendered by the FC have
" -direct nexus with the affairs of the
" Federation. Therefore, the reasons
. given in the Muhemmad Nazir case

(supra) fully apply here as well and we
hold that the employees of FC are civil

servants. Insofar as the question of

competent remedy in respect of

" service disputes of FC men Is
_concemed, we hold that in & matter

relating to. the terms and conditions of

service of the respondent-employees
_of .the FC, an appesl before the
" Federal Service Tribunal is available to .
them as the exclusive remedy under - .
* the law. Accordingly, this remedy may

be availed by them within the statutory
period of limitation commencing from
the date of issuance of cerlified copy

“of this judgment. All these appeals

filed by the appellant-Commandant,

‘FC are according alfowed in above

terms”.

When case of the petitioners (PATA

“ngerél. Levies Force) was examined in
'Ijuitapbsiﬁohl with ‘the Provincial Levies
Forpe and jbid judgment. we observed that
" serviog- of -"bo'th -"th-e_foroas is govemed
under 't‘hep rules so framed under the
_provisions. __dff “Provincial Administered

- Tribal Areas -Levies Force Regulation,
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2012". Therefore," we believe that the
status. of petiﬁoners is that of clvil.servants
for alt prﬁctical and mate_rial purposes, and
a8 - sucﬁ,_ ?fhe_ “matter- of terms and;
'oondfﬁons of their service squarely falls
| outside the ar'n_bit‘of writ jurisdiction of this
court given the explicit bar contained in
-Atticle 212 of thé Constitution. As earlier

dlscugsed--servlceirules of the petitioners

" (PATA Federal Levies Force) and

Provincial Levies Force both were framed
under. the . provisions | of “Provincial
Administered Tribal Areas Levies Force
Regulation, 2012* and through the ibid
judgment, the personnel of Provinclal
Levies Foe were deciared as Civil
Servants after exhaustively discussing the
matter of Levies Force performing their
- .duties in PATA. Theréfore, on the same

premise, we have no hesitation to hold that

the petitioners are Civil Servants as their

service fulflls the entire critera of Civil
| Servants so provlded'by the law. Learned

counsel representing the petitioners could

ATTES
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_not distinguish the status of petitioners
" (PATA Federai qules Force) vis a vis

Provincial Leavy Forcs in any manner. Both

forces are performing their functions in the

same area for-_ the same object and;
pumoée,' and both are being maintained
. through the provincial  exchequer.
Therefore, 'th-e: matters arising out of the

terms and: conditions of service of the

'peﬁtloners ‘are only amenable to the

o jurisdiction of the Servlce Tribunal In terms

of Article 212 of the Constitution.

- So far as the contention of petitioners

| that .they have challenged the vires of the

impugned Notification and as such the

sérné are not amenable to the jurisdiction

of the 'Se'rvid-e_ Tribunal is concerned,
~ suffice ‘it to sta_té that it has long bee)'n
'setﬁed that Service ‘Tribunal has ample
 Jurisdiction to deal with the lssue of vires of
. the Iaﬁ ‘and_ rules framed thereunder. 2015
SCMR 253 NATIONAL ASSEMBLY
-I SECRETARJAT through Sectrary V.

" MANZOOR AHMAD and others.
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Therefore, the contention so agitated at the

. bar is misconceived and as such repelied,

In view thereof, ‘the status of
petitioners has been declared as that of
Civil Servarits' and the-matter in question
revolveé .érlou'lnd the terms and; conditions

of their service which does fall outside the

jurisdiction of this court given the baring
- provision of Article 212 of the Constitution

, and as such Instant petitions are dismissed;

being not : maintainable. However, the

-petitlor_aefs may- -approach' the worthy

Service Tribunal for the redressal of their

- grievance If so advised. Albeit, earlier the
status - of péﬁﬁoh__erg being civil servants
'-was not determined, therefore, the
--peﬁﬂonlers ﬁzéy avail the remedy of appeal
~ within the statutory period of limitation

commencing from the date of issuance of

the certified copy of this judgment in terms

- I_of the judgment of august apex court in Gul |

Raqlb khan's case 2018 SCMR 903.

!

COC = Nos.38-M/2021 in
W.P,No.367-M/2021 and: COC No.436-
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