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RFFORE the khyber pakhtunkhwa service 

tribunal. PESHAWAR (CAMP COURT AT SWAT)

Hu of 2023Service Appeal No.,

Shah Yousaf S/o Bahadar Khan R/o Daskor Tehsil Warai 

District Dir [Subedar Major]
Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat at Peshawar.
2) Government of Khyber Pakhtunkhwa through Secretary 

Tribal Affairs Department, Civil Secretariat atHome &
Peshawar.

3) Commandant Dir Levies/Deputy Commissioner Dir Upper.

Respondents

appfai under section 4 of 
THF KHYBER PAKHTUNKHWA SERVICE

tribunal act, 1914

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-n)HD/MKb/Levies/Misc./2020 dated 

22-03-2021 & No. SO (Police-ll)HD/1-3/Federal 
Levies 2021 dated 21-10-2021 and subsequent 
retirement orders Issued by respondent No.2 may 

be declared as illegal and the same be set aside. 
Consequently, the appellant may be held entitled 

to complete his service till attaining 60 years age 

in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.



Respectfully Sheweth:

That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A").

That after successive promotion orders 

occasions, the petitioner was promoted as Lance Naik, Naib 

Subedar and later on Subedar.

That finally the Provincial Government through its Home 

Department granted promotion to the petitioner as Subedar 

Major, the highest rank of the Force in uniform, vide 

Notification No. SO(POLiCE-il)/HD/2-3/018 dated 28-11- 

2018 (Copy of notification dated 28-11-2018 is attached as 

Annexure “B").

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

That subsequently, the Governor Khyber Pakhtunkhwa, 

under the omitted Article 247(4) of the Constitution 

promulgated the PATA Levies Force Regulations, 2012. 

Consequently, the Provincial Government framed Service 

Rules for the Levies Force in 2013 (Copy of relevant text of 
Service Rules notified in February 2013 is Annexure “C").

1)

on various2)

3)

4)

5)

6) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies vyere 

removed to a larger extent (Copy of amended Rules notified 

in December 2013 are Annexure “D”).

7) That the relevant Rules were further amended in July 2020. 
Regarding the length of service towards retirement. Rule 17 

was amended to the effect that all Levies personnel shall



3,
retire from service on attaining the age of superannuation 

i.e Sixty Years. Furthermore, Schedule-Ill which provided 

for certain length of service, was deleted by virtue of the 

amendment {Copy of amendments notified in July 2020 

Annexure "E").

are

8) Thpt the rules were further amended on 23-03-2021. Rule
retirement on reaching17, which provided for 

superannuation was again omitted and Schedule-Ill was 

revived with certain amendments. (Copy of amended Rules

notified In March 2021 are Annexure T”).

mentioned Rules being extremely9) That the above
detrimental to him, the appellant filed representation before
the concerned quarters for redressal of his grievances. The 

has not been responded to as yet (Copy of 

representation is Annexure “G”).
same

10) That the appellant alongwith other low rank personnel of the 

Levies Force got retired from service on reaching certain 

age/completion of certain length of service as prescribed by 

the above mentioned Rules (Copy of retirement order is

. attached as Annexure “H”).

11) That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 
Petitions, challenging vires of the above mentioned rules.

12) That during the pendency of the said petitions, the 

Provinciar Government made further amendments in the 

Federal Levies Rules on 21-10-2021, whereby retirement 
age in respect of lower ranked members of the Force was

. enhanced by a few years (Copy of amended Levies Rules 

notified on 21-10-2021 are Annexure “1”).

13) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules.



u
which was never responded to. (Copy of memo of second 

represientation is Annexure “J").

14) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other 

similarly placed persons filed various other constitutional 
petitions (W.P NO.469-M/2021, W.P NO.470-M/2021, W.P
Nol337-M/2021, W.P NO.338-M/2021, W.P N0.333-M/202I,

W.P NO.980-M/2021 and W.P No.335-M/2021) before the 

Hon’ble Peshawar High Court. However, because of 
jurisdictional issues, the matter was referred to a larger 

Bench.

P'

15) That in light of the above mentioned Act, other similarly 

placed employees of the levies force filed a constitutional 

petition (WP No. 1281-M/2022) before the Hon’ble 

Peshawar High Court Mingora Bench to the extent of their 

re-instaternent in light of the Provincial Assembly’s Act. The 

petition was allowed by the Hon’ble High Court vide 

judgment dated 23-11-2022 whereby the respondents were 

directed to re-instate the then petitioners. It is worth 

mentioning that vires of the impugned rules were not 
challenged in the said petition, which are being impugned 

through the instant appeal.

16) That a larger Bench of the Hon’ble Peshawar High Court
29-11-2022.heard the connected petitions on 

Consequently, the Hon’ble High Court decided that
personnel of the levies force are civil servants and their

I

employment matters would be dealt with by this Hon’ble 

tribunal (Copy of order dated 29-11-2022 is Annexure “K").

17) That being aggrieved with the impugned notifications and 

, subsequent retirement order, the instant appeal is being 

filed before this Hon’ble Tribunal, inter alia, on the following 

grounds;



^ GROUNDS:

A) That the impugned act of amending the reievant Service 

Rules to the detriment of the appellant and subsequent 
retirement is illegal and un-Constitutional. Hence, the same 

acts are liable to be declared as such.

6) That it is a settled law that service rules cannot be amended 

to the detriment of public sector employees. Even, If they 

are so amended, the same having prospective effect cannot 
be applied against the existing employees

C) That after the 25**’ Constitutional amendment, the new 

Constitutional regime demanded streamlining of the 

erstwhile Tribal Areas with the rest of the Province. So 

much so, Levies personnel serving in erstwhile FATA and 

Khasadar Force were accommodated to a larger extent 

where the Provincial Assembly passed an Act aimed at 
streamlining the service structure of Ex. FATA Levies Force. 

The Act not only provides uniform retirement age i.e 60 

years for the whole Force but rather enjoins upon the 

Provincial Government to take steps towards absorption of 
the said Levies and Khasadars in regular police. 
Regrettably, the appellant have been treated in violation of 
the Constitutional spirit particularly after the 25^^ 

Constitutional amendment and subsequent orders.

«

D) That further grounds, with leave of this Hon’ble Tribunal, 
would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of 
this appeal.

(!) The Impugned Notifications No. SO(Police- 

ll)HD/MKD/Levies/Misc./2020 & No. SO 

(Police-ll)HD/1-3/Federal Levies 2021 dated 

21-10-2021 and subsequent retirement orders 

issued by respondent No. 2 be declared as



set aside.illegal, the ; same 

Consequently^ the appellant may be heldt f

■ entitled to complete his service till attaining 60 

n light with Notification dated 14-
I;

' years of age 

07-2020.

Alternatively; he impugned notifications may be 

declared to be ineffective upon the rights of the 

appellant anb the appellant be allowed to 

complete his I service till attaining 60 years of 

age. j

/

il) Any other rehiedy though may not specifically 

prayed for, bdt which circumstances of the case 

would demarjid in the interests of justice, may
r

also be granted.

t

Appellant
:

Shah Yousaf 
Identified by counsels!!

i

1
pr. Adnan Khan Barrister-at-Law 

Advocate Supreme Court of Pakistan.
i

&

iUmar Sadiq Advocate High Court
i

;
!

CERTIFICATE;
Certified that no such like appeal has earlier been filed 
before this Hon’ble Tribunal on the subject matter.

Appellanti
i

Shah Yousaf

i

i

t
i •
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT)

of 2023Service Appeal No.

AppellantShah Yousaf...

Government of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT

I, Shah Yousaf (Appellant), do hereby solemnly affirm and 

declare that the contents of the above titled Appeal are true 

and correct to the best of my knowledge and belief. 
Furthermore, no such like appeal has earlier been filed before 

this Hon’able Tribunal or elsewhere oh this subject matter.

DEPONENT

Shah Yousaf

■ ATTESTE5>
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR fCAMP COURT AT SWAT^

Service Appeal No. 

Shah Yousaf....

of 2023

Appellant

Government of Khyber Pakhtunkhwa and others

Respondents

ADDRESSES OF THE PARTIES

APPELLANT;

Shah Yousaf S/o Bahadar Khan R/o Daskor Tehsil Warai, 
District Dir [Subedar]
(NIC# ) (Cell# )

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chief Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber Pakhtunkhwa ^through Secretary Home 

& Tribal Affairs Department, Civil Secretariat at Peshawar.
3) Commandant Dir Levies/Deputy Commissioner Dir Lower.

Appellant su^
Shah Yousaf 
identified by counsels

Dr. Adnan Khan Barrister-at-Law, 
Advocate Supreme Court of Pakistan.

Umar Sadlq Advocate High Court
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GOVERNMENT OF KHYBER PAKHTUNKHWA 

HOME & TRIBAL AFFAIRS DEPARTMENT

Dated Peshawar the 28 November, 2018
!:

NOTIFICATION
No. SO(POOCE-ID/HD/2-3/018/: Consequent upon the recommendations of the

Departmental Promotion Committee (DPC) in its meeting held on 14.11.2018, the 

competent authority (Home Secretary) iS pleased to promote Subedar Shah Yousaf of :

district Dir Upper Levies to the rank of Subedar Major and post him as Subedar Major
District Dir Upper against the vacant post with effect fromDir Upper Levies in 

14.11.2018.

He shall remain on probation as per Rule-5 of the Federal Levies Force

(Amended).Rules, 2013.

HOME SECRETARY
KHYBER PAKHTUNKHWA

Ends No. & dated of even.

Copy of the above is forwarded for information and necessary action to;-
1. The Secretary SAFRON Government of Pakistan Islamabad.
2. The Commissioner, Malakand Division, Saidu Sharif, Swat. .
3. The Deputy Commissioner / Commandant Levies, Dir Upper.
4. The District Account Officer, Dir Upper.
5. PS 4o Secretary Home & Tribal Affairs Department.
6. Officials. .

I

.
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GOVERNMENT OF KHYBER PAKHTONKHWA 
HOME &TRIBAL AFFATRS DF.PARTMFMT _

;V-
'»!
U ■

(S>tt i /■

*.
NOTIFICATION 

Peshawar the 4'*'February 2013
V

SmiViCE RULES FOR FEDERAL LEVIES FORCE IN PATA

1

i
In exercise of th6 power conferred by Section 9 of the PATA Levies Force 

Regulation 2012, th^ Provincially Government of Khyber Pakhtunkhwa is pleased to
i

make the following rhles, namely:-
Short title and commencement:- (1) These rules may be called Provincially 

Administrated Tribal Areas (PATA) Federal LeVies Force Service (Amended) Rules, 

2013.

j

1.

1
i
\

(2) They shall come into force at once.;
I

Definition:- (1) In diese Rules, unless the!context otherwise require^ the following
1 , , ,

expression shall have the meaning hereby respectively assigned to them, namely:-
2.

(a) “Appointing Authority” means the appointing authority specified in rule-4;
(b) ‘[Commandant” means Commandant of the Force, who shall be the 

Ipeputy Commissioner in their respective jurisdiction;

(c) ‘[Deputy Commandant (Operation)” means as Assistant Comn^ssioner or
' ► * «

dny officer of the District desi^ated as such by the provincial government 
who shall be Deputy Commandant (Operation) of the Force in PATA, to 

exercise in his respective jurisdiction such power and perform such 

Redons as may be prescribed; and who shall be responsible to the 

Commandant for operatior^ matters of the Force in PATA.
I ■

(d) ‘‘Deputy Commandant (Administration)” means Deputy Commandant 
(Administration) of the Force;'who shall be an officer of the provincial 
government or any officer of the District designated as such by the 

provincial government to exercise in his respective jurisdiction such 

powers and perform such funqtipns as may be prescribed and who shall be 

liesponsible to the Comman^t id administration and establishment 
tnatters of the Force in PATA. >

(e) “Government” means the Government of Khyber Pakhtunkhwa;
f

(f) tHomc Department” means . Provincial Home & Tribunal Affairs 

Pepartment;

(g) ‘^Initial recruitment” means appointment made other th^ by promotion or
by transfer;

i

(h) 7Schedrile” means the Schedule appended to these rules’
J.t

X

I *
I

i

\
■
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ISCHEDl^E-m 

See Rule 17
cV-'

s.# Pbst/Rank Length of service/Age '

38 years service or 03 years service as Subedar Major or 60
years age whichever is earlier

I Subedar Major (BS-16)

2 Subedar (BS-13) 35 years^service or 03 years service as Subedar Or 57 years
age whichever is earlier

^2 years;;wrvice or 03 years service as N[ab Subedar or 54 
years ag&whichever Is earlier 

•____ i
29 years service or 03 years service as Havaldar or 51 years 
age whicheverjs earlier

26 years Service or 03 years service as Naik or 48 years age 
whichever is earlier

/

3 Nalb Subedar (BS-11)

4 Havaidaq (BS>8)
i

V

5 Naik(BS-7)

6 L/Naik (BS-6) 23 years Servi<» or 03 years service as L/Naik or 45 years age 
whichever is earlier)

Sepoy (BS-57 20 years service or 42 years age whichever is earlier

/
i
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UCSovemment of Kyber Pakhtunkhwa,

Home it Tribal Affaire Department 
Dated PeehawrertheTa"’ December, 2013

i •>

i
notification fi

^TA) Federal Levies l^rce Service (/Gnended) Rules. 2013 as unden-
RuleU(2) Schedule |

SCHEDULE-! 
Sea Rule 4!2i

.1iinWormed Force Direct I Quaiiticadon 
Quota

Promo
tion
Quota

Eligibility for 
promotionPost/RankS.No

100'One year service 
as Subedar
One year service
as Naib Subedar

Subedar Major (BS-1.
16) 100%Subedar (BS-13)

NaibSubedan(BS-11) | One year semce
as Hawaldar

2.
100%

3.
100%One year service 

as Naik
One year service 
as Lance Naik 
One year service 
as Sepov _

Hawaidar (BS-8)4.
100%

Nalk(BS-7) ,5.
100%

Lance Naik (BS-6)

Sepoy (BS-S)______
Head Armorpr (BS-5)

6. Middle Pass/Matrtc
Middle Pas^atric

100%
7. 100%One year service : 

as Assistant 
Armorer_________

8.
Middle Pass/Matric100%

Assistant Armorer

shall be granted.

9.

SCHEDULE-111 _______.

---------of 'age vmichever is earlier
whichever is earlier 
^ichever is eariieT 

ver is earlier

S No I Post/Rank-j________ _
Subedar M^jor (BS-16)

Subedar (BS-13)____
Subedar ^po» i l7 

Havralda' (b^-o)
'Naik(BS-7) ~
ijtnce Naik (BS-^—
Capny msi^) -

1. 35 years'
vaare' ot sen/ice or 

li years’df service 01 60 years or
2.
3.
4.
6.
6.
7.

i

5

5 . 6://•
V. ■' J

I

I

. I

V
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/^-b^>-3;.o^,Tp '■.'fr• /«/
^ tlie said (vdcst'* !•

fi
(H) Poprtle I7,ih6 tbllowjng^ffiUl be »ub»fitutcd, nomoly; •

**17<Retiremcnt~. All Levies Pcrannn! slinll rt-iire from ;^cr^cfc :c!d 

uuaming then ngc of sunerannunlinn I.e. sixiy (fiO-) years m liiuy ra«y, opt ifor. 
reitrenicni ailcr eo'mplotioii oriwcniy-fivc (25i years regular }.vi\'i*e.“; aad 

(bl • .Scf»iihjle-in shall he tlolcietl. ' ' , .

4»

J

i.

t .ShCkl: l AKY I» . 4 ;
, l.(»VT;0| Krh-RIMU'AKHTIJNR^I'^W'^'

I HCJMI--ijIM'AlVTMliN'II .Copy ibrwuKlwl to iho
.■|,; l'rinclpal.Swivtt»o Ui>vcfn..rVSerfvi.ii:i:.i. MukVl*c»lMr*vitr,
2. Principal Scerwarj- wrhi«‘Mlnl5wr'«Sccwt3nai KIivImt I’akhini.klirta. I'eslWor..
3. All A<linixuArtulv« .*wv-ivuricsi» 0<>vvmnu.nii <•« tsli%KT l^>klll>tlllJ>v^Il.
4. R«B>Anir'Pc«Iu%v:irHi)^(*iHtft. I'usluixrar, 
y Alf CommimiNwnL. K.IivIk’T Pakhionkh^va.

. 6. AII'UepuiyCommUslnnunt.Khyberpohluiinkhwt. .
7. Provincial Eleelion Cummkednner. Kityber Phkhiiinkln :■
&. Provincial Police omccr.KIiybtfPnkluuiikhwh.
9^ Ail^eaBh-or.Anaclval Uupaiin\amin KhvhcrPafchuuik inn 
111. KSO to ChlerKvcreury, Ktaybttf PakhnitljtltHU; Pindiaw-cii.

bsnklnvx -

t:

V

!
\
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' ■*

1
11. AcceuniaM Cieiwnil ul Khytvr Pakb
12. DIteetw Inlbmutliun Khyhur Pokmonkhwi. PuMhaiYw.
13. The Manager CinwmnR.'ni Prlniine'Jk Stpiinoiify Dqvinmetit. lOty^ i

;U ronuastad to publlsli Uic ubnMy^SBflflcafiaikmdig ey«5ty ' ' ~
PakhamUiwn'nnd nipply 3(1 Cupi^erhUetlJ ofihc -uime lot
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hombdepartmeotmmmm'

Dated Peshawar.ffie 14-07-2020

. !
No. SO (Pplico-IDHD/l-S: In KIWTcise of the ponvr confeired by Section 9 of die
Provmciatly Adnlinistercd Tribai Areas Lei^es Force Regidaticm 2012, .di6 Gdvcnim«rt,
of Oie Khybef Pakfatunldiwa is pleased to direct that in the Piovinicaily Administered
Tribd Areas-0*ATA) Federal Levies Force Service (Amraded) Rules, 20i3, the 

following further-amendments shall be made, namely:

Amendments
1

In the said rules:- I
a) Pro rule 17. thw fnllnwing shall he jalhstituted. namely;

**17. Retirement— All Levies Personal shall retire &om service on .
attaining then age of superannuation i.e siidy (60) yeare or they may opt 
ibr retirement after conqiletion of twMty-fiye (25) years regular service.

1

and: !
- b) Schedule-m shidl be deleted.

1 /

SECRETARYTO
GOVT: OF KHYBER PAKHTUNKI^A , 

HOME DEPARTMENT

Copy' forwarded to the:- 

XXX3QPC \
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To ibe sub_8tituted notification, of even No A riato

GOVERNMENT OF KHYBER PAKHTUNKHWA
hfOME AND TRIBAL AFFAIRS DEPARTMENT ^ A ■

: /Ll-
NOTIFICATION

Peshawsri dated:the 22-3-2021
• . • *''•

No. SQ(Po}lce-inHD/MKD/Levies/Mlsc./202b!.

(

In exercise of the powers 
' conferred by Sectiop-9 of the PATA Levies Force Regulation. 2012. the Provincial 

Government of Khy^er Pakhtunkhwa is pleased to direct that in the PATA Federal

Levies Force Service (Amended) Rules. 2013. the following further amendments shall 

be made, namely:- I
• I Amendments.

In the said rules:- • , -
• 1. In Rble 4, sub-rule (1). the following shall be substituted, namely;

I “(I) Commandant shall be the appointing authority for initial 

. recruitment and promotion up to the rank of Subedar:

Provided that the appointing authority for purpose of 

promotion to the posts of Subedar Major and Superintendents shall be 

Secretary. Home Department.’;

2. For Rule 17, the following shall be substituted namely;

“17 Retirement: All Levy personnel shall retire as per Schedule-Ill and no 
extension in service after retirement shall be granted".

3. ForiSchedule-tll, the followlng'shatl be substituted, namely:

. “Schedulerlll 
(see rule 17]

/

t
■

Name of the Post / Rank Qualification for Promotion Length of Service /
• “ nfl

S. No.

On ihe basjs of Seniority-
cum-fitness from, amongst 
the Suhodars ' having 
Ihfermediate QuaUfication

Subedar Major (6S-16) Thirty Seven Years or 
Three Years' Service as 
Subedar Major dt Sixly 
Years of age whichevey 
is earlier . •

.1

f
I

TNfty Rive Years 
service or Five Yeras 
service as Subedar or' 
Sixty years of ; age 
whichever Is earlier •

By promotion, on the b^sis 
• of'Seniority Cum Fitness in 

■ the following manner, 
namely:

Subedar (E|S-13)2
i

' »- (i) Fifty Percent (50%) 
ftom .amongst the 
Naib Subedafs 
having Intermediate 
qualification; arid

{• ;./

i'

. i: .
(ii) Fifty Percent (50%) 

from, amongst Naib 
Subedars having 
Secondary School 
Certificate

Thirty Three Years’
Service or Seven Years' 
Service as Naib | 
Subedar or S'xty Years '•

Naib Sub^ar(BS-ll) By promolion, on the basis
of Senjorily Cum FItriess in 
the (oilQvyinj manner, 
namely:

3.
I

I' .

//
i, <

/
• ' .. »•»

*. !: I
■y :■

i:
h■£V.- I,r ;



.t.

liS.

/v;:J
■r,

•v;V

‘4 r
. qJalincat'cn. and ,

■ (K) Fifty Percent (50%) from. 
..amongst Hawaidars. -

;
•. '

- Length of Service /
Age

Qualification forPromotlonName pf^the Post / RankS. No,

Thirty Orie years service
or Three years service 
as Hawaldar or Fifty 
One years of age. - 
whichever is earlier.

j Hawaldar (BS-08)4 .
i )

V

■

Twenty Nine years
service or Three years 
service as Naik of Forty 
Eight years of age. 
whichever Is earlier.

Naik (85^7)5
4 ■

1
I

■ f>
I ~

Twenty Seven years .
senrice or Three years 
eer\nce as L/Naik or 
Forty Five years, of age. 
whichever Is earlier.

Unaiki(BS-06}6 ! .
i

V I

i Twenty Five years
service or Forty Two 
years of age, ^bhavor 
is earlief.*

Sepoy:(BS'0S)7
i
?

I

/
I

!
i

. SECRETAI^YTO 
GOVERNMENT OF KHYBER PAKHTUNKHWA. 
; HOME & TRIBAL AFFAIRS DEPARTMENT

V.

Copy forwarded to the:» ;
I

I. Principal Secretary to the Governor. l^hyber-Pakhtunkhwa.
2: Principal Secretary to the Chief Minister. Khyber Pakhtunkhwa.
3. All Administrative Secretaries to Governmer>t of Khyber Pakhtunkhwa.
4. Regis^ar. Peshawar High Court, Peshawar.
5. All Cohimissioners. Khyber Pakhtunkhwa.
6. All De^juty Commissibners, Khyber Pakhtunkhwa.'
7. Provipjcial Police Officers, Khyber Pakhturtkhwa.
8. All.Hehds of Attached Department In Khyber Pakhtunkhwa.

• 9. PSO.tb the Chief Secretary. Khyber Pakhtunkhwa. .
10. Accouhtant General. Khyber Pakhtui^hwa.
II. Direction Information. Khyber Pakhtunkhwa. ■ .
12 The Ivfenger Government Printing & Stationery Department. Khyber Pakhtunkhwa. 

' He is itequested to publish the above Notification in the Extra Ordinary Gazette of
Kljyb^ Pakhtunkhwa and supply 50 copies (Printed) of the same to the Horne
Department

•w
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• t.
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• (Pollce-ll). Section Office
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:ji M^202j;noi. L/IXyi.HC/CiK ' Dated Dir the
.j, *
■i

L 'j f'

OFFtCE ORDER
(.J: ^ c
!>n pursuance «»f Pnro No.i7 (Kdirctnoril) of Levies &rvlce .I?uIiM; 

20I3 itaJ i.meiidotl iVotiflc.itioiTNoSO (Poilce-II) HD/l^/Fccicrol, txvics 2021 dated- 

21:10.2021, ^)r.. 5Wt foujaf Khan s/o Bnliadnr Khan, Subedar
N/o.MM o# PiV levies Fo«e',s h«reby retired from Scr^-ice on compIcHon 

of (?3 r^v\K-tfnyre JubeJaT K\djOT witi\ effect from
P'tv)ste»\ be»wi(ft« Ai Ae^iiiS.tbk uivtertKc J<u l«s.

t

»
Major (BFS-3,())-; ’ I

f
g14.11.2021. with full

»

CoiftjTvihdant Dir Levies, 
Diri'UTY COMMISSIONER/ 

UPPER DIK
Me. ^ OoleJ-

Ce*l^fa*hi0tJeJ 11^-

2- Con^rms.'jii ^ner Miiliikand Divl<;ir..n at Saidu Sharif Swat.
> Additional Deputy Cu.niML.siuner {General) and ]-S,P Dir Upi 
t- CominiKsioncrs in Dir Upper.

For Iniorniritlon.
^ l.>l}ifnci Act 

arijnn

Jttr.

Oifit-er Dir Upj

6 Oillrlal rtinrerited lin c.-.iupdf,

f'^r Iniorm.ition and i3«:r
nccossxiry

Mce.

Ctciimnnnclnni D|r Levies-
UliPUTY COMMISSIONER/ 

UPPER Dm
t*'
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NOTIFtCATIPM 
P^ttHw. 'itauJ the 21-10^2021

'I
••. ■ .j

I « j
WO- SQfPOllgp.lrtHr./i ii

1

!
■L^/federai LEViEs 9Q21.. fn exercise

-conferred by Section-9 of.Hie .........
• cohllnuafiofi

of the: powers
PATA Levies force Rejgulallon, 2011 and In 

deporlmeot nofincoilqn
I

pf .this
I|)HD/Mlspy|evtes/Misc,fii020

INo.! SOfPotice-
ddied 22^2021, the ffrovincfol- Government 

of- Kh^er PQMilunfchwd h pleased tp direct iholiin the PATAIfederol

■ lAmerkJedl Rules. 2013, the follcryvi(ig further amendments
iholl t^made«parnely:*t

i•
t

t

'i

SCHEDULP.TT| i«!s. HQin*.o(itw Fort/
• Xonk'-' ■

»»eae»Me*»(R33i-------

- LongthotSerWdo/AgoNo., ii
i■

iJ
sown Tww^-iBviee or ihrea Veotij Sonrfco ot SuBoOcr Meta cr giiv

^aowwooty4fchewili#alar. |
T**” ” ^ ” SoOegor a faiy yew of

'T.1i.yc»wyi|qMO*^Me.*|lh,■en•y«>«|ooewnte^wyerb•a^.----------

mn.M .nice ot lortv r*U y»^ age wMcnevar n eortet.

I'-enty »w op mvk« or tarty ttfvw^ymn oge wWctwvw h Krt^T

^ly five yea, tony »»»^oJooewhlcheve,h-onto.

2 {BS-U> ;
3. tNbb'Swb :tK:ii|

4 HawoKMr {bS4]9l

5 >40lk{SS4M|

6 - A/Ne)k(S>«6) .

7 Sepoy teso/j

T

SCHEDULgJ t;i

fosVAqnk .wr !
efglbOtty for fromoHori' Fromolfen

Quota t
IDlroct

Quota
Quoltfieotlo

L Sub r Major (BS-P6I onaSyearrwviMatSubeOa “
Or

—ifianjasaoiMato. 
yeew- wlcedjitBFioi^^ 

■•Or- ‘ ■

I» yea* ol MvV*
\ W.yocn’ lervicecKHCMtWa------

Or
_____ ;»OW»|7yea,oluyvW.

- OSyearVMir«ji.ew.NuA

leest> •4
3 Supeaa:iBS>U| - 02 I

lOOX !
• '3 Nop SUOeM CBS.I l|

lOOiS

’ 4 • HowoUartSSW}
100ftOr

lota ISwertaiMfwe.^S . NoSleMar^ 03, V. iovIce aiL h
Orlotaoa^—Si----- ------- - olMrvfca

OS yeofi'wvteBw Sepoy4 . , L/NakjUiOe^

. sewitawp"•7 -
toos. 1 ssc(

' Head Mnowr - 1..osyeorfsaivtaKa
AaidorUAimorer 100%' t«HI . SSC :■

I OpoHicaiiMt* •. !-wtm
I.e«Meoieel

Annoter
*

I
.AWM«IWl1XlWf

lOOft ssci. t Qutaaeotan
J

erttleoltelassm
I

■ ■
t

SBCikrARyTo 
tWKMMEMT OP KHYBER PAKHTUMICHWA.
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Jud^mait'^Aeet
PESHAWAR HIGH COyRT» PESHAWAR.

(JUDICIAL DEPARTMENT)

1

1

W.P.No.367-M/2dll \vith LR, 
CMNOS.10S3/2Q21 & 1183/2027.

i .• JUDGMENT

Date Of hearing — 29111.2022.
Barrister DrAdnan for pefitibnere.
Mr.Saqib Raza, AAG for the Fes|l»ondents.

i

V
\

8_M ATTIQUE SHAH. J:- Through this-r.single Judgment, we^shall also decide the 

connected writ petitions bearing No8.337- 

W2021, 40S-M/2021, 503-M/2021, 514- 

M/2021. 518-M/2021, 450-M^021. 601- 

M/2021. 681- M/2021. 632- M/2021. 919- 

M/2021. 968- M/2021. 980- M/2021. 1221- 

M/2021.1222-M/2021.1252-M/2021. 2210- 

P/2021. 2913-P/2021, 5092-P/2021. 5423- 

P/2021, and 5424-P/2021 as adjudication
* t ,

of a common question of law and fact is
■ -i ' '

Involved In all the petitions wherein the' • r . .
petitioners have challenged the vires of 

notification No. (Police-ll) HD/

MKD/Levle8/Misc/20^0 dated 22.03.2021 

whereby on the basis of impugned office 

order bearing Nb.128/DC/CSL dated

/

I
i

(

b::=> I
---- ----

Peshawar High Court
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20.04.2021, they have been retired from 

service with further prayer that they be 

reinst^d into service from the date of their 

i retirement i.e. 20.04.2021 with all i back
ii • " ■

benefits. In alternattye, they have prayed 

that the respondents be directed to treat
' f'l

them at par with erstwhile Federal Levies of

Federally Admlnlsfrat^ Tribal Area (FATA)

and; absorb them In ^ice arid; grant tiiem

full pensionary benefits.

2. Likewise In W.P.Nos.333-AW202f,

334-M/2021. 335-ti/2021, 33B-M/2021.

345-M/2021. 1026-m021, 1035-M/2021,

1187-M/2021, 1206-M/2021, 1207-^021,

34-M/2022. 212-M/2q2 and 993-P/2022 the

petitioners have made the following prayer

“On aceepfanee of this wrtt 
potMonitholnipugnsdNotihoation 

SO (PolMI) HD/ MKD/Lovles/ 
M^e/:hJ20 Is e^nst taw and tfie 

fundamontal rights guarantaod by 

tha Constttupon of Memlo 

Rapub//c of PaUshm, 1973, may 

ba decland lliagat mid ab InMo 

and of no hj^l offsets on tha 

rights of tha padthnars."

■ ^

cATTCSTFEI
7 ~ ^Peshawar High fcourt
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Similarly, In COG No8.38-M/Z021 In 

W.P.No.367-m021 and COC No.436- 

P/2022 in W.P.No.1:^35-P/2022 petitionere 

seek Initiation of contempt of court 

! proceedings against; the respondents for 

violating the or^erl of this court dated 

21.04.2021 passed \nW.P.No.367-M/2021. 

3. Brief fticts of the case(s) are that the 

petitioners were appointed in the *8wat 

Levies Force” as Sei»ys etc. and presently 

terms and conditions of their services are

f

regulated by ‘Proyjnciaily Administrated 

Tribal Areas Levies ^orce Regulatlor^ 2012” 

whereunder besides PATA Lewes Force

/

Rules, 2012, PATA Levfes Force Service

(Amended) Rules 2013 were also framed. 

Rule 17 of the Amenrjed Rules 2013, deals 

with the retirerhent; of personnel of the 

force, whic^ was amended vide notification 

dated 12.12.2013 in the manner that "All

t

the personnel shall retire as per 

ScheduMII and no. ^tension In se/v/ce 

beyond redrernentifhall be granted". On 

14.07.2d20, vide Notification No.SO

PMhawar High Court
c

r

i'



4 i

.

(Police-ll)HD/1>3, rule 17 was further

amended by deleting schedule-IV as “A/I

unAb/mecf fo/ce s/i^/ratfre from aerWce

on attaining tha age of aiiporannuatlon

1.0, Sixty (60/years or they may opt for

roOrement after edmpletlon of twenty-

five (2S) years regular service".

Thereafter once again through certain

modifi^ons rute, 17 was amended by

giving iife to the deieted scheduie-ill of the

rules 2013 as underr

"Recrement; All levy pwsonnel 
shall retire ae per ScheduMII 
and no extension In service 

after retfremeof shall be 

granted."

4. Being aggrieved fmm Oie ibid 

amendment, ttie pe^oners have filed the 

instant petitions.

t.

5. Pursuant to tee directions of this

court respondents have filed, their parawise 

comments, wherein iMuance of tee desired 

writs has been opposed.

Learned cbunsei representing tee 

petitioners vehemently argued teat the

6.

'! .

----- C?^AM»lLa
Peshawar High Court

C
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; Impugned Notificafion Is arbitrary, perverse, 

Illegal, issued withoiit lawhji authority and 

mala Ude Intention just to deprive the 

petitioners of their vested rights accrued In 

their tovour hwce violative of their
, ' I

fundamental rights guaranteed under the

Constitution and thus not sustainable in the

eye of law. That though the impugned
.... .f''

Notificatipn was issu^ under the regulation 

2012, However, after the 25* Constitutional

i

• i

amendment, the said regulation does not 

hold field, therefore, the Impugned 

Notification Is liable to be set aside. 

Conversely, • worthy
> .r,

representing ttie respondents opposed the 

arguments so advanced by learned counsel 

representing ttie petitioners at the bar while
, • i'

arguing that after the 25* amendment the

Provincial Msembly passed the
■ ' L' ^

continuation of laws Act No.111 of 2019

.. /

AAG7.

1

t

through which the laws applicable to

/ erstwhile PATA were allowed to continue
Including ’‘Provinclk Administared Tribal 

Areas Levies Force Regulation, 2012’ and;
✓

i .

:■ EXAMINER 
P.eshawar High Court
i.
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/

6

t

tt^erefore, the impulgii^ Notification was 

issued per law which does not require any 

interference by this court In its writ 

Juilsdiction under Article 199 of the 

Constitution. Further, petitioners are Civil 

Servants, and; matter in question revolves 

around the terms dhd conditions of their 

service whldi is th^ e)^u8iw domain of 

the Service Tribunal as such the 

Jurisdiction of tiiis court is barred given tiie 

explicit provision Article 212 of the 

Constitution.

t

/

8. Heard. Record perused.

9. Before discussing merits of the case 

we deem it appropriate to discuss the

. background of the: matter in hand to 

properly comprehend the issue involved 

therein. It is worth mentioning that earlier 

the services: of the Levies Force were dealt 

with under the Frontier Irregular Corps 

^ (FlC) rules, 1962 which was substituted by 

the ‘Provincial Administered Tribal Areas 

Levies Force Regulation, 2012“ {reguWon) 

and under the said regulation "RATA Lewes

!
i

t

/

Peshawar High Court
(

; /
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Force (sen^) Rules, 2012“ were framed 

for Provincial Levies Force. While separate 

. service rules were also framed thereurKler 

for PATA Federal Levies Force performing 

duties in “PATA“ known as "PATA Federal 

Levies Force Service (Amended) Rules 

2013: Rule 17 of tHe ibid rules deals with 

the retirement df the Levies personnel 

which was amend^ from time to time.
if..

However, petitioners have become

aggrieved from the impugned Notification 

vide which the petitioners’ retirement age 

was altered which Is diallenged by them 

through instant petitions.
i

10. The main contention of the

petitioners is that after 25*^ amendment the 

regulation has lost ite efficacy and sanctity 

and has become redundant therefore, the 

impugned amendment under the said

regulation is illegal being void ab Initio, it is 

worth mentioning that after the 25'^'

amendment in 201$, both FATA & PATA 

were merged In the province of Khyber 

Pakhiunkhwa and federal Levies Forcer

bXAMINtK '—
Peshawar High Court
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working In FATA was merged Into the 

regular police of the province. Albeit, in 

Malakand Division, Levies Forme Is still 

regulated by 'FATA'Federel Levies Forme 

Service (Amended) ^Rules 2013 In view of 

the l^yber Pakhtuhkhwa Act No 111 of 

2019 through which^ the taws prevalent in

erstwhile FATA at the time of 25*^
• h ■

amendment were !^^allowed to continue
• . iv'

indudihg regulation 2012 which stili holds

/ ■

the field and as such 9ne same is a valid 

instrument. Therefore, impugned

Notification was issued by the respondents

with lawful authority.'
I

11. Moving towani the status of the 

petitioners it is worth mentioning that earlier 

this court while deeding W.F No 528- 

M/2016 ilkramuilah’s case) deiemlned the 

status of personnel of the Frovindai Levies 

Force as that of icMI servants In the 

following terms:-

. “19, The Froyindal Levies Force 

(“Forme”) was granted statutory 

cover through Khyber 

Fakhtunkhwa Reguiation No.1 of

t

I
D

i^eshawar High CourtC
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2014 (“Regutatton'^. Paragraph 

No.3 of U}e Regulation envisages 

for consmithp and estobllshment 
of the Force and its Arnctions. For
ease referen<» paragraph Nos. 3 

and 4 of the Reguiation are 

reproduced as under
’s. Power to eonsittute and
maintain b^. die Force and Its 

funedona. (1) Government may 

cmisOtute and maintain a Force for
/

perfaming the, following functions, 
namely:

(a) ensuring security of toads In PATA;
(b) ensuring secu/ify and manning of 

piquet;
(c) guardirig Government in^biOons 

and Instailapons;
(d) ensuririg security of jails knd 

arrested criminals:
(e) generally mainlining law and order 

providing mobile escort to VIPs;
(f) anti-smuggHng ^activities especially 

Umber smuggling:
(g) destruction of lltlNt^ops;’
(h) serving of surrinmns or procedures;

, (I) raid and ambush; and '.
0 swc/i oOier teric^ns as Government 

njay. by notlflcatldn in the official 
Gazette, require ffie Force to 

perform:
(2) IridlsNiargeofttieirAjrKrilons, 
officers and staff of the Force shall

.t

attested .
- Q^AMINFR

I ................ .
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4. Powws ::§nd duttBs of 

I ofHewo ami wondfon of dm
ForGO.~~-An officer or member of dm 

Force ehall- ‘
(a) take effecdye rneasuree^for enauiing 

security of assigned Jurisdiction end 

for safeguarding against acts of 
unlawful Interfyience;

(b) prevent unaUdiprized persons and 

vehicles ffdrri access to d)e territorial 
JurisdicOon;

(c) toke effbctive measures for 

prevendng sabptage, fdacement of 
car bombs, let^r bombs, dangerous 

ardde and cai^ge of arms and 

ammunidon Into the restricted area;
(d) use suc/i antis and amriiuni^n and 

equipment as may be audiorized by 

die Commandant or an ofhcer 

audiorized by him;
(e) search and anest vridiput warrant 

any person y^o he suspects of 
endangering or attempting to 

endanger or having ajdarigered die 

satetyofanjiistalladonandmayuse 

such force as rnay be necessary in 

the discharge of his aforesaid dudes;
. and

(f) perfomi such ol^r legal foncdohs as 

the competent authority may require 

him to perform'^

20. The clc^e perusal of the 

Regulation would clearly show 

that the Force Is receiving Its 

salary from the Provincial

1 «

/

t

* •

EXAWIINLR "= 
yi l^eshawar High feouri
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19 o person who Is on deputation to ffte 

flrov/nce horn the Federadcm or any 

offierProvinoe or other authority:
0) a person who is employed on 

contract, or on work r^arged basis, 
orwhoispakJfromcorrUngenciesior 

&0 e person who: Is a \voiker* or
“workman’ as" dehned In the 

Factories Ak, ^1934 (Act XXV of 
or1934),

CrmjpensaSon Act, 1923 (Act VIII of 
yi923)-. l

Workman's

23. the perusal of the definition 

would show that a member of a 

civil service the Province or 

Who holds a civil post In 

connection with the afbirs of the 

Province is civil servant All 

Pakistan Services are explained 

in Artlde 260 of the Constitution, 
which reads as iinden- 
“260.
(V

t

's&vice of Pakistan’ means any
■ ■ i'

sendee, post or office In connecdon 

vdth the affyirs of&re Federation or 

of a Province, and includes an All- 
Pakistan Service, service In the 

Amied Forces and any otter service 

dedared to be a servilce of Paldstan 

by or under Aa of IMpflls^hoora

V

—^^EXAMitfETT—::: 
. Peshawar High feourft y.
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(Pai1iament)J pr of a Provincial 
AMembly, bu^ does not Induda 

servfce as Speaker, Deputy 

Speaker, Chainnan, Deputy 

Chairman,. Priipe Miniver, Federal 
Minister, Minl^ of State, Chief 
Minister,. AoWnc/a/ Minister, 
lAttomey-Gene^, (Advocate- 
General],] f^rllament Se&etary] or 

[Chairman or Member of a Law 

Cmnmisdon, Chairman or member 

of the Couiidhpf Islamto Ideohgy, . 
Spedal As^^t to the Prime 

Minister, Adviser to the Prime 

Minister, Spedal Asslstent to a Otief 

Minister, Advisa^r toa Chief Minister] 
or member of a House or a
Pro\4ndal Assembly
*'••*.* '*

Whereas Article 240 of the 

Constitution envisages that:- 
•240. Subject to the Consfihrffon, the 

appointments to and the conditions 

of seryke of persons In the service 

of Paldstenshaii be determined-
0) ...............
(b) In toe case of toe services of 
a Province and; posts in connectton 

wito the aftoirs of a Province, by or 

under Act bf the Pmvindal 
. Assembly. I

Explariatiqn.- in this ArHde, •Aih 

Paldston ServioB' means a service 

common to the Federabw} and the 

Prb]ririces, whl^ was In existence 

Irhmedlately before toe commendng

D
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day or which my be craatad by Act 
of[MaJli8-e-Shc^ (Pafllament)^.

The Phrase "performing In 

connection with the affairs of

24.

Federation or for present matter 

Province’ .was elaborately 

explained in the case of
'■ /•

Satahuddlii bnd 2 otters va.
Frondar Sugar Mills A Dladliorv
Lftf.. Tokht Bhal and 10 othars 

(PLD 1976 Supreme Court 244). 
In the said Judgment, the Apex 

Court has held;
"Now, what Is maant by the phrase 

'performing hincbons in connection 

wiOi the afhirs of the FederaUon or a 

Province’, it Is dear that the 

reference iS to ^vernmental or State 

fvnctkms, Involving, In one horn or 

another, an etsment of exendse of
public power. The functkms may be 

the fracWfona/ police Amotions of the
■ V

State, Involving toe maintenance of 
law and orefer and otter regulatoty 

ac?f^Wos; or ttey may comprise

t

fonctens pertabing to economic 

developmentr social welfare,
educatton, public udlHy service and

j other State entorprises of an
' industrial or commercial nature.

Ordinary, toese Artidlons woub be 

performed by persons or agencies 

directly appointed, controlled and 

financed by the State, I.e., by toe

/

EXANUNER 
Peshawar High Court
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/=ecfera/ Govei^mnt or a PtovindBl 
Government". ^
25. Admittedly, as evident from 

the bare reading of paragraph-3 & 

4 of the Regutation, the present 
petitioners are; performing policing 

service in the erstwhile tribal area, 
however, their terms and

•-i

conditions are being regulating 

through Regulation No.1 of 2014 

and after theijomission of Article 

247 from the Constitution; through 

a provindai statute I.e. the Khyber 

Continuation ;0f Laws in the 

Erstwhile PfoArfndally Administered 

tribal Areas Act, 2018 (Khyber 

Pakhttinkhwa ^ No. Ill of 2019), 
the operation of Regulation No.1 of 
2014. was co^nued. Thus, the 

essential criteria for being a dvil 
servant Is that the person holding 

the post must perform his functions 

, In connection with the affairs of 
Pederation/ProNrince and the terms
and conditions of his service

' t . .
should be determined by or under 

the Act of F^ariiament/Provinclal 
Assembly. ThS Apex Court in the 

case of Federation of Pakistan 

dtrouah Saeiateiv. Mlniatrv of
friterfor nnteHor DIvIslonh
Islamabad and 2 others vs. RO-

■ ?

bXAMlNlsR 
Peshawar Hicih Court
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177 fifrPSg /tfi//iammarf
^f998 SCMR 1081), while dealing 

with the case; of an employee of 
Pakistan Ratters has observed 

that

.5?

/

“7....Perusal of these rules clearly 

shows that they are all emOracfrjg, 
and therefore, under the amendmenf 
of set^n l of foe Pakfotan Rangers 

Ordinance, these rules would prevail 
over foe Rules of 1973. The Pakistan 

Ran^ra OnXnance was promulgated 

to constitute a force called foe 

Pakistan Rangers for foe protection of 
and maintenance of order In the 

border areas. Since with regard to the 

statusciffoemernbersofthefotcefoe 

Pakistan Rangete Ordinance is silent, 
therefore. It can be safely said that 

foe employees of the Pakistan 

Rangers will be; deemed to be dvtl 
senrahts as foey are perfaming
duties in connec^n with affairs of the

. i

^deration and^ hence under foe 

Service Tribunes Act, 1973, an 

appeal by a merhber of the Pakisten 

Rangers regardlhg a matter relating 

.to terms and condUlons of his settee 

Is competent before foe Federal 
Service Tribunal.. • m

26. Similariy, In the case of 
Commandent^ ^

Constabulan/.
Pakhtunkhwa.^^;^ Po^hawar

Fmnifar

Khvber 

and
■ '•r

. /

. lEXAMII^gR
Peshawar High Court
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otfiew va. Gill Raalb Khan

pthBfs (20iB SCMR 903), the 

Hon’ble Apex Court has elaborately
examined service shxicture of the

{

employees of 
Constabuiary, which is established 

under Frontier Constabulary Act 
(AcWaii) or 1915.

Frontier

Relevant 
paragraphs of the said Judgmentf'

are reproduced as under- 
“6. Three abroad tests 

establishing the status and character 
of a d\dl sen^nt emerge /hsm the 

Consdtutiondl rtiandate of die a/bre* 

going Aidt^es. ^Rrstfy, under Article 

240(a) oi' the Con^ltudon, 

appointments to and die tenns and 

conditions ofsiervlce of die pwsons In 

die “sen/ice of Pakistan’’ are be 

determined by or under Act of

for

}

*

Parliament. Secondly, by virtue of 
Ardde 260 of die Constitution, 
’service of Pakistan' means any 

service, post or offhe in connection 

vddi die affairs of die Federation. 
Thiray.underArticle212(1)(a}ofthe 

Consdtutkm, die exclusive Jurisdtetion 

to adjudicate dilutes relating to the 

terms and conditions of persons, who 

are In the sendee of PaMsten vests in 

an Administrative Tnhunal. namely, 
the Federal Sendee Tribunal. These 

tests ate rrtentioned In die 

'js^alam ease

I

l&ihammad Mu

■i/

examiner"
Peshawar High Cour’
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ibfd (at pp. 686^89 of the law nport). 
The de8nitlon of the tanri ‘cMI 
sen^nt In ffte Act adopts ff?a 

ConstHuOonal crtteria given In Ardde 

260 noted above to reiterate that a 

person who, Inter alia, holds a cMI 
post "in connection with the affairs of 

the FertersOotf Including any such 

post connected-with defence, to be a 

cMI senmnt The iarger Bench has in 

this re^aect teten the tegicai step to 

incorporate toe rsquliwnents under 

Arffde 240 (ay and 260 of the 

Constituboh as^ deffniGonat criterfa 

ofthetem}‘6lvilsenranr(atp.e82of
toe law report), n
7. Hav/ng nofced toe qualifying 

criteria of a cMI sen/ant under toe 

law, it Is appropriate now to examine 

toe tectual matrix of the present 
controversy. The FC was established 

by the NWFP Constabulary Act, (Act- 
XIII) of 1915 fConstebulary Acf). 
SecGon 3 of toe Oanstabulary Act 
empowers toe Federal Government to
maintain toe FC as a force for the 

better protectop end administration of 
toe external ftonffers of Pakistan 

witoin the limHs;of or adjoining North- 
West FronUer or any part toereoT. 
Section 3-A of toe Constabulary Act 
authorises toe federal Govemmerff to 

empfoy toe FC putslde the limits of or 

edpining the Frontier
Province in other parts of Pakistan for

f»eshawar High feouh
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; the bett^" protection 

Odn^nlstrethn pf those perts. Section 

5(1) of the Act ibid voste tee Federsi 
Government power to appoint 
tee C<mmandbnt and other persons 

including the '■PIstnct Constabulary 

Officers or Assistant; Constabulary 

Officers of tee‘ffme in one or more 

disWcte. Sectich 6 delegates to tee 

Commandant i and District 
Constabulary Otecer tee power to 

appoint subordinate officers In the 

manner prescrteed by Rules made 

under the Act. The Federal 
Government exercised its power 

conferred by^ Section 21 of tee 

ConstabulatyAct,toffameteeNWFP 

Constabulary Rules, 1958 

CConstabulary Rules'), in order to 

provide tee terms and condiffons of 
serydce of the officers and men in tee

and

FC.
It . will be observed teat the 

rhatter of tennis and conditions of 
service of tee respondMt-employees 

of tee FC, are in tee first place 

regulated by tee Constabulary Act 
and elaborated^ pursuant thereto by 

tee FC Rules. The provisions made 

by tee Constabulary Rules are In
furtherance of and in exercise of tee 

power contened by tee Constabulary 
Act. Therefore, 
conditions of se^vfce 
employees of 0^ FC are prescribed

8.

■i

I i
t

I .

tee terms and 

of tee

AXXE§TEO

C Peshawar hUfth Court
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In the Act and the Rules. The test laid 

down In Ardple 240(a) of the 

ConsOtution :rBqulrBs that dte 

appointment to and the terms and 

cdndidons of ^service of posts In 

connection wft the affairs of the 

Federation ar^ of a service of 
Pakis^n shpk ibe determined “by or 

under an Acfhor Pariiament The 

expression “bj^ or under" In Article 

.240(a) of ffije Gonsfffuflon auhiort^s 

die terms ahd conditions of sendee of 
a oMI senent to be provided both by 

statute or by i^tutory rules. The 

provision made in the Constabulary 

Act and the Constebulary Rules, 
therehre, saS^ the Article 240(a) 

test. The Judgment in tee Muhammad 

Mubeen<is-Salam case Ibid 

endorses teisfMint of view:- 
“86.... The terms and cOndiOoris of

'■i

^nme of those emfdoyees, however, 
are required to be spedfied under 

AjUde 240 of tee ConsOtutlon by or 

under Ad dfteejParilament Thus, tee 

conclusion would be that only those 

persons, who are In the service of 
Paldstan, as classed hereinabove, 

and if teeir terms and condldons are 

governed elthdr by a statute or 

statutory niies. In tamis of Artfcte 240 

of the ConsOtuthn, can seek remedy 

before tee Service Tribunals..“

I

[•,*

t

27. Slmltertyr this Court In the 

case of Gul Munir vs. The

— EXAMIN£R___2> 
Peshawar High iSouh1
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40. /

GoVBmmani of Pmklstan fhmi^^h 

Secreteiy, Ministry of States and 

Frontier RoaloH» (SAFRON).
Islamabad ahd otfian> (p)19 PLC 

(C.$) 646), on the basis of law laid 

down by the Apex Court In
'r

Commandant Frondar
KhvberConstabulary

PsMttunkhwa^ Peshawar’s
(2018 Sa^k 903), while dealing
with the cdse of Federal Levies

~
Force, which was Established 

through Federal Levies Force 

Regulation, i012 having the same 

structure of service for Its 

employees/force as provided in 

Regulation No-1 of 2014 has held 

that employees of the Federal 
Levlw Force whose terms and

C8S9

conditions of service are governed 

under Federel Levies Force 

Regulation, 2012 are civil servants.
' U I

Keeping in view the above, the 

Force established under Regulation 

No. 1 of 2014 ;quailfies the criteria 

of being chrtl servant in view of its 

composition, functions and duties
as per iaw laid down by the Apex 

Court In the casM of Fadaradon of 

Pakistan through Saeratary. 
Ministry of Interior Hntadnr
DMsIoni. Islarnabad and 2 oihara

V ■<

Peshawar High Court

• ?:
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Y8. nO~177 Bf-DS/? Muhamm»H
* i

tiazir (1998 SCMR 1081) and 

Commandant^

Constabulary.
Frontlar
Khvbar 

Peshawar andPaMitunkhwa.

QtflWS va. Gut Raalb Khan and
Others (2018 SCMR 903), thus, the 

preliminary obj^dn raised by the 

learned counsels for the 

respondents ,is sustained and 

accordingly, the present petitions In 

view of dear bar contained In 

; Article 212 of'the Constitution are 

not maintainable. The present 
petitioners may agitate their 

grievances before the Provindal 
Services Tribunal. However, prior to 

this judgment,,tae status of present 
petitioners being a dvil servant was 

not determined and in the similar 

cases, the Apex Court in Gul Raalb 

Khan^s ease (2018 SCMR 903) 
has held that: t '

;

* m,11. It follows fmm the dicta laid 

down above that the protection of the 

bonfer areas is a sovereign funcdon
.*•

belonging to and perfdrmed by the 

FederaUon. The same duty Is 

perfomed equally I the present case 

bytheFC not dnty on the frontiers of 
KPK ProvinOe but also by maintaining 

order in other parts of Pakistan. For 
Oscharglng siich functtons, the

Peshawar High feourt
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;

sen/lces renderwi by the FC have 

direct nexus with the affairs of the 

Federatidn. Therefore, the 

given in Vie Muhammad Nazir case 

(supra) folly app/^ here as well and we 

hddttjatfoeemf^yeesofFCareeMI 
servants. Insofor as the question of 
competent reipedy in respect of 
service disputes of FC men Is 

concerned, wejhold that in a matter 

relating to the terms and conditions oi 
se/v^ of respondenf-empAsyaes 

of foe FC, eh appeal before the 

Federal Senhcd: Tribunal Is available to 

them as the exclu^ve remedy under 

the law. Accordingly, this remedy may 

be availed by Oiem within the statutory 

period of IlmHatlon commencing from 

foe date of Issuance of cerfftled copy 

of this Judgment. All these appeals 

filed by foe eippellant-Commandant, 
FC are according allowed in above 

temis\ .

reasons

i

VWien case of the pettQoners (PATA i

Federal Levies Force) was examined in 

juxtaposition with the ProWnc/a/ Levies

i

I

1
t Force and ibid judgment, we observed that

y seiyice of both frie forces is governed 

under foe rules so. framed under foe 

provisos of “Pfovincial Administered 

Tribal Areas Levies Force Regulation,

/

/,./

■ EAAMirJER , “
Peshawar High fcouri
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20i2\ Therefore, we believe that the 

statue of petitioners is mat of civil servants
)for all practical and material purposes, and 

as such, the matter of terms and; 

conditions of mpir service squarely falls

outside me ambit pf?Writ jurisdiction of mis
• i' • ■ •

court given the expiidt bar contained in 

Article 212 of m^ Constitution, As earlier, 

discussed service rules of foe petitioners 

(PATA Federal Lewes Fotxx)

Provincial Levies ffo/ce bom were framed
• • * ' . < *•

under me provisions of ‘Provincial

Administered Tribal Areas Levies Force 

Regulation. 2012" and through me ibid 

Judgment, me personnel of Prowncial 

Levies Force were declared as Civil 

Servants aft^-. exhaustively discussing the 

matter of Levies Fbroe performing their 

duties \n PATA. Therefore, on me same 

premise, we have ho; hesitation to hold that 

me petitioners are Civil Servants as meir 

service fulfills me entire criteria of Civil 
/ . Servants so provided by me law. Learned 

counsel representing- me petitioners could

and

* i

/

/ •

^TMvrtniiR-_
Peshawar High Oeur'
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not distinguish the status of petitioners 

(PATA Federal Levies Force) vis a vis 

Pmvindal Leavy Fo^ in any manner. Both 

forces are performing their functions In the 

same area for the same object and;

purpose, and both are being maintained 

through the pno\^hcIal exchequer.

Therefore, the mbttjers arising out of the

terms and; condltfons of service of the 

petitioners are pnjy amenable to the 

jurisdiction of the Seivice Tribunal In terms 

of Article 212 of the Constitution.

So for as the contention of petitioners 

that they have challenged the vires of the 

impugned Notitication and as suOh the 

same are not amenable to the jurisdiction 

of the Service tribunal is concerned, 

suffice H to state that it has long been 

settled that Service. Tribunal has ample 

jurisdiction to deal wito the issue of vires of 

the law and rules framed thereunder. 2015

J SCMR 253 NATIONAL ASSEMBLY 

SECRETARIAT through Sectrary V, 

MANZOOR AHMAD end others.
/

■s'"

. /
^ATTCGTEO

Peshawar High Coun
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Ther^rev the contention so agitated at the

bar Is misconceive'and as such repelled.

In view hereof, the status of

petitioners has been declared as that of

Civil Servants and the matter in eestlon
• <

revolves arcnind the terms and; conditions

of their service whid[i does fall outside the

jurisdlctiori of this court given the baring 

provision of Article 212 of the Constitution 

and as such instant petitions are dismissed;

: being not maintainable. However, 

petitioners may approach the worthy 

Service Tribunal for the redressal of their 

grievance if so ad^sed. Albeit, earlier the 

status of petitioners- being dvll servants 

was not determined, therefore, the 

petitioners may avail the remedy of appeal 

within tile statutory period of limitation

the

commencing from the date of Issuance of 

the certified copy of this Judgment in terms 

of the Judgment of august apex court in Gi// 

Raqlb khan’s case 201B SCMR 903.

coc Nos;3B-M/2021 

W.P.NO.367-M/2021 and; COC No.436-

in

ATXESXH^D
Peshawar High fcourt
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P/2022 in W.P.NO.1335-P/2022 

dismissed for having become infructuous.

are

!\ *
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