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: BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

Service App‘eal No. Q Q of 2023

. Muhammad Zeb S/o Sher Muhammad r/o Aladhand Dherai,
Tehsil Batkhela, District Malakand. {Sepoy No.6302]

.................. e Appelfant
VERS us

‘1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

2) Goverhr_neht of Khyber through Secretary Home & Tribal Affairs
Department, Civil Secretariat at Peshawar.

3) Commandant Malakand Levies/Deputy Commissione!r, Di;strjpt
Malakand at Batkhe!a.

.................. Respondents

. APPEAL UNDER SECTION 4 OF
. THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

PRAYER:
- On acéeptance of this Appeal, Notifications No.
SO(Police-IHD/MKDI/Levies/Misc./2020 dated
22-03-2021 & No. SO (Police-I)HD/1-3/Federal
" Levies 2021 dated 21-10-2021 and subsequent
. retirement orders issued by respondent No.2 rﬁay
be decléred as illegal and the same be set aside.
Consequently, the appellant may be held en}itled
to complete his service till attaining 60 years age
" in light of Notification dated 14-07-2020.

~ Alternatively, the impugned notifications may be

. declared to be ineffective upon the rights of the
appellant and he may be allowed to complete his
service till attaining 60 years of age.
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A).

statutory.

That the appellant ﬁas been serving as regular member of

' Levies Force having a considerable length of service at his

credit (Copy of appointment order is attached as  Annexure

That services of the appellant were iriitially regulated under
the Federal Levies Force Rules, 1962, which were non-

That subsequently, the Governor Khyber Pakhtunkhwa,

" under the omitted Article 247(4) of| the Constitution

‘promulgated the PATA Levies Force Regulations, 2@1_2.

'aneequenily,' the Provincial Government. framed Service

'R-ules for the Leviee Force in 2013 (Copy of relevant text of
o Service Rules notified in February 2013 is Annexure “AM).

That Sehedule-lll of the above mentioned Rulés,,which‘

- provided for length of service towards retirement had peﬁaih
_ anofnélies. Hence, the said- Rules were amended in
" December 2013 and the above stated anomalies were

" removed to a larger exteht (Copy of amended Rulées notified

in December'2013 are Annexure “B”").

That the relevant Rules were further amended in July 2020

Regardmg the length or service towards retlrement Ru!e 17
-was amended to the effect that all Levies personnel shall

c. ye- . . . . £ > ‘.
- ‘retire from.service on attaining the age| of superannuation

i.e Sixty Years. Furthermore, Scheduletll which provided

for-certain length of service, was deleted by viftue of ihe
: -amendrnent (Copy of amendments notified in July 2020 are
o Annexure “C")

“That the rules weré further amended of 23-03- 2021. Rule

17, which provided for retirement on reaching

' superannuation was again omitted and Schedule-lll was
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10)

1)

3

revived with certain amendments. Consequently, the junior
rank officials like the present appellant would retire after
performing -certain years of service or on reaching certain
age. For instance Hawaldar would retire on reaching 31
years of service or 51 years of age, Naik 29 years of service

or 48 years of age, L/Naik 27‘year of service or 45 years of

age and Sepoy 25 years of service or 42 years of age,
whichever is earlier (Copy of amended Rules notified in
March 2021 are Annexure “D").

'3

That the above mentioned Rules being extremely

detrimental to him, the appeliant filed representation before

the concerned quarters for redressal of his grievances. The

same has not been responded to as yet (Copy of
representation is Annexure “E”).

THat the appellant alongwith other similarly placed
personnel of the Levies Force got retired from service on

reaching certain age/completion of certain length of service

_as prescribed by the above mentioned Rules (Copy of

" retirement order is attached as Annexure “F").

“That the appellant along with other similarly placed persons

invoked the Constitutional Jurisdiction of the Hon'ble
Peshawar High Court by way of filing various constitutional
IPetitiohs, challenging vires of the above mentioned rules.

,That durihg ‘the pendency of the said petitions, the-

Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement

age in respect of lower ranked members of the Force was

enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “G”).

That the appellant filed another representation against the
above mentioned further amendments in the relevant rules,
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‘which was never responded to. (Copy of memo of second
representation is Annexure "H”).

12) That against the above mentioned Rules framed by the
- Provincial Government, the appellant alongwith other
similarly placed persons filed various other constitutional
petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P
No.337-M/2021, W.P No.338;M12021, W.P No0.333-M/2021

and W.P No0.335-M/2021) before the Hon'ble Peshawar

High Court. However, because of jurisdictiona! issues, the
matter was referred to a larger Bench.

13) .That in,light of the above mentioned Act, the appellant along
with other similarly placed employees of the levies force
ﬁled-la constitutional petition (WP No. 1281-M/2022) before
the Hon'ble Peshawar High Court Mingora Bench to the
‘extent of their re-instatement in light of the Provincial

~ Assembly’s Act. The petition was allowed by the Hon'ble

High Court vide judgment dated 23-11-2022 whereby the

respondents were directed to re-instate the then petiiioners.

Itis wortH mentiohing that vires of the impugned rules were

~ not challenged in the said - petition, which are being
. impugned through the instant appeal.

14) ‘That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitions on 29-11-2022.
Consequently, the Hon'ble High Court decided that
personnel of the levies force are civil servants and their
employment matters would be dealt with by this Hon'ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “I").

15) That being aggrieved with the impugned notifications and
~ subsequent retirement order, the instant appeal is being

filed before this Hon'ble Tribunal, inter alia, on the following
grounds:

- GROUNDS:
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That the impugned act of amending the relevarit Service

Rules to the detriment of the appellant andlsubsequent

_ refirement is ilegal and un-Constitutional. Hence, the same

acts are liable to be declared as such.

That it is a settled law that service rules canhot be amended

to the detriment of public sector employees. Even, if they

are so amended, the same having prospective effect cannot

be applied against the existing employees

That after the 25" Constitutional amendment, the new
Constitutional regime demanded streamlining of the
erstwhile Tribal Areas with the rest of the Province. So
much so, Levies personnel serving in erstwhile FATA and
Khasadar Force were accommodated to a larger extent
where the Provincial Assembly passed an Act aimed at
streamlining the service structure of Ex. FATA Levies Force.
The Act not only provides uniform retirement age i.e 60

- years for the whole Force but rather enjoins upon the

Provincial Go\rern_ment to take steps towards absorption of

the said. Levies and Khasadars in regular police.

~ Regrettably, the appellant have been treated in violation of

the Constitutional - spirit particularly after the 25%

- Constitutional amendment and subsequent orders.

‘That further grounds, with leave of this Hon'ble-Tribunal

would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of

~ this appeal,.

() The impugned Notifications No. SO{Police-
INHD/MKD/Levies/Misc./2020 & No. SO (Police-
)HD/1-3/Federal Levies 2021 dated 21-10-2021
and subsequent retirement order issued by

- respondent No. 2 be declared as illegal, the same
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. may’l_be sef‘asid_e. Consequently, the appellant

. may. be 'hel_d entitled to complete his service il

attaining 60 years of age in light with Notification
dated 14-07-2020, . "

'Alfernatively, the. impugned notifications may be

~ declared to be ineffective upon the Trights of the
appellant and the appellant be allowed to complete
his service till atta‘ining 60 -years of age.

i) Aﬁy other- I'remedy though may not specifically -
~ prayed for, but which circumstances of the case.
| would demand in the interests of justice, may also,

e be granted.

- i
Appellant
-:*:‘f//

Muhammad Zeb
Identified by counsels

i

- Dr. Adnan Khan Barrister-at-Law;
- Advocate Supreme Court of Pakistan.
., 3 )

- Umar Sadiq Advocate High Court -

CERTIFICATE: |
.~ Certifi ed that no- such like appeal has earlier been f led before
_ thls Hon'ble Tnbunal on the subject matter

Appeliant , .
. Muhammad Zeb
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4 . BEFORE THE KHYBER PAKHTUNKHWA SERVICE

- IRIBUNAL, PESHAWAR (CAMP COURT AT SWAT),

 Service Appeal No. - of 2023

Muhammad B0 . Appelat

| Government of Khyber-Pakhtunkhwa and another

....,.........Respondeqts :

AFFIDAVIT

| A Mﬁhamfnéd Zeb (Appellant), do hereby solemnly a;fﬁrm
“and declare that the contents of the above titled Appeal are
| true and correct to the best of my knowledge and belief.
.Furtﬁermore, no such like appeal has earlief- ‘be‘en.\ ;'iléd
 before this Hon'able Tribunal or elsewhere on this s'hbjécg
" matter. | -

DERONENT

Muhammad Zeb




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Serwce Appeal No

Muhammad\ Zeb Appellant

- Government of Khyber'Pékhtunkhwa and another

v .Re_spondelnts

ADDRESSES OF THE PARTIES

APPELLANT:

Muhammad Zeb S/o Sher Muhammad r/o Aladhand. Dherai,
Tehsil Bafkhela, District Malakand. [Sepoy No.6302)
(NIC# - ) (Cell# )

RESPONDENTS:

1) Gévernment,of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar. |

2) G-overnment of Khyber thrdugh Secretary Home & Tribal Affair§
Departmeht' Civil Secretariat at Peshawar.

~ 3) Commandant Malakand Leweleeputy Commissioner, Dlstrlct
Malakand at Batkhela

‘Appellant vy

Muhammad Zeb ‘ 4
Identified by counsels

,;Q/);f/?)

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

-Umar Sadiq Advocate High Court
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GOVERNMENT OF P W
HOME &TRIBAL AFFAIRS DEPAR -

3 NOTIF CATION
, Peshawar the 4% Februg-y 2013

_ SERVI ERULES FOR FEDERAL LEiVIE ORCE PATA

_ ‘In exerense of the power eonferred by Seetron 9 of the PATA Levres Force
Regulat:lon. 20 12, the Provmerally Govemment of K.hyber Pakhtzmkhwa is pleased to
make the following rules, namely: o |
1 - Short title and commencement. (1) These rules may be called Provmerally ,

' -Admmlstrated 'I‘nbal Areas (PATA) Federail Lewes Force Semce (Amended) Rules
R 2013. C
' i) ‘I'hey sha]l come into foneeat once.

Defimtion. (1) In t‘neae Rules, unless the' eontext otherwise require; the followrng
- expressron shall have the meaning hereby respecnveiy 'asslgned to them, namely -

‘s (aj o “Appomtlng Authonty” means th||: appointing authority specified in fule-4;

) “Commandant” means Commandant of the Force,. ‘who shall be the ‘
..+ . Deputy Comrmssronermtherr respectrve jurisdiction;

R . (e) o Il “Deputy Commandant (Operatron)" means as A.ssrstant Commissioner or

© . any officer of the Drstnct desrgtuued as such by the provincial government

who shall be Deputy Commandant (Operation) of the Force in PATA, to

exercise in his respective 3unsdlctron such - power and perform such

- functtons as may be prescnbed .and who shall be responsible to the
:Commandant for opemtronai matters of the Foree in PATA

(‘d)' “Deputy Comrnandant (Admnmstratron)" mesns Deputy -Commandant'
- (Administration) of the Force| who shall be an officer of the provincial
. govemment or any-ofﬁcer of the District desighated as such by the

o provmcral govemment to exercise in his respecﬁrre jurisdiction “such
| powers and perform such funcf.rons &s may be prescribed and who shail be

responsible to' the Cornmarwdant in administration and establishment
o mattersottbeT‘omelnPATA - - j’—c

{e) " “Govemnent means the Gov:emment of Khyber Pakhtunkhwa L~

| (H “Home Departmeht“ means Provincial Home & Tribunal Affairs
Department; . ' '

(f‘)- "~ “Initial reenntment” means appomtment made other than by promotion or

- ' .bytransfer; - o - . ‘ _
(h) “Schedule" means the Sehedule appended to these rules ' 6 L%

IR
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Subedar Major.-(BS‘-lﬁ)

- | yoars age whlchew-ir is earlier

o ' SeeRulell _
S#| - PostRank - ) Length of serwce/Age
! 38 years service on 03 years service as Subedar MBJOT or.60 |

| Subedar (BS-13)

. 35 years gervice or 03 years ervice as Subedar or 5‘? years
- | age wh:chevcp isearlier - _ '

TNatb Subedar (BS-11)

32 yems gervica’ qr 03 years service as Nlab Subedar of 54
years age wh:chevpr is carlier : .

| Havaldar (B5-8)

29 years service dr 03 years semce as Havaldar or-5] years

4
e | o .| 2ge whichever is ém'her
=5 Naik (BS-7) 126 yea:‘s service m 03 years. service as Nalk or 48 years age .
C o : wh:cheirer is oarhbr _ .
. 6 ‘ L/MNaik (BS-6) 23 yem‘s service or 03 years service as IJNmk or 45 years age
e wh:chever Is earher '
-7 _S_apoyi_(B_S-S AEERRR _20yea$semce dar 42 years ago s;v}_:ichever is gsrlier s
3 :
|
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|
. |
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Govemment of Kyber Pakntunkiwa, L

o } ~ tome & Tripal Affairs Department
S © Dated Pestiowar the 19% December, 2013

_ , o ‘ ; ﬂonmcmou‘ , _

, SO Levies)HD{FL H112013Vol.1. The Competent authority Kas been pleased to order
further amendments in Schedule-l of Rule-4(2) and Schedule-lll of Rules-17 under Para of the
Regulation for PATA Levies Force, 2012 & Rule-24 of the Provincially Administered Area

(PATA) Federal Levies Force Service (Amended) Rules, 2013 as under-

‘
b

- Rule-4(2) Schedule < o .
P _ 'SCHEDULE
cee L - See Rulle #2)
Uniformed Force - R E '
§.No | Post/Rank. S \Enqlblllty'for . '\‘Pr_oi'no \Di'rect \Quallﬂcatlon
o L ’ proqnotio‘n tion . Quota
s o - Quata | ¢
1. - | Subedar Major (BS- One year service 100%
©1.18) . : . |8s Subedar -
Subedar (85-13) One yoaf service 100%1 ' \
1 o 1asNNalb Subedar .. ' C -
Naib Subedar (88-11) !One year sefvice }\100%_ L \ 7
: .. | as Hawaldar ' '
Hawaidar (BS-8) One year service 100% \ \ '
_ - , R as Naik . '
5. Nak (BS-7) - - One year semvice : 100% B '
Y ' S ‘as Lancé Naik L } J

8
®
|

T®. Lance Naik (BS—G)- - \'Qne year service
N - - S lasSe i
7. | Sepoy &5 | 1.

1+ 8, Head Armorer (BS-5) One year service .
y ;. as Assistant’ '
T

orer
" Rules Retirement: (1) Al uniform levy personnel‘ shall retire as per Schedute-1H or opt fof
d

100% \ Middle Pass/Matric
Middie Pass/Matric

hel

cornpl.ation of 25 years of regular service and no extension heyond retirement

 ‘reticement after
" ghall be granted. .
: I SCHE.DULE—“I
Rule 17

_ Em Cangth of servicelage fof retiroment B
: _ 37 years' of service or 60 years of age whichevet is sarier
- m 35 years of service of 80 years of ageé hichever is earlier

m ’% years’ of service Of B0 years of age wichever ig earlier
whichever is partier

Hawaldar (8S-8) 31 years' of service or 60 years of age
' 20,years’ of service of 60 years of age whichever 13 earlier

= whichever i8 pariisr
of age whichever is earior

28 years' of sorvice of

’ I :A.- .. o ’
.- )
R S _ _
M : FRCTIEAr Eas
H i R u
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. BETTERCOPY
- HOME DEPARTMENT
. NOTIFICATION
Datcd Peshawar the 14 07-2020

'INo SO (Pohce-IDHD/l-B In excrcme of the power conferred by Sectlon 9 of the

- ,Provmcnally Admlmstered Tribal Areas Levnes Force Regulation 2012, the Govemment .

of thc Khyber Pakhtunkhwa 1 pleased to direct that in the Provincially Admxmstcred

Tnbal Areas (PATA) Fedcral Lcwcs Force Service (Amended) Rulcs, 2013 the_
- follow;_ng further amendments shall be madc, namer
_ | . mdm 5

In gc sald rules - o

a) Fro rule 17, the foliomng shan be: substxmted, namely

: “17, Retlrement - All Le:vm Personal shall retlre from se;'\'licc on.

i attammg then age of supérannuanon i.e sixty (60) years or they may opt
for retlrement aﬁer oompletlon of tWenty—ﬁve (25) years regular service,
R and
"y Séhédulh—ﬁl shall b_'é déle_ted.

SECRETARY TO . -
'GOVT: OF KHYBER PAKHTUNKHWA '
' HOME DEPAR’IMENT '
Copy forwarded to thc -
' xxxxxx
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| "“To be su

_ No.
.. -conferred DY section-9

Government of Knhyber Pa

Levies For_i:'e: Sgwice_ﬁ&me’hdéd) Rules, 2013, the following further amendments shall

“  ‘peé made, namely:-

in the said ruies:-
. 1. InRule
| )

SQgPolice-]l]go[MKDrLevieerisp,mozo;-
of the PATA Levies Force

khiunkhwa s pleased 1o gifect that'in the PATA Federal

4, sub-rute {2
Com;nandanl shall be the appointing authority for inltial

L petfer CU

bstituted _notiﬁc‘ation of even No & date. .
- GOVERNMENT OF KHYBER pAKHTUNKHWA po
s HOME AND TRIBAL AFFAIRS DEPARTMENT L. '

--------- p——— T

NOTIFICATION
Peshawar,' dated the 22-3-2021

An of the

Regulation, 2012, the provincial

exercise powers

Amehdments‘

_'___.,.——-'—""'_'

y, ine foflowing shall be substituted, namely:

. recruitinent and bforndtion up 1o tha rank of Subedar:

For

u47. Retiremant:
extension in service

-3 For ccheduie-1t, the following <hall be substituted, aamely:

Subedar Major {85-16)
. - 1 - .

o

Rule 17. the fotlowing shall be substituted nametY:

'S, No. '-_ Name of the Post/ Rank

’ 8y promolion, 0N

- name
(.

IR - Pravided. thal the appointing authority for purpose of
- promotion ta the posts of subadar Major and Superintendents shall be
Secrelary. Home Bepartment.”. . <3

All Levy harsonnel énall retire as per schedule-il and no

after celirement shall be granted”.

. ugghedule-lll

- [see e 17]

Qualitication for Promotion Length of Service /
~mn

|
Thity Seven Years OF
Three Yeors' Service as
.gubedat Major Of Sixly
vears of age W \cheve?
is easliet
ihe basis Therty

Fitness In service Of
‘manner, | service as Subadar Of
Sixty yean of ' age
whichever is earller -

On the basis of Senlorily-
‘cum-fitness M, amongs!
_fhe Subgaars ' having
. Intermedizte qualificalion

Five Years

© of Seniority Cum.
. the following
b .
Fity Percenl {60%) C
from .amongst the
Subedars
having intermedtate
- - quslification; and

Yk FC—
|

(i Fitty percent (50%)
from amongsl Naib

Subedars . having
_ - Sdcondary School { .-
" certificate "1
By.promollon. on the basis Tty [hree Years'
of Seniority Cum Fitness in Service or Seven veors'|
the [otiowing manner. | Service  BS Naib !
namely: e | Subedar or Sixty Years ;

gt

e Yeras \ '. 2



T qualification, and
. {H) -Fity Percenl {50%) from
- amongst Hawaidars.
"y g

. : -‘ " b. — H L ——
Name of the Post / Rank Qualification for Promotion

" Length of Service /
Be ¥
Age

1 Hg@alda;fas-os} . e

Thirly One years eervice
or Three years service
as Hawatdar or Fifty
One years of age,
whichever |s earlier.

eS| — .

Twenty Nine years
service or Thrae years
service s Naik af Forly
Elght years of ags,
whithever is earller,

§ a Ry Oy B R

Twenty Seven years .
service or Three years
servica as L/Nalk or
Forty Flve years of age,
whichaver |s earller.

B = S 7 R B '

Twenty Five years
sarvica or Forty Two
years of age, whichevee
is eartier.”

o

.

&

SECRETARY TO

© . GOVERNMENT OF KHYBER PAKHTUNKHWA,
. HOME & TRIBAL AFFAIRS DEPARTMENT.

Cony forwarded to the:: IR .

I-:PrindipaIISecrelal;y to the Govermnor, KhyberPa!thlunkhwa.
- Principal Secretary to the Chief Minister, Khyber pakhtunkhwa.

- Registrar, Peshawar High Coun; Peshawar.
.. All Commissioners, Khyber Pakhtunkhwa,
All Deputy Commissioners. Khyber Pakhtunkhwa.’
- Provincial Police Officers, Khyber Pakhtunkhwa.
Ali.Heads of Attached Departmenl in Khyber Pakhiunkhwa.
PSO to the Chief Secretary, Khyber Pakhtunkhwa.
_ Accountant General, Khyber Pakhtunkhwa.
. Diregtion Information, Khyber Pakhtunkhwa.

KN

CRNOO BN

N O

Al Administrative’ Secretaries to Government of Khyber Pakhtunkhwa.

_The Manger Government Printing & Stationery Department, KhYbé? Pakhtunkhwa.

Hels requestéd to publish the above Notification in the Extra Ordinary Gazette of
. Khyber Pakhtunkhwa and supply 50 copies (Printed) of the same o the Home

. Deparimenl

*
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“The.m«:afm- ster
. KpatPeshawar. -
ESItbject:-‘ 13 ‘ | Il"r vi v_\-roftlele\{i s 2 . IR

. L -That_.the applicants are the levies ﬁersdnal'é of Malakand Levies.
2. That the‘ Malakaﬁci I.;evies-.is establisﬁed in the ')ear 1895..

g '3 That the Malakand levy personals are performing their regular duty as ;
' police since 1973 '

‘4, 'That in the" year 1962, Levies rules wefe Iprbmti.lgﬂate.d in which the
: retirement age nf different: rariks were detet‘n:lmed and the of reurement
of Subidar Major ‘Subidar, Naib Subidar were determined as 30 years of

sewice or 50 Years of age. for Lans Nalk to Hawaldar 25 years of serwce

or SO y’ea;s of age and for constable 18 years of service and 30 years of

~ age whir_hever comes ﬁrst (Rules annéxed)” K

5. That after the promulgatlon of the said rules. the mentmned mles were' '
- ﬁrst amended in Febma.t.*y, 2013 In which the retiremmt age ol’ different -

anlts. were determined .and rescheduled, the reurement age of Sublda.r
“Major were chahgéd to 38 "years of sérvice, or 3 years as Subid'ar Major or
C 60 years of age, the reurement age Sub1dar were changed to 35 years of :

: _' 'serwce or 3 years a3 :.umuar or 57 years of age, the retirement age Nmk - C ﬁ,



NS

' Subidar changed to 32 years of serviee or 3 years as Naik Subidar or.54

bie years of age . The retirement age of Hawaldar were changed to 29 years
of service, 3 years as’ Hawaldai and 51 years of age. That the service of
-.Naik were changed to. 26 years of service. 3 years as Hawaldar and 48
years of age The retlrement age of Las Nalk were changed to 23 years of | _
service 3 years as Hawaldar and 45 years of age. “The retlrement age of

‘ Seopy/constable were- changed to 20 years of service, 42 years of age

whichever comes first, Mmmg)_ |?.>

...'.rha;t'.'m_ December, 2013 the service tei;iire and retlremeﬁt‘ age was
reechedu.led for S'ubidar Major 3? years of -service and 60 years of age.
_ Subidar 35 yea.r of service or 60 years of age, for Naib. Subidar 33 years

. of service or 60 years of age. for Hawaldar 31 years of service or 60

= ‘Years of age, fer Naik Hawaldar 29 years of service or 60 years of age for

Laa-Naik Hevveldar 27 years “of e_ervice or 60 years_ of age qiid for the
'.constable/eeew 2_5 years of service or 60 years of age which comes
 fostulesamuexed)” ¢ |
7. In eugus_t, .20,16- the eervice tenure vvas once again rescheduled iri which _
| for ihe posr of Subidar Major 37 years of service, 3 years ds Subjdar
Major ;ufd '60 j;ears of age, For Siibider 35 years of service or 5 veare as
Subidar or 60 years of age. for Nmb Subidar 33 years of service or 7 years

as Naib Subidar or 60 yea:rs of age which comes first. {L{,ulgg_eggg;eﬂ), Df.

. That on 14/07/2020 the schedule of the retirement and service tenure
- was amended as deleted the retn'ement age was fixed as 60 years, or 25

: years of service tenure whichever comes ﬁrst (ggumlle;n E.



]

9. That on 22/03/2021 the 1evy rules were lastly amended in which for the

- .post of Suhldar, Ma]or 37 years of service or 3 years as Subjdar Ma,jor or .

60 years of age, for Subidar 35 year of serwce, 5 years as Subidar or 60

' of. age, -for; Nalb Subidar 33 years-of seérvice or 7 years as Naib Subidar or

60 years of age, for Hawaldar 31 years of service or 3 years as Hawaldar
“or, 51 years of age, for Naik Hawaldar 29 years of SEI'VICE or 3 vears as
INaﬂt Hawaldar or 48 years of age for Las Nalk Hawaldar 27 years of
j.. ser\nee or 3 Years as Las Hawaldar or 45 years of age, for constable/SeopY

25 Year& of service or 42 years of age.[_-B,___eg_gm;l_:l.g_)_. F

' '10 That 111 the above mentloned rules of 2021 the ranks of Hawaldar and

Seopy are’ changed two steps down, from scale ? 10.5.

*

:11 That against the diffe'rent amendments SOH1e Ilevy personals ﬂied wrlt

petitions before the Hon anle Peshawar high court, which were decided.
ISQDLQ&.EI!@.CJ;:QL q

‘12 'I'ha.t in the year 20‘21 ‘some of levy personals filed an applicatton 10 your

- Honor on that app}icatlon the summery of ten pages were prepared

which was approved by the hon able ChlEf Mintster of KP ._(J_DI
Medl H |

“13 'I'hat th‘é ﬁnal amendma.nts of year 2021 are against the fundamental

rights of the. apphcants, because these ameudments are based on .

'_dismmlﬁatlon in which. the service tenure and age of retirement of

, ‘ ) : S . . ' ' . . ‘ ] ‘ *,E/i

v

AN

; Hawaldar to eopstable were reduced while the'service temure and age of -

retirement of other ranks we:re enhanced

. s G

. .r' o - - : . . o :
/, T ¥ 4
T e : Y



.~ personal of lower ranks are going to be retired.

15 ‘l'hat for the' fan.k of constahle the age: “of recruitment is m1n1mum 18
~ years - and the age of retlremeut is 42 yearS. 50 1t is not possible that

someon.e wﬂl stmre for 25 years

16 That le:vy pgraonals are also servmg the conntry as other forces and be

dealt ljke other forces/police, and the!r service structure be schedule

‘once_fqr all, .
f.

17 That the amen.cImenta of "021 .dre agalnst the ' natural justlce and

fundammtal rlght of r.he apphcants are mvolved..

HzmnldarZafarAli'BachnRe g. No. 4415 .
L Dated29 03.2021

WwaoLe, ¢
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DATED MALAKAND maﬂ_ﬂim o
Phona: 5932452080 Fax: 09 ?,105

- In pursuance ol Noluﬁcnlmn No.SG{Poﬁce—IlWDMKDﬂ.avlea{Wsdzozo '

. T . - PR
A t T . . . . N
- . - E o ' . ot ' . . . .o .‘_ s 3 ’ - *
f I’ugclol':! ' _ i
:. .omcsomencmmuw L
5 . COMMANDANT MALAKAND LEVIES
i N . No, g

. amanded Sew!ce Rules 2021 Schedute Il dated 22- 03-2021 Issuad by Govemmenl.,

1 ol Khyber Pakhtunkhwa Hume & Tribal Affatrs Departinent,. Peshawar.

 Sepoys of Malakand Levies, who have akeady complsted-the requisits sewlcefage' '
, as noted against each stands rel!red from service wilh effact from 22-03-2021 (AN)

theifolldwing - < -

PO S L L

.;mthfunmionarybenemsaspenetmmpmsmnnﬂas. R
" {SNo Reglmantal Neme Reﬂmmantﬂeaagn i R A -
| No . &| - .
1 Designation SR i o el
i 1.. | 4515 Sepoy- Fazdj Rahman * Complalion cflhe requls[la 42-Years age‘, L
‘ 2. | 4517 Sepoy | SaldAlam -  Completion.of the requlsite 42-Yeam 3dge | - ‘ '
3. 4518 Sepoy | SardarAl - | Completion of the tequzsugld‘z-Ygarg age- R
T2 5% Sepay | Fazal Mohd * Completién of tha reqmsiié‘;j_z-i’eérg age| -
5. 4524 Sepoy | SuhanSad ~ | Camplstion of he requsie 2Yeadge | | ¢
& | 4526 Sepoy |hsan Al .| Complelian of e r'aqmsiiiqaz-veg@ age| ..
7. '|A4527 Sepoy | Junaid Ahmad Complefion of the requisite 42-Yearsage |~ ©
8.. | 4528 Sepoy | Hazrst Igbal - " | Comipletion of the requisue«tiz-‘(eamage e S -
.-8. | 4529 Sepoy | Haji Rahman ’ Complation of the reqmsile 42—Years age L
10 43531 Sepoy | Wahid Shah - -~ Comp.letwn of the requm:!e 42~Yeam agei . Co. .
11 [4532 Sepoy | SardarGhami - Cumpi_e:hnof,megggqlanz:z-veaﬁ age| . -
72 {4533 Sepdy AmRd Al cémp:eunn‘ofmwrequtsne-az-?a‘ar‘s age| ..
-13. | 4534.Sepoy AkhtarKhan ) Complation otthe requlsileAZYeatsage' I
"4, | 4535 Sepoy | MafHussain t:mnpaauononne requisie 42-Yaara age| .
5. [ 4536 Sepoy | ShahHussain | Campietion of he requistle 42-Yeas age |-+ ¢ o
| 4538 Sepoy | Zaxir Ud Din. . - .Camplaunn of the-requisile; 42-Years age Sl o
4539 Sepoy | Niaz Al . ‘Conpletion of the requisite, 42-Years age | S
"[4840 Sepoy | Faza) Fussain ‘Complalon of he requioto A2-Vears age |~ © . v
541 Bepoy | Akhar Monair ?camptaﬁmarme Toqushe 42-Vealsage| . - -
45428epoy | Khalid Khan - ‘Oump!allonoﬂhsraquisﬂe 42-Yearsage | é (T.,’C‘
14543 Sepoy |Mohdlhsan | Complation of theirequisite 42-Years age RN
4559 Gepoy |LatiKhan Oummeﬁondlhamqms'te 42-Yearsage |
4560 Sepoy | Shahfi lOlaIEq . Complaﬁm ot the' reqtdmte~42-Years age
gidyaE, T T stp
SRR o g
% ' . N \_-\



Ay }
4 s
A
o Mage 3 af 3
y
':?_."" . 63, 15104 Sepay [ Omer Rehman Completion ¢f the FEJ&E 42 Yeors age
. # 62. | 5105 Sepay Raziq Khan Complation of the requistn {‘2‘:‘(;:.1-'1 age
SN 63. | 5108 Sepoy | Nasim Gilan Completion of the requisto 42 Yaary age |
B4. | 5109 Sepoy | Amjad AR Completion of the requizis 42 Yaor
65." | 5202 Sepoy | Amir Ratam Completion of the requssrc 42 Yoo age :
66. | 5258 Sepoy

Saeed Ullah Khan

Completion of the requeite 42, Yeary aga |
67. 15259 Sepoy | thsan Unan Completion of the requrante & ¥eareaga |
68. | 5260 Sepoy | Mohd Hussain Completion of the requrﬁun 42-?.;553-3@:: B
69. -| 5326 Sepoy | Nausherawan

Compietion of the requisiic 42.¥ears oge .

70. | 5396 Sepoy

Sawar Khan

Complnuon of tho requim o 43_'7—5555' age

. Ji9434.Sepoy. .

Jmbiaz Alam | .y,

72. | 5461 Sepoy

Mohd Humayan

Comptleation of the rnqm..ttn 42 Ycar- a-,;q :

5480 Sepoy

Noor Muhammad

Completton af the requisitc 42-Years age’ .

74. | §503 Sepoy

Sarfaraz Khan ]

Completion of the requis-ic 42-Years age .

75. | 5505 Sepoy

Noor Khasaid

Comptetion of the requisite 45.'-"79':‘1?" ago

76. | 5674 Sepay

Asghar Al

-

77. | 5897 Sepoy _

Fazal Mehmond

Compteuon of the requisre 42-Years :r_;f.u .

78. | 5926 Sepoy | Mohd Farcog Completion of the Tequisiio 42 Years age |
79. | 5927 Sepoy .| Sartaj Mohd Compleuon of the requisite 427 ears aga :
80. 1£302.Sepoy.,).Mohd Zeb.

&?an: e

Completion.of the requisite §2-Years age, .

oC MALAKANDIGOMIMNDANT—
MALAKAND LEVIES MALAKAND

NO. 93&2- 93 ac
" Copy with forwarded to the:-

1. Commissicner, Malakand Division a1 Saldv Sharif, Swat for information,
please.

2. Seclion Officer (Police-Il), Home & TA's Depariment Khybor Paimtunihwa
Peshawar for information with reference to Notiication raletred above-,
District Account Officer, Malakand. . ’

L), Subedar Major MaIakand Le\nes
Official Concerned.

For information & necassary action.

"2y oy
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- GOVERNMENT OF KHYBER mxurur;ﬂ-m
f .., HOME AND TRIBAL ARFAIRS DEPARTMENT .

ﬂ_OﬂFlgéTIQﬂ

. Peshawr, dared the zr-m-m: | j

deporimenl

_ noﬂﬁcahqn
'II]HD!MKDﬂevies/Mﬁcnozo dated . 22-03-2021 the Rrovmciul Gavemment

' : s
I PR
b
P
. )
f'./n:l-:‘:!;'.' -~
.'.‘-. ~ &
EE N

, - In exercise of the powers
mn*eﬁad by’ §ecllon-9 ot the PATA tevies ‘Force Re{guluuon 2012, and in

No'

3O0{Police-

of Khyber Pakhlunkhwu is pledsecl 10 _direct that ; Hin ihe PATA Federal

C.

) Levies Force Semce ]Amanded) Rules. 2013. Ihe I‘oltowi
‘ !holl ba'mocla. ncamely., .

I. _‘D. _-:_..

i'ng further amendments

Ne.

.'.,'-.- ] ','Num.‘dl‘:mo?mi}"
T Kok

leng!h of Sonlo ] Age

mmﬂrmdMuman*Mmmmﬂw
Tmumwmum

m«q ~

_§ age whichever & ecalier,

lMyﬂnTmmmaHnTm‘mmmuthmm

2
Ta . Hﬂ:ﬁlbedaﬂs-lll

-i wms-us[

Mmmumﬂ

vamdhﬂaumvuf MunlnbMusmy
Yo of age whichever & sorier.

mmqoocuﬂchevukm

S x ; o o
Ny _:'Ammtu-oen

Eﬁ""""““" ' !ﬂnthmformmum

o .
e v w |

) . rmwmnmdmmﬁ hwmayn&smmmarkam

. lmwmnrmdm-qmwogamcm bs sarfier,

A L Semtis-wl

!

. . ]
- | twenly M‘mqgﬂuhﬁhnmdm%mkm.

N [

scueogteq |

T

Direct
: i Quoto

Quaiificat]
on

- @5 yeon' senvice o4 Sapoy

100%

osharm T

-(IS-I]I": . s

$5C
$5C
Quatticanon
whn
cerfiicate of

sC

Qualication
with -
Cerllicote o)

I a(:.’
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¢ dpq‘
- z Prlnd Secrefary o the Chief Minisler, Khybm?e’:hhmkhwo
- 3.0Al Adn'tlrﬂslralwe Secretaries-io Govemmenl of Kinyber Pakhiunkhwa. .
L= 4. Registiar, Peshawar High Court, pashawoar. ! . ) .

5, - Al ‘Commyssioners, Khybet Pokhiunkhwa. - - , | vy ; It
4. All Depuly Commissioners, Khybet Pakhtunkhwa, i " | ‘ ' o : 1
7.;Provinciol pdiice Olfficers. Khyber Pukhiunkhwa T : ;
8. AlHeads of Altached Deporiment lnxhybechkhiunkhwo Y i : i
R - psO to the-Chiet Secretory Khyber Pakhiunkhwa, * . D -' k
10, Accountant Ganeral, Khyber pokhiunkhiwg. ° | : il '
' ) : b

I

{

RN S . E ¥
SR Fo
e it |
R 3 1
' 2 St {
< " P : f
o R : f
. . _-‘ - Lt : .o ) M H !i
Prln sgccetcw 16 ihe Govemnr.xhybef!‘okhtuhkhwo . % H

E‘E

?.

- 1. Qieection intonmhon. Khyter | Pakhiunkiwa, .
Y The Manger, Gdvernment Prinfing & Stafiorery Dadcrlmeni.
' flan in the extra
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' (UDICIAL DEPARTMENT)
- WPNoAT0-PI2021:
Date of hearing —  29.11.2022.
Barrister Dr.Adnan for the petitioners.

‘Mr.Sagib Raza, AA.G for the respondents.

8 'M“AI[]_O,UE SHAH, J:- For the reasons
| recorded In our detailed ].udgment of even
date . in  W.P.No.367-M2021 fitied
-"Muhammad Ghafar 'étc. \)s. Gowt: of
. Khyber Pakhtunkhwa* this writ petition is

dismissed.
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: . Judgment Sheet
- PESHAWAR HIGH COURT, PESHAWAR.
" (JUDICIAL DEPARTMENT)
- W.P.N0.367-M/2021 with IR,

CM Nos.1053/2021 & 1183/2022,
‘ LUDGMENT

"/ Date of hearing —  20.11.2022,
Barrister Dr.Adnan for petitioners.
‘Mr.Saqib Raza, A.A.G for the respondents.

S M ATTIQUE SHAH, J:- Through this

single judgment, we shall also decide the

s . connected writ petitions bearing Nos.337-
M/2021, '406-M/2021, 503-M/2021, 514-
M/2021, ‘518-M/2021, 450-M/2021, 601-
M/2021, 681- M/2021, 632-:M/2021, 919-
 M/2021, 968: M2021, 980- M72021, 1221-
2021, 1222-M/2021, 1252-M/2021, 2210-
Pr2021, 2913-P/2021, 5092-P/2021, 5423-
Pr2021, and 5424-P12021 as adjudication

of a oomr-non-quéstion of law and fact.is

. ; inyolvéd in all the petitions ‘wherein the
-petitioners have  challenged the vires of
notification  No," SO (Police-ll) HD/

- MKD/Levies/Misc/2020 dated 22.03.2021
‘whereby_ on the:.bas_is of impugned oﬂ'iog
ordér. bearing No.128/DC/CSL  dated

*
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-+ .20.04.2021, they have been retied from

_sérvice with fu;thér ﬁréyer that they be

: _-reinstated Into service from the date of their

retirement Le. 20.04.2021 with all back

. benefits. In 'altemativé,_tl'ngy have prayed

“that the respondenits .be directed to treat

" them at par with erstwhlle Federal Levies of

" Federally Auministrated Tribal Area (FATA)

- and; absorb them in police and; grant them

" full pensionary benefits.

T2, Likewise in W.P.Noe.333-M2021,

334-M/2021, . 335-W/2021, 336-Mr2021,

-345-M/2021, 1026-M/2021, 1035-M/2021,

i 1157’-»1/2021_, 1206-M/2021, 1207-M/2021,
34-M2022, 212-M202 and 993-P/2022 the

peﬁtioners have made the foll_owlng prayer:

- “On. acceptance of this writ
petition, the impugned Notiication
‘SO (Police-fi) HD/. MKD/Levies/
Misc/2020 is against law and the
fundamental rights guaranteed by
the i COnsﬂ]wﬁon of lIslamic
'Republic .of Pakistan, 1973, may
be declared lliegal void ab Initio
and of no bgal effects on the
" rights of the petitioners.” :
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 Similarly, In COC Nos.38-M/2021 in
. W.P.No.367-M/2021 and COC No.436-

Pr2022 in W.P.No,1335-P/2022 petitioners .

seek  Initiation of E:Ontempt of court
Iprl'ooeeding_s against the respondents for
violating the order of ‘this court dated
' 21.04.2021 passed in W.P:No.367-M/2021.
3. | Bﬁef facts of the case(s) are that the
| petitlone'rs'- were appointed. in the *Swat
 Levles Force” as Sepoys etc. and presently
terms and conditions of their services are
regulated by “Provinclally Administrated
Tribal Areas Levies Force Reguation 2012°
. whereunder besides PATA Levies Force
Rules; 2012, PATA Levies Forve Service
(Amended) éules' 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals
~with the retirement of personnel of the
. foroe, which was dménded vide nofification
" dated 12.122013 In the manner that “Al

the bersonnel- ‘shall retire as per

- Schedule-lil and-no extension In service

" beyond retirement shall be granted”. On

14.07.2020, . ‘vide - Noffication No.SO

ATTE
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 (Police-I)HD-3, rule 17 was further
. amended by deleting schedule-1V' as *Al
| uniformied force shall retire from service
| on attaining the algalj of superannuation

" Le. Sixty (60) years or they may opt for
o retiroment. after fcompleﬁon of twenty-
“five (25) years regular service”,
.Thereafter once again- through certain
modiﬁcat'ionsl rule, 17 was amended by.
giving Iife to the deleted schedule-ll of the
" rules 2013 as uﬁdér.- o

- “Retirement; All levy personnel
shall retire as per Schedule-Ili

- and no extension in service
after retirement shall be
gréntod.” '

_4.- | Being - _aggrleved frc_im the ibid
amen_dment.. the 'petitlonérs have filed the
[Instant petitions. |
5. Pursuant to the directions of this
“court respohde_nts ha?ﬁ filed their parawise
- comments, ﬁhg‘r’elh issuance of the desired
" writs has been oﬁﬁo;s'ed.
6. - Learﬁed 'coﬁﬁsel ‘representing the

'petiﬁoners vehemently argued that the

ATT@EQ
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g !mppgnéd Netification Is arbitrary, perverse,
" “lllegal, lssued without lawful authority and

. mala fide intention just to deprive thel

. petitioners of their vested rights accrued in

their favc:_ur hence  violative of their

+ . -fundamental rights -guaranteed under the

Constitution and thus not sustainable in the
éy’e of law. That though the impugned
: Noﬁﬁcation was issued under the regulation
- 2012. However, after the 25™ Constitutional
amendment, the said regulafion does not
. '. hold ﬁéld, therefore, the lmpﬁgned
No&ﬂcaﬂpn is liable td be set aside.

T _Cdnversely,v_ worthy AAG
rebré#entiﬁg the reépoﬁdent; opbosed the
arguments so advanced By learned counsel
| répresentihg the peﬁtioners at the bar while
| _argfsing that ‘after the 25" amendment the
 Provincial Assembly  passed the
. &nﬁnyaﬁpn' of taws Act No.111 of 2019
through which the laws applicable to
. emMiIe ».‘?AT;A \1Ifere allowed to continue

" Including *Provincial - Administered Tribal

Areas Levies Force Régyi{gﬁon, 2012" and;
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' therefore. the Imﬁughed Nofification was
' issued'bér law which does not require any
 interference by this court in its writ
'jurlsdi'ctiqn uﬁder- Adticle 199 of the
_Constitutlon.- Further, petitioners ‘are Civil

Servants, and; matter in' question revolves

-around the terms and conditions of their

service which is the exclusive domaln of -

the Service Trbunal as such the

'Jurisdiction of this court is bamred given the

explicit provision of Arlicle 212 of the

- Constitution.

- 8. Heérd. Record perused. -

9. Before diséussing merits of the case

we deem it appropriate to discuss the

background of the matter in hand to

properly ' comprehend . the issue involved

therein. It s worth mentioning that earlier

" the services of the Levies Force were dealt

with under the Frontier Imegular Corps

“ . (FIC) ules, 1962 which was substituted by

the “Provincial Administered Tribal Areas
. Levies Force Reguilation, 2012" (regulation)
_ and winder the said regulation “PATA Levies

ATTE%D
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| Foma(seivfce) Ru!es,‘ 2012" were framed
_ for Provincial Levies Forcs. While separate
service rules were also framed thereunder

" for. PATA Federal Levies. Force performing

dutles in “PATA” known as “PATA Federa/

Levies Force Service (Amended) Rules

2013, Rule 17 of the Ibid rules deals with

“ j"the retirement of the Levies personnel
“which was amended fiom time to time.

However, petitioners - have become

~ aggrieved from the impugned Notification

vide which the petitioners’ retirement age

~ 'was altered which is challenged by them

through instant petitions.

10. ‘The main. contention of the

pqﬁtionéfs’ is that after.25" amendment the _

regulation has lost its efficacy and sanctity

and has become redundant, therefore, the

impugned amendment under the said

regulatior: is illegal being void ab Initio. It is

worth mentioning that after the 25

- amendment in 2018, both FATA & PATA
were .merged .in the province of Khyber
Pakhtunkhwa' and Federal Levies Force

o ATTES%D}
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- working in FATA was merged into the

regular pollcs of the provincs Albeit, .in

- Malakand Dwision Lewes Force is still

- rsgutated by ‘PATA Federal Levies Force
Ssrwce (Amended) Rules 2013 in view, of

-_ the Khyber Pakhtunkhwa Act No 111 of

s _' 2019 through which the faws prevalent In
 erstwhile -PATA- at the tme of 25"

amendment were allowed to continue

including regulation 2012 ‘which still holds

~ . the field and as such the same is a valid
" instrument. Therefore, impugned:
Notification was issued by the respondents -

with lawful authority,

~11.  Moving toward the status of the

petitioners it is worth. mentioning that sarlisf

this court while deciding W.P No 526-

M/2016 (Ikramulah's case) determined the
status of personnel of ths Provinciel Levies

Fome as that of civil servants in the

. Ifqllowing terms:-

19.  The Provincial Levies Force
 (“Force”) ‘was granted statutory
cover _'tbmugh . Khyber
Pakhtunkhwa Regulation No.1 of

ATTE
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2014 (‘Regulation”). Paragraph

'No.3 of the Regulation envisages
~ for constitution and establishment
.. of the Force and its functions, For

‘ease referonce paragraph Nos. 3

“and ‘4 of the Regulation are

reproduced as under:-

‘3. Power to constitute and
maintain- by the Force and fits
functions.— (1) Govemment may
constitute and nia!nt_afn a Force for

' peffonningl the following functions,

namely:.

ensuring securlty of roads in PATA;
ensuring securily and manning of
piquet” -

guarding Govemment institutions
and installations; -

ensuring security of Jjalls and
amested criminals; ,

generally maintaining law .and order
providing mobile escort to VIPs;
ahbtémuggffng activities especially
timber smuggling;

destruction of illicit crops;

sarvifng- of summons or procedures;

_raid and ambush; and
- such other. functions as Government

- ~ may, _bjf notification In. the official
Gazetto, . .require the . Force ' fo

perform. . .
(2)  Indischarge of their functions,

. officers and staff of the Force shall




0

- be guided in ‘ccordance with this

‘Regu!aﬁon and the rules.

' (3)  The head of the Forve shall
- be Commandant in his respective’
. Jurisdiction, -

(4 Secretary to Govemment,

Home and Tribal Affairs Department

shall be the competent authority of

. the Force. .

(5)  The Force shall consist of
such. ranks- and number of officers
and ' members .and shall be
constituted in such manner &8s may
be prescribed by rules.

{6) . The officers and members-of
the Force shall réceive such pay,

" pension, aﬂowances and other

remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules.

(7)  The officers and members of
the Force shall wear such uniform as
may be prescribed by rules or
instructions.

" (8) The administration of the

‘Force shall vest in the Commandant
in his jurisdiction who shall
administer it- in accordance with the

provisions of this Regulation, rules
 and Instructions.

(99 The. Commandant shall

. 'exémis_e his powers and perform his

functions© under. the genersal
supervision and  directions  of

“Government.

ATTES
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4.  Powers and dutles of
officers and members of the
Force.—An officer or member of the

Force shall-

take sﬂ’ecﬁvs measuras for ensuring

' securty of assigned jurisdiction and
,.for safsguardfng against acts of

unlawful interference;

prevent unauﬂrodzed persons and
vehicles from access to the teritorial
jurisdiction;

take  effective measures  for
preventing sabotage, placement of
cer bombs; letter bombs, dangerous

" article and .camiage of arms and

(d)

(e)

ammunition into the restricted ares;
use such arms and ammunition and
equipment as may be authorized by
the Commandaﬁt or an officer
authorized by him;

search and amest without warrant
any person who he suspects of
endangering or altempting to

_endanger or having endangered the

safely of an installation and may use

. such force as may be necessary in

. the dfs&harge. of his aforesaid dutles;

. and

-0

perform such other legal functions as
the competent authorily may require

. him to perform".

20, The close perusal of the
'Regulation would clearly show
that. the. Force is receiving its
salary from the Provincial

ATTE
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) Exchequer and performs the

policing servlce in the erstwhile
PATA.

21. Having said this, we would

‘now refer to the crucial issue as to

. whéther the employees of the

Force can’ be termed as a civil

'_se_rvants and as such they cannot .

maintain a constitutional petition
before this Court for enforcement
of the terms & conditions of their
service. | ‘

22, The connotation ‘civil
servant’ is ,deﬁn‘eq' and explained
in respect to the Province of
Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973").
For ease feference,‘ we would
refer to Sectlon 2 (b) of Act, 1973,
which reads as under:-

2. Deﬁnmons.——(f) in this act,

' unless the context otherwise

requires the following expressions

- shall have the meanings hereby
" respectively assigned to them, that Is

~ fo say-
(@)
) "

chvil servant” means a person who is
a member of a civil service of the

.Province, or who holds a civil post in

' .connecﬁqn'wﬂh the affairs of the

- vafn_ée’, but does not inéfuda—

- Peshawar High Cour!
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apersonwholsondeputatrontothe

. Province from the Federation or any

("

().

other Province or other.authority;
a person who is employed on.

“contract, or on 'wolrk chai'ged basis,

or who is peid from contingencies; or
a person who is a “worker” or

“workman® as- defined In the
"chtodes Act, 1934 (Act XXV of

1934), or - .the  Workman’s
Compensaﬂon Acr 1'923 (Act Vil of

- 1923)"..

23, The perusai of the definition

* would show that a member of a

-~ civil service of the Province or

who holds a ‘civii post in
connection with the affairs of the
Province s civi'l “servant. All
Pakistén Services are expiained
in Article 260 of the Constitution,
which reads as under:-

------------------------------------------------
----------------------
................................................

---------------------

"service of Pakistan® means any

. service, post or office in connection

. with the affairs of the Federation or
- of a Province, and includes an All-
‘ Pal&stan Service, service in the

~ Armed Forces and any other service
declared to be a service of Pakistan

by or under Act of [Majlis-s-Shoora




ETE

.+ (Parfiament)] or of a Provincial
.- Assembly, but ‘does not Inciude

service . as - Spesker,  Deputy

Speaker,,  Chaiman, Deputy

Chairman, - Prime Minister, Federal

" Minister, Minister ‘of State, Chief

Minister, '~ Provincial  Minister,
[Attomey-General], . [Advocate-

~ Genersl]] Parflament Secretary] or
\ __I,[Chafm_ran or member of a Law

Commfssfon. “Chalman or member
of the Council of Islamic Ideology,
Sbecial Assistant fo the Prime

- . Minjster, Adviser fo the Prime

Minister, Special Assistant to a Chief

. Minister, Adviser to a Chief Minister].

or member of -a House or a

Proviricial Assembly;

Wheéreas Article 240 of the
Constitution envisages that:-

- “240. Subject to the Constitution, the

appointments fo-and the conditions
of service of persons in the service
of Pakisten shell be determined —

(@) et

(b) In the case of the services of

@ Province end posts in connection
.with the affairs of a Province, by or -
_under Act of the Provinclal
" Assembly:

Explanation.- In this Article, ‘Al
. Pakistan Sérvice” means a service

.common {o the Federation and the
. ‘Provinces, which was In existence

Immediafa!y before the commencing

. ATTE
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' day or which may be created by Act

" of [Majlis-e-Shoora (Parllament)F.
24, The Phrase *performing in
connection' with ‘the affairs of

Federation or for present matter
Province® ~~ was elaborately
explained in- the case of

Salahuddin gﬂ‘d 2_others vs,

Frontler Su Is & Distill

- Lid.,, Tokht Bhal and 10 others
~ (PLD 1975 Supreme Court 244),
In the sald judgment, the Apex

Court has held:
“Now, what is meant by the phrase

 “performing 'functfon_s in connection
~ with the effairs of the Federation or a

Province”. It is clear that the
reference is to govemmental or State

. functions, Involving, in one from or

another, an element of exercise of

- public power. The functions may be

the traditional police functions of the
Stats, involving the maintenance of
law and order and other regulatory
activities; or - they may' comprise
functions pertsining fo economic
development, - social  welfars,

 education, public utiity service and
. other State entorprises of an

industrial or commercial nature.

 Onrdinarily, these functions would be
-performed by persons or agencies

directly appointed, controlled and

 financed by the State, je., by the

ATTEA
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" Federal Govemment or a Provincial
'Govemment”.

25. - Admittedly, as evident from
 the bare reading of paragraph-3 &
4 of the Regulation, the present
_pefitioners are performing policing
service in the erstwhile tribal area,
.howévér. their terms and
conditions are being regulating

through Regulation No.1 of 2014

and after the omission of Article
" 247 from the Constitution; through
a provincial statute i.e. the Khyber
Continuation of Laws in the
- Erstwhile Provincially Administered
Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Il of 2019),
the operation of Regulation No.1 of
2014 was. coniinued. Thus, the
essentlal eﬁterja for being a civil
servant is that the person holding |
the post_niust perform his functions
in connection ‘with the affairs of
Federation/Province and the terms
and conditions of his service
“ should be determined by or under
the Act of Parliament/Provincial
~ Assembly. The Apex Court in the
* case of Federation of Pakistan
' h S Mi of

i or nterior D, on

sl nd 2 others vs 0-

S ATTES?
S EXANI
© .. pashawar Hi ourt
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- 1I7_Ex-DSR_Muhammad_Nazir
(1998 SCMR 1081), while dealing
with the case’ of an employee of
Pakistan ‘Rangers has observed
that: e
*7...Perusal of thess nules clearly
shows that they are all embracing,
and thersfore, under the amendment
of saction 1 of the Pakistan Rangers
‘Ordinance, these rules would prevail

~ overthe-Rules of 1973, The Pakistan

Rangers Ordinance was promuigated
to constitute, a force called the

' Pakistan Rangers for the protection of
and maintenance. of order in the

border areas. Since with regard to the
status of the members of the force the

Paldstan Rangers Ordinance is shlent,

therefore, it can be safely said that
the embloyeeé -of the Pakistan

Rangers will be deemed to be civil
servants as they are performing

duties in connection with affairs of the

. Federation and hence under the

Service Tribunals Act,” 1973, an

appeal by a member of the Pakistan
Rangérs regarding a matter relating
-to terms and conditions of his service
" is competent before the Federal
. Service Tribunal...”.

26. Similarly. in the case of

Commandant, Frontier

' Pakhtunkhwa, Peshawar and

ATTESTER
. EXAMINE
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 others vs. Gul Raqlb_Khan_and
- others (2018 SCMR 903), the

Hon'ble Apex Court has elaborately
examined service structure of the
employees = of . Frontier

. Constabulary, which is established

under Frontier Constabulary Act

(Act-Xll) of 1915. Relevant .
- paragraphs . of the said judgment
_are reproduced as under:-

6, Three  broad fests for

" . establishing.the status and character
-of a civil servant emerge from the
* Constitutional mandate of the afore-

going Articles, Firstly, under Article

. 240(s) of . the  Constitution,

appointments to ‘and the terms and

* conditions of service of the persons in

the ‘service of Pakistan® are be
dstermined by or under Act of

- Pariiament. - Secondly, by virtue of
Article 260 of the . Constitution,

‘servico of Pekistan’ means any
service, post or office in connection
with the affeirs of the Federation.

- Thirdlly, under Article 212(1) (a) of.the
~ Constitution, the exclusive jurisdiction

to adjudicate disputes refating to the

" terms and conditions of persons, who

ém_in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federal Service Tribunal. Thess

' tests .-are mentioned. in the

| Muhammad Mubeen-us-Selam_ case
ATTE :
EXAM
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ibid (at pp. 686-689 of the law report).

-The definition of the term ‘civil
. servant’ In - the Act adopts the
Constitutional criteria given In Article

260 noted abq've. fo - refterate that a
person who; inter alla, holds a civil

. post “in connection with the affairs of
- the Federation” including any such

post connected with defence, to be a
civil s_ehrant.‘ The larger Bench has in
this respect taken the logical step to
incorporate the requirements under

‘Atticle 240 (a) and 260 of the

Constitution as the definitional criteria

- -of the ferm “civil servant” (at p. 682 of

the law rapqd).
7. Having noficed the qualifying

. criteria of a chil servant under the

law, it Is appropﬁate now fo examine

the . factual matrix of the present

controversy. The FC was established
by the NWFP Constabulary Act, (Act-
X)) of 1915 (“Constabulary Act’).
Section 3 of the Consfabulary Act
empowers the Federal Government to
maintain the FC as a force “for the
betterj protection and administration of
the extenal frontiors of Pakistan

~ within the limits of or adjoining North-
" West Frontier or any part thereof”.
- Section 3-A of the,Cohsrabu!ary Act
~ authorises the Federal Govemment to

employ the FC outside the limits of or

- “adjoining the Noith-West Frontier

Province in other parts of Pakistan for
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“the - better protéction  and

administration of those parts. Section
5(1) of the Act ibid vests the Federal

" Govemnment with power fo appoint
‘the .Commandant and other persons

including “the District Constabulary
Officers 'or . Assistant Constabulary

_ Officers of the force in one or more

districts. Section -6 delegates to the

~ Commandant  and District
~ Constabulary Officer the power to

appoint subordinate officers in the

“manner prescribed by Rules made
_under - the " Act. - The Federal
_ Govemment exervised ifs power
- conferred by ' Section 21 of the
"’ Constabu!éry Act, fo frame the NWFP

Constabulary ~ Rules, 1958

- ("Constabulary Rules’), in order to

provide the térms and conditions of

‘service of the oﬂ'iders and men in the

FC.

8. it will be observed that the
matter- of terms and conditions of
service of the respondent-employees
of the FC, are in the first place
mgufated by the Constabulary Act
and elaborated pursuant thereto by
the FC Rules. The provisions made

. by the -Constabulary Rules are in
_ furtherance of and in exercise of the

power conferred by the Constabulary

~ Act.  Therefore, the terms and

conditions  of service of the _-

. employees of the FC are prescribed

| A_TTES@O
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-lntheActandb‘mRu!es The test laid
_down- in Article- 240(a) of the

Cans!rtuﬂon requires that the

‘appointment fo and the terms and
* conditions  of service of posts in
- connection with the affairs of the
' Federation and of a senice of
" Pakistan shi;iﬂ be determined *by or

under an Act of* Parflament, The

exprossion “by or under” in Article
240(a} of the .Constitution authorizes

the terms and conditions of service of
a c:vn' servant to be provided both by

statute or by sfaturory rules. The

pmvls:on made In the Constabulary
Act and the Constabulary Rules,

therefore, satisfy the Article 240(s)
. test, The judgment in the Muhammad

- Mubeen-us-Salem - case ibid
endorses thls' point of view:-

86.... The tenns .and conditions of
service of those employees however,
are required 1o be specified under
Article 240 of the Constitution by or
under Act of the Parfiament. Thus, the
conclusion would be that only those
persons, who are in the setvice of .
Pakistan, as discussed hereinabove,
and if their terms and conditions are
govemed efther by a statute or
statutory rules, in terms of Article 240

. of the Constiiution, can seek remedy
- before the Service Tribunals..”

~ 27,  Similarly, this. Court in the

case of Mupir _vs




N 0 - ugh
 Erontier _Regions __ (SAFRON),
Islamabad and others_ (2019 PLC
. (C.S) 645), on the basis of law laid
~ down by the Apex Court In

- Commandant, Frontler
Constabulary Khyber
Pakhtunkhwa, Peshawar's case

(2018 _SCMR 803), while dealing
with the case of Federal Levies

Force, which was established .
through Federal Levies Force -

Regulation, 2012 having the same
‘structure . of service for its
employeesfforce. as provided in
 Regulation No. 1 of 2014 has held
that employess -of the Federal
Levies Force whose terms and
- condttions of service are governed
under Federal 'Levies Force
‘Regulation, 2012 are civil servants.
Keeping In view the above, the
Force established under Regulation
No. 1 of 2014 qualifies the criteria
of being. civil servant in view of its
composition, functions and duties
as per law lald down by the Apex
Court in the cases of Federation of

Pakistan _throug Secretary,
' sla d
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Nagir (1998 SCMR 1081) and -

Commandant, ____Frontier
- Pakitunkhwa, _Peshawar and
- others'vs. Gul Raqlb Khan and

others (2018 SCMR 903), thus, the

‘preliminary objection raised by the

leamed counsels for the
respondents is sustained and
accordingly, the present petitions In
view of clear bar contained in
Article 212 of the Constitution are

not maintainable. The present

petitioners . may agitate their
grievances before the Provincial
Services Tribunal. However, prior to

. this judgment, the status. of present

peﬂ_tloneré being-a clvil servant was
not determined and in the similar

‘cases, the Apex Courtin Gul Ragib
- Khan's case_ (2018 SCMR 903)

has held that:
“11, It follows from the dicta laid

. ‘down above that the protection of the

border areas Is a sovereign function
belonging to and performed by the
Federation. The same dufy is
performed equelly | the present case
by the FC not only on the frontiers of

'KPK Province but also by maintaining
order in other parts of Pakistan. For

discharging such functions, the

ATTE (]
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_services rendersd by the FC have

direct nexus with the affairs of the

Federation. Therefore, the reasons

ghmn:fn' the Muhammad Nazir case

" (supra) fully apply here as well and we

hold that the employees of FC are civi

. servants. Insofar as the question of

competent remedy in respect of

| I-san?fce d:sputes of FC men Is

concemed, we :hofd that in 8 matier

_ relating to the terms and conditions of

. service of the . respondent-employees

- of “the FC, .'an, appeal before the

Federal Service Tribunal Is avallable to
them as the exclusive remedy under

the law. Accordingly, this remedy may

b availed by them within the statutory

period of fimitation commencing from

_ _ * the_date of issuance of certified copy:-
L "~ of this judgment. All these appeals
e fled by the appeliant-Commandant,
'FC are according allowsd in above

e - . ferms”. '

~ When case of the pefitioners (PATA
| _ 'que}a! Levies Fofce) was examined in
Juxtaposition with the Provincial Levies
Force and ib:'d judgment, we observed that
service of both the forces is govemed
uhder the rules so framed under the
I'provlsions of ‘Prﬁvinciaf - Administered

Tribal Areas Levies Force Regulation,

CATTES
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2012, -Theféforg, we believe that the
- status. of petitioners is that of civil servants
. for alt practical and material purposes, and

. as such, the matter of terms and;

conditions of thelr service squarely falls

. outside the ambit of writ jurisdiction of this

court given the; explicit bar contained in

Atticle 212 of the Consttution. As earfier
~ discussed service rules of the petitioners

. (PATA Federal - Levies " Force) and

Provincis! Levies Force both were framed

under the . provisions of “Provincial

 Administersd Tribal Areas Levies Force
'Ré#u!ation, 20_12;'- and through the ibid
: ]udgm'eﬁt; the " personnel of Provincial
| Levies Force were declared as Civil

. Servants after exhaustively discussing the

matter of Levies F.ﬁme performing their

: duties In PATA'.Theréfore, on the same
 -premise, we have no hesitation to hold that

the petltlonérs are Civil Servants as their
service - fulfills the entire cﬁteria of Civil

Servants so brovi_ded by the law. Leamned

counsel representing the petitioners could
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not distinguish the status of petitioners
(PATA Federal Levies Force) vis a vis

 Provincial Leavy Force in any manner. Both

-forces are Iperformizhg_ their functions in the

| same area for the same object and;

purpose, and both are being maintained
through ‘the = provincial  exchequer.
~ Therefore, ‘the matters arising out of the

terms and; oonditioné of service of the

" pefitioners ‘are only -amenable to the

jurisdiction of the Service Tribunal in terms

of Article 212 of the Constitution.
. Sofarasthe 6ontent_ion of petitioners
_ that they have challenged the vires of the
impugned Notification and as such the
" same are not aingnﬁbl_e_ to' the jurisdiction
X of the Service Tribunal is concerned,
~ suffice ?1,15 state that it has long been
" seftled that Service _%rrlbunal has ample
Jurisdiction to deal with the issue of vires of
the law and rules framed thereunder. 2015
SCMR 253 NATIONAL ASSEMBLY
SECRETARIAT through | Sectrary V.

. - MANZOOR AHMAD and ofthers.

—
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" Therefore, the contention so agitated at the

 bar Is misconceived and as such repelled.

In \new 1h"ereof,‘;the status  of

pefitioners has been declared as that of
| Civil Servants and the matter in question
" revolves arotind the. terms and; conditions

~ of their service which does fall outside the

jurisdiction of this court given the baring

* . provision of Article 212 of the Constitution

and as such Instant petitions are dismissed;

. being- not _maintainable.- However, the

_peﬂtléners 'r_riay approach the worthy

‘, Ser'vic_e Tribunal for the redressal of their
grievance If so advised. Albeit, eariier the
. status of petitioners being civil servants

was_‘not deterimined, therefore, the

petitioners may avail the remedy of appeal

" within the statutory period of limitation

commencing from the date of issuance of

. the oerhﬁed copy of this judgment in terms_;

- of the judgment of august apex court in Gu!

Raqlb khan’s case 2018 SCMR 903.
COC  Nos.38M2021  in

 W.P.No.367-M/2021 and; COC No.436-
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' szozz ‘in' wp No. 1335-9/2022 are .

dismissed for havmg become Infructuous.

Announced. -
D1.26/11/2022.
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