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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT) S e

. ﬁ"? (vit" ’js
Service Appeal No. g S of 2022 | e 7;-7
_ D 1L (22

Sawar Khan S/o Jahan.Rauf R/o Mohalla Kari Khel Matkanal, d,.-i“
Tehsﬂ Batkhela District Malakand [Sepoy No.5396] -

et rereena crereenranes ...Appellant

VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.

| '2) Gov'emment of Khyber through Secretary Home & Tribal Affairs

Department, Civil Secretariat at Peshawar.

| 3) Commandant Malakand Levies/Deputy Commlssmner District -

Malakand at Batkhe|a

...Respondents

APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

PRAYER:

On acceptance of this Appeal, Notifications No.
SO(Police-l)HD/MKD/Levies/Misc./2020 dated
--22-03-2021 & No. SO (Police-ll)HD/1-3/Federal

a8 .
Wi Levies 2021 dated 21-10-2021 and subsequent

: &@{" - retirement orders issued by respondent No.2 may
c® ;- be declared as illegal and the same be set aside.

Consequently, the appellant may be held.entifled
| to complete his service till attaining 60 years age
in light of Notification dated 14-07-2020.

Alternatively, the impugned notifications may be
~ declared to be ineffective upon the rights of the
~ appellant and he may be allowed to complete his
- service till attaining 60 years of age.



_i-f

Re'spec}tfullv Sheweth:

1)

o

5) 

6)

That the appel!ani has been serving as regular member of .

Levies Force having a considerable length of service at his
credit. o

" That services of the appellant were initially regutated urider
. the Federal Levies Force Rules, 1962, which were nop-

statutory (Copy appointment order is attached as Annexure

; “A");

That subsequently, the Governor Khyber Pakhtunkhwa

'_under ‘the - omitted - Atticle 247(4) of the Constitution
.. promulgated the PATA Le\nes Force Regulatlons 2012

Consequently, the Provmcnal Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annex_gre “‘B").

‘That SCheduIé'-lH of the above mentioned Rules, which

provided for Iength of service towards retirement had cgrtain

anomalies. Hehce,_ the said Rules were amended in

Decémber 2013 and the above stated anomalies were

' _removed toa Iargér extent (Copy of amended Rules notified
~ in December 2013 are Annexure “C").

That the reievant Rules were further amended in July 2020

Regardlng the length of service towards retirement, Rule 17

was amended to the effect that all Levies persggnnel. g.hall

retire from service on attaining the age of superannuation
i.e Sixty Years. Furthermore, Schedule-lll which provided

~ for certain length of service, was deleted by vir‘tue of .the

amendment (Copy of amendments notified in July, ,2020 are

Annexure “D").

That the rules were further amended on' 23-03-2021. Rule
17, which . provided for retirement o_nf reaching

superannuation was again omitted and Schedule-lll was



8)

9

- 10)

11)

3

revived with certain amendments. Consequently, the junior
rank officiais like the present appellant would retire after
performing certain years of service or on reaching certain
age. For instance Hawaldar would retire on reaching 31

- years of service or 51 years of age,'Naik 29 years of service
. or 48 years of age, L/Naik 27 year of service or 45 years of

age and Sepoy 25 years of service or 42 years of age,

whichever is earlier (Copy of amended Rules notified in
March 2021 are Annexure “E”).

That the above mentioned Rules being - extremely

,détrimenta!-to him, the appellant filed representation before

the concerned quarters for redressal of his grievances. The
same has not been responded to as yet (Copy of
representation is Annexure “F”).

That the appellant alongwith . other similarly placed
personnel of the Levies Force got retired from service on

feach‘ing certain age/completion of certain length of service

as prescribed by the above mentioned Rules (Copy of

- retirement order is attached as Annexure “‘G").

That the appellant 'along- with other similarly placed persb_ns
invoked the Constitutional Jurisdiction of the Hon'ble
Peshawar High Court by way'of filing various constitutional
Petitions, challenging vires of the above mentioned rules.

' That during the pendency of the said pefitions, the

Provincial Government made further amendments in the

.Felderal_'Levies Rules on 21-10-2021, whereby retirefrignt

age in respect of lower ranked members of the Force was
enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “H").

That the ‘appellant filed another representation against the

- above mentioned further amendments in the relevant rules,



“
.
e

12)

- 13)

14)

15)

 subsequent retirement order, the instant appg_al is. being

4

" which was never responded to. (Copy of memo of second
g representation is Annexure “I").

That against the above mentioned Rules framed by the

Provincial Government, the appellant aIOngj}vith other

similarly placed persons filed various other constitutional

' petitions  (W.P No.469-M/2021, W.P N0.470-M/2021, W.P
- No0.337-M/2021, W.P N0.338-M/2021, W.P No.333-M/2021

and W.P No.335-M/2021) before the Hon'ble Peshawar
High Court. However, because of jurisdictional issues, the
matter was referred to a larger Bench.

That in light of the above mentioned Act, the appéliant along

with other simi!arly placed employees of the '!9vies force
filed a constitutional petition (WP No. 1281-M/2022) befare

the Hon'ble Peshawar High Court Mingora Bench to the
extent of their re-instatement in light of the Provin%ial
Assembly‘s Act. The petition was allowed by t'he Hon'ble

High Court vide judgment dated 23-11-2022 whereby tbhe
-respohdents were directed to re-instate the then petitioners.

It is worth menitioning that vires of the impugned rules were

" not - challenged 'in the said petition, which are being
- impugned through the instant appeal.

That a Iérger Bench of the Hon'ble Peshawar High Court
.heard the connected petitions on 29:11-2022.
- Consequently, the Hon'ble High Court décided that

personnél of the levies force are civil servants and .their
employment matters would be dealt with by this Hon'ble
T ribuhal_ (Copy of order dated 29-11-2022 is Ann;éxure “J).

That being aggrieved with the impugned notifications and

filed before this Hon'ble Tribunal, infer alia, on the following

grounds:. - -



A) .

B

C)

D)

" GROUNDS:

~ That the impugned act of amending the relevant Service

Rules to the detriment of the appellant and subsequent
retirement is illegal and un-Constitutional. Hence, the same
acts are liable to be declared as such.

That it isa settled law that service rules cannot be amended

" to the detriment of publib sector employees. Even, if they
‘are so amended, the same having prospective 'effect cannot
be applied against the existing employees |

That after the 25" Constitutional amendment, the new
Constitutional regime demanded streamlining of the

~ erstwhile Tribal Areas with the rest of the Province. So

*much so, Levies personnel serving in erstwhile: FATA and

Khasadar Force were accommodated to a larger extent
where the Provincial Assembly passed an Act aimed at-

streamlining the service structure of Ex. FATA Levies Force.

. The Act not only provides uniform retirement. age i.e 601
'years for the whole Force but rather enjoins upon the
- Provincial Government to take steps towards absorption of

the said Levies and Khasadars in regular poiice.
Regfettably, the appella_nt have been treated in violation of

' the Constitutional spirit particularly after the 25
Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble<Tribunal,

-would' be raised at t_he time of oral submissions.

4

' Itis, therefore, humbly prayed that on acceptance of
this appeal, '

(i) The impugned Notifications No. SO(Police-
- I)HD/MKD/Levies/Misc./2020 & No. SO (Police-
" I)HD/M-3/Federal Levies 2021 dated 21-10-2021

and subseqUent retirement order issued by



6
respondent: No. 2 be declared as illegal, the same
‘may be set aside. Consequently, the abp'ellant
| may be held entitled to .complete his service til
attaining 60 years of age in light with Notiﬁcatio!'i
" dated 14-07-2020.
|
_Alternatlvely, the |mpugned notifications may be
Jdeclared to be ineffective upon the rights of the
| : 1appella__nt and the appellant be allowed to clomplet_e

“his service till attainirjg' 60 years of age.

u) Any other remedy. though may not specifi cally
prayed for, but whlch .circumstances of the case

~ would demand :n the interests of justice, may also
be granted

Appellant ,%_ﬁ_ >

~ Sawar Khan .
identified by counsels

A7

_ Dr Adnan Khan Bamster-at-Law
Advocate Supreme Court of Paklstan

9

Umar Sadiq Advocat’e Hi.QD Court

- CERTIFICATE

Certified that no such like appeai has eariier been 3ﬁled before

thIS Hon ble Tribunal on the subject matter.
’

Appellant

Sawar Khan



PR BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' | TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Serwce Appeal No L _of 2023

Sawar Khan........... e SRR Appellant

' Go\;":em-ment of Khyber Pakhtunkhwa and another

o e, Respondeqts

,A#FIDA VIT

I Sawar Khan (Appellant) do hereby solemnly affirm and
“ _:declare that the contents of the above titled Appeal are true
- and correct to the best of my knowledge and belief.
: Furthermore no. such’ Ilke appeal has earher been fi led
before this Hon able. Tnbunal or elsewhere on this subject

' matter o ' |

DEPONENT

Sawar Khan
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' APPELLANT:

;

. _BEFORE-THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.____ of 2022
- Séwar -Khan..;. ...... s e tessie e, PP .Appellgn!

| N Government of Khyber Pakhtunkhwa and another

Respondents

................................

ADDRESSES OF THE PARTIES

. Sawar Khan S/o Jahan Rauf Rio Mohalla Kari Khel Matkana,
| Tehsil Batkhela, DistrictMalakand [Sepoy No.5396]

- RESPONDENTS:.

| 1) ‘Government of ‘Khyber Pakhtunkhwa through Chief '»Se'cretary,
Civil Secretariat at Peshawar.
2) Government of ’Khyber- through Secretary Home & Tribal Affairs
. Department, Civil Secretariat at Peshawar.
3). Comm_angiént Malakand. Levies/Deputy Commissioner, District
Malakanci at Batkhela. .~ |
e . Appellanit ﬁ_‘__ P

1 .
3 Muhammad Zeb
‘Identified by counsels

B

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

- Umar Sadiq Advocate Higt;‘poug‘

v
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Inmseofthepow&confamdbySecﬁon9ofthePA’I‘ALevxesForce‘

R “ ] Rogulahon 2012, the vamcmlly Govetnhlent of Kh'yber Pakhttmkhwa is plcased to-

N ;_m efinttion:- (1) }nthesoRnlos, uniless the- context otherwise require, the foﬂmna -

(Z)Theyshnlleomemmmnm

L fll‘mnkamefqllowhgrulu,mmcly- e . -
e Short ﬂtle and eommeneommt:- (1) These rules may. be called Provincm.lly '
- Mmhﬁsmmd 'n-:bm ‘Arcas (PATA) Feddal Lev:cs Force Service (Amended) Rules,
03 ; LR

exp:uaonahall hnvethe mmninghcmby mpe@vely mgnedtoﬂmm,mmely -

»_‘.“Schgd:de”mmmﬁnSchedulenppendediommleg

] ..“Appomhng Amhomy" fiéans the appoinnng authority specnfied in rule-4
. (b) DepatyComnnssxmmﬁnmespectwe jummctlon,
C (c) o h "Dcputy Comnmndam (Opermon)" means as Assistant Commnssnoner or -
S any oﬁocr oft’ne Dmrlt:t designated os such by the provinclal government
{who shall be Dcplny c:ommandam (Operation) of the Force in PATA, to
: exemise m hu respective Junsdmuon such power and perform such
. “fucctions s may, b prescribed; and who shaflbe responsible to the
"‘f";cmmwm}mﬁmeﬁmmmm. '

"Depnty Commmdant (Admimsuqnon)" means Deputy Commandant
_‘,(Ad:mmsuahon) ofﬂae Boroe, who shall be an ofﬂeerofthe provincial
govumnmt or “any officer of the District designated ss such by the
:.' j'-;:.prpvmnl govemnment to exercise in his respective jurisdiction such
'i:vf,,""powmmdperformsuchﬁmﬂomasmybepxumbed and who shall be
4~-"_mponsibte to. the Commandant in sdministration and establishment
X mnttets of the Fome in PA‘I‘A.

“Commmﬂm”mmCommmdnmdmemehoshﬂlbemc

- “Govwmnt" mmxs the Government of Khybér Pakhtunkhwa;

-“Home Depamnm" means Pronncml Home & Tribunal Affairs

'. "Initinl mw mm up;bomnnent mado other thnn by promotion or

by tiansfe;
CTC

}
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BE'I'I'ER COPY
HOME DEPARmmNT

R Dmdpeshawm'ﬂ!e 14-07-2020,

No. SO (Polzoe-lDI—IDll-B In exerc:se of the power oonferred by Section 9 of the .
- vamcsall}' Admmnstered Tnbal A:eas I.cwcs Fomc ngulauon 20 12. the Government
- of the Khyben Pakhmnkhwa 13 pleased to: du'ect that in the Prownclally Adrministered

ﬁTﬁbﬂ Amﬂs 4(PATA) Fedcml Lewes Forcc Service (Amcmded) Rules, 2013 the .
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A

o

v

e, Rcﬁmmm— All Leyies Personal shall retife from service on
B aftaining then age ofsuj)cmnnuanon ie sixty (60) 3 years or they may opt
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\GOVERNMENT OF KHYBER PAKHTUNKHWA ' N - 2
HOME AND TRIBAL AFFAIRS. DEPARTMENT : 26 )t

S . NOTIFICATION .
- Plshlmr dlttd the 22-3-2021 i
e ¢: --f . in. exercise of. the powers

e scom arred by 8acllon-9 of the PATA Levies *orce Regulatlon 2012, the ?rwinclal
Khyber Pakhlunkhwa is p!easad to direct lhat ln the PATA Federal

ed) Ruies 2013 lhe followlng' turther amandmantu shall

. Gouamment uf
Levles Force Servlce (Amend

v 'bemade, namew- L S
: L S _ T A r'nen‘gmggts'
P lnihesaidm’les-.. mece
e . . In Rule 4, sup-rule (1).metoumnlm shallbe substiluted namely:
R A ; R Commandant shell be ‘the appolnllng authm’ity forintisl, .

e rocruitmant andprotmﬂmup lolha rank of Subodar

Pro\nded thai the. !pppil'lllng authority for purpose oi
all be

'prornoﬂon 1o !he posis of. Subadar Ma}o‘r and Supednlendenls sh

‘ I, Sacretary. !-‘Icime nepanmenl.

T -_'-' . Vo 2 For Ruie 17, ﬂ\emlovﬂng shaﬂt:esubstiluted nama‘y. I
RICRS -:.,w“., | p
- G L M7 R-ﬂmn-nt: Al Luvy tsqnnel nall rétire as pef Scheduie-lll and no ~

S L e éxtemlonh:eﬂiotnftarmﬁrlmcnlshunbegnmad o
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1. That the applicants are the levies personals of Malakaltnd Levies.
!

. 2.That che'- Malakaﬁd Leviee is ectablished in the {rea_;' 1?895.

'. 3. 'nm the Malakand lew persqnals are pe::forming thelr regulat duty 2
police since 19?3

- 4. 'I'hnt 111 the Yea.r 1962 Levies mles were promuigated, in v'vhic"h the
reﬁrement age 'of different ranks were detMmed. and the 01’ reﬂrement
g - _ of Subidar Mador, Subidar NaIb mbidar were determined as 30 years of
' sewice or. 50 yea.rs of age. forl.ans Naik to Hawaldar 25 years of service
or 50 yea;'s ‘of. age and for constable 18 years of service and 50 years of
| - age whichever comes fivst, mﬂmmmﬂ K

_ . : : , .
5 That after tl‘ie promulgaﬁon of ﬂ;e said rules. thet menﬁoned riles were
i'lrst *amend,ed‘ n February, 2013 m which the retlrement age of d.ifferent .
ranks were determlned and rescheduled. the retirement age, of Subtdar
: Maaor were changed to 38 years of service. or3 Years as Subidar Meior 01= .
| 60 years Df age, the retlrement age Subxdar were changed to 35 yea:rs of

: servlce or 3 *}rears a3 aubmar or 57 years of age, the retlrement age Naﬂc

L. .

. . ) , | o, - -
Dot . SR ! ) ' ‘ g
R I S P E e ; - ’ z



Subidar changed to 32 years of service or3 years as Natk Subidar or.54

years of: age 'I‘he reﬂrement age ‘of Hawaldar were changed to 29 years

of scrvice. 3 vears as’ Hawaldar anti 51 years of age. That the sewice of
Naﬂc were changed t0 26 years of service, 3 years as Hawaldar and 48
years ofage. Thereﬂremcnt age ofLasNalkwerechnngedto 23 Vears of S ;
3erv1ce, 3 years as Iglawaldar and 45 vem ‘of age. The reurement agéaf
: Seopy/constable were: changed to 20 years of servlce, 42 years of age . '
I whichever comes ﬁ:st. Mﬂm P.> |

e e awt Br e

6 'I'hat in December. 2013 the servlce tenure anda retirement age was

reschedlﬂed for §ub1dar Mejor 3? years of -service le::uil 60 years -of age. -

Subidar 35 year of service or 60 years of age,for

of serv:lce fod "60 years of age, for Hawaldar 31

Naib Subidar-33 years

Jlears of service or 60

'years nf age, ror Naﬂc Hawe]dar 29 years of service or 60 yeare of age, for

Lae Naik i-Iawaldar 27 yea:rs 131' servlce or 60 Ycars of age and for the

constahle/seopy 25 years ot’ servide or 60 years| of age which comes

MMLLC

. ’
b '

'-7 In métiﬁf, 20';!.6 t:he éﬁ'vice tet;u.fe was once a.gaini rescheduléd in which-

for the post of Subidar Major 37 years of servxce 3 years as Subjda:

Major m:fd 60 yeara of age, For Subldar 35 years of service or 5 vears as

Suhidar or 60 years af age, for Naﬂ: Subidhr 33 years of servlce or 7 yearsﬁ

asNaleubid.aJ:or GOyem ofagewhichcomesﬁrst w D

. 8 'Ihat on114/0?/2020 the schedule of the retlrement and'servlce tenure :

‘was ame:nded as deleted, the reﬁremem age was fbccd as 60 years. or 25

vears ot‘ servlce tenure whichever comes ﬂrst.(ggmmhgm 'E.
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9 'I'hat on 22/03/2021 ‘the levy rules were lasﬂv amenaecl m which for the
\

f post -of Slibidar’ Maior 37 years of service or 3 years as|, Subjdar Ma.jor or
.60 yeer; of age. for - Subidar 35 Vear of service. 5 years as Subidar or 60 - -
.o age,’ for: Nﬂib Subjdar 33 years of service or 7 years as Natb Subidar or
| 60 vears of age. for Hawaldar 31 yeam of service or 3 |years as Hawaldar
or 51 years oi' age, for Naik I-Iaivaldar 29 years of servlce or 3 years as
_ Naik Hawaldm' er 48 years of age. for Las Naik Hawaldar 27 years of
" sexvige' 01: 3 vears as Las Hawaldar 01' 45 years of age, for constable;"Seopy
25 vears of%ervice or 42 yearsofageu{__eg_amched N

‘ 10 That m the ahmfe menuoned rules of 2021, the ranks of Hawaldar and
" Seopy are changed 1wo steps down trom scaIe 7105. '

3

i
i

3'. : 11 That against the different amenﬂments some levy personals ﬁled writ

petlt:lons berore the Hon a:nle ?eshawar high court, which were declded
I
Lcmmmeh q

I
‘0
1
i

- 12 'rha.t in the year 20‘21 eome of levy perﬁonals filed ai:l app]icaﬁon 10 your

' Honor on that app]ication the svmxﬂerv of ten pages were prepared
which was approved by the hon able C]nef Minister of -KP, .(_cgnz

mshedl H i
13 'I’hat the ﬁnal amendmmts of year 2021 are agal'nst the fundamental

_ -'_ rights ofﬁ the, applicants, because these ame:udments are béased on
i-'.discrnniﬁaﬁon m which the service tenure and age of reﬂrement of

; Hawaldar 10. copstable were reduced. whﬂe the service tenure and age of

o '. reuremen?t of other ranks were enhanced.
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~: 14 Those f'rom the implementaﬂon of: ammdments of 2021 237 levy

personals’ of IOWer ranks am: going w0 he retlred. |

: .
.oy i

'r

15'Ihat Ior the fank of constable the a,ge ofrecmitrnentls mmnnum 15 : ‘

years and me age of reﬂmnent is 42 years. 80 1t ls not possible. that
|

|
*
-1

someonewﬂl sb.rve tor?.s ycars.

16Thatle.vv pu-sonals are alsosefvlng the cuuntrv as other forces andbe .
denlt lﬂte oither ferces/police. ami their service snucture ‘be schedule
' once for aﬂ. " | l | |
natural j'txsuce and

!

17That the amendmenta of "021 are agamst the_
: hmdammtal rlght of the appncants are mvolved..

. 6. usnamldnrmannachnkeg.m- 415
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- OFFICE OF THE DC MALAKAND/
COMMA?D.&NT MALAKAND LEVIES

NO.

LN ' ! e -
o _. . DATED mnmunme%&ﬁ 12024
- .~ Phone: 0932452080 Fax: 0932452105
OFFICE ORDER : ’

. ' . . H
In pursuance of Nolificalion No.SO(Poﬁce-II)ﬂ_-lDNKDILa\dasJMiscrzo20
- amended Service Rules 2021 Schedule il dated 22-03-201:’1. Issuad by Govemm;nt
ol Khyber Pakhtunkhwa Home & Tribal Affalrs Deparlmenlt Pa‘shavrar the folloving
_Sepoys of Malakand Levies, who have already completed the. requ!slle service/age

. @s noted againsl each stands ratired from service with eﬁad fram 22.03-2021 (AN)
with full pensionery benefils as per relevant penslan sules:., *

i g

§,No Regimental | Name | Retirement/Reason
No. & ' |
Deslgnation | - I :
1. | 4515 Sepoy | Fazli Rahman Comptlelion nf the requisite 42-Years age
2. 4517 Sepoy | Said Alam Completion of the requisite 42-Years age
\/ 3 4518 Sepoy | Sardar Ali Completion of the reqmsnte 42-Years age
4, 4519 Sepoy | Fazal Mohd ~ Compleuan Icl’ lhe requisite 42-Years aga
/ i 5. 4524 Sepoy | Sullan Said Cnmplettnniof the req‘ulsile 42—Yéa|;$ age
6. 4526 Sepoy | Ihsan Ali Comp!aﬁon;of the qul.ﬂsll_a 42-Yearsqeige
_ 7. 4527 Sepoy | Junaid Ahmad . Cmnplelion:o! the requisite 42-Years age
B. 4528 Sepgy Hazrat Igbal Comple!iicniol the requisite 42-Y§afsﬂage -
\_,j 9, {4529 Sepoy | Haji Rahman Completion:of the requisite 43-Year; age
10. ] 4531 Sepoy | Wahid Shah Completion of the requisite 42-Years age
11. | 4532 Sepoy | Sardar Ghaql Qumplelion; of the 're:qulsitg 4?-Y_éar§ age
12. | 4533 Sepoy } Amjad Al Completiuq of the requisite 4?2-\'ears;-age'sa
C13. | 4534 Sepay Akhtar Khan Comp‘léﬁon of lhe requislle 42-Years ‘age
L— 14, | 4535 Sepoy | lllaf Hussain ‘| Completion of the reqmsna 42-Years age,
" 15. | 4536 Sepoy | Shah Hussain Complation of (he requisite 42—Years age’
16. | 4538 Sepoy | Zakir Ud Din Complalinn of the requnsute 42 Years age.
17. | 4539 8apoy | Niaz Ali : -Compiellon of the raqurs:la 42-Years age;
18, 4540 Sapoy | Fazat Hussaln Cempletion.of the requisile 42-Years age.
18. | 4541 Sepay { Akhlar Munair - Complstwn of the requisite 42—Year3 2ge.
20. | 4542-Sapoy | Khalid Khen Campiel!on of ihs requisite 42-Years age
21, ] 4543 Sepoy | Mohd lhsan Cornpla'ﬂon of thelrequlsne 42-Years , 898,
' 22, 14559 Sepay | Latif Khan Completion of the rgqulsl_tfa 42-Years age
| 23. [4560Sepoy | Shanfikhally, [ Completion of the requisiie 42-Yearp age
_ — ' . I R
- ’ l . | |“Md:= | sep

\\
(\

»
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v ;{! | Page 3 of 3 2/9'
¢
ﬁlf " 61. | 5104 Sepay | Omer Rehman - Complen:on of the requisia 42.Years age
| £ 52. | 5105 Sepoy | Raziq Khan Compietion o7 the reqursitn 2 roary age |
63. | 5108 Sepoy | Nasim Unan Complehén af the reqursdo 42 Yaary m '
B4. | 5109 Sepoy | Amjaa Al Compieban of the requsite 42 Ymars ags |
- 85. | 5202 Sepoy | Amir Hatam Complehcf:n of the roqursite 42 Years w:v
66. | 5258 Sepoy | Saeed Uliah Khan Complenan of the reqursite 42-Years mpe
B7. | 5259 Sepoy | Ihsan Uah

Completion of the requste 42-Years agw |

B8. | 5260 Sepoy

Mohd Hussain

Completicn of the reqursds 42-Years age

89. | 5326 Sepoy

Nausherawan

Completian of the requisie 42-¥ears mﬁ
I . '

ARG ;539§§gbaﬁ +{ Sawar Khan - [ Complelion of the requnagn 42-Fears age

71, | 5434 Sepoy | Imiiaz Alam Completion of the requisde 42-Yaars nge

Q 72. | 5461 Sepoy | Mohd Humayan Comple!i_oﬁ of the requisite 42-Years age |
i 73. | 5480 Sepoy | Noor Muhammad

Completion of the requisie 42-Year s'_agﬂ;-l:

74. | 5503 Sepoy

Sarfaraz Khan

Campletion of the requistic 42-Yoars age .

75. | 5505 Sepay

Noor Khasaid

Completion of the tequisite 42-Years 56;3_

76. | 5674 Sepoy

Asghar Al

foe e ey
Completion of the requiste 42-Years age -

77. | 5897 Sepoy

fazal Mehmond

Completron of the requiste 42-Years age |

78, | 5926 Sepoy

Mohd Farooq

79. {5927 Sepoy | Sariaj Mohd Completion of the requisne 42 Years ags |
. 80. [ 6302 Sepoy | Mohd Zeb CQmpIetlop' of the reqiisite 42-Years age
. e .

! ! o
! M_/ L s
‘ DC MALAKANDICOMMANDANT

S MALAKAND LEVIES MALAKAND

no. 938793 ne |
' Copy with forwarded to the:~

1. Commissianer, Malakend Division at Saidis Sharif, Swat for mnforma

please.

2. Section Officer (Police-II), Home & TA's Di
Peshawar for information with

J. District Account Officer, Malakand.
Subedar Major Malskand Levies.
5. Official Concemed. '

B T T

By, c
AN

For informalion & necessary action. '

(v /v AN!
MALAKAND L

wen,

epariment Khyber Pakhunkhwa

reference to Notification referred above

- ey

Compietion of the requisiie 42 Years age

“®s e~
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GOVERNMENT OF KHYBER PAKETUN

P Pemm.umm 21-10-2021 j

- In exercise of the powers

conterred bv Sectlon-‘? of the. PATA tewes Force Rdgulohon 2012, and in

. COnﬂnuahah - 4his ° ] depclrlmqnl noﬂﬁcaho,n 'Noq $O({Police-
'II}HDIMKDﬂevreszMscnozo deted 22-03.2021 the Rrovmclol Government

of' Khvbef Pokhlunkhwc: is pledsed o cnreci that :in 1he PATA Federal

. ~Levles Force Servk:e [Amended) Rules; 2013, the followi?g further omendments

‘ !hail bermade. *nomely

- \' ) .;,. ) n.. p . Ny _. - ?’. G

¥ " HOME AND TRIBAL AEFAIRS DEPART) 3 7
| " NOTIFICATION - - - L

Nﬂm:&:‘:m; ._ e -ungfholhlvldofAno

. thaﬁaT'
S-.nbeaofins-m -

MMY«mdnﬁuaM?ﬁ:‘mmmmum
Yeors of age whichever is aorier.
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- Registrar, Peshawar High Court, Peshawat.
Al Commyssioners, Knybet Pakhtunkhwa.

<

* 10. Accountant.Ganerdl, Khyber Pakhjunkhwa. - -

11, Drection inforriafion: Khyker Pokniunkhwa. -

12, The Manger Gdvernment Prnfing 3 5‘9“-°mmmm$oﬂﬂcé*hﬁ in the Bxira

*" pakhtunktwa. Ne is requested 1o publsh the

Ordinary Gazst}e of Khyber Pakhtunkiwa andsu

7} ine.same io:ihe Home Depariment..
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. Al Depuly Commissioness. Khybet P_q::khi_unklw_ -
Provincial Police Officers; Knyber Pakhiunkhwa. ., .

© AllHeads of Attached Deporiment in Khyber ,I?okh'g.unkhwo.

- pSO to the Chief Secrelary, Khyber Pakhiunktwao. * -

Pdnciptl Sectatary 10 the Governa, Khyber Pokhtunk 3
Piindipal Sectefary o the Chiet Misler, Khyber Pe’chlunkh:th?
. ‘Al Adminisirative Secrelaries to Governmen of Khyber Pokhlunkiwa.
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' PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)
 W.P.No470-P/2021.

| Dateofhearing - 20.11.2022.

Barrlster Dr.Adnan for-the petitioners.
Mr. Saqlh Raza A.A.G for the respondents.

. M'A]II_O, UE §ﬂAH,‘ J:= For the reasons

_ reoorded in our detanled judgment of even
" date in  WPNo36T-MR2021 fitied
L ',Myhamﬁ\ad",Ghafar' etc;_ Vs. Govt of

" Khyber Pakhtunkhwa" this writ petition is

dismissed.
’)
=<
Apnounced. JUDGE
‘Dt.29/11/2022.

HON'BLE MRIUSTICE LAL JAN KHATTAK,
'HON"BLBMRJUS'I‘IISMATHQUBSIM &




PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT).

W.P.N0.367-M/2021 with LR,
T CM Nos.1053/2021 & 1183/2022.
JUDGMENT

.4 Dateofhearing — 20.11.2022.
'Barrister Dr.Adnan for petitioners.

Mr.Saqlb Raza, A.A.G for the respondents.

—— e —

s==s |
$ M AT g- UE SHAH, J:- Through this
" single Judgment, we shall also decide the
E ‘od_nniectéd writ petitions bearing Nos.337-
S 'w_zozf, 406-M/2021, 503-M/2021, 514-
| R MR021, 518:M2021, 450-M/2021, 601-
- M/2021, 681- M/2021, 632--M/2021, 919-
- MI2021, 968- /2021, 980- W/2021, 1221~
| M72021, 1222-M/2021, 1252-M2021, 2210-
PI2021, 2013-F/2021, 5092-P/2021, 5423-
Pr2021, and 5424-)5/2021 as adjudication
of a common qué_é_tion of law and fact is
_-inv_tvalved. in all the petitions wherein the
petitioners have ch‘allenged- the vires of
notification - No. ) s_o" (Police-ll)  HD/
“MKD/LeviesMisc/2020 dated 22.03.2021
whereby on the basis of impugned office
. order. bearing No.128/DC/CSL dated
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20.04.2021, they have’ been retired from

service with further prayer that they be
reinstated into service from the date of their

‘retirement’ l.e. 20.04.2021 with all back
beneﬁts In alternative, thgy have prayed
" that the resp_ond_érrts ‘be directed to treat
* them at par with erstwhile Federal Levies of
 Federally Administrated Tribal Area (FATA)
: -. an&; aﬁsorb them In police and; grant them

: Ifull- pensioﬁary'benafﬁté. .
L2 Lkewise 'In: W.P.Nos.333-M/2021,

334-M/2021, . 335-M/2021, 338-M/2021,
345-M/2021, 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/2021,

34-M/2022, 212-M/202 and 993-P/2022 the

e

" petitioners have méd_e the following prayer:

“On. acceptance of this writ
" - petition, the impugned Notification
.'SO (Police-ll) HD/ MKD/Levies/
. Misc/2020 Is ageinst law and the
fundamerital rights guaranteed by
 the - Consfitution of Islamic
~ . Republic of Pakistan, 1973, may
be declared "IOQ_&I void ab initio
and of no legal effects on the
rights of the petitioners.”
ATTE
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Similarly, in COC Nos.38-M/2021 In
; WP.No.és7-MOz1 and COC No.436-
Péq'zz in W.P.No.1335-P/2022 petitioners
seek Iﬁltiation_ of contempt of court
.plrooeedings aga_inst the respondents for
Vviolating the- order of this court dated
- 21.04.2021 passed in W.P.No,367-M/2021.
3. Brief facts of the case(s) are that the
petitioners . weré appointed. Inl the "Swat.
" Levies Force” as .Sépoys efc. and presently
terms and conditions ‘of their services are
regulated by ‘Prpviné&ﬁﬂy Administrated
* Tribai Areas Levies Force Regulation 2012"
: _ __wlf!ereundgi' besides PATA Levies Force
Rules; 2012, .PATA' Lew_es Force Service
" (Améhded) ﬁu.',és ,205'3 were also framed.
Rule 17 of the Amended Rules 2013, deals
. with the retirement of personnel of the
force, which was amended vide notification
" dated 12.12:2013 In the manner that “All
the personnel. shall- retire as per
R Schedul;l!l ar_r& nﬁ éxtension in service
. beyond retirement shall be granted”. On
14.07.2020, vide - Notffication  No.SO

ATTE
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 (Police-IDHD/1-3, rule 17 was further
amended. by deleting schedule-IV as *All
uniformed force shafl retire from service

on attélnfng the age : 6{ superannuation

Le. Sixty (60) ya;rs or they may opt for

o reﬁrement after. cbmpfeﬂon of twenty-
f!ve (25) yoam . regular service”.

- . Thereafler once  again . through certain
| mddiﬁcafions ru.le. 17 was amended by

-~ ghing life to ﬁie de,etédschedule—lll of the

rules 2013 as uﬁder.- |
.“Reﬁmmqﬁt," All levy personnel
- shall retire as per Schedule-lll
" - and no extension In service
after ~retiroment shall be
gr_'anted.* _ '

. 4. - Being 'aggﬂeved from the Ibid
am_endment.. the petitioners have filed the
| instant'peti_tions. : ‘ |

5._‘  Pursuant 1o the directions of this
. court mgpondents have filed their parawise
" comments, whereln issuance of the desired
| wﬂm has bet;.h opposed. |

8. ,- . Learﬁed coijlnsell representing the

" petitioners '_v_ehemen!!y' argued that the

CATT (=LY
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~ impugned Notification is arbitrary, perverse,
'Illegal,'- Is_sded without lawful authority and
mala fide Intention just to deprive the

pe_titidners‘ of thelr vested rights accrued.in

their favour hence violative of their

_ fundamental rights guaranteed under the
| Conétitution and thus not sustainable in the -
: _éye of law. That though the impugned

- Notification wéa‘lssuec_l under the requlation

2012. However, after the 25" Constitutional

amendment, the said regulation does not

~hold field, therefore, the Impugned
. Notification is liable to be set aside.
| T ',G_onvemeiy,- © worthy AAG

. representing the respondents opposed the

arguments so advanced by learned counsel

| lfépres'entin_g the petitioners at the bar while

. arguing that after the 25" amendment the

Provinclal  Assembly  passed the

" continuation of laws Act No.111 of 2019
" through which the' laws applicable to
~ erstwhile PATA were allowed to continue

- - including *Provinclal . Administersd Tribal

Areas Levies Force Regulation, 2012 and;

ATTE E} ‘
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- therefore. the impugned Notlﬁcation was

K lssued per law whlch does not require any

* interference by this court in Hs writ

jurisdiction under  Article 199 of the
Constltution _Further; petltioners are Civil

Servente and; matter in question revoives . -
aroun_d the. lerms and conditions of their

' eenriee which is the exclusive domain of -

the . Service Trbunal as such the

. ]un‘sdlction of this court is barred given the

" explicit prevusion of Article 212 of the,

| '-Constltution |
S ¥ Heard Record perused. -

- B_efere_ dlseusslng merits of the case
- we eeeni it appropriate to discuss the

: background of the matter in hand to

properly comprehend the issue involved

- ) therem. it is worth mentioning that earlier

. the services of the Levies Force were dedlt

L vitth ‘under the' Frontier lnegu!ar Corps

(FIC) m!es 1962 which was substituted by
- the "mencfa! Adm!nistered Tribal Areas
Levies Forve Reguilation, 2012 (regulation)
- end tinder the said regulation “PATA Leviés

ATTE%D
EXAM

&)

pastiawar High Court



Force (service) Rules, 2012" were framed

for Provinclal Levies Force. While separate

. service niies were also framed thereundef

for PATA Federal Levies Force performing
duties in "PATA” known as “PATA Federal
Levies Force Service (Amended) Rules
2013. Rule 17 of the Ibid rules deals with
the feﬂmrﬁent of _'thé Levies personnel

- whlch was amended from time to time.
'However, petitioners have  become
: aggrie\}ed from the Imbugne& Notification
" vide which tﬁe'pe‘t_iﬁdners‘ retirement age

" . was altered which is challenged by them

through instant petitions.

- 10 ,'The main '; contention of the
petitioners Is that after 25" amendment the

reguiétion has -lost its efficacy and sanctity

and has become redundant, therefore, the

- impugned arﬁandment_ under the said
regﬁlati_on is illegal belng void ab initio, 1t Is

" worth melhthnl-n'g that after the 25%
' amendment In 2018, both FATA & PATA
“'were merged In'_'the-l_prdvlnce of Khyber

| -.-I-Dakhtuﬁkhwa and Federal Levies Force

o ATTES%D}
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working in FATA was merged into the

regular police of the provinoe Albeit, In

Malakand Dlvision Levres Force is still

" regulated by “PATA Federal Levies Force
' Sem‘ce. {Amonded) Rules 2013 in view of

the Khyber Pakhtlmkhwa Act No 111 of
2019 through which the laws prevalent In

erstwhile PATA at the time of 25"

amendment were allowed to continue
including regulation 2012 which stift holds

the field and hs such. the same is a valid

e ins_tmmeﬁt. ' Therefore. " impugned
Notification Was issued by the respondents
- with lawful authority |

1. Moving toward the status of the

petitioners it is worth mentioning that earlier

this ‘court while deciding W.P No 528-

" M/2016 (lkramullah’s cass) determined the
 status of personnel of the Provincial Levies

| . Fome ‘_as that of civil seifvants in the
'fd;lm.'vipg terms:- - |

“19. The Provincial Levies Force
(“Force”) ‘was granted statutory
‘cover  through Khyber
Pakhtunkiwa Regulation No.1 of

. ATTE
. --EXAM!
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‘ M_..‘ET}'(‘

,2014 ('Regulaﬂon') Paragraph

' “No. 3 of the Regulatron envisages

- for oonst:tut:on and establishment

. of the Fome and its functions. For

ease reference paragraph Nos. 3

_and 4 of the Regulation are

@
)
@©
@)
(o)
™

(@

(h)

N
0

“reproduced as under:-
‘3. Power to constitute and

maintain -by the Force and its

functions.— (1) Govemment may

constitute and mbfntafn a Force f_or
performing the following functions,

“namely:

ensuning secuﬂfy of roads in PATA;
ensuring security and manning of

guarding Gowmment institutions
and fnsta!laﬁons. .

ensudng selcurﬂy of Jails  and
amrested criminals; ,

generally mafntafnmg law and order
provfdmg mobile escort fo VIPs;
anﬂ-smuggfmg activities especially
timber smuggling;

destruction of liclt crops;

serving of summons or procedures;
rald and ambush; and
such other functions as Govemment

_ may, by notification in. the official

Gazetls, .require the. Force to
perform. - - ‘

{2)  Indischarge of thelr functions,
. officers and staff of the Force shall

A o Pashawar High Coun
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. be guided in accordance with this
. Regulation and the rules.
(3} The head of the Force shall
- be Commandant in his respective
jurisdiction..
(4 Secretary to Govemment,
Home and Tribal Affairs Department
 shall be the compstent authority of
(5} The Force shall consist of
such ranks and number of officers
and members . and shall be
constituted in such manner as may
be prescribed by rules.
(6)  The officers and members of

- the Force shall receive such pay,

pension, . allowances and other
remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules.

(7} . The pﬁioers and members of
the Force shall wear such uniform as
-may be prescribed by rules or
instructions.

(8) The administration of the
. Force shall vest in the Commandant
~.in  his. jurisdiction who shall
administer it-In. accordance with the
provisions of this Regulation, rules
' and instructions,

(3 The. Commandant shall
. exercise.his powers and perform his
funcions under the  general
"supervision and directions  of
Govemment.

- ATTES
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4. Powers and . duties ' of
officers and members of the
Force.—An officer or member of the
Force shall- |

take effective measures. for ensuring
security of assigned junsdiction and

for .' safeguarding against acts of

)

(¢

unlawful interference;

prevent unauthonized persons end
vehicles from access to the teritorial
Jurisdiction;

take  effoctive * measures for

~ preventing sabotage, placement of
- car bombs, Ietter bombs, dangerous
-article and . carriage of arms and

@

()

ammunition into the restricted area;
use such-arms and ammunition and
equipment as may be authorized by

. the Commandant or en officer

authorized by him;

search and amest without warrant
any person --Iwho' ‘he' suspects of
endaﬁgarfngv or - aftempling fo
endanger or having endangered the

“safety of an installation and may use

. such force as may be necessary in

. the discharge of his aforesaid duties;
‘and

o

perform such other legal functions as
the competent- authonty may require

- him to perform”.

20, The close perusal of the
Regulation ' would clearly show

' that.the Force is receiving its
-salary - from the. Provincial

ATTE
EXA
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Exchequer -a_nd performs the
policing . service in: the erstwhile

© PATA. .
 21. . Having sald this, we would

now refer to the crucial issue as to

_whéther' the employees of the

Force can be termed as a civil

‘servants and as such they cannot .

~ maintain a ‘constitutional petition

before this Court for enforcement
of the terms & conditions of their

© service.

22. The connotation ‘civil

" servant' Is defined and explained
‘in respect to .the Province of
Khyber Pakhtunkhwa, in the Civil

Se_rvant's:A_ct, 1973 (“Act, 1973").

For ease reference, we would
" refer to Section 2 (b) of Act, 1973,

which reads as under:-

2. Definitions—(1) In this act’
_unless the confext otherwise

requires the following expressions

-shall have the meanings hereby

respectively assigned to them, that Is

: ". fo say-
@
. ).

--------------------

“chvil servant” means a person who is

a member of a civil service of the -

. Province, or who holds a civil post in
" ‘connection with the affairs of the

Province, but does not include—

ATTEST]
.. EXAMINE
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& person who Is on deputation to the

Province from the Federation or any
other Provincs or other authority;

a'pérson ‘who " is employed on.
contract, or on work charged basis,
or who is paid from contingencies; or
a person who is a ‘worker” or
“workman® as defined In the

'Factories Act, 1934 (Act XXV of
1 1934),  or .the  Workman's

Compensation Act, 1923 (Act VHI of
1923)", ' '

23. The perusal of the definition

" would show that a member of a

ci#il service. of the Province or
who holds a civi post in

‘connection with the affairs of the

Province is civil servant Al
Pakistan Services are explained

" in Article 260 of the Constitution,

which reads as under:-

------------------------------------------------

----------------------

--------------------------------------------------

.....................

“service of Pakisian® means any

.- _service, post or office in connection
' _ with me'aﬂhi'm of the Federation or
- of a Province, and includes an All-

Pa:‘?is.’tén Service, service in the

- Anmed Forces gnd any other service

declared to be a service of Pakistan

" by or under Act of [Majiis-6-Shoora
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~ (Pariament)] or of a Provincial
- Assembly, bit does not Inciude
service as Speaker, Deputy
Speaker, Chafnnén, Deputy
Chairman, Prime Minister, Federal
Minister, Minister of State, Chief
Minister,  Provincial ~ Minister,
{Attomey-Generaf], =~ [Advocats-
- General]]- Parliament Secretary] or
[Chairman or member of a Law
Commission,” Cheirman or member
of the Council of Islamic Ideclogy,
Specig! Assistant fo the Prime

. Minister, Adviser to _fhe Prime

‘Minister, Sbecia! Assistant to a Chief
Minister, Adviser to a Chlef Minister]
or member of -a House or a
-Provincial Assembly;

‘Whereas  Aticle 240 of the
Constitution envisages that.-

*240. Subject to the Constitution, the
appointments to: and the conditions
of service of persons In the service
of Pekistén shall be determined -
{8) e

{b)  in the case of the services of
a Province end posts in connection

. with the affairs of a Province, by or -

under Act. of the Provincial
Assembly:

Explanation.- In this Article, "All-
Pakistan Sérvice” means a service

common to the Federation and the .

" Provinces, which was in existence
- immediately before the commencing

 ATTES]
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day or which may be created by Act
of [Maflis-6~Shoora (Parfiament)f”,

"24.  The Phrase"perfonning in
‘connédﬂoq with “the affairs of -

Federation or ‘fdr present matter

‘Province" was  elaborately
-explalned in - the case of

&faﬂg&cﬂh and 2 others ys,

er S is Istif]
okht ; d [}

(PLD 1975 Supreme Court 244).

In the sald judgment, the Apex
Court has held:

“Now, ‘what Is meant by the phrase
* “performing functions in connection

with the effalrs of the Federation or a

_Province”. it Is clear that the

reference is fo govemmental or State
functions, Invoiving, In one from or
ano-mer, an’ element of exarcise of
public power. The functions may be

' the tredifional police functions of the

State, invoing .the maintenance of

law and order and other regulstory

acﬂvfﬂes;'_ or they may comprise
functions . pertaining to economic

_development, ~ soclal  welfars,
. -education,- public utlity service and
"' other State’ enterprises of an

' industrial or commercial nature,

Ordinarily, these functions would be
performed- by persons or agencies
directly . appointed, controlled and

. financed by the -Stats, Le., by the

ATT
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-DSR. ha d r

(1998 SCMR 1081), while dealing

with the case of an employee of
Pakistan Rangers has observed
that: D

- 7...Perusal of these rules clearly

shows that _tfiey are all embracing,
and therefors, under the amendment -

- of section 1 of the Pakistan Rangers

Ordinance, these rules would prevail

~ over the Rules of 1973, The Pakistan
: Ran_gsm Ordinance was promulgated
fo constitute a force called the

Pakistan Rangers for the protection of

‘and maintenance of order in the

border areas. Since with regard o the
status of the members of the force the

“Pakistan Rangers Ordinance s silent,

mémfom, it can be safely said that

‘the employeés -of the Pakdstan
Rengers will be deemed to be civil

servanfs as they are performing

- duties in connection with affairs of the
. Federation. and hence ' under the

Service . Trfbuna_fs' Act 1973, an
appeal by a member of the Pakistan
Rangers 'reg'ﬁrdlng a matter relating

. to terms and conditions of his service

is - competent before the Federal
Service Tdbt_ma!...’-’. '

- 26. _Similadly, in the case of

Commandant, Frontler
- Constabulary, __~___Khvber

- ATTES&I@
: EXAMINEF
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- 9______(2013 SCMR 903), the

Hon'ble Apex Court has elaborately
examined servloe structure of the

- employees C of . Frontier
- Constabulary, which Is established

under Frontier Constabulary Act

(Act-XIH) of 1915, Relevant .

paragraphs of the said judgment

‘are reproduced as under:-

6. ‘Three broad fests for

. establishing the status and character
of .a civil servant emerge from the
- Constitutional mandate of the afore-

going Articles. Firstly, under Article
240(a) of the  Constitution,
appointments to ‘and the terms and
conditions of service of the persons in

" the ‘“service of Pakistan® are be

determined by .or under Act of

. Partiament. Secondly, by virtue of
_Article - 260 of the Constitution,
" ‘service of Pakistan’ means any

service, post or office in connection

.with the affairs “of the Federation.

Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction

' to adjudicate disputes relating to the
“terms and condr‘trons of persons, who

aw!nthesendoeofPardstan vests in

_an Administrative Tribunal, namely,

the Federal’ Service Tribunal, These
tests are. mentioned in the

. Mu_ ha_mmad Mum n-ug-Salam case

T ATTE G
. EXAM '
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ibid (at pp. 686-689 of the law report).

" The definition” of the term ‘civil
-servant’ In-the Act adopts the

Constitutional criteria. given In Article
260 noted above to refterate that a

- person -who; inter alla, holds a chil
. post ‘in connection with the affairs of

the F_ederaﬁor_:" .' including any such
post connected with defence, to be a
civil servant. ﬁé'fafger Bench has in
this respect taken the logical step to
incorporate the requirements under

" Article. 240 (a) and 260 of the

Constitution as the definitional criteria

-of the term “civil servant” (at p. 682 of

the law report).

7.  Having noticed the qualifying
criteria of a civil servant under the
law, it Is appropriate now o examine
the. factual matrix of the present

" controversy. The FC was established
" by the NWFP Constabulary Act, (Act-

Xii) of 1915 ("Constabulary Acl).
Section 3 of the Constabulary Act

empowers the Federal Govemment to

" maintain the FC as ‘a force for the
_better pmteétion and administration of
‘the éxtemal frontiers ‘of Pakistan

within the limits of or adjoining North-

West Frontier or any part thereof”

Section 3-A of the Constabulary Act
authorises the Federal Government to
employ the FC outside the limits of or

" adjoining the Notth-West Frontier
Province In other perts of Pakistan for

ATTESEED
. EXA
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" the _ better . protéction  and
. administration of those parts. Section

5(1) of the Act Ibid vests the Federal

" "Govemment with power to appoint
© the-Commandent and other persons

including the District Constebulary
Officers or Assistant Constabulary
Officers of the force In one or more
districts. Section 6 delegates to the

' Commandant- - and  District
Constabulary Officer -the power to
" appoint subordinate officers in the

manner prescribed by Rules made
under the Act. The Federal

| Govemmeﬁt exervised ' its power’
conferred by Section 21 of the
" Constabulary Act, to frame the NWFP

Constabulary Rules, 1958

- ("Constabulery Rules’), -in order fo

provide the tarms and conditions of

" service of the officers and men in the

FC.

8. It will be observed that the
. matter- of ferms and conditions of
. service of the respondent-employees
- of the FC, are in the first place

regulated by the Constabulary Act

~ "and elaborated pursuant thereto by
the FC Rules. The provisions made

by the -Constabulery Rules are in

. furtherance ‘of and in exercise of the
. power confeired by the Constabulary

Act. Therefore, the terms and

_ conditions .of service of the
i employees of the FC are prescribed

| ‘ATTES%E’
EXAMI
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- In the Act end the Rules. The test laid
- down. In Arﬁc;q' .240(a) of the

Constitution requires that the
appointment to and the fterms and

'coantfons,pf-senriqa_ of posts In
" connection with the affeirs of the
- Federation and of a service of

Pakistan shall be detfermined by or
under an Act of" Pariiament. The
expression - ‘by or under” In Article

240(s) of the Constitution authorizes

the terms and boanﬁpns of service of

‘a civil servant to be provided both by
- _statule or by statufory rules. The
. provision made In the Consfabulary

Act and the Constabulary Rules,

-therefore, satfsfy_the Article 240(a)
- tost. The judgment in the Muhammad

. Mubeen-us-Selem - case  ibid
endorses this point of view:-

- “86.... The terms and conditions of

service of those employees, however,
are required (o be specified under
Article 240 of the Constitution by or
under Act of the Parliament. Thus, the

" conclusion would be that only those

persons, who are in the service of

- Pakistan, as discussed hereinabove,
. and if their terms and conditions are
govemed. elther by g statute or

statutory rules, in terms of Article 240

of the Constitution, can seek remedy
' before the Service Tribunals..”

'27.  Similarly, this. Court in the
case _of Munir vs.




Islamabad and others . (2019 PLC
(C.S) 8435), on the basis of law laid

down by the Apex Court in

- " Com dant, - Frontler
nkhwa, @

(2018 SCMR 903), while dealing
with the case. of Federal Levies

. Force, ‘which -was established

through Federal Levies Force .
‘Regulation, 2012 having the same
structure . of service for its
embloyeeslforce as provided In
_ Regu_laiion 'No._ 1 of 2014 has held
that émployeas of the Federal
‘Levies Fofog whose terms and
‘conditions of. service are governed
under Federal Levies Force
~ Regulation, 2012 are civil servants.
Keeping In view the -above, the
Force established under Regulation
No. 1 of 2014 qualifies the criteria
 of being civil servant in view of its

.., composition, functions and dutles

as'pef’lg_w Jaid down by the Apex
‘Court in the cases of Federation of

Pakistan _through _Secretary,

OF - Or - or
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Nazir ~ (1998 SCMR 1081) and
Commandant, ____Frontier
nk .
_ qib_Khan and
others (2018 SCMR 803), thus, the
 prelimiinary objection raised by the
leamed  counsels for  the
respondents is sustained and
accordingly, the present petitions in
view of clear bar contained In

~ Article 212 of the Constitution are -

not mélntalnable. The present
:peﬁﬁoners- may agitate thelr
grievances .bef_qré the Provincial
Services Tribunal. However, prior to
' this judgment, the status of present
petitioners being a civil servant was
not determined and in the similar

cases, the Apex Court in Gyl Ragib
Khan's case (2018 SCMR 903)
has held that:

" *11. It follows from. the dicta laid
down above that the protection of the
border areas Is a soversign function
belonging to and performed by the
Federstion. . The ssme duty s
performed equally | the present case
by the FC not only on the frontiers of
KPK Province but also by maintaining
order in other parts of Pakistan. For
 discharging such functions, the
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' services randém_d by the FC have

direct nexus yfth | the affairs of the

Federation. ‘Therefore, the reasons

given In the Muhammad Nazir case

- (supra) fully apply here as well and we

hold that the employees of FC are civil

. servants. Insofar as the question of

competent remedy in respect of

service disputes of FC men s

'conceme'd, we hold that in a matier

relating o the terms and conditions of

. service of the respondent-employees

“of the FC, an appeal before the

Federal Service Tribunal is avaliable to.
them as the exclusive remedy under
' the law. Accordingly, this remedy may

be availed by them within the statufory

period of limitation commencing from

. the dafe of issuance of certified copy

of this judgment. All these appeals -
' filed by the appellant-Commandant,
'FC are according allowed in above
terms”.

When cése of the petitioners (PATA

‘Federal Levies Force) was examined in

juxtaposition with the Provincial Levies

Force and ibid judgment, we observed that

‘'service of both :'the forces is govemed

. under the rules so framed under the

 provisions of “Provincial Administered

Tribal Areas Levies Force Regulation,
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| 2012". * Therefore, we believe that the
 status of betlﬂongrq Ils' tﬁat of civil servants
_ -for'lall pracﬁé_ai and material purposes, and
: ~as such, 'the- matter of terms and;
' conditions of thelr servios squarely falls
. outside the ambit of writ jurisdiction of this |

'o-ourt ,'given the explicit'_ bar contained in

Article 212 of the Constitution. As earlier

© discussed seMoé rules of the pefitioners’
" (PATA -Federal’ Levies Force) and
' Provincial Levies Force both were framed

" under the  provisions ~of “Provincial

Administered Tribal  Areas Levies Force

" Regulation, 2012" and through the ibid

judgment, the pergonnei of Provincial

Levie_s ‘Force .were declared as Civil

Servants after exhaustively discussing the
matter of Levies Force performing their

duties in PATA. Therefore, on the same

 premise, we have no hesitation to hold that

the petitioners are Civil Servants as their

service .fmﬁ_us the entire criteria of Civi
'Sen}_ants so provided by the law. Learned

~ counsel representing the petitioners could

- ATTES
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" not’ distinguish the status of petitioners
" (PATA Federsl Levies Force) vis a vis
~ Provincial Leavy Force in any manner. Both

forces are performing their functions in the

same ared for the “same object and;

~ purpose, and both are being maintained

| through the provincial  exchequer.

Therefore, the matters arising out of the

" “terms and; conditions of service of the
petitioners are  only amenable to the
' ]u_risdicﬁon of the Service Tribunal in terms

" of Article 212 of the Constitution.

. So far as the contention of petitioners

 that they have challenged the vires of the
impugned Notification and as such the

' same are not amenablé to' the jurisdiction
of the Ser'vi'_oel Tribunal is concemed,
 siffics 1t 1o state that it has long been
settled | that Servlca_TrlbunaI has ample

 jurisdiction to deal with the issue of vires of

the law and rules framed thereunder. 2015

SCMR ~ 253 NATIONAL ASSEMBLY
_'SECRETARIAT through Sectrary V.
" MANZOOR AHMAD and others.

—
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o 'Tﬁerefofe. the confentic_:p so agitated at the
bar is misconceived and as such repelled.
- h,ln- wew thereof, the status of

: p'_eﬁtioners -h-as been decﬁared as that of

o Civi_l Servarits_and the matter in question |
" révolves arﬁ.ind the férms and; conditions

- of their service which does fall outside the
 Jjurisdiction of this court given the baring

* provision of Article 212 of the Constitution
and as.such instant petitions are dismissed:

| being not maintainable. However, the

B .: petitioners may aﬁproach the worthy_'
. Service Tribunal for the redressal of thelr

grievance If so advised. Albeit, earlier the

Istatus- of p_eiitidners being civil servants
was ndt determined, therefore, t;e

- petitioners may avall the remedy of appeal

- within the statutory period of limitation

éorhmer_lcing from the date of Issuance of

~ the certified copy of this judgment in terms
of the judgment of august apex court in Gu/

| Ragqib khan’s case 2018 SCMR 903,

. COC  Nos.38M2021  in

W.P.N0.367-M/2021 and; COC No.436-

- ATTE§D
- EXAMI
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| P/2022 i~ W.P.No.1335-P/2022 are

- dismissed for 'ha\r_ing"baqome infmdturm_s. .

Announced.
Dt.29/11/2022,
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