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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)
Seryfce Appeal No. . 5 / of 2022

 Sahib Shah S/o Bacha,,Muhammad Rfo. Ziarat Talash Tehsil
- Timergara, District Dir Lower [Naik No.1544],
- T errrer e e eens Appellant

VERSUS

-1) Government of Khyber Pakhtunkhwa through Chief Secretary,

Civil Secretanat at Peshawar.

2) Gpvernment of Khyber Pakhtunkhwa through Secretary Home &
Tribal Affairs Department Civil Secretariat at Peshawar

3) Commandant Dir Levies/Deputy Commlssloner Dir Lower at
Tlmergara

....Respondents.
APPEAL UNDER SECTION 4 OF

THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.
PRA YER . ‘ :

'On acceptance of this Appeal, Notrfrcatrons No.
SO(Pollce-ll)HDIMKDILewesIMlsc 12020 dated '
22-03-2021 & No. SO (Police- Il)HDI1-3/Federal
Levies 2021 dated 21-10-2021 and subsequent
retrrement orders issued by respondent No2r may
be declared as ilegai and the same be set asrde
-Consequently, the. appeltant may be held entltled
tolcomplete his service till attaining 60 ye,ars age
~ in light of Notification dated 14-07-2020.

' Atternatwely the rmpugned notifications may be

~declared to be ineffective upon the rights of the

B appellant and he | may be allowed to complete his
service till attamrng 60 years of age.
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-Re

spectiully Sheweth: ' (9

)

ES

3)

4)-

5)

6)

That the appeliant has been serving as regular member of
Levies Force having a considerable length of service at his

~ credit (Copy of appointment order is attached as Annexure

“A%)

That services of the appellant were initially regulated under

the Federal Levies Force Rules, 1962, which were non-
statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,

under the omitted Article 247(4) of the Constitution

“ promulgated the PATA Levies Force Regulations, 2012,

Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-lil of the above mentioned Rules, which
provided for length of service towards retirement had ¢ertain.

anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were

removed to a larger extent (Copy of amended Rules notified
in December 2013 are Annexure “C").

" That the relevant Rules were further amended in July 2020,

| Regardmg the length of service towards retlrement Rule 17

was amended to the effect that all Levies personnel shall
retire from service on attaining the age of superannuation
-Le Sixty Years. Furthermore, Schedule-Ill which bfowded
for oertain length of service, was deleted by wrtue of the

amendment (Copy of amendments notified in July 2020 are
Annexure “D).

That the rules were furthlef-amended on 23-03-2021. Rule
17,  which provided . for retirement on reaching

. superannuatlon was agaln omitted and Schedule-ll| was
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9

10)

11) .

12)

&

revived with certain amendments. (Copy of amended Rules
notified in March 2021 are Annexure “EM.

That the -above mentioned Rules being extremely
detrimental to him, the appellant filed representation before

. the concerned quarters for redressal of his grievances. The

same has not been responded to as yet (Copy of
representation is Annexure “F").

That the appellant aldngwith other similarly placed
personnel of the Levies Force got retired from service on
reaching certain age/completion of certain length of service
as prescribed by the above mentioned Rules (Copy of
retirement order is attached as Annexure “G").

That the appellant along with other similarly plaéed persons
invoked the Constitutional Jurisdiction of the Hon'ble
Peshawar High Court by way of filing various constitutional
Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement
age in respect of lower ranked members of the Force was

enhanced by a few years (Copy ‘of amended Lewes Rules
notified on 21-10-2021 are Annexure “H").

That the appellant filed another representation égainst the
above mentioned: further amendments in the relevant rules,
which was never responded to. (Copy of memo of second
representation is Annexure “I*).

That against the above mentioned Rules framed by the
Provincial Government, the appellant alongwith other
similarly placed persons filed various other constitutional
petitions (W.P No. 469-M/2021, W.P No 470-M/2021, W.P
No. 337-M12021 W.P No.338-M/2021, W.P No. 333-M/2021

and WP No.335-M120_21) before the Hon'ble Peshawar




13)

14)

'13'

B).

&/

High Court. However, because of jurisdictional issues, the
matter was referred to a larger Bench.

That in light of the above mentioned Act, the appellant along
with other similarly placed employees of the levies force
filed a constitutional petition (WP No. 1281-M/2022) before
the Hon'ble Peshawar High Court Mingora Bench to the
extent of their re-instatement in light of the Provincial
AssemblY's Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the
respondents were directed to re-instate the then petitioners.
It is worth mentioning that vires of the impugned ruies were
not challenged in the said petition, which are being

', impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar Hi‘gh Court
heard the connected petitions on . 29-11-2022.
Consequently, the Hon'ble High Court decided that
personnel of the levies force are civil servants and their
employment matters would be deait with by this Hon’ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “J").

That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeal is being

filed before this Hon'ble Tribunal, inter afia, on the following
grounds: -

GROUNDS:

That the impugned act of amending the relevant Service
Rules to the detriment of the appellant and subsequent
retirement is illegal and un-Constitutional. Hence, the same
acts are liable to be declared as such.

That it is a settled law that service rules cannot be amended
to the detriment of public sector employees. Even if they

_are so amended, the same having prospective effect cannot

be applied against the eXistzng employees |
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D) -

&)

That after the 25 Constitutional amendment, the new

'.Constitutidnal regime demanded streamlining of the

erstwhile Tribal Areas with the rest of the Province. So
much so, Lewes personnel serwng in erstwhlle FATA and,
Khasadar Force - ‘were accommodated to a larger extent
where the Prownc:al Assembly passed an Act aimed at

- streamlining the service structure of Ex. FATA Levies Force.

The Act not only provides uniform retirement age i.e 60
- years for the whole Force but rather enjoins upon the
~ Provincial Government to take steps towards absorption of
the said Levies and Khasadars in regular police.
Regrettably, the appellant have been treated in wolatlon of
the Constitutional  spirit particularly after the 25t
Constatutuonal amendment and subsequent orders

That further grounds with leave of this Hon'ble Trlbunal
would be raised at the time of oral-submissions.

1t is, therefore, humbly prayed that on acceptance of
thls appeal

- i) The |mpugned Notifications No. SO(Police-
INHD/MKD/Levies/Misc./2020 & No. SO
(Police-ll)HD/1-3/Federal Levies 2021 dated
21-10-2021 and ‘'subsequent retirement order
issued by respondent No. 2 be declaréd as

illegal, the same may be set aside.

- /Consequently, the -appellant may be held
“entitied to-complete his service ill attaining 60
'years of age in light with Notification dated 14-

- 07-2020. N

'Alterhative!y, the impugned notifications m;ay be

~ declared to be ineffective upon the rights of the
appellant and. the ‘appeliant be allowed to
complete his sen)jice til attaining 60 years of
age. - - |



i) Any other remedy though may not specifically
prayed for, but which circumstances of ithe case
_wd,uld demand in the interests of justicé, may
“also be granted.
Appeliant o 40

~ Sahib Shah :
Identified by counsels

Dr. Adnan Khan Barrister-at-Law,
- Advocate Supreme Court of Pakistan.

o -~ Umar Sadiq Advocate High Gourt

CERTIFICATE:

. Certified that no such like appeal has earlier been filed
before this Hon’ble Tribunat on the subject matter.

Appellant
Sahib Shafl
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BEFORE THE KHYBER PAKHTUNKHWA SERVIGE
TRIBUNAL, PESHAWAR {CAMP COURT AT SWAT)

" Serwce Appeal No ____of2022

~ Sahib Shah e ... Apelant

Government of Khyber Pakhtunkhwa and another

e Respondents

AFFIDA VIT

I, Sahlb Shah (Appellant), -do hereby solemnly, affi Irm and
declare that the contents of the above titled Appeal are true
and " correct to the best of my knowledge and behef
"Furthermore no such like appeal has earlier been. fi Ied before
this Hon’ able Trlbunal or elsewhere on this subject matter

DEPONENT

oEoiy

Sahib Shah

ATTEST o
; Hf\“i A 1’;” \

“151 CGU!’:_, Sy, ff_r’, \\
ey 1




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
\K
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. _0f2022

Sahib Shah ... .....Appeliant

YRR

« " Government of Khyber Pakhtunkhwa and another

......Respondents

 ADDRESSES OF THE PARTIES
APPELLANT:

Sahib Shah S/o Bacha Muhammad R/o Ziarat Talash Tehsn
Ti imergara, Dlstnct Dir Lower [Naik No.1544].

(NIC# ) (Celi# | )

-RESPONDENTS:

1) Government - of Khyber Pakhtunkhwa through Chlef Secretary
CIVII Secretariat at Peshawar.

2) Government of . Khyber Pakhtunkhwa through. Secretary Home &
Tribal Affairs Department, Civil Secretariat at Peshawzr

3) Commandant Dir Leweleeputy Commissioner Dar Lower at
Tlmergara '

| Appellant b@ b

Sahib Shah L,
Identified by counsels

‘ Dr. Adnan Khan Barnster-at—Law
Advocate Supreme Court of Paklstan

7z

Umar Sadiq Advocate High Couirt
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NOT[FIC

1n exmxse ot' the power con:ferred hy Sectlon 9 of the PATA Levies Force
Regulatlon 20 12 ﬂ:le Provmcmlly Governmsnt of Khyber Pakhmnkhwa is pleased to

IR makethe foﬁowlng rules, namcly*-

- $hort. title and commencement (1) These_ rules may be. called Provmcmlly :
Admlnmmmd TrIbal Amas CPATA) Fedctal Le\nes Force Service' (Ap:lcnded) Rules, '
- 2013. 3;[; ~ _ -
| (2) ’l:'hey shnll eomc mto fome at once.

-2 Deﬂnition:- (1) In thae Rulﬁ, unless the context otherwise reqmre. the foilowmg
expremon shall havc the meanfng hcreby _respecnvely assigned to them, mmcly -

E (a) : ‘, _ “Appomtmg Amhonty” means thc appomtmg authority specnﬁcd in rule-4;

by - “Commandant” means Commandant of ‘the Force, ‘who shali be the
AR .'DepmyCommlssmnermmclrmpecﬂvejm:dlcnon, : :

" (). - Daputy commnndmt (Opemhun)" means as_Assistant, Commmsloner or
LG ' - any: oﬂioer of tho Dnstmt demgnnted as such by the provincial govemment
" who shall be Deputy Commandait (Operation) of the Force in PATA, to
_Ijexcmsc in his respective- jurisdiction such powet and perform such -
. functions a3 thay be prescribed; and ‘who shall be rcsponmble to the
Lo Commandnnt for operational mattes of the Force in PATA.

@ ncpmy Commnndant (Administration)” mesns De.puty Commsindant
L _(Admmtrauon) of the Force, who shall be an officer of the provincial
govemment or any officer of the District designated s such by the '
R pravmcml govmment ‘to exercise in his mspechve jurisdiction such
' .-_ -_‘powcrs and pufam suchf\mcho-l as may be pmcnbed and who shall be

-mponslble to thc Commandant in. admmxstratmn and estabhshment
ma:m of the Fome in PA'I‘A '

- "_ : -'(e)l “Govm'nr'-m" mcans the Govcmmcnt of Khybcr Ps.khtunkhwa, . f [

@ Homc Deparunem” means Provincial Home & Tribunal Affmrs

L Dcpartment;

§ “__-_“Imhal recmmnmt”menns appomtment made other than by promotmn or

. 5 ."by mfer; 5/‘7""( ‘‘‘‘

c () | :: ', 3“Schedul¢" means t.he Schzdule appended to these rules’ Z/ |



. SCHEDULE-I |
SeeR_nlc 17 .

SH PosthEnk

Length of sermcenge

T Subed!rMnjor(BS-IG)

: 38 years servlee or 03 years service ss Subadar Majgr or 60
N _yenmagewhlehewr;searlm )

D _Spbed,u (39-13) -

35ywsmmm03ymkemwas$ubedaror57years

- .age whlchb\mr is earlier -

~3 | Naib Subedar (BS-11).

32 years service or 03 years semoe as Niab Suhednr:or 54
" yenrsagewhmlwverisuﬂief

4I~hvnldar val (BS-S)

T 29yemservxeeor03 yeusmmas Havaldaror 51 years
i agewhichc\mr is earlier

TN @S,

-1 26 years service or (3 years service as Nmk or 48 years age
. | whichever is garlier -

N NS

: ﬂymsewmor(ﬂywssewweaslmmkoﬂs years age |

wh:chevor is carlier Y,

' 20 yunsmrme or 42 years age whuohever is enrher

7 TSepoy B85

- S
YU

e A

g
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Bl

—1aib Subedar (B5-11) .

3
14
" _rﬁ.
"18.
7

A e L
LAt

v ot TR

_ : . R _MMMKMNWW. ____,,_

T oo \ *Homa'&TrlquAﬁhlrsDeparmem -

SR Dated Pestawar the 12® December, 2013
.77 NOTFICATION ..

pieasedto order

.Pt;otno
‘on-
-1 Quqta

Eiigibiity for
promotion. . . -

L Subada’r‘,lqlaloﬁﬁ_ One yeﬁr'serdoe
1 16) ' ' ;o

Ti00% | J

.as Subedar

One year setvice

Subedaf I(B‘SI-;‘3) .
SRR . .+ | as Nalb Subedar

- Hali;' $upﬁ§r{38_—1 i) _ One year service

100%

as Hewaidar .

ewadar (B58) © | One yearservice . 300% | ' ]
L . ¢ . {asNak » ' -
One yesr sefvice 100%

.as Lanca Nalk

RSN

~—Hamee Tk (B5°6) || One year sonvios

100%.

as Sepoy

1760% | Middie Pass/Matric

Tepoy B0

T

~{Fiead Armorer (BS-3).

Gig yoar ervica . Middie Passfatiic
as Assistant

tRRprAmorer |

\ \100% Mlddle; ;awMach

leso - L

B Rule-17 (Retiremerit s (1) Al uniforin levy personniel shiil retire: as per Schedule-1it or opt for
i reguiar service and no axtension beyond retirement

. retirement after completion of 25'years of

" shall be granted. ..

SN0 | Post/Rank

etiretnent)
Langth of sarvice/age for retirement i

’ 1.

- '--__:.'f'rf"— [T

a7 years"nf service or 60 years of age whichover ts earliarJ

Subedar Major (B5-16)

1 Stibedar (B85-13) .

35 years' of service of 60 years of age whichever is earlier

33 years';of sanrioe of 60 years of age whichever is eariier

Hawawar (B5-8) .

37 years' of servioe of 60 years of 258 whichever is earlier

28 ywars' of service of 60 years of ago whichever is eariler

| Naik (BS-7):. o

28 ™ot service or 60 years of age whichever is eartior

SOuhsatmr B

age whichever is earlier ]
T

L
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'- Copy forwsrded to the:-

* " BETTERCOPY .
HOMEDEPARWENT
..ot NOTIFICATION

Datedpﬁhawarthel4—07-2020

'No SO (Pohce-lDHD!l-B In exercise. of the powcr conferred by Section 9 of the
g Prowncmlly Admmlstcrcd Tnbal Arcas: Lévies Force chulanon 2012, the Government"

of the Khyber Pakhtunkhwa is pleased 10 durect that in the Provmcxally Admnmstcred

I ‘Tnbal Amas (PATA) Fedcral LGVIOS Faree - Service (Amended) Rules, 2013, the
i folluwmg fuﬁher amendmmts shallbemade, namely

AR .“17: Regremen - All Levm Pcrsonnl shall -retire from semcc on
o a;tammg then -age ofsuperannuanon i.e sixty (60) years or they may opt.. -

L : for retirement nﬂ:m' completxon of twenty-ﬁve (25) years regular service,
~- apd o R
b sohetutom e i,

BRI % SECRETARYTO,-
Cof L T UiL Y GOVT: OF KHYBER PAKHTUNKHWA
' HOMEDEPARTMEN& |

'--_ I:-:;:.;ui '.': .. ”
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GOVERNMENT OF KHYBER PAKHTUNKHWA

HOME AND TRIBAL AF FAIRS DEPARTMENT

: NOT!F!CAT ON
Pcshawar dated the 22-3- 2021

v e e D e e e
L eem wmoe * e = O

Levnes Force Serv“tce

(Aman

ded} Rules ’2013 the

) KDI evles! Ilsc 026:- 10 ‘exerclse of the powers
g conferre.q . ﬁy 'Secllon-a of, the PATA Le\ues F rce Regulalion 2012, the Provincial
A Governmem ot Knyber Pakhiunkhwa 18 ‘pleased to difect that in the PATA Federal .
. following Iurther amendments shall

e bemade namely--- SR i
I, Amendmgg_'

ln\he sald’ rulea- ' o

-"13. In Ruié4 sub-rule (2
e Commandant shall be the appoinlln

rebruitmenl and promqtion up 10 the rank of Subedar
‘ ' Provided that the appointing authority for purposa of

Ma;or and Superlnlendenls shall be

the lollowmn shall be substituted, namely.
g authority for In!llal .

prornoﬂon 0 lhe posls of Subedar

Secrelarx Home C}epanment
all be substituted namety.

2 For Ruie 17, lhe follomng sh )

é S 47, Ratlrem.ent. All Levy personn nel éhall retire as per Schedule-ll and no .
i A0 exlension in service.after retirnmenl shall be granted’ ;

) slituted, namely:

3 For Schedu!a-lll. the Ionuwlng shail ba sub:

j T ST . ] T "5chedulo-m
Dot I e . [see rule 17}

el |

~Tength of Servic

: - ‘.#__
— 1..Name of the Past / Rank \ Qualillg:allon for Promotion
e T . E ‘ne .
1 Subedar Major.{BS-16} 'On the basis ol Seniority Thirty Seven Yesars of |
PO SECRIRE cum-fitnass  {rom. amongsl | Thiee Yesrs' Service as
A : the  Suboaars ' having | Subeder Major or Sixly |
. lntermedi.ste Qua!iﬂcal':o'\ Yeers of age whichewes i
S P R 2 is eariiec
| pubedar (88-13 - By pro rnohdn. oo The basis | Thnty’ Five  Yeafs |
. ST of Seniority Cum Fiinesa in | service of Five Yeras )
: . tne lollowing mannef, | seryce 2% Subedar .0 \
. e na Sixly yesrs of * nge
ol li} Eity Pen:enl (50%) whichever is ezrilet - 4
S 2 B * Naid Subadars
L . S : . naving lntermediate ] -
; qualification; and '
, - (@ Fity Paroent (S0%) -l 72
I " . from amongsi Nsib
! i, Subedars - having :
' S . Sdcondary School
; ‘ : ST Certificate . : _ -
: - 3. Naib Subedar (8s-11) - ™~ By promotion, on iha basls | Thirty hree Years'
| o C RIS S ol Senlodty Cum Fltdess In Sarvice or Seven yaars'| - -
| - . l C e foliowing manner, Servics. 23 Naib {. |
 asmely: S | Subadsnier Slxly Years;
; /-" --'-“"‘f
' 1,_',/ Rl 3 }
Y e SAA |
i E " :
I - ’."“'.v...-;" f_-’?f 7/5 R
i’ P e - ¢ » ,.!-'* '
. -""-—' ‘f_,:':ggl."..‘&- ‘:'_'.f.':'-: L . D
- e
, we QoA
i ' |




Frown

. -qualiﬁcai’m. angd.

© ‘amongs! Hawaldars.

") Fiy Percent (50%) from

. "‘Nama iqi';ﬁo‘_PﬁsURnnk- )

__Qualiftcation for Promotian

¢ Lengtﬁ of Service /
~__Age

T Howaidar (B508) ¢

1

Thlrly_ane years service
or Three years service
as Hawaldar or Filty
One years of age,
whichavse s earier.

[NewEs s,

FPEERS

weanty Nine years
garvica of Three years
aarvice as Nalk of Forly
Eight years of age,
whichevet Is earier,

T Unaik (B5.08) -

Twenty Seven yeara ,
service or Three years
service »s L/Nalk or
Forty Five years of age,

- | whichever Is earller. |

Sapoy (55:05)

g7

Twenty Five years .
service or Forty Two

is warllar,”

years of age, whichgver -

[ .

- &
8

.

"1, Principal Secretary lo the Govemor, Kh
2.. Princlpal Secretary to the Chief Minister, Khyber Pakhtunkhwa,
. 3. All Administrative ‘Secretaries to Government of Khy

.4, Ragistrar, Peshawar High Court, Peshawrar.
5. All Commissioners, Khyber Pakhtunkhwa,

L . SECRETARYTO -
. GOVERNMENT OF KHYBER PAKHTUNKHWA,
"~ " HOME & TRIBAL AFFAIRS DEPARTMENT

All Deputy.Commilssibners, Khyber Pakhtunkhwa.’
Piavincial Police Officers, Khyber Pakhtunkhwa.

Al.Heads of Attached Department in Khy

... 9. PSO to the Chief Secretary, Khyber Pakhtunkhwa.

'+ 10, Accountant:General, Khyber Pakhlunkhwa, '
_11. Diregtion information, Khybet Pakhtunkhwa.

- .12, The Manger Government Printing & Stationery Depsrtment,

e Is requested to.publish the above Notific

fiwa and supply 5Q copies

“Khyber Pgkhtunk

Depaﬂ‘me’ﬁl o

ber Pakhiunkhwa,

yber Pakhiunkhwa, -

alion in the Extra

. Section Offic

bar Pakhtunighwa.

’

. A .
Khyber Pakhtunkhwa.
Qrdinary Gazette of
(Printed) of the samg to the Home

LA

)

(Police-ll)

+
gy
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w/ ot Co l ;'.ﬂ-‘. AN
. ormice ortng | .-} (M, i
e . COMMANDANT DIR LEVIES ]~ \&ZL* = 7
- 'DEPUTY COMMISSIQNER, DIR LOWER' |,

. No. '/. 93 . JLHC | AHW i
" Dated Tifergara the i_ﬂ?ai 12021. . %
OFFICE ORDER | o
Consequent upon the amendments madc by lhe Compclcnl Aulhonly inP f\'I‘A ) I‘cdcml |
Levies Force Service (Amended) rules 2013, Vide Notification NO SO (Police-.-II) {HD
MKD/Levies Misc /2020 dated 22-03-2021, , 1 -
The fc)llowmg Dir Levies persénnel! Naiks are hereby retired from servicg-on ijita'i'lrihg_
03 years scrvice as Naik w.e.f 22.03.2021 (A. N) wnth all pcnsnoner bcneﬁts ag per relevant
pension mles -
S.No | Belt Name & Designation . Date of | Date of chmrk3
No - | appointment promotion '
1 1527 Naik.Shamsul Hayat L]5.08.199_6 : 16.02.2012 | Retired on |
' . o S " . | completioh
f3 year§
’ -crwcc as
‘ C - Naik _
2 |1530 | Naik AzizulHaq 01/11.1996 6. 022012- ~do... . _
3 | 1531 | Naik Muhammad Saced | 01.11.1996 16.02.2012 | |..do. ic/'w
4 1532 | Naik Namair Hamid 16.10.1996" 16.02.2012 | ]..do.. | -
: j o 4 " .
5 1534 | Naik Muhatimad Zubair  { 17.10.1996 16.02.2012 | l..do.. '
6 {1536 [Naik Khurshaid Khan 19.10.1996 16.02.2012 | |.do...
7. [1538 | Naik Nasib Ur Rahman | 22.10.1996 | 16022012 | |. 4o |
8 |1542 | Naik Roaidarahi 10111996 | 16022012 |[..do.. | | ~
, A : . o
9 . | 1544 | Naik Sahib Shah 122.11.1996 16.02:2012_ | [.do...
10 | 1547 | Naik Salim Khan 16.12.1995 16.022012 | [..do...
1 1851 Naik Tajmud Khan .| 16041997 16.02.2012 [[..do..,
12 | 1552 | Naik Fidyat khan - T6.04:1997 03003 [[do |
13 | 155¢ | Naik Muhammad Shah | 16.04.1997 12013 [[do [|
14 [1554 | Naik Muhammad Saced | 1604.1997 | 28.05.2013 | [.do.. | |~ "
15 [ 1555 | Neik Laiq ur Rehman | 16,04.1997 28.05.2015 ||...do... E
16 | 1556 | Naik Anwar Sadat 16:04.1997 | 28.05.2015 ||...do...
17 | 1563 | Naik Fazal Bad Shah 16105.1998 01.02.2017 [[...do..n |t} (1,
18 | 1565 | Naik Anwar Bad Shah .| 01,06.1998 01 029017 [.’..do,.. (’/L |
5 gﬂm g g:i,i’j TO Y
‘E P et R :“"J‘\ﬂ'&’ .
: aw TREL IR . .
| . . . » . [0
T {E



o s S LR Y AR
1569 | Naik Khurshid Khan ~- - 01061998 : 19042017 odo..,

573 | Naik Muhammad Farid__| 01.06. 1993.' 5072008 | 0.

3T 1575 | NakHamaGul CIAC BEE [ d |
T Nk Umr oyt 1061998 .‘15.0:2'.2615' T

75 | 1578 | Naik Mubammad Uzair '13.06;;9:98 — 5018 | Ldor |
[ [T Nalk ARfRban GTORI9E | 1502 2013 o

5581 NalkTahHKhan " ,”09.08;1998_ '- 15 02. 1993- do

138 {7583 ~ | Naik Zakir Hussain TEeETE [ 15, 022013 7..do...

37 | 1586 | Naik Bakht Ullah Khan 0101 1999 15020013 o
128 [1587 | Naik Fazal Rahman 01.01.1999 150:2013 T ho, |

Deputy Cmmmwmnu!

| : - Dir Lowor ‘ ]M/w/
No. / 6?4 ?8 V -

Copy forwarded for mformauon to the -
Secretary to Commissioner Malakand Dmsxons Swat.

Section Officer ( Police;I]) Home & TAs Departmcnt Pcshawar
District Accounts Ofﬁcer Dir Lower.
‘Subedar Major Dir Levies. -

Officials Cuhccrh:;d.

I e
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. Datel of hearing - 29.f1.2b22.

1.
T J
' -PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)
W.P.No.470-P/2021.
JUDGMENT

’

" Barrister Dr.Adnan for the petitioners.

. -Mr.Saqgib Raza, A.A.G for the respondents.

S M ATTIQUE SHAH, J:- For the reasons
recorded In our detaile;:i‘judgment of even
date in  WPNo38T-M2021 fitled
"Muhammad Ghafar etc. Vs. Gowt: of

Khyber I_’akhtunkhwa‘ this writ petition is

dismissed. ...
~
* I .
Announced. - JUDGE
'Dt.26/11/2022.

HON’BLE MRJUSTICE LAL JAN KHATTAX,
© HON'BLE MRJUSTICE § M ATTIQUE SHAH &
HON'BLE MR JUSTICE SYED ARSHAD ALL

T (AR Court Sewvtary)




o ".mlntﬁﬁm
 PESHAWAR HIGH COURT, PESHAWAR.
| _ (JUDICIAL DEPARTMENT)

~ W.P.No.367-M/2021 with LR,
Nos.1053/2021 & 1183/2022.
| - JUDGMENT

Date of hearing —  20.11.2022.
 Barrister Dr.Adnan for petitioners.
* Mr.Sagib Raza, AAG for the respondents.

S M A]I-- JQUE SHAH, J:- Through this
single judgmenh we shall also decide the
- connected writ petitions bearing Nos.337-
. M/2021, 406-M2021, 503-M/2021, 514-
| MR021, 518-M2021, 450-M/2021, 601-
-M/éom, 68'1-'_M/2021,l 632- M/2021, 919-

- Mr2021, 968- M2021, 980- M/2021, 1221-

- M/2021, 1222-M/2021, 1252-M/2021, 2210-
12021, 2913-P/2021, 5092-P/2021, 5423-
P/2021, .and 5424-P/2021 as adjudication

of a common question of Iaﬁ and fact is
'invol\}ed in QII' the petitions wherein the
I-P_eﬁﬂmers. have hc;hallenged the vires of
notification No. SO (Police-ll) HD/
'MKD/Levies/Misc/2020 dated 22.03.2021
w:ihel_'eby'on_me basis of impugned ofﬂog
“order bearing  No.128/DC/CSL  dated

ATTESTE
- EXAMINER /-
Peshawar High-e6ur




"(,7)‘ S

" .20.04.2021, they have been retired from
- service wlfh"firrther' prayer that they be
reinstated Into service from the date of their

retirement ie. ‘20.0_4'1._2021 with all back

 benefits. In alternative, they have prayed

that the respondents be directed to treat

them at par with erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)
: an&: absorb'ther_n in police and; grant them

' | i fl_llll penéionary benefits.
‘2, Likewise in W.P.Nos.333-M2021,
. 334-M2021, 335-M/2021, 338-M/2021,

345-M/2021, 1026-M/2021, 1035-M/2021,

| 1187-M/2021, 1206-M/2021, 1207-M/2021,
’ 34-M/2022, 212-M/202 and 993-P/2022 the

" petitioners have made the following prayer:

“On acceptance of this writ
petition, the impugned Notification
‘SO (Police-ll) HD/ MKD/Levies/
Misc/2020 Is against law and the
fundamental rights guaranteed by
the . Constitution of Islamic
‘Republic of Pakistan, 1973, may
. be declared lllegal vold ab Inttio
and of no legal effects on the

. rights of the petitioners.”




' Similarly, In' COC Nos.38-M/2021 in
" WPN.367-M2021 and COC No.436-

IPIZ;OZZ'}'n MZP.No.dsés-P/zozz petitioners
- seek initiation of cbntempt of court
proceedings aéain'sf the. respondents for
L .violating the order of ‘this court dated
- 21 04 2021 passed in WP No.367-M/2021.
- 3. Brlef facts of the case(s) are that the
”petitioners were appointed. in the "Swat

| _'L'e_vles Force® as Sepoys efc. and presently

'~ ‘terms and conditions of their services are

'-Lregylated by “Provinﬁlally Administrated
Tribal Areas Levies Force Regulation 2012"
whereunder bes!des PATA Levies Force
Rules, 2012, PATA Levies Force Service
(Amended)_ Rules 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals
with the retirement of personnel of the
force, which was amended vide notification
 dated 12.12.2013 in the manner that “Al

~ the personnel ‘shall retire as per
: Schedule-m and no extonslon in service

_ I' beyond mﬂrament shall be gmnted” On
L 14;97.2020, " vide' Notification No.SO

ATTE D

EXA
. Peshawar ourt




" (Police-)HD/1-3, " rule 17 was further
- a'ni;;nqed by deieting schedule-IV as “All
5 unffonned force shaﬂlré_ﬂre from service
on attal&lny_ the ége of superannuaﬂon'
Le. Sixty (60) yoars or they may opt for
mﬂmnmt after compleﬁon of twenty-
. ﬂve | {25) yoans regular service”.
Theréaﬂer once “again . _mrpugh certain
modifications rule, 17 was amended by
giving | life t_o' the de_!eted schedule-lIi of the

. .r'ules _2013; és under-

" “Retirement; All levy personnel
shall retire as per Schedule-ll
and ‘no extension In service
‘after . retirement shall be
granted.”

4 Being aggrieved from the Ibid
aniygndm_en_t._tﬁe p'etiﬁoners have filed the
instant petitions. -

5. Pursuant to the directions of this
.cot_lrt respo'ncl_ents ha\fe filed ﬁ'léif parawise
comments, -wherailn. Issuance of the desired

- ‘writs has Beeh opposed.

6. Leamed counsel representing the

petitioners vehemently argued that the

. ATTEBIED
R EX R -
Pashawar Nigh Court



'_ ifnpugnéd Ndﬁﬁcaﬁon is arbltrary, perverse,

llegal, issued _v}lﬂiout lawful authority and

mala fide. intention just to deprive the

» ._peiitioners of. théh_' vested rights accrued in
| their favour ‘helnce'l violative of their
: | mndarﬁent_ﬂ _ﬁghtsl. guﬁ;_anteed under the
" Constitution and fhus-no‘t sustainable in the
'~ eye of law. That though the impugned
N Notification was issued under the regulation
2012, However after the 25™ Constitutional

aniendment, the said regulation does not-

hold -field, 'ther'eforé, 'the impugned

: Noﬁﬁqation is Ilél_:_le to be set aside.
o '_ 7 QonQersely.- ‘ woﬁhy AAG
. representing thc_a resppndents_. opposed the
' arguméﬁfé soi ac_&aﬁced bg-r learned counsel
"representing' the petitioners at the bar while .

- arguing that after the 25" amendment the

Provincial  Assembly  passed  the

continuation of laws Act No.111 of 2019

| through -which the laws applicable to

erstwhile PATA were allowed fo continue

- including “Provincial. Administersd Tribal

- Areas Leviés Force Regulation, 2012" and:

ATTE?
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 therefore, the impugned Notification was

: is'sued per iaw which does not require any

interference by this court in s writ

jurisdiction “under Article 199 of the

Constitution. Further; petitioners ‘are Civil

: Servgnis, and; matter in question revoives

- al-'oun‘d-.- the terins and conditions of their
_sérviée which is fhe -excluslve domaln of

. _thé . Service Trlbﬁnal as such the
o Juriédietlon,of this ooﬁrt'isl barred given the
- "explicit provision of Aricle 212 of the

Constitutlon.

-+ 8 Heard. Record perused. -
| 9, Before diséussing merits of the case
" we deem it appropriate to discuss the

" background of the “matter in hand to

properly comprehend the issue involved

therein. it is worth mentioning that eariler

 the services of the Levies Force were dealt

with under the Frontier- Imegular Corps

(FIC).nules, 1962 which was substituted by

“the *Provincial Administerad ‘Tribal Areas"
-Levies Force Regulation, 2012" (regulation)

~ -and under the said regulation *PATA Levies

ATTE

EXAMINER
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&

~Force (éanﬂcé) Rulés, 2&12”'were framed
“for Provincial Levies Force. While separate
" ‘service rules were also framed thereundef
| for PATA Federai Léw’és'Fome performing
. duties 'in‘ “PATA" known as "PATA Federal
| "Lew§s Force SeMw (Amended) Rules

2013, Rule 17 of the ibid rules deals with

the retirement of the Levies personnel

- which wés_s amended ‘from time to time.

However, péﬁtiohers have become

aggrieved from-the impugned Notification

vide ‘which the petitioners’ retirement age

‘was altered which is 'chﬁllenged by them

through instant bétiﬁons.

10. The main contention of the
| -peﬁtioneré Is that after 25" amendment the

_* regulation has lost its efficacy and sanctity

and has become redundant, therefore, the

. 'Irﬁpugﬁed,"ame‘nd-me.nt' under the said
| r_eéu!_ationis illegal being void ab initio. it is

. worth _fnentic"oninQ that after the 25"
" amendment in 2018, both FATA & PATA’
. were me‘rgg;.l-llin- thé pr_évlnce of Khyber

Pakhtunkhwa_ and Federal Levies Force

- ATTES 0
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‘working In FATA was merged Into the

-- regular police of the province. Aibelt, in

Malakand bivisiqn; Levies Force Is still

regulated by “PATA Federal Levies Force

Service (Amended) Rules 2013 in view of
the Khyber Pakhtunkhwa Act No 111 of

- 2019 through which the laws prevalent in

erstwhile 'PATA at the tme of 25"

N amendment . were allowed ‘to continue
~ Including regulation 2012 which still holds
" the field and as such the same is a valid

© instrumenit, Therefore, impugned

Notification was issued by the respondents

- with lawful authority,

11, Moving toward the status of the

petitioners It is worth mentioning that earlier -

this court while deciding W.P No 528-
. M/2016 (ikramullah's cass) determined the

status of personne! of the Provincial Levies

-Force ™ as | that of cﬁﬂl éervants in the

fbllowin‘g'._t'erms:'- :
| “19. The Provincial Levies Force
 (“Force”} was granted statutory
~ cover -thmugh Khyber
'Pakhtunkhwa Regulatidn No.1 of

o ATTE@
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., Peghawar H ourt



0
/)

2014. (‘Regulation”). Paragraph -

- No.3 of the Regulation envisages
for constitution_and establishment
of the Force and its functions. For
‘ease’ referenice paragraph Nos. 3

and 4 of the Regulation are

-rapmddbed as under:-

- "3. ‘Power to constitute and

@
®

©

(d)

(o)

D

(@)

(h)

maintain by the Force and its
' functions.— (1) Govemment may

constitute and maintain -a Force for

perfon_rnfng the following functions,
namely: . -

'ensurfhg security. of roads In PATA;

ensuring security and manning of

‘Piquet;
‘guarding Govemment  institutions

and installations;

ensuring security of jails and
amested crfhﬂnals; |
'genemﬂy-malntafnfhg law end order
providing mobile escort to VIPs;

_anﬂ-smdgg!ing' activities especially

timber smuggling;

destruction of illic crops;

serving of summons or procedures;
raid and ambush; and

"such other functions as Govemment

may, by notification in the official

- Gazette, require the Force to

perform. . _
(2} In discharge of their functions,

oﬁi_cers and staff of the Force shall

EXAM
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be guided in accordance. with this

Regu!atioh and the rules.

(3 The head of the Force shafl
"be Commandant in his respective

Jurisdiction. -

'(4) . Secretary to Govemment

Home and Tribal Affairs Department

shall be the competent authority of

the Force. =~ -

(5) - The Force shall consist of
. .éi:ch _mnks:_and number of officers

and  members and shall be
- constituted in such manner as may

be prescribed by rules.
(6). The officers and members of
the .Force shall receive such pay,
pension, allowances and - other
remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules.

(7) The officers and members of
~ the Force shall wear such uniform as
may be .prescribed by rules or
instructions.

(8 The administration of the

Fq}ce shall vest in the Commandant
in  his juisdiction who shall

administer i in ‘accordance with the
- provisions of this Regulation, rules

an& instructions. |

- (9)° The Commandant shall
exercise his poweré and psrform his
funpﬂoris under the general
supervision and  directions  of
. Govemment,

CATTESS F
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- {a)

: 1'_1

4. Powers and duties of
officers. and members of the

Force.—An officer or member of the
 Force shall-

take effective measures for ensuring

- securnity of assigned jurisdiction and

()

for safeguarding against acts of

unlawful Interference;

prevent unauthorized persons and

vehicles from access to the territorial

" jurisdiction;

| ()

©

take offective  measures for
preventing sabotage, placement of
car bombs, letter bombs, dangerous
article end camiage of ams and

. ammunition into the restricted area;

use such armms and ammunition and

. -equipment as may be authorized by

(6)

the. Commandant or an officer
authorized by him; '

search and amest without warrant
any person who he suspects of
-endangering- or attempting to
endanger or having endangered the
safety of an installation and may use

“such force as may be necessary in

" the discharge of his aforesaid duties;

(M

and

"perform such other legal functions as

. the competent authoﬁty' may require

him to perform”,

 20. The close perusal of the
" Regulation would clearly show

that the Force is receiving Hs

salary  from the  Provincial

ATTE
EXA

i

Reshawar High Gourt



12

- Exc‘.heduer and performs the

policing service in the erstwhile

PATA.

21. Having sald this, we would
now refer to the crucial issue as to
wh.éther' the employees of the
Force can be termed as a civil

servants and as such they cannot
“maintain a ‘constitutional petition

before this Cour_t for enforcement
of the terms & conditions of their
service. ” - -
22, The connotation ‘civil
servant’ is defined and explained

. in respect to the Province of

Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973").
For ease refefenoé, we would
refer to Section 2 (b) of Act, 1873,
which reads as under:-

2. Definitions.—(1) In this act
unless the context  otherwise

foquires the following expressions

shall have the. meanings hereby

- respectively assigned to them, that Is

to say-

(-} R

)

“Civil servant” means a person who Is

a member of a civil service of the
Province, or who holds & civil post in

cdnnectfon with the affairs of the

. Province, but does not Include—

Peshawar High Court
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Cm
' -+ contract, or on work-charged basis,
'or who is paid from contingencies; or

r')

o

a.person who is on deputation to the

. Province from the Federation or any

@

other Province or other authority;
a person who Is employed on.

a person who Is a “worker" or
“workman” as defined in the
Factorles Act, 1934 (Act XXV of
1934), -~ or .the Workman's

‘-Compensatfon Act 1923 (Act Viil of

1923)". -

-23. The perusal of the definition

' would show that a member of a

civil service ‘of the Province or
who holds a civii post in
connection with ,the affairs of the
Province Is civil servant. Al
Pakistan Sewices are explained

“in Article 260 of the Constitution,

~ which reads as,under:—

CeacasAcasirensnaseansssatedsabistetsrntesssdany
......................
................................................

ooooooooooooooooooooo

sendoe -of Pakistan” means any
service, post-or office in connection-
with the affairs qf the Federation or

. of a Province, and includes an All-
~ Pakistan Service, service in the

Amned Forces and any other service
declared to be a service of Pakistan

. by or under Act of [Majlis-e-Shoora

ATTESTED
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(Parfiament)] or of & Provinclal

; Assembly,‘ but does not Include
service as  Speaker, Deputy
‘Speaker,  Chairman,  Deputy

Chafnﬁan, Prime Minister, Federal
Minister, Minister of State, Chief

_ aniste._'; _ Provincial Minister,

[Attomey-General] [Advocate-
General]] Parfiament Secretary] or

[Chairman or member of a Law

Commissfbn, Chairman or member

“of the Council of Islamic Ideology,
Speclal Assistant to the Prime
- Minister, - Adviser to the Prime

Minister, Special Assistant to a Chief
Minister, Adviser to a Chisf Minister]
or member of a House or a

. Provincial Assembly;

Whereas Article 240 of the
Constitution envisages that;-

~ *240. Subject to the Constitution, the
‘appointments to and the conditions
- of service of persons in the service
of Pakistan shall be determined —

(8)  eeeeeeeieeinrannn,
(b) _in the case of the services of

~ a Province and posts in connection
- With the affairs of a Province, by or -
under Act of the  Provincial
-Assembfy.- |
- Explanation.- In this Article, *All-

Pakistan Service” means a service

common {o the Federation and the |
* . Provinces, which was in existence
- Immediately before the commencing

. ATTE
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day or which may be croated by Act

- of [Maj!isf-e-Shobm (Parllament)".

24. The Phrase “performing in

- connection ' with "the  affairs of -
' Federation or for present matter
Province®  was elaborately

explained in, the case of

selahuddfn' and _2 others vs,

rontier Sugar Mills & Distil}
td., Tokht Bhai and 10 o

(PLD 1975 Supreme Court 244).
‘In the said judgment, the Apex
‘Court has held: -

"Now, .what is meant by the phrase
'.'perfdnning functions in connection
with the éﬁairs of the Federation or a
Province. . I is clear that the
reference is to govemmental or State
functions, . invoiving, in one from or
anq'their,l an element of exercise of

-public power. The functions may be

the traditional police functions of the

- State, involving . the maintenance of

law and order and other regulatory
activities; or they may comprfse
functions . pertaining to economic
deva!opment . soclal wa!fara,
aducaﬂon pubﬂc utility service and

* other State enterprises  of an

mdustr!a! or - commemiaf natum

.Ordm'nanly these functions would be

pe_rfgnned_by__persons or agencies
directly appointed, controlled and
financed by the State, ie., by the

INER
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" Federal Govemment or a Provincial

Govemment”.

25, Admittedly, as evident from

the ‘bare reading of paragraph-3 &

4 of the Regulation, the present
 peftitioners are performing policing

service in_the erstwhile tribal area,

however, thelr terms  and

conditions -are being regulating

~ through Regulation No.1 of 2014
| ‘and after the omission of Article
247 from t,he_;"Constitution; through -
- a provincial statute i.e. the Khyber
- Confinuation' of Laws in the
: Ershvhlle‘_ProvincIaliy Administered

Tribal Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. Il of 2018),
the qpératlon of Regulation No.1 of

- 2014 was continued. Thus, the
. -essential criteria for being a civil

servant is ,that‘.the person holding
the post must perform his functions

"-in connection with the affairs of

Federatioﬁ!Province and the terms
and conditions of his service

~ should be determined by or under
. the Act of Parliament/Provincial

Assembly.. The Apex Court in the

" case of Federation of Pakistan
 through_Secretary, Ministry of

" Interlo nterlor _ Divis

lsfé d an ers vs. RO-

" ATTES;%}D
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177 ExDSR Muhammed Nezir
(1998 SCMR 1081), while dealing

with the case of an employee of

s ,Pakist_én Range'rs has observed

that:

. "7 Pemsa! of these rules clearly
..shows that they are all embmcfng,

. and therefors, under the amendment
- of section 1 of the Pekistan Rangers

‘ IOrdmance ‘these rules would prevail
over the Rules of 1973, The Pakistan

Rangers Ordinance was promulgated

- o constitute a force called the
Pakistan Rangers for the protection of

and mamtenanca of order in the
bom'er areas. Since with regard to the .

o status _.of the members of the force the
 Pakistan Rangers Ordinance is silent,
therefore, It can be safely said that

the emp!oyees of the Paldstan
Rangers will be deemed to be civil

servants as they are performing .

duties in connection with affairs of the
Federation and hence under the

' Service' Tribunals Act, 1973, an

appea! by a member of the Pakistan
Rangers regarding a matter relating

" to terms and conditions of his service
s competent before the Federal

Service Tribunal..."

26." Similarly, .in the case of

- Commandant, Frontier
- Constabulary, "~ Khyber

tunkhwa, _Peshawar _and

ATT E
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others vs, Gul b and
 others (2018 SCMR' 903), the
" Hon'ble Apéx Court has elaborately

examined service structure of the

. employees - . of . Frontier
~ Constabulary, which is established

under ‘Frontier Constabulary Act
(ActXIll) of “1815. Relevant
paragraphs of the said judgment
are reproduced as under:-

%6, Three broad -~ ftests for

ostablishing the status and character

~ of & civil servant emerge from the
. Constitutional mandate of the afore-
- going "Articles. Firstly, under Article

240(a) of .the  Constitution,
appointments to and the terms and :
conditions of service of the persons in

_the “service of Pakistan® are be

determined --b]_/ or under Act of

Parfiament, Secondly, by virtue of
_Atile 260 of the Constitution,
. " 'service 'bf Pakistan' . means any
-service, post or office in connection

with the affairs of the Federation.
Thirdly, under Article 212(1) () of the
Constitution, the exclusive jurisdiction
to adjudicate disputes relating to the

~ terms and conditions of persons, who

are in the sérvice of Pakistan vests in

© an Administrative Tribunal, namely,
" the Federal Service Tribunal. These

tests aro mer_rtfor;ed. in the

uhammad Mub case
ATTE
- EXAM
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ibid (at pp. 686-689 of the law report).

" The definition of the term ‘civil

servant' in - the Act adopts the
Constitutional criteria given in Article
260 noted above fo reiterate that a

. person who,. fnte._r alla, holds a civil
_post ‘in connection with the affairs of

the Federation” including eny such

~ post connected with defence, to be a
clvil servant. The larger Bench has in

this rss_pect' taken the logical step fo
incorporate the requirements under

‘Article 240 (a) and 260 of the

Constitution.as the definitional criteria
- of the term “civil servant” (at p. 682 of

‘the law rapp}t).

AN Having noticed the qualifying

criteria of a civil servant under the
law; it Is appropriate now lo examine
the factual matrix of the present

_controversy. The FC was established
by the NWFP '.thstabu!ary Act, (Act-
Xl of 1915 (*Constabulary Act’).
Section 3 of the Constabulary Act

empo#‘ers the Fg«_:!eral Government to
maintain the FC as a force “for the

- better protection and administration of

the external 'frontiers of Pakistan

. within the limits of or adjoining North-
. West Frontier or any .part thereof"
‘Section 3-A of the Constabulary Act

authorises the Federal Govemnment to
employ the FC outside the limits of or

"adjoining the North-West Frontier
- Province in other parts of Pakistan for

EXA
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‘the  befter . protection  and
- adrministration of those parts. Section
.. 5(1) of the Act ibid vests the Federal

Govemnment with power to appoint

- the Cqmmah&ant- and other persons

incfudfng ~-the District Constabulary

Officers or Assistant Constabulary
~ "Officers of the force in one or more
" districts. Section 6 delegates to the
Commandant - and District
‘Constabulary Officer the power to

appoint subordinate - officers In the
manner prescribed by Rules made

" under the Act. The ' Federal
. :Gove{nment. exercised Hs power
conferred by Section. 21 ‘of the

Cpnstabulan/ Aci, to frame the NWFP

. - Constabulary Rules, 1958
(“Constabulary Rules”), .in order to

provide the terms and condilions of
service of the officers and men in the
FC.' . S ‘

8. = It will be observed that the

- matter of terms and conditions of

service. of the respondent-employees

" of the FC, are in the first place

regulated by the Constabulary Act

‘and elaborated pursuant thereto by
- the FC Rules. The provisions made

by the Constabulary Rules are in

“furtherance of and in exercise of the

power conferred by the Constabulary
Act. Therefore, the ' terms and
conditions of service of the

. employees of the FC are prescribed

- ATTE%G
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in the Act and fhe Rules‘. The test laid
down - in Article 240(a) of the
Constitution . requires  that the

| appointment fo and the terms and

conditions - of service of posts in

" connection with the affairs of the
. Federation - and of a service of
" Pakistan shall be determined “by or
_under an Act of' Parllament. The

expression "by or under® in Arlicle
240(a) of the Constitution authorizes
the terms and conditions of service of
a chvil setrvant to be provided both by
statute or by statutory rules. The

- “provision made in the Constabulary
‘Act and’ the Constabulary - Rules,

therefore, safisfy the Article 240(a)

. test. The judgment in the Muhammad

Mubeen-us-Selam___ ' case  ibid
endorses this point of view:-

“86.... The terms and .conditions of
service of those employees, however,
are required to be specified under

+ Article 240 of the Constitution by or
- under Act of the Parfiament, Thus, the

conciusion would be that only those
persons, who are. in the service of
Pakistan, as discussed hereinabove,

-~ and if their terms and conditions are

govemed efther by a statute or

, Statutory rules, in terms. of Article 240

of the Constifution, can seek remedy
before the Service Tribunals..”

- 27, Similarly, this . Court in the

case of Gul Munir vs. Th




T

vem j . kistan ]
_ant_!er Regions _(SAFRON),

Islamabad snd others (2019 PLC
(C.S) 645), on the basis of law laid

down by_' the Apex Court In

Commandant, - Frontler
nkhwa r's

(2018 SCMR 903), while dealing
with the case of Federal Levies

Force, which was established
~.through = Federal Levies Force -

Regulation, 2012 having the same

E structure of service for its
- employeeslfproe as provided In

Regulation No. 1 of 2014 has held
that employees of the Federal

" Levies Force' whose terms and
‘conditions of service are govemed
-under - Federal Levies Force
. Regulation, 2012 are civil servants.

Keeplng in view the above, the
Force established under Regulation
No. 1 of 2014 qualifies the criteria

.of being civil servant in view of its

composition, functions and duties
as per iaw laid down by the Apex

Court in the cases of Federation of

Pakistan __ through __ Secretary,

Mipistry _of Interior _(interior
sion), |slamaba :)

ATT ED
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O-1 =) uhamma

Nazir (1998 SCMR 1081) and

. Commandant, . _Frontler
tunkhwa
others vs, Gul Raqglb Khan and

offiers (2018 SCMR 903), thus, the
preliminary objection raised by the

© leamed counsels  for  the
- respondents is sustained and
' accordingly, the present petitions in

view of clear bar contained in
Article 212 of the Consfitution are
not maintalriable. Theé present
petitioners - 'may agitate  thelr
grievances before the Provincial

. Services Tribunal. However, prior to
~ this ]udgrrient, the 'status of present

petitioners being a clvil servant was
not determined and in the similar
cases, the Apex Court in Gul Ragib
Khan's case (2018 SCMR 903)

) ‘has held that:

1. It follows from the dicta laid
‘down above that the protection of the

border aress is a sovereign function
belonging to and performed by the
Federaton. The same duty is
performed equally | the present case

by the FC not only on the frontiers of

KPK Province but also by maintaining
order in other parts of Pakistan. For
discharging such functions, the

ATTE
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- services rendered by the FC have

direct nexus with the affairs of the
Federation, Therefore, the reasons

: gﬂ)en in the Muhammad Nazir case
- (supra) tully apply here as well and we
- hold that the employees of FC are civil

servants. Insofar as the question of
competent remedy in respect of

service disputes of FC men is.

concemed, we hold that in a matter

- refating to the terms and conditions of
_ service of the respondent-employees
_of the FC, an appeal before the

Federal Service Tribunal is available to

“them as the_exclusive remedy under
“the law. Accordingly, this remedy may

bé availed by them within the statutory
period of limitation commencing from

the date of issuance of certified copy
" of this judgment. All these appeals

filed by the appellant-Commandant,

'FC are according allowed in above

terms g

When case of -the petitioners (PATA

'queral Levies Force) was examined in
' juxtaposition with the Provincial Levies
Force and ibid judgment, we observed that
service of botﬁ' the forces is govemed

under the rules so framed under the

.Tribal Areas Levies Force Regulation,

ATTES
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= .

201_2". - Therefore, we believe that the

status. of _p_etltioﬁers. is that of civil servants

©for-all practical and material purpoges, and

as .su‘ch,_ the. rr'l'atter- of terms and;

- * conditions of thelr service squarely falls
“outside th_é ambi’k of writ- jurisdiction of this

~ court given the explicit bar contained In

Article 212 of the Constitution. As earlier

.- discussed service rules of the petitioners

(PATA Federal Levies Forcs) and

- Provincial Levies Force both were framed

under the  provisions of “Provincial
Administered Tribal Areas Levies Force
Regulation, 2012" and through the ibid

" judgment, the personnel of Provincial

Levies Force were declared as Civil

~ Servants after exhaustively discussing the
‘matter of Levies Force performing their
“duties in PATA, Therefore, on the same

premise, we have no hééitaﬁon to hold that

the petitioners 'alre Civil Servants as their
‘service fulfills the entire criteria of Civil
L Servants so provided by the law. Leamed

.ooqnsél représenting the petitioners could
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not distinguish the status of petitioners
:(PATA Federal Levies Force) vis a vis
" Provincial Leavy Forde In any manner. Both
" forces are p'elrft:rming‘meir functions In the

- same. area for .the same 'object and;

purpose, Iand-b'o'th are being maintained

'th;ough' the p'rovincial‘ exchequer.

Thelre'fblre, the. matters arising out of the

' Ite_.-'rmsl and; conditions of service of the

~ pefitioners are only amenabie to the

jurisdiction of the Service Tribunal in terms

L of _Articlel 212 of the Constitution.

. Sofaras the contention of petitioners

o that ﬂiey: havé-challenged the vires of the
. impugned -Nptiﬁcatibn and as such the

. same are not amenable to the jurisdiction

of the Service Tribunal is concemned,
suffice it to state that it has long been

séttled that Service Tribunal has ample

. Jurisdiction to deal with the Issue of vires of

the law and rules framed thereunder. 2015
SCMR 253 - NATIONAL ASSEMBLY

' SECRETARIAT through Sectrary V.
MANZOOR AHMAD and others.
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Therefore, the conttention so agitated at the

baris misconceived and as such repelied.

' ,"In‘,view thereof, the status of

. petitioners has been declai;ed as that of
- Civil Servaﬁi}s and the matter in question

revolves arotind the terms and; conditions

of their service which does fall outside the

-" "]u'risd_lction of this court given the baring

provision of Article 212 of the Constitution

; ;5 and as such Instant petitions are dismissed:;

being not maintainable, However, the

petitioners may approach the worthy

' Service Tribunal for the redressal of their
L grlei_tahoe If so advised. Albelt, earfier the

status' of petitloners being civil servants

was - not determined. therefore, the

 petitioners may avail the remedy of appeal
© within the statutory period of limitation

. edmmencing fror_n mé date of issuance of

the certified copy of this judgment in terms

of the judginent of auguét apex court in Guf

Raqib khan's case 2018 SCMR 903.

COC Nos.38-M2021  in

" W.P.N0.367-M/2021 and: COC No.436-

ATTE D
- EXAMINEF
Peshawar Lourt
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P/2022 in W.P.No.1335-P/2022 are

e dig‘n‘i_issed for having become infructuous.

- D.29/1172022,

HON'BLE MRJUSTICE LAL JANKHATTAK,
HON'BLE MRJUSTICE § M ATTIQUE SHAH &
HONBLE MR JUSTICE SYED ARSHAD ALL
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