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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

'Service-—Appeal ‘No. S i of 2022

Muddsar Jamal sl/o Wazrr Zada r/fo Gumbat Ziarat, Tehsrl
Temargara Drstrlct Dir Lower [Sepoy No. 1737]
j : : _ e err e ana e Appellant

. VERSUS

| -'1) Government of Khyber Pakhtunkhwa through Chief Secretary,

- Civil Secretariat at Peshawar.

' J2) Government of Khyber Pakhtunkhwa through Secretary Home &,

Tribal Affairs Department,_Clwl Secretariat at Peshawar.

3) Commandant ‘Dir Levies/Deputy Commissioner Dlr Lower at

_Timergara;
......Respondents
APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
-+ 7 TRIBUNAL ACT, 1974.

PRAYER:

R __O_n acceptance’ of this Appeal, Notifications No.

- SO(Police-l)HD/MKD/Levies/Misc./2020 dated

.22'03‘2021 & No. SO (Pollce-ll)HDH-SIFederal

Levies 2021 dated 21-10-2021 and subsequent--.

ret|rement orders issued by respondent No. 2 may

be declared as lllegal and the same be set aside.

Consequently, the appellant may be held entrtled

'(' to complete his service till anaining 60 yeéf},' age
in light of Notification dated 14-07-2020.

_Alternatively, the impugned notlf cations may be

" declared to be meffectlve upon the rights of the
appellant and he may be allowed to complete his
service till attaining 60 years of age.




Respectfully Sheweth:

1) .

2)

3)

4)

2

6)

That the appellant has been serving as regular member of
Levies Force having a considerable length of service at his
credit (Copy of Appointment Order is Annexure “A”).

That services of the appellant were initially regulated under
the Federal Levies Force Rules,l 1962, which were non-
statutory. . '

That subsequently, the Governor Khyber Pakhtunkhwa,

under the omitted Article 247(4) of the Constitution
promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service

- Rules for the Levies Force in 2013 (Copy of relevant text of

Service Rules notified in February 2013 is Annexure “B”).

That Schedule-lll of the above mentioned Rules, which
provided for length of service towards retirement had certain
anomalies. Hence, the said Rules were amended in
December 2013 and the above stated anomalies were
‘removed to a larger extent {Copy of amended Rules notified
in December 2013 are Annexure “C").

“That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnei shall
retire from service on attaining the age of superannuation
i.e Sixty Years. Furthermore, Schedule-lll which provided
for certain length of service, was deleted by virtue of -the
amendment (Copy of amendments notified in July 2020 are

y Annexure “D").

That the rules were further amended on 23-03-2021. Rule
17, which provided for retirement on reaching
superannuation was again omitted and Schedule-lll was

revived with certain amendments. (Copy of amended Rules
notified in March 2021 are Annexure “E”).



8)I

9)

10)

B}

12)

3

That the above mentioned Rules being extremely

detrimental to him, the appellant filed representation before

the concerned quarters for redressal of his grievances. The
same has not been responded to as yet (Copy of
representation is Annexure “F").

That the- appellant alongwnh other similarly placed
personnel of the Levies Force ‘got retlred from service on

. reaching certain agelcompletson of certain length of service
as prescribed by the above mentioned Rules (Copy of

retirement order is attached as Annexure “G").

| That the appellant along with_other similarly placed persons

invoked the: Constitutional Jurisdiction of the Hon'ble

P’eshéwar High Court by way of filing various constitutional

. Petitiohs, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the
Provinciai Government made further amendments in the

 _Federal Levies Rules on 21-10-2021, whereby retirement
-age in respect of lower ranked members of the Force was

enhanced by-é few years (Copy of amended Levies Rules

notified on 21-10-2021 are Annexure “H").

That the appellant filed another representation ag:éi'nst the
above mentioned further amendments in the relevant rutes,

which was never responded to. (Copy of memo of second
representation is Annexure “I").

That against the above mentioned Rules framéd by the
Provincial Government, the appellant alongw:it_h oith'er

S|m|larly placed persons filed various other constitutional

'petltlons (W.P No.469-M/2021, W.P No. 470-M/2021, W.P

No.337-M/2021, W.P N0.338-M/2021, W.P No.333-M/2021
and W.P No.335-M/2021) before the Hon'ble Peshawar

High Court. However, because of jurisdictional issues, the
matter was referred to a larger Bench.



13)

14)

15)
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That in light of the above mentioned Act, the appellant along

with other similarly placed employees of the levies force

~ filed a constitutional petition (WP No. 1281-M/2022) before

the Hon'ble Peshawar High Court Mingora Bench to the
extent of their re-instatement in light of the érovincial
Assembly’s Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the
respondents were directed to re-instate the then petitioners.

It is worth mentionin’g'that' vires of the impugned rules were
" not challenged in the said petition, which are being
o impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitions on 29-11-2022.
Consequently, the Hon'ble High Court decided that
personnél of the levies force are civil servants and their

-'employment matters would be dealt with by this Hon'ble

Tribunal (Copy of order dated 29-11-2022 is Annexure “J").

That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeal is béing
filed before this Hon'ble Tribu’nal, inter alia, on the following
grounds:

GROUNDS:

A

B)

C)

That the i‘mpugned' act of amending the relevant Service
Rules to the detriment of the appellant and subsequent

reti;‘ement is illegal and un-Constitutional. Henc‘e‘, the same

acts are liable to be declared as such.

That it is a settled law that service rules cannot be amended
to the detriment of public sector employees. Evén, if {hey
are so amended, the same having prospective effect cannot

~ be applied against the existing employees

That after the 25% Constitutional amendment, the new
Constitutional regime demanded streamlinind of the



D)

5

~erstwhile Tribal Areas with the rest of the Province. So

much so, Levies personnel serving in erstwhile FATA and
Khasadar Force were accommodated to a Iarger extent

‘where the Provincial Aseembly passed an Act a|med at
' streamlmlng the service structure of Ex. FATA Levies Force.

The Act not only ‘provides uniform retirement age i.e 60.
years for the whole Force but rather enjoins upon the
Provincial Government to take steps towards absorptlon of

‘the said Levies and Khasadars in regu!ar police.
: -Regrettably, the appellant have been treated in \nolatlon of
‘the Constitutional " spirit particularly after the 251

Constiiutio'nal amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Trlbunal

' would be raised at the tlme of oral submissions.

It is, therefore, humbly prayed that on acceptance of
this appeal,

(l) The |mpugned Notifications No. SO(Pollce-
II)HDIMKDILev:esIMisc J2020 & No SO
(Pohce II)HDI1-3IFederaI Levies 2021 dated

- 21410-2021 and subsequent retirement order
“issued by respondent No. 2 be declared as
ilegal, the same may be set as:de

. Consequently, the appellant may be ‘h&eld
entitied to complete His service till attaining 50
~ years of age in light with Notification dated 14-
07-2020. |
" Alternatively, the impugned notifications mby be.
declared to be-ineffective upon the rights of the,
¢ . appellant and the appellant be allowed to,
complete his service till attaining 60 years of
~age.
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i) Any other remedy though may hot specifically .
- prayed for, but which circumstances of the case

would demand in the mterests of justice, may
" also be granted ‘ ‘

Appelllant d@,}.

Muddsar Jamal
Identified by counsels -

Br. Adnan Khan Ba'rrlsteréat-LeW
Advocate Supreme Court of Paklstan.

* - Umar Sadiq Advbc;a't'e His';‘h.,Cé'urt

 CERTIFICATE:
.Certlﬁed that no such iike appeal has earlier been f Ied

before this Hon'ble Trlbunal on the subject matter.

Appellé;ht .
e

Muddsar Jamal
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No._____ of 2023

Muddsar Jamal...........p.evooeeeiseireneennene e ADpENENE

* Government of Khyber Pakhtunkhwa and another

e [T Respondents

- AFFIDAVIT

|, Muddsar Jamal (Appeltant), do hereby so!émhlyﬁéfﬁrnj ané!

. 'declafe' that-’-ﬂie contents ,b_f_the above titled Appeal are tru‘eE

and coc_réct- fo the best of my knowledge and belief.

Furthermore, no such like appeal has earlier been filed before
this Hoh’ble Trilﬁ_w_unal or elsewhere on this subject matter |

" DEPONENT
N

Joe

P . Mhddsa“r.‘]lg‘hal
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

- Service Appeal No. | . of 2023

"Muddsfar Jamal..........ccccoivein e, eeeeenn Appellant

_GO\Irer,nment of Khyber Pakhtunkhwa and another

1 . | e e vt Respondents
t | - ADDRESSES OF THE PARTIES

" APPELLANT:

Muddsar Jamal s/c_) Wazir Zada r/6 Gumbat Ziarat, Tehsil Te‘_rnargamra,

District Dir Lower [Sepoy No.1737].

--(NIC# Ly (celi# ).

. RESPONDENTS:

1) Govemment of Khyber Pakhtunkhwa through Chiéf Secretary,
Civil Secretariat at Peshawar. . |

2) Government of Khyber Paktitunkhwa through Secretary Home &
Tnbal Affalrs Department Clwl Secretarlat at Peshawar

Tlmergara _

Appellant (/6‘//"
'Muddsar Jamal
k_:lentlﬁed by counsels

M

_ Dr. Adnan Khan Barrrster—at—Law '
;o , Advocate Supreme Court of Pakistan.

Umar Sadig Advocate High Court
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InmscofﬂlepuwuroonfaredbySechon9ofdeATA Levies. Force "

Regulnhon 2012, the- Pmmcmlty Govdnment of Khyber Pakhumkhwa is ple.ased to-

_' ';-,i-.'{mnkeﬁlefbllmintndm,namcly- SIS \ . o

LA Short tille dnd eommeneement:- ) "ﬁm rulm inay. be calléd- Provincially |

"ﬁ;.Admsnimmd Trlbal Areas (PATA) chdal Levm Force Service (Amended) Rules, *
e -‘.-:--2013 : SO

 NOTIFIEATION ~ °
Peshnwarthc‘t Pcbmary 2013 R

(2) Thcyshﬂleomemtoi:m?atome.

Deﬁnltkm (I)InthasaRulm.unleaatheeonmmhmrcquim the follomng .
L aqnuslonshnuhnvethe meaninghuebympecnimlynsmgnedtommnamg[y.
- -_:._ _l:_'.“- (I.) X

j‘

. “Schﬂthﬂe”mﬂmﬂn&hedulelppendedhmm“

) .“Appomhng Auﬂlomy“ maans the nppomtmg -authority spccnfied in rule-4;

B “Cornmmdnnt"meansCommmdantoftheForce,whoshnllbeﬂlc
DeputyComnusmnnermmcn'mpechveJunsdmnon, :

Dcputy Commmdam {Operation)” means as A.smtant Commxssmner or
".anyofﬁccrofthemctdmgnnedas suchbyﬂ:epmvmmal government

L :_who shallbe Degiuty. Coirimandant (Operation) of the Force in PATA, to

; ng m s mspectwe jmsdxctlon such power and perform such
'," funcﬁons as may, be pmcﬁbed and who shaﬂ'be responsible to the
| "'.f"‘il_Commmdnntfmopunnunalmmef&leFomm PATA. _
@ “Depu:ty Commandant (Admmslmtmn) means Deputy Commandant
P (Admmmnon) of th Force, who shall be an oFficer-of the provincial
-govemmmt or anyofﬁeer of the District dmgna:ted as such by the
" provincial goverment. to exercise in his respective jurisdiction such
;! ','-,powmsmdperfoxmmhﬁmcuonsasmaybepmmbedaudwho shall be

_mponsible to. the Comnmndnnt in administration and establishment
_'.matters of the FomemPATA.

_“Govm:nt" means the Govemment othyber Pakhtunkhwa;

_.“Home Depamnan" mums vamcul Homc & Tribunal Affairs :

. -'I' '_. “Initml remmmmt” mms appomhnent mnde other than by promotmn or

o TTC

L
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BER PAKHTUNKHWA
IBAL AFFAIRS. DEPARTMENT

*GOVERNMENT OF K

HOME AND TR

NO‘I’IFIcAﬂ ot
- P'cshamr datcd the 22-.1-2021
Misc i axerdse

‘-’ orca Regulatloﬁ

of l.he PATA Levles

Pakhlunkhwa Is maased to difact
les. 2013 lhe followlng

B eon‘grmd by Secllan-s
Gouarnmam of- Khyber

Levlea Force Servlce (Amended] Ru

be made. hamew

[ Sl R 'Ama g’dménts"
lnthasaldmles--‘ e LT

B

of. the
2012, the Provinclal
that ln the PATA Federal
turther arnendmants shall

the runm shan be subsuluted. namaly

powers b

R PRER ) Rule4 sub-ruie (a),
R S LT ‘G)- CQmmandant shallbelha appointing authorl

:mcruitmanl and prorrloﬂor' up to lha rank of Subedar:
AR a2 . " Provided that (He. appplntlng authority for purpose, of
L c’prumotlon to lha posts of. Subedar Ma]o‘r and 3upednlandenls shan’be

HAR =| ﬁ.Sacretary. dme&apamﬂgnL'

L R the. fouawlng atall be  substituted namely; | C

ly tor lnlllal

- e

>

- —— ——n o —— .

A FUTE i, ro Rile .
T "11 R-tlr-ment: A Lavy persqorel 4nall retire as per Schedute-it and no .
: exlenlbn in seﬂieu nﬂar rolirlrnarn shalt be gramed"”. . s

ShTe 3 For Sd\edtﬂe-lll moromw!ng .-.mn

R A {saerulam
Oulliﬂcauon ‘for Pmmollon Langth of Suwlce |
| Ttan,

be subamutad namnlr

N-ma ol tho PoSt f R-nh

% Subedar Ma 5 B} . ‘.On thl hasis ol Sendorlty-

‘cuiliness’ from, smongst
v the Subocars ¢ having
. lntamedla!e Quaﬁnr.slbn

K'Y .t

Tnlrty Sovan Years of
Three Yenrs’ Service 83 |
Suledsr Major or Sixly:
Yaars of age W

is eastier ™
Five - Yeors

Ay o . y o e
f2 7. .-Suped.ar(aﬁﬁgj Y -Bv pmmom on the basis

N e ... ot Senlorty Cum Flinesd In

S ; .'-lne fo!owlng mannef,

Tresty
sorvice of Flve - Yeras
sarvice As Subodlr ot

Shdy ye8rs, of * nge

|
|
H
'
: Taoes P # - -.::u‘n, S ) h to (l'), me Pucnnt (50%} wnbheverll eariler ','1 ?
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) lI' L . :‘!:' -, Lot Ve ) "t . . . ) i R
- KA (M Fiy Percant (zmn Z !
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co ST S : Subedars ' T
- R \?: e L ) Sdoondary School . i
A 14 . N}E 3uba4a_r'_ (88-11) J . e vears | |
R 2 Potro. Sanbd!y Cum Fltness In Sarvice or Seven Yoar'y .
se oo 1v e . 9 mam'lor. Servicsr  as Nalb ;.
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qualil'cal!an ang -

-(m Filty: Percant (50%) from

. ﬁmongst Hawatdars.

Fe

wlma qf-uu Po-t ! R-nk

qunilﬂéétlop for Promotlan

t Length of Service/ .
i Afe

Hmldaris-ﬁaaj 1-'.. .

'l'hlny One yoars servics
or Three years service ™
s Hawsidar or Flny
Ona yesrs of age,

v

Twenty Nina years
garvics or Thras years
service as Naik of Forly
Elght yesrs of age, -
whichever is sarlar,

Unaik (BS-06)

v

Twenty Seven yesrs .
service or Three years
segrice 88 U/Nalk or :
Forty Five years of age,
whichever is earfler,

Sspoy [85-05)

-
-
S a
1
-
%
N '

Twanty Flvo ysars
sarvice or Forty Two

years of age, whichever
Is esrler. <
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Prlndpal Secmary lo the Gaveh'ror KhybafPakhlunkhwa
C. ‘.'.2 "Principal Secretary 10 the Chief Minister, Khyber Pekhtunkhwa,
. 3. -All Adminjstrative Secretaries to Government of Khyber Pakhlunkhwa

4.

- - .l._ -"

' ‘ SECRETA Y TO
_ GOVERNMENT OF KHYBER PAKHTUNKHWA,
‘__HI_J_ME & TRIBAL AFFAIRS DE_F'ART MENT &

't

nghtrar ‘Peshawar High Court, Peshawsr,
"Al Comsrissioners, Khyber Pakhtunkhwa.
Al Deputy Commissibners; Khyber Pakhtunkhwa

* - Provinclal Pollce Officars,,
“All.Héads of Altached Department in Khyber Pakhtunkhwa. °

‘Pakhtunkhws,

: .+ 19.. PSO to the Chief Secratary, Khyber Pakhtunkhwd.
- 10. Aécountant General, Khyber Pakhunkhwa,

‘11, Dlregtion Informaticn, Kivyber Pakhtunkhwa, 5
. 12 The Mangar Gmmmem Prlnung & Stationary Dapanmant. Khybar Pakhlunkhwa

4

LR

' He'ls reguasted to publish the above Notification In (he Extra Ordinary Gazetle of

Khybe
Bepartn‘[anl

.
bowte o
T M
9

’
3 ”
-~ . . x
2
y .

akhtunkhwa and supplyso copies {Prlnlad) of the same to the Home

. ew————— it b memse
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e % ' ' \OFFICKE OF THE = ( =2 /-
R | \ COMMANDANT DIR LEVIES T~ -
. DEPUTY COMMISSIONER, DIR LOWER.
_.Nn._ ./.7-m comme T
Dated Timergara theig é f202! e
a\ Y A
0 A RDER

Consequem upon the amendments made by the Compclent Authonty in PATA Federal-
Levies Force Service (Amended) rules 2013, Vide Nouf‘ cation. NO. SO (Pohcc-ll) llD
MKD}Levnes IMlsc I2020 dated 22-03-2021.

yirstieddrom:sen 'e_ataommi: 'aa'w
PR *"'Q“w% i
aikpensiongebiene (s asptrrticvant

Name & Designation df

Date - " of | Remarks.
_ 1 Birth - | appointment A '
i 1657 |SepoyJuharAli .  |03.02.1979 | 0122003 |[Retired on attaining’ N
o ' b " jthe age of 42 years N

' - as Sepoy.:
2 1659 - J Sepoy Ajmal Khan 09.0,9.197?' 122003 - | . do - B /}\’/
3 {1663 | Sepoy Said Wahab 1968 30.1.2003' T .
71166 [ Sepoy Umar Ve 1341972 63.2004 * o
5 1672 Scpoy 1abib ur Rnhmxi_t; 1.3.1979. 8 4 "’004 i Y |
11676 ' Sepoy Farman ullah 031578 | 1042008 | do . ok
7 | 1678 10.03.1975 '1242004 T do

o

16?9.. S gt . 0.9.1-93; ..15 004~ .’fdb '_’;-.-.:
'L ‘.I bporqmlﬁ' . - 2 .'2:' ﬂ.? . S % ﬂ” A

51681 | Scpby T2 Mubammad | 02.4,1975. x7.4.2004 R

[0 | 1683 | Sepoy Tej ul Mulk (2021977 (2142004 | . do.

7685 | Sepoy Johan Badsbab | 751973 ‘s.lm.zoo'd' &%
12 {1689 | Sepoy Nasceb ullah 12@.'19?.5" 8112008 | do
131690 | Sepoy Az ur Rabman | 10.2.1975 EA TV SR TS P
14| 1696 | Seperwithammad tamoend CPNLE N NTNEE: R N TR A
75| 1710 | Sepoy Itbar Khan ﬁ. Tmagw |Bamo0 | =
16 1711 Scpoy Ismail Khan 7,2_.1971;!“ i6.11_-.-20(')l'5 do . ‘_,-“- |
TSy Muammad Kadim | 5A197 1532005 | & |-
T 1730 | Sepoy Rahim ul Hag 'és_,z.z'g*:zz 13082006 | do L.
19 1723 Scp_oy imran Khan .’ d.G;IE??tEl::_ ' 1,9.2000‘ '

: 20 | 1734 - S.cpoy Rakht Zaman I‘»"‘lﬂ% -1'I..1.:".NUHI

ST 11737 | Sepoy Mudasir duma~ | 1851977 | 10,2008




f

. | L 28
27 1743 ., T Sepoy Israr ud din 1973 6.8.2008 _ r 2
ST A L L |
“p1747 | Sepoy Zafar Iqbal 25.8.1976 192008 " do. N
#1737 [ Sepoy Mubammad Teram | 2041578 | 2303 "o £
5 | 1758 [ Sepoy Arshad Ahmad 45,1977 '93'22‘009 ERTY RS 1N
: ' R S ) K
5 11764 | Scpoy Bacha Rahman L1977 39-009' - ~do. _;
4 _ 1868 | Scpoy I-Im_'.r:il Muhammad | 15.3.1978 ?._2.! 22 009 T do
I [ 1906 | Sepoy Said Alam 111975 [7.12010 do
) - 1932 Sepay Asphar kian 229.1978 - ;;5.2.2()!0_ do - ‘
} 1937 Scpoy Sabir Khan 30.1.1978 2:6-.2._2010‘ do , ))’ '
2005 | Sepay Qusir Jalal 11.9.1978 | 12.3.2010 T |
I {2009 | Sepoy Saeed uliah ZLI978 1232010 & . A’
2042 .SepoyAzamKhan 431979 | 1232010 _ T do P
130356~ | Sepoy Shah Khalid 551978 | 1232010 G 7 -\
2077 741975 [ 1233010 R .
12122 .| Sepoy Salab ud din 13.1975 | 3032010 do T
2141 | Sepoy Amir Asif 32.1978 | 15.2010, & |
2150 | Sepoy Ali Akbar 20.2.1579 | 24.5.2010 " do |
[ 1666 | Scpoy Shah Faisal - © | 02.1.1978 | 3.1.2004 ~do 1
I [2093 | Sepoy Mubammad Hamif | 12.2.1979 - | 12.3.2010. T do =
¢ : S o -
At
Depuly (.ummlasuuuul . L
. Cu'nm:mdun i l .”'
" Dir Lower . \:
— Sty Sl b
lo, /'7'95 /o | ’z/ e
Copy forwarded for information to the:- R W . &
1. Secretary to Commissioner Malakand Division Swat. R percy S A (-
. » : AL T
2. Section Officer ( Police-II) Home & TAs DCPmFm P”ha‘””- Ce Gelnenin e
3. District Accounts Officer Dir Lower. & o '
4. Subedar Major Dir Levies.
5. Officials Concerned.
o ' - ,.DLputy Cnmmusxoncrj '
g ,(":miumt'mhll :

IJ;)./UWN
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GOVERNMENT OF Krmaen PAKHTU L |f'

. HOME AND TRIBAL ARFAIRS BEPA ENT 3 Lo i

: ; Ses. At
R : NQT!F]%T!QH - : ; ‘f:' L S
R Peﬁumr. dn:edme 2!-!0-202! ' .

_ 2 ln euercise of the powers
B contarred bv Sechon-? of the PATA i.ev:es Force Rquluuon. 2012, and in '
conﬁnuahoﬁ of  this " depclﬂmeni nolificalion  No: SO{Police-
.“’HD!MKDﬂBVIBSfMﬂcm ddted 22-03-2021 ‘the Provlnclul Govemment
ot Khybef Polchlunkhwa is piedsed lI¢:u qireci that ; iin the PATA Federal

- -Le\ﬂes Foice SQrvk:e {Amended) Rules. 2013 ihe foilowntg further amendments
_ Shollbemode namelv- - : : ]
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w1mﬁ_ L MMnmumwﬁ;mmmomwﬁdmuhm ! i
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-} MoK (8308 - twemymmyemoluvlmulmrrheyehonembm
. Am:u-oe; — annggnnmduﬁcoqrmmmemogemmhm.

. co. L e o= . . } . N
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SQHED!LH e 0.
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e

* A Deputy Commissioneis, Khybet

. .
.3 H

-Principet Secretary 10 Ihe Governor, Khyber Pakhiunkhwo.

_ Prindipal Sectefary o the Chief Minisler, Khybes Pathtunkhwa.

. All Adminisirative Secretariesto Governmeni of Khyber Pakhiunkhwa.
‘Registror, Peshawar High Court, Peshawar. - *© .

Al Commyssfoners, Khybet Pokhiunkhwa. .. . .

¢ v  Pakhtunkhwa.” & -
‘Provincial Police Officers: Khyber Pokhiunkhiva.

All Headls of Altached Deparimeit in Knyber Pokhiunkhwao.
PSO 10 the Ghief Secretary. Khyber Pakhiunkhwa. *

' 10 Accouhtum.oqneml._khyber Pdkhiunkhwa. .. |
11, Qirection intoniation. Khyber Pakhtunkhed, - ¢ .
12. The Manger Gdvernment Prinling & Statiorery D8 eni, Khybef

" Pakhtunkhwa, He-is requested fo publish ihe abov

! : Notificotian in the Bxiro.
"Ordinary Gazstie of Khybet Pakhtunkhwa &nd supply 50 coples {Printed) of
v [

= {he.same to.fhe Home Department..” .
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PESHAWAR HIGH COURT, PESHAWAR.
' (JUDICIAL DEPARTMENT)
 W.P.No.470-P/2021.
Date of hearing -  29.11.2022.
Barﬁster Dr.Adnan for the petitioners.
Mr Saqib Raza, A.A.G for the respondonts

-SM ATTIQUE SHAH, ,!“':-‘ For the reasc;ns.
recorded in our defa_il-ed judgment of evén
date in  W.P.NO.367-Mi2021 - fitled
~ “Muhammad Ghafar etc. Vs. Govt of

Khyber Pakhtunkhwa” this writ petition is

dismissgd.
D
' » 4 .
Announced. '~ JUDGE
Dt.29/11!2922. | /[ {
- % _
HON'BLE MRJUSTICE m.}m KHATTAK,

HON'BLE MRJUSTICE $ M ATTIQUE SHAH &
HON'BLE MRJUSTICE SYED ARSHAD ALL

(ARAAAN Comt Sometury)

'.1 2 ‘JE{: a..i 22

L wimm
[N T= IR
}-’-c'{wr 1Tans

ey



Mﬂl nt',sﬁut
PESHAWAR HIGH COURT, PESHAWAR.
- JUDICIAL DEPARTMENT) -

© W.P.N0.367-M/2021 with LR,
- CM Nos.1053/2021 & 1183/2022. -
|  JUDGMENT :
Date of hearing —  29.11.2022.
Ba_rds‘;ter Dr.Adnan for petitioners.
Mr.Sagib Raza, A.A.G for the respondents.

—_——— =

S M ATTIQUE SHA_ﬂ, J:=  Through :thls'

single judgment, weshall also decide the

connected writ peﬁtlonS bearing Nos.337-

M/2021, 406-M/2021, 503-M/2021, 514-
M2021, 518-M/2021, 450-M/2021, 601- -

M2021, 681- M/2021, 632 M/2021, 919-
M/2021, 968- M/2021, 980- M/2021, 1221-
M/2021, 1222-M/2021, 1252-M/2021, 2210-
P/2021, 2913-P/2021, 5092-P/2021, 542-
“ P/2021, and 5424-P/2021 as adjudication

of a common question -of law and fact is

.involved in ‘all the petitions wherein “the

petitioners have challenged the vires of

notification No. SO (Police-ll} HD/

'MKD/Levies/Misc/2020- dated 22.03.2021
whereby on the basis of impugned office

'~ order bearing No.128/DC/CSL  dated



20.04.2021, they have been retired from

service with further prayer that they be
reinstated into service from the date of their
retirement lLe. 20.04.2021 with all back

benefits. In altemative, they have prayed

~that the respondents be. directed to treat
“them at par with erstwhile Federal Levies of

* Federally Adminlstrated Tribal Area (FATA)

and; absorb them In polioe and; grant them
full pensionary benefits.

2, Likewise in W.P.Nos.333-M/2021,

334-M/2021, 335-M/2021, 338-M/2021,
| 345-M/2021, 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/2021, -

34-M/2022, 212-M/202 and 993-P/2022 the
petitioners have made the following prayer:

“On acceptance of this writ
peﬂﬂon, the Impugnod Noﬂﬂcatfon
‘SO (Police-ll} HD/ MKD/Levies/
Misc/2020 is against law and‘ﬂm
fundamental rights guaranteed by
the Constitution of Islamic
Repubﬂc of Pakistan 1973 may
be deciared megai void ab Initio
and of no- legal effects on the
rights of the petitioners.”
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Similarly, Ih COC Nos.38-M/2021 in
W.P.No.367-M/2021 ‘and COC No.436-
P12022 in W.P.No,1335-P/2022 pefitioners
seek initiation of contempt of court
proceedings -against the respondents for

violating the order: of this court dated

 21.04.2021 passed In W.P.No.367-M/2021.

3.  Brief facts of the case(s) are that the .
petitioners were appointed. -in the 'Swaf
Levies Force" as Sepoys etc. and breée“ntly
terms and conditions of their services are .
regulated by *Provincially Administrated
Tribal Areas Levies Force Regulation 2012
whereunder ,besfdes PATA Levies -Fbmé
Rules, 2012, PATA Levies Force Service _-
(Amended) Rules 2013 were also framed,
Rule 17 of the Amended Rules 2013, deals
with 'tﬁe retirement of personnel of the B
force, which was amended vide notiﬁcétion
dated 12.12.2013 in the manner that “Alf
the personnel shall retire as per
Schedule-lil and ri_o Sxteﬁslon in service

beyond retirement shall be granted”. On .

' 14072020, vide Nofificaton No.SO

ATTE:S D
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(Police-I)HD/1-3, rule 1? was further . |
amended by deleting schedule-IV as “Alf
uniformed force shall retire from service”
on attalning the age of_ Isupemnndaﬂén .
Le. Sixty (60) yép or they may opt for
faﬂre;nlent after completion of twer?ty-
five (25) years regular servlce"
Thereafter once agaln through certaln
modifications rule, 17 was amended by -'
 giving life to the deleted schedule-lll of the |
rules 2013 as-under:--
“Roﬁreme:it Ail“kvjr personnel
shall retire as per Schedule-lil
and no extension in servlce

after retirement shall " be
grant '

4. Being aggrieved from the Ipld
amendment, the petitioners have filed the
Instant petitlons |
5. Pursuant to the directions of this
court respondents have filed their parawise
comments, wherein Issuance of the desired
writs has been opposed |

| 6. Learned counsel representing’ thej

petitioners vehemently argued that the _

ATT) ED
' EX R -
ppshawar High Court




impugned Notification is érbitrary, perverse, .
Illegal issued without lawful authorlty andl

mala fide intention just to depﬁve the .

petithners of their vested rights aocrued_ in
their favour hence violative of their

“fundamental rights guaranteed under the

Constitution and thus not sustainable in the -
eye of law. That though the impugned

Not_if_iéaﬁon was Issued ﬁnder the regulation’ |

2012. However, after the 25" Constitutional

amendment, the sald regulatio'n does not

hold field, therefore; the Impugned -

Notification is liable to be set_laside.

7. Conversely,  worthy AAG '

representlng the respondents opposed the

arguments so advanced by leamed oounsel

representing the petltioners at the bar while .

arguing that afier the 25" amendment the '

Provincial  Assembly pés'sed the

 continuation of faws Act No.111 of 2019

through which the laws applicable’ to

erstwhile PATA were allowed to oontinue
including "Prowncia! _Admlmsterad Tnbal

Areas Levies Force Regulation, 2012" and;

ATTESTED
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therefore, the Impugned Notification was

issued per law which does not require any

interference ' by this -court ‘In its writ

jurisdiction under - _A:ﬁclé 199 of the
_ Consﬂtﬁﬂon. Further, petitidners ‘are Civil
Servants, and; ﬁattér.lln.questilon revo-lves' _ |
around the terms and conditions ‘of thelr o
“service which is the Iexcluslve domain of -
the Service Tﬁbuﬁé! ‘as ~such the -
jurisdiction of this court is baﬁéd given the -

explicit provisibn of Article 212 of the '_

Constitution. _
8. . Heard. Record perused. - .
9. Before diséusslng mpﬂts of the c'eisle'r

we deem it approprla_te tb ‘discuss the

background of the. matter in hand to

‘properly comprehend the issue involved

therein. It is worth mentioning that earlier

" the services-of the Levies Force were dealt

with under the Frontier Imegular Corps

(FIC) rules, 1962 which was substitited by

" the *Provincial Administéred Tribal Areas

Levies Force Regulation, 2012" (regulation)

and under the said regulation “PATA Levies

' ATTE% =D
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Force (service) Rules, 2012" were framed -

for Provincial Levies Force. While ‘separate

* service rules were also framed thereunder

for PATA Federal Levies Fbme perfonﬁfng

duties in "PATA® known as “PATA Federal

Levies Force 'Serviqa (Amended) Rules .
2013. Rule 17 of the ibid rules deals with’
the retirement of the Levies personnel
which was ‘amended from time to time.
However, | petitoners -have become
aggrieved from the impudned 'Notification
vide which the peﬂﬁoners' retirement. age
was altered:which s challenged by them
through instant petitions. _ |
10. The main contention of thé
pet'rtioﬁers is tha_t after 25" amendment the
regutation has lost its efficacy and sanctlty
and has become redundant, therefbre. the
impugned amendment under the said |
regulation is illegal béing void ab initio. It is-

worth mentioning that™ after the 25"

. amendment in 2018, both FATA & PATA

wers mérged in the province of Khyber

Pakhtunkhwa and Federal Levies Force

. ATTESTED .
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working in FATA was merged Into the

. regular police of the province. Albelt, in
Malakand Diyisidh, Levies. Force is. still

regulated by “PATA Federal Levies Force

Service (Amendqd) Rules 2613 in view of |
the Khyber Pakhtunkhwa Act No 111 of
2019 through whidh'me laws prevalent in’ --
erstwhile PATA at the time of 280
amendment were allowed to continue
Including fegula-tiqh- 2012 which sl holds

the field and as such the same is a vali_d

instrument, | ‘Therefore, _impugned -

Notification was Issued by the respondents

with lawful authority.

11. Moving toward the status of the
petitioners it is wd'rth fnentidhing that éarlier
this court while deciding W.P No 528-
M/2016 (lkramuliah’s case) determined the
status of pérsonnel of the Provincial Levies
Force as that c;f_ ci\}li' servants in the' ~
following termsl:-

“19. The Provincial Levies Force
(“Force” was granted 'statutory
cover “thmugh . Khyber
Pakhtunkhw& Regulation No:1 of

ATTESFED
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2014 ("Regulatfon') Paragmph

No.3 of the Reguiation envisages
for const;tutrgn and establishment

of the Force qhd_ its functions. For .

edse reference paragraph Nos: 3
and 4 of the Regulation are
reproduced as under:- -

“3. " Power to constitute and

~ maintaln by the Force and its

ﬁmctior_is.-.- (1) Govemnment may

constitute and maintain a Force for -

. performing. the following functions,

(8)
(b)

(c)

{d)

(e)

0

(9)

(h)

XU,

)

namely: S
ensuring securlty of roads in PATA; -
ensuring securﬂy and mann!ng of
piquet;:

guarding Govemment Institutions
and installations; '
enswfng secun'ty of jalls and

amrested criminals;

generally mafntammg law and order

providing mobile escort o VIPs;
ant-smuggling activities especially
ﬁmber’;mugg!ihg;

destruction of illicit crops;

serving of summons or procedures;
raid a_nd ambush; and

such other functions as Govammefit |

may, by ~notification in the oﬂ?cfal _

'Gazette raqu:'ra the Fon;'e fo . -

perform, : _
(2 In d.'scharye of rheir funcﬂons,
oﬂicers and staff of the Force shall

. Peshawar HIgh Court.
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be guided in accordance. wiﬂr thfs-
~ Regulation and the rules.

(3) The head of. the Force shaﬂ ;
be Commandant in- his respective
Jjurisdiction. ‘

(4). Secretary o Government, ' :
" Home  and Tribal Affairs Department
shall be the comperent auﬂmnry of
the Fome :
(8) The Foroe shah' consist of
such ranks and number of officers
and members and- shall " be
constituted in such manner as may
_ be prescribed by rules.

(8) The officers and members of
the Force shah' receive such pay,

pension, allowances and other

remunerations and shall enjoy such
leave and other privileges as may be
prescribed by rules. '
- (7)  The officers and members of
the Force shall wear such uniform as
may be prescribed by rules or
instructions. '
(8) The administration of the
Force shall vest in the Commandant
in his ;unsdicafon - who shall
administer it in accordance with the
provisions of this Regulation, rules
and Instructions.
(9 The Commandant shall
exercise his powers and perform his
functions under the general
supervision ‘ar_ld directions - of
Govemment.
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4. Powers and dutles of

officers and members of the

'_ ‘ Force.——An officer or member of the
* Force shali "

(a)

a
()

take effactive measures for ensuring
security of assigned jurisdiction” and
for safeguarding "against acts .of
unlawtul interference; - - |

prevent unauthorized persons and
vehicles from access to the temitorial

_ judédicﬂon;'

(c)

@

take effective measures - for
bmvénﬂng sabotage, placement of
car bon_rbs, letter borﬁbs,: dangerous
article and camiage of ams and

.ammunition into the restricted area;

use such arms and ammunition and
equipment as may be authorized by

. the Commandant or an officer

(6)

0

authorized by him;

search ‘and. arrest without warrant
any person who he suspects of
endangering or attempting to
endanger or having endangered the
safely of an installation and may use
such force as méy be necéssary in

and

perform such other legal functions as’

the discharge of his aforesald dutles;

the competent aqthority- may require

him to perform”. .
20. The close perusal of the
Regulation would. clearly show

that the Force is receiving its.

salary from . the Provincial

ATTE
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Exchequer and performs the
polldng, service in the erswhiie
PATA. -

21. . Having sald this, we Wwould
now refer to the crucial issue as to
whéther the employees of tl:e'
Force can be termed as a civil

- gervants and as such they cannot

(a)
(b)

maintain a constitutional petition
before this Court for enforcement
of the terms & conditions of their
service. | .

22. The  connotation ‘civil
servant' is defined and expléined ,

‘in respect to the Province of

Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973").
For ease reference, we wouid
refer to Section 2 (b) of Act, 1973,
;Nhich reads as under:-

. %2, Definitions.—(1) In this act’

unless  the  context otherwise

requires the- following expressions

shall have the meanings hereby
Easpective!y assigned to them. that is

--------------------

. "civil servent” means a person who is

a member of a civil service of the
Province, or who holds & civil post in

connection with the affairs of the -

Province, but does not include—

Peshawar High Cour:
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a person who is on deputation to the
Province from the Federation or any
other Province or other authority;

a -person who is employed on.
contract, or on work chéryed basis,
or who is pald from conungencies,; or
a person who i$ a ‘worker or
‘workman® as defined in the
Factories Act, 1934 (Act- XXV of

 1934),- or .the = Workman's

Compensation Act, 1923 (Act Vili of
1923)",

23, The perusal of the definition

" would show that.a member of a

civil service of the ‘Province or
who holds. a  civii post in
connection with the affairs of the
Province is civii servant. All

. Pakistan Services are explained

in Article 260 of f_he Constitution,
which reads as under:-

--------------

s me b BPEP Al sisieecitato eI IR ItICLIOPIIIVALIALIIS
----------------------
FraesscadsIsadP It I IRV ARSI SRITIINPIIIEIIIRRES

---------------------

“sarvice of Pakistan® means any

service, post or office in connection
with the affairs of the Federation'.or
of a Province,: and includes an All-
Pakistan Service, service in " the
Ammed Forces and any other service -

. declared to be a service of Pakistan

by or under Act of [Majlis-e-Shoora

ATTESTED
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(Parliament)] or of a Provinclal
Assembly, but does nof Include
service as . Speaker, Deputy
Speaker, Chalman, Deputy
Chairman, Prime Minister, Federaf

_ Minister, Minister of State, Ch!ef

Minister, Provincial Minister,
[Attomey-General], [Advocate-
General]] Parfiament Secretary] or
[Chaiman or memb_ér. of 8 Law
Commission, Chairman or member
of the Council of Islamic Ideology,

- Special . Assistant to the Prime
~ Minister, Adviser o the Prime

Minister, Special Assistant to a Chief
Minister, Adviser to a Chief Minister]
or member of a House or a
Provincial Assemb!y;

Whereasl Aricle 240 of the -
Constitution envisages that:-

“240. Subject to the Constitution, the
appomtments to. and the conditions
of service of parsons in the service

of Pakistan sha!! be dstermmed -

(@) e

- (b) in the case of the services of

a Province and posts in connection -
with the affairs of a Province, l;y or
under Act - of the Provincial
Assembly: ‘ o
Explanation.- In this Arlicle, “All-

- Pakistan Sérvice” means a service

common lo the Federation and the -

‘Provinces, which was in existence

immediately before the commencing

ATTE )
- - EXAMI
Peshawar Lourt




15

day or which may be created by Act
of [Majlis-e-Shoora (Parfiament)f",

24. The Phrase *performing in

connection with the affairs of -

Federation or ‘for present matter
Provinca"_ was - elaborately
explained in the case of

Sg!ahg ddin_and 2 others Vs,
_ Frontier Sugar Mills-& Distillery = -
Ltd.. Tokht Bhal and 10 others

(PLD. 1975 Supreme Court 244)..
In the said judgment, the Apex
Court has held: N

“Now, what is meant by the phrase
‘performing functions “in connection
with the effairs of the Feﬁeratfon ora
Province”, It is clear that the
reference is to govemmental or State
ﬁ.mc;tfobs,- involving, in one from or

another, an’ element of exercise” of

public power. The functions may be
the traditional. police functions of the
State, involving the maintenancé of
law and order ancjf other regulatory

" activities; . or they may comprise

functions pedafnfng' fo economic
devefopfnenr,' soclal welfare,
education, pub.'ic’; utility service and
other State . enterprises of an
industrial or 'commercial nature.

Ordinarily, these functions would be
performed by persons or aganc?es -

directly ~appoinfed, controlled and
financed by the State, ie., by the

ATTE;G-%:%D |
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Federal Govamment or a menc:ai- |
Govemment".

25. Admlttedly. as evident from
the bare reading of paragraph-3 &
4 of the Regulation, the present
petitioners are performing policing |
service in the erstwhile tribal area,
however, thelr terms  and
cohditions are being regulating
through Regulaﬁon No.1 of 2014
and after the omission of Article .

- 247 from the Constltution, through

a provincial statute i.e. the Khyber '
Continuation of Laws In the

- Erstwhile Provincially Administered -

Tribal Areas Act, 2018 (Khyber

. Pakhtunkhwa Act No. lll of 2019),

the operation of'Regulatiori No.1 of
2014 was continued. Thus, the
essential criteria for being a civil

servant is that the person hoiding

the post must perform his functions

~in connection with the affairs - of
‘Federation/Province and the'teris
"and conditions of his service

should be determined by or under
the Act. of Pamamenthrovmmal
Assembly. The Apex Court in the .
case of Federation of Pakistan -

through _Secretary, Mi of -
Interfor (interfor _ Division),

slamabad and 2 others vs. RO-

ATYT ES@
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-DSR_Muhammad Nazir
' (1998 SCMR 1031), while dealing '
| with the case of an employee of

Pakistan Rangers has observed =
that:

7....Perusal of these rules clearly
' shows that they are all embracing,
and therefore, under the amendment . -
of sectiori -1 of the Pakistan Rangers :
Ordinance, these tules would prevail
~ over the Ru!es of 1973, The Pakistan

- Rangers Ordinance was promulgated
to constifute a force called the
Pakistan Raﬁgem for the protection of
and maintenance of order in the
borderareas Since with regard to the
status of the members of the force the
Pakistan Rangers Ordinance is sﬂent,
therefore, it can be safely said that
the employees of the Pakistan
Rangers will be deemed to be civil -
servants as they are performing
duties in connection with affairs of the
Federation énd hence under the
Service Tribunals Act, 1973, an
appeal by a mémber of the Pakistan
Rangers regarding a matter ralatlng -
to terms and conditions of his semce _
is competent before the. Federal
Service Trfbpnal..;'.

26. Similarly, in the case of

Commandant, Frontle;

Pakhtunkhwa,. P'e'la'ar ‘and
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: L
vs. Gul Raqib Khai

others (2018 SCMR 903), -the

Hon’ble Apex Court has elaborately
examined service structure of the
employees - of - . Frontier

‘Constabutary, which Is established

under’ Frontier Cpnétabulary ‘Act
(Act-Xlil) - of 1915. Relevant-
paragraphs'_ of the said judgment
are reproduced as under:-

6. Three .broad = lests for -
ostablishing the status and character
of a civil servant émarge from the
Constitutional mandate of the afore-
going ' Articles. Flrstly, under Article -
240(a} of the  Constitution,
appointments fo ‘and the terms and
conditions of service of the persons in
the “service of Pakistan” are be
determined by or under Act of .

Parfiament. Secondly, by virtue of
- Article 260 of the Constitution,

'service of Pakistan’ means any
service, post or office in connection
with the affairs of the Federaﬁon.l
Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction’
to adjudicate disputes relsting to the

terms and conditions of persons, who

are in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federal Service Tribunal. These
tests are mentioned in the
hammad Mubgen-us- case

ATTE (o
EXAM .
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ibid (at pp. 686-689 of the law repor).
The definition “of 'the term ‘civil
servant’ In - the .Act adopts the
Constitutional criteria given in Article
260 noted above to reiterate that a
person who, inter alla, holds a chivil

post “in connection with the affairs of =

the Federation” including any such
post connected with defence, to be a
civil servant, The larger Bench hes in
this respect taken the logical step fo
incorporate the requirements under
Article 240 (s) and 260 of the
Constitution as the definitional criteria
of the term “civil servant” (af p. 682 of .
the law report).
7.  Having noticed the quali)_')dng
criteria of & civil servant under the
law, it is appropriate now ta exafnine :
the factual matrix  of the present -
controversy. The FC was established
by the NWFP Constabulary Act, (Act
Xill) of 1915 (*Constabulary Act).
-Section 3- of ‘the Constabulary Act
" empowers the Federal Govemnment to
maintain the FC as a force for the
better protection énd administration.of
the extemal froritiers of Pakistan
within the limits of or adjoining North-
West Frontier or any part thereof".
Section 3-A of the Constabulary Act
authorises the Fédetﬁ! Govemment to
employ the FC outside the limits of or
“adjoining the North-West Frontier
Province in other parts of Pakistan for

ATT )
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the  better protection ' and
administration of those parts. Section -
5(1) of the Act ibid vests the Federal

Govemment with power fo appoint

the Commahdant end other persons
including the - District 'Constabuiary
Officers or Assistant Constabirlary -
Officers of the force in one or more
districts. Section 6 delegates to the

Commandant . and . District -

Constabulary Officer the power fo
appoint - subordinate officers in the

. manner prescribad. by RUIés ‘made

under the -~ Act. The Federal
Govenment exercised ils power
conferred by Section 21 ‘of the

* Constabulary Act, o frame the NWFP

Constabulary ' ‘Rules, . 1958
(“Constabulary Rules”), in order fo
provide the terms and conditions’ of |
service of the officers énd men in the
FC. L

8. It will be observed that the
matter of terms and conditions “of

. service of tf_w respondent-employees

of the FC, are in-the first place |
regulated by the Constabulary Act
and elaborated pursuant thereto by

the FC Rules. The provisions made I. ’

by the Constabulary Rules are in
furtherance of and in exercise of the
power conferred by the Constabulary
Act. Therefors, the terms and
conditions of service of the
employees of the FC are prescribed.

ATTES .
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in the'Act and the Rules. The test léid
down in Aricle 240(s) of the
Constituion  requires that the
appointment fo and the terms and
conditions of service of posts” in

connection with the .affairs of the -

Federation and of a service of
Pakistan shall be determined ‘by 6r
under an Act of Parllament. The
expression *by or under” in Article
240(a) of the Constitution authorizes
the terms and conditions of service of
a civil ‘servant to be provided both by
statute or by statutory rulés. The
ﬁmvisfon made in the Constabulary
Act and' the Constabulary Rules,
therefore, satisfy the Article 240(a)

- test. The judgment in the Myhammad - - -

Mubeen-us-Salam case Ibid
endorses this pbint of view.- |
*86.... The terms and conditions of
service of those employees, however, -
are required to be spéciﬂad under
Article 240 of the Constitution by or
under Act of the Parfiament. Thus, the

. conclusion would be that .only those

persons, who are in the service of
Pakistan, as discussed hereinabove,
and if their terms and conditions are
governed _either by a statuts or
statutory rules, in terms of Article 240
of the Constitution, can seek remedy
before the Service Tribunals..”

'27. Similarly, this. Court in the

case of Gul Mdﬂlr vs. The -




Secretary, Ministry of States and

Erontler Reglons _ (SAFRON),
 Islamabad and others (2019 PLC
- {C.S) 845), on the basis of law laid
 down by the . Apex Court .In.

Commandant, Frontler
Constabulary . ___Khyber

(2018° SCMR 903), while dealing
with the case of Federal Levies
- Force, - which was established
through Federal’ Levies Force .
Regulation, 2012 having the same
structure of service for its
~ employees/force as provided in
- Regulation No. 1 of 2014 has held
that employ'ees-' of the Federal
Levies Force whose terms and -
'conquloné of service are governed
under Federal ' Levies Force
Regulation, 2012 are civil servants. -
Keeping in view thg above, the
 Force established under Regulation
No. 1 of 2014 qualifies the criteria
of being civil servant in view of its
composition, functions and duties
as per law laid down by thé_Apex '_
Court in the cases of Federation of
Pakjstan _through s ecretary,”

» .
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O- <D amma
Nazir _ (1998 SCMR 1081) and
Commandant, _ Erontier

Pakhtunkhwa, _Peshawar _and
others vs. Gul Raglb Khan and

' 9_@3[;_{2018 SCMR 803), thus, the

preliminary objection raised by the
leamed counsels for  the
respondents is sustained and
accordingly, the p'rese‘nt‘ petitions In _
view of clear bar contained in
Article 212 of the Constitﬁtlon are
not maintainable. The present .
petitioners  may _- agitate  their
grievances before the Provincial - -
Services Tribunal. However, prior to
this judgment, the status of present
petitioners being a civil servant was
not determined and in the similar.
cases, the Apex Court in Gul Raglb
Khan's case (2018 SCMR 903)
has held that: :

- 11, It follows from the dicta laid
" down above that the protection of the '

border areas Is a sovereign function
belonging to and performed by the
Federation. The seme duty is

performed equally | the present c;ése
by the FC not only on the frontlers of
KPK Province but also by maintaining
order in other parts of Pakistan. For
discharging such functions, the




services rendered by the FC have
direct nexus with the affairs of the
Federation, Therefore, the reasons
given in the Muhammad Nazir case
(supra) fully apply here as well and we
hold that the emp!oyées of FC are clvil .
servants. Insofar as the question of
competent ramedy in respect of
service disputes of FC men is
concemed, we hold that in a matter
relating to the terms and conditions of
service .of. the respondent-employees
of the FC, an appeal before the
Federal Service Tribunal is available to
'them as the exclusive remedy under
the law. Accordingly, this remedy may | ,
be availed by them within the stafutory -
period of limitation commencing from
the date of issuance of -certified copy
-of this judgment All these appea!s
filed by the - appellant-Commandant,
'FC are according -allowed in above
terms”. '

When case of the petitioners (PA'I.'A'
Fz_adefa! Levies | Force) was examined __In: -'
juxtaposlﬁon with the Provincial Levies
Force and ibid judgient, we obseived that
service of both the forces .'is-goVemed
under the rules so '-frar'ned 'ﬁndef_ ‘the
provisions of 'Provinc:al Administered |

Tribal Areas- Lewes Force Regu.'ation
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 2012°. Therefore, we- beliove that the

status. of petitioners is tﬁat 6_f civil servants _I |
for all practical and ﬁiateﬁal'purposas. Iand. o
as such, the matter of terms ‘and;
conditions of their service squarely félls
outside the ambit of writ jurisdiction of this
court given the’ eipliclt bar contained In
Ariicte 212 of the Constitution. As earfier

discussed service rules of the petitioners

(PATA Federal Levies Force) and

Provincial Levies Force both were framed .-
under the pr&iﬁions of *Provincial

Administered .Trfbé!' _Areasl Levies Force
Reguldtion, 2012" and through the ibid

judgment, the -peirsonnel' of Provincial

Levies Force were declared as Civil .

Servants after exhaustively. dlscuséing_ the
matter of Levies Force performing their
duties In PATA. Therefore, on the same
premise, we have ﬁo hesitaﬁon io_hdldlth-atl
the petitioners are C'n;il Sevants as their
service fufils the entire criteria of Civil

Servants. so ptov-ideld-by the law. Learmed

.counsel representing the petitioners could .

ATTES
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. not distinguish the statu;. of pet}ﬂoners
 (PATA Feders! Levies Force) vis a vis
Provincial Léavy Force in any manner. Both
forces are performing their fu-nc.tions in the
same area for the same object and;
purpose, and hoth are being maintained _
through . the provincial  exchequer,
Thereforé. the matteré arising .out of the
terms and; conditions of service of the
 pefitioners * are only amenable to the
jurisdiction of the Service ITrlbunal in ten'n\is |
. of Arﬁcle 212 Iof the Constitution.

So Ifar as the contention of petitioners
that they have challenged the vires of the
‘impugned Notification and as such the
same are ﬁot amenable toithe, jurisdiction
of the Service Tribuﬁal is concemed,
suffice it to staté"that it has long been
.setlled that Service Tribunal has ample
jurisdiction to deal with the issue of vires of
the law and rules framed thereunder. 2015
 SCMR. 253 NATIONAL ASSEMBLY
SECRET. AﬁIAT through Sectrary V.
MANZOOR 'AHMAD 'aﬁd others.

- ATTE o
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Therefore, the coﬁiention so agitated at the :
bar is misconceived and as such repelh'ad.--'

N view thereof, the sfatus of
petitioners has been declared as'théf of
Civil Servants and the matter in question
revolves around the terms and; conditions
of their service which does fall outside the
jurisdiction of this court given the baring
provision of Article 212 of the Constitution :

and as such instant petitio;is are dlsmissed;‘

- being not' maintainable. .However. the

petitioners niay_ \approach the worthy -
Sen(ice Trlbuﬁalllfor the redressal of their
gﬂevancé if so advised. Albeit, éériler the
status of petitlo,nefé’ being civil servants
was not deteﬁﬁingd., therefore, the
petitioners rhay avail the remedy of appeal |
within tﬁe ' statutoﬁ Ipen’od of limitation
commencing from the date of issuance of
the certified copy of this judgment in terms
of the judgment of august apex court in Gu/f
Raglb khah's case 2018 SCMR 903

coC Nos.38-M021- ~in
W.P.No.367-M/2021 and; COC No.436-

ATT Ey o
EXAMINTF
Feshawar Bigh.Court
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dismissed for having become lnfruculous. -.
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PR2022 in W.P.No.1335-P/2022 are -

dismissed for having become infructuous.
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