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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
JRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. 5 é[ of 2022

Bakht Zaman S/o Umar Dali Khan R/o Tindodaq Tehsil
Adenzal District Dir Lower [Sepoy No.1734].

e Appellant
VERSUS

1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Givil Sécretariat at Peshawar.

2) _Govemmént of Khyber Pakhtunkhwa through Secretary Home &
Tribal Affairs Department, Civil Secretariat at Peshawar.

3) Commandant Dir Levies/Deputy Commissioner Dir Lower at
Time"rgara.
| .....Respondents

APPEAL UNDER SECTION 4 OF

THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

On acceptance of this Appeal, Notifications No.
SO(Police-I)HD/MKD/Levies/Misc./2020 dated
22-03-2021 & No. SO (Police-l)HD/1-3/Federal
Levies 2021 dated 21-10:2021 and subseqU’éﬁ;
retirement orders issued by respondent No.2 may

- be declared as illegal and the same be set asidé.
Colnseque-ntly, the appellant may be held e_r{t‘itllea
to complete his service till attaining 60 years ag%
in light of Notification dated 14-07-2020.

Alfernatively, the impugned notifications may be
declared to be ineffective upon the rights of the

. appellant and he may be allowed to complete his
. 'service till attaining 60 years of age.



Resgectfullz Sheweth: | : @

1)

2)

3)

4)

5 That the relevant Rules were further amended in July 2020

_6)

- That the appellant has been serving as regular r'ne"rriﬁe? of

Levies Force having a considerable length of serwce at his
credrt (Copy of appointment order is attached as Annexure

m).

. That services of the appellant were initially regu!ated under

the Federal Levies Force Rules, 1962, which were non-
statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution

~promuigated the PATA Levies Force Regulations, 2012,

Cohseduently, the Provincial Government frarrled Service
Rules for the Levies Force in 2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B").

That Schedule-lll of the above mentioned Rules, which
'prdvided for length of service towards retirement had certdiri
anomalies. Hence, the said Rules were aménded in
December 2013 and the above stated anomalies were

rerhoved_'to a larger extent (Copy of amended Rules notified
in December 2013 are Annexure “C").

Regardlng the Iength of service towards retirement, Ruie 17
was amended to the effect that all Levies personnel shall
retire from service on attaining the age of superannuatlon

i.e Sixty Years. Furthermore, Schedule-ll which prowded

for certain Iength of serwce was deleted by wrtue of the
amendment (Copy-of amendments notified in July 2020 are

- Annexure “D").

That the rules were further amended on 23-03-2021. Rule

17, wh|ch prowded for retirement on reachrng

superannuatlon was agaln omitted and Schedule-lll was
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10)

| 11)‘

12)

(=) 3

revived with certain amendments. (Copy of amended Rules
notified in March 2021 are Annexure “E”).

That the ébove mentioned Rules being extremely
detrimental to him, the appellant filed representation before

- the concerned quarters for redressal of his grievances. The

same has not been responded to as yet (Copy of
representation is Annexure “F”).

That the appellant alongwith other similarly placed
personnel of the Levies Force got retired from service on
reaching certain a'gelcompletion of certain length of service
as prescribed by 'the' above mentioned Rules (Copy of
retirement order is attached as Annexure “G”).

That the appellant along with other similarly placed persons
invoked the Constitutional Jurisdiction of the Hon'ble
Peshawar High Court by way of filing various cdnstitutiorial
Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement
age in respect of lower ranked members of the Force was
enhanced by a few years (Copy of amended Levies Rules
notified on 21-10-2021 are Annexure “H”).

That the appellant filed another representation agaihét the
above mentioned further amendments in the relevant rules,

which was never respondéd to. (Copy of memo of second
representation is Annexure “[").

That against the above mentioned Rules framed by the

Provincial Government, the appeliant alongwith other
similarly placed persons filed various other constitutional
petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P
N0.337-M/2021, W.P No0.338-M/2021, W.P No.333-M/2021

. and W.P No.335-M/2021) before the Hon’ble Peshawar



13)

14)

15)

A)

B)

&

High Court. However, because of jurisdictional issues, the
matter was referred to a larger Bench.

That in light of the above mentioned Act, the apﬁelléht along

‘with other similarly placed employees of the levies force

filed a constitutional petition (WP No. 1281-M/2022) before

_the Hon'ble Peshawar High Court Mingora Bench to the

extent of their re-instatement in light of the Provincial
Assembly’s Act. The petition was allowed by the Hon'ble
High Court vide judgment dated 23-11-2022 whereby the
respondents were directed to re-instate the then petitioners.
It is worth mentioning that vires of the impugned rules were
not challenged in' the said petition, which are being

- impugned through the instant appeal.

That a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitons on 29-11-2022.
ansequently, the Hon'ble High Court decided that
personnel of the levies force are civil servan'j‘cs and their
employment matters would be dealt with by this Hon'le
Tribunal (Copy of order dated 29-11-2022 is Annexure “J").

That being aggrieved with the impugned notifications arid
subsequent retirement order, the instant appeal is belng

- filed before this Hon ble Tribunal, inter alia, on the fol!owmg

grounds

'GROUNDS:

That the impugned act of amending the relevant Service
Rules to the detriment of the appellant and subsequent

~ retirement is illegal and un-Constitutional. Hence, the same

acts are liable to be declared as such.

That it is a settled law that service rules cannot be amended
to the detriment of public sector employees. Even, if théy
are so amended, the same having prospective effect cannot
be applied agaihs,t the existing employees



- C)

D)

That after the 25" Constitutional amendment, the new @ .

Constitutional regime demanded streamlihlng of the
erstwhile Tribal Areas with the rest of the Provinice. So
much s0, Levies personnel serving in erstwhlle FATA, and
Khasadar Force were accommodated to a larger extent
where the Provincial Assembly passed an Act aimed at

. etreamlining the service structure of Ex. FATA Levies Force.

The Act not only provides uniform retirement age i.e 60
years for the whole Force but rather enjoins upon, the
Provincial Government to take steps towards absorption of
the said Levies and Khasadars in regular police.
Regrettably, the appeliant have been treated in violation of
the Constitutional spirit particularly aftér the 25t
Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,
would be raised at the time of oral submissions.

- ltis, therefore, humbly prayed that on acceptance of
this appeal,

(i) The impugned Notifications No. SO(l’oIice-
I)HD/MKD/Levies/Misc./2020 & No. SO
(Police-ll)HD/1-3/Federal Levies 2021 dated
21-10-2021 and subsequent retlrement order
issued by respondent No. 2 be declared as

Cillegal, the same may be sef  aside.
Consequently, the appellant may be héld

~ entitled to complete his service fill attéi:ﬁirig 60
years of age in light with Notification deied 14-

- 07-2020.

_ Alternatively, the impugned notifications h1ay la‘e
- declared to be ineffective upon the nghts of the
appellant and the appellant be allowed to

complete his Iserwce till attaining 60 years of
age.
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@
if) Any other remedy though may not specn" cally
‘prayed for but which circumstances of. the casé

would demand in the interests of justlce,l may
~ also be granted.

‘Appellant ¢,
Bakht Zaman
Identified by counsels

_ Dr Adnan Khan Barnster—at-Law
- Advocate Supreme, Court of. Pak:stan.

- Umar Sadiq Advocate H|§h Court

' CERTIFICATE:

Cert!f' ed that no such like appeal has earller been fi Ied
before this Hon’ble Tribunal on the subject: matter.

Appélléni

Yl
v M

Bakht Zaman
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BEFORE THE KHYBER PAKHTUNKHWASERVICE
=== AT OER AR I UNRHWA'SERVICE
TRIBUNAL,, PESHAWAR (CAMP COURT AT SWAT)

g Se}'vice_ Appeal No._.'_;_”_' of-202_g

 Bakht zaman...;....,....}.’ ........... ST Appeliapt

-.Goy'ern'ment of Khyber Pakhtunkhwa and ancther

. Respondents

AFFIDAVIT

|, Bakht Zaman (Appeliant) do hereby solemnly aﬂ' irm and
'declare that the contents of the above titled Appeal are true
_and ‘correct to. the best of my knowledge and bellef

Furthermore no such like appeal has earlier been fi led before
: this Hon able Tribunal or elsewhere on this subject matter

DEPONENT

Ol s 5

Bakht Zafhan

ATT:“% T E{_“,)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
R
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.___ of 2022

‘Bakht Zaman ....... ...Appellant

Government of Khyber Pakhtunkhwa and ano"tt'iér

St .1 :
.....IReésponderits

- ADDRESSES OF THE PARTIES

APPELLANT:

-Bakh't Zaman S/o Umar Dali Khan R/o Tinddtitad f‘eh_eil
Adenzal ‘District Dir Lower [Sepoy No.1734].
(Nic# ) (Celi# )

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chiéf Secretary,
- Civil Secretariat at PeshaWar |
2) Government of Khyber Pakhtunkhwa through Secretary Home &
. Tribal Affairs Department Civil Secretariat at Peshawar

3) Commandant Dir Levies/Deputy Commissioner er tto{rvei:_ at
Timergara. ' '

Appellant

0’/7’_/‘-;

Bakht Zaman ;
- Identified by counsels

Dr. Adnan Khan Bamster-at—Law
- Advocate Supremie Court of Paklstan

Umar Sadiq Advocate High Gort
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B OFFICE OF THE DISTRICT C OORDTNATION OFFICER DIR LOWER

 posts with immediate effect in the time pay scale No.2 ( 2530 85-5080) plus usual'i'" Howances as.
.admissible under the rules subject to the production of health and agc cemﬁcatc frOm the Medxcal

‘Superintendent DHQ Hospital T1mergara

‘:m

No. . . | f' dated

OFFICE ORDER,

The followmg persons are hereby appomtcd as Scpoys in Du- Lcwcs'agamst the vacant-_..

s E

¢

L Mr.Anwar Hameed Khn slo Noori'ﬁakiml Khan rfoSaluBandMakhalTehml
| Munda District Dir Lower. | . S _: L el
- Mr. Altaf Hus’un sfo Ur|nar Husain r/o Gumbat Talash Tehsﬂ ‘

1mergara Distnct

2.
Lower Dir. G .
2, ‘Mr.Naveed Khan sfo Na51r Ali Khan r.fo Ghound Kalx Makhal Tehsﬂ'-'_"Munda.-
_ District Dir Lower. | : el ;
4, Mr.Abd ur Ragib sio Mohanmad Ashraf K.han /o: Bagh Malc}an Tehsxl Lalqlla
; CEL

District Dir Lower : ST oo por
/ @ S M. Bakht Zaman s/o Umar Dali Khan o deo Dag Tehsﬂ Aqienzm Dlstnct Dlr_.-'l'l-_._'.'-"'

~ Lower.

' Dlstrlct Coordmatlop Ofﬂcer, _
. Dir Lower S

No. oc?? —99* Y |
Copy forvarded o the -
1. District Accounts Officer. Dir Lo er.
" 2. Subedar Major Dir Levies at Chakdara.
3. Ofﬁc1als Conerned. -

_.For mfonnatmn and necessary action.
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2 Deﬂnition.

ln exm'clsc of the power conferred by Section 9 of the PA’I‘A Lev1es Force
B Regu.la'l:lan 2012 fhe Provmcmlly Governmmt of Khyber Pakhmnkhwa is pleased to
' makuthefqllowing mles, nnmely- T

$hort title and commengement:- (1) 'I‘he.sc rules may be- called Provincially
'-'-Admi.nmmd Tn"bal Areas (PATA) chctal Levies Force Service (ﬁnp\cnded) R.Ulns.
(‘2) They shall nome mto foroe at qnce

(1) In these Rulns, unless the context otherwise require, the followmg
o expresslon shall havc the meaning hctcby respechvely -assigned to thcm, namcly -

‘ -“Appomtmg Authonty” means the appomtmg authority specified in rule-4;

“Commandant” means Commandant of the Force, 'who shall be the

L R .‘Depmy Comnnsmonamthentespecnvejunsdlcﬁon, :
@
L _ nny oﬁcer of the sttnct demgnntad as such by the provincial govcmment

Deputy Commnndnn:t (Opemtlon)"' means as_Assistant. Commmsmner or

who shall be Deputy Commnndnnt (Opernuon) of the Force in PATA, to

e _fcxemsc in hls respective: jurisdiction such power and perform such -
functions as may be prescribed; and who shall"be responsxble to the
oo Commundnntforopetahoml matters of the Force in PATA.
@ Depmy commmdmt (Adm:msu'qnon)“ means Deputy Commandsnt
VRS _-(Admmmtmtlon) of the Force, who shall be an officer of the' provincial
- govérnment or any officer of the District designated as such by the
R pmvmc;al govemment 'to” exercise in his respcctwc jurisdiction such
L _:powersmdpu'formsuchﬁmchonsasmnybepmcnbedandwho sheil be.

mpons:ble to the Connnmdant in. administration end estabhshment

: o _ L | -mancrsoftthomemPATA
(ﬂ".'_- '- “Home Depanment” means. Provincial Home & Tribunal Affairs
- Departmcnt o :

_ “Govcmm..m means thc Govemmcnt of K.hyber Pakhnmkhwa,

. '-“Schedu.le” m;am thn Schedula appended to xhese rules’ é

cTc

; "'_;:“Imtml recrmtment" means appomtment made other than by promotxon or
. "bY mﬂi T '
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- SCHEDULEH - '.

Post/Rﬂ:nk

SecRulcl7.
AR LengthofsemcelAge '

k]

. Subedu'Mnjor(BS-lﬁ) |

38 yenrs semoc or 03 ycars service s Snbedar MEJO‘I' or 60

[Sabodar c=ng

(el Subedar (BS1D

'32 years. sefwce or. 03 years service as 'Nlab Snbednr or 54
L yemagewhuchworismlief

o agewhlchever is carlier

29yumsemccor03ymsemconsl-lnvalduor51 ycars

',

TRk @S —

126 years service or 03 years service as Nalk or. 48 years age

whtchevor is pnrher

TNk BS54

yﬂnservnoeormyears ser\uoeas]..mek or45 yearsage '
.whlchevemuﬂm ;

TSopoy (855

20 years sewiee or 42 years age whnchever is em'her

ywsngowhtchwonseaﬂm : N

- BSyveamsemeeorﬂ?nyursmvioeasSubednror 57 years |
: gewmchavcr is earlier . )
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Uniformed Foree

gmendments. in

for PATA Levie

;’TA)FMW'FQMW
w S

Schodute~

Scheduje-.of

Fo‘ree'

ﬂ.ﬂo

PostRank . . -

T Eiigibiiy for

A ‘Qunllﬂcatlon. \
promotion. .

1.

Sobedar N}alof R
18) e

One yéar sennee
as Subedar

2

Subedar (B5-13) .

‘One year servica |
as Nalb Subedar

~-Fiail Subedar B5-11)

"One year sefvice
gs Hewaldar

i

3.
i |
B

Hawaldar (BS-8) - -

as Nakk _ .

NakdBST) .

One year 8
as Lanca Nalk

o

.'Lanééuaik(as.a).-"
. i - o

One year service

|
|
|

POy (B55-5) .

as Sepoy .o :
. 100% | Middle Passantﬂc_\

‘f
il\
t

| Head Armorer (BS-9) .

Middie Pass/Matric

Oﬁeyear'servl-ce 3 100% . !

as Assistant’ -

¥
5

i refiremant after com
i shall be.granted. .

15

T Assistant Afmorer- - . | -

(BS;.-’I) :

\ .' \100% \mddla':_;r"assMa C

on of 25'years of regular service and N0 axtension beyond r;atlremant

7

ol rotie as per Schedule-li or opt for

SCHEDULE-IL -
Rule AT {Retireivent)

S.No

PosURank

(Retirement)
service/age for retirement ]

i,

i%

' ‘1‘

"Subedar Major (B85-16)

3t years"of service or 60 years of age whichevet is eariier

<

o Subedar (85-13) . .

35 yeari' of service of 80 years of age whichever is oarltarj _

Tol5 Subedar (B-11)

33 years' of service Of 60 years of age whichever is earller

2.
X
14

Hawaldar (BS-5)

- ~1 31 years' of service of 60 years of age whichever is earlier

B S c
TRek@en:. -

129 years' of sarvice of 60 years of age whichever is eariler

“Lanoe Naik (B8-8)

T whichever is eariief

s Sepoy (85 )

nge whichever is aarlier |

e
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AT e BE’I‘I’ERCOPY
e . HOME DEPARTMENT
. NOQTIFICATION
A 'j ‘Dated Peshawqr ﬂle._14:-0'1-2020

'No SO (Pohce-IDI-IDIl-S' In exerclse of the power conferred by Sectlon 9 ot‘ the
- Provme:ally Admmlstered T-iha! Areas: Lewes Force Regulanon 2012 the Government -
of the Khyber Pakhtu.nkhm is pleased 10 ‘direct that in the Provmcnally Admxmstered

’ followmg ﬁmher amendmems sha:ll be made. namely

' "‘1‘7, Rgﬁremen — All Levm Personal shall reure from- ser\nce on.

o . ‘. 2 for :enrement a.ﬂ:er eompleuon of twenty-ﬁve (25) years regular semee
" . b) Schedule-IIL shail be;de‘l_eted.

el

. SECRETARY TO .
GOVT OF KHYBER PAKHTUNKHWA
' HOME. DEPARTMENT

s

. Copy forwapded to the:-

Tnbal Areas (PATA) Feder&l Levles Farce - Service (Amended) Rules, 2013 the

a;tammg then age of supemnnuanon i.& gixty (60) years or they may opt

S AR JEEFRFLRE I T S TR
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.ITo be substltuted notlﬁcati

0 ERNMENT OF KHYBER PAKHTUNKHWA
HOME AND, TRIBAL AFFAlRS DEPARTMENT

. NcmﬂgA oN
Pcshnwar dated the *he 22-3-2021

_ Misc./2020: An
‘o.ri_-Q_:fuf; the’ PATA Levies Force Regulalion 2

Pakhtunkhwa is pleased to direct that in
nded) Rules 2013 the following Iurther amen

- the

of
012, the pProvincial

the PATA Faderal
dments shali

. axerclse

: Government of Khyber
Levies Force Sarvk-.e (Ama

N bernade nameiy-- BT
' ﬁmeridmgﬂ ts

’m ihe sald rules . N .
he lol'iawing shall be. subs

rituted, namely:

powers

e - .
et e

’.-- 1. tn Rl 4, sub-rule (1),

A racmitmant and promation up te

AN

" 7, Fer Schedula-lll e foliowing

RU Commandanl shall be the appolnttng authority for in\ual

the rank of Subedart
the appointing authority for purpdse of

rovided that
upaﬂnlendants shall ba

promoﬂon lo the posts of Subadar Major and S

Secrelary Home ﬁepanmenl
the followlng shail be subs\sluted namely.

g7, Rntlrament. Al Lew onnel &nall retire as per Schedule-lll and ne
fler rnlirement chall be granied”.

axtanslnn in service. 8
ehial ba substituted, namely.

.2 For Rule 17

: 'Schtdule-lll
(see rule 17

Qual“lcallon for promotion

L.ength of Service ! \

Aﬂ.

- _—#-_
-Name of the Post / Rank

M_'_
Thitty Sewen "Ysars or :
Sarvice as

On \he basis oi Sentority-

< 5eaer Melor (85-10)

Three Years'
Subadar Maljor of Sixly |
years of age ichewe? |.

is eariier

cumefitness from_ amongst
the, Subeaars '
intermedizte Oualiﬁc.alio-'\

By ptomol-o‘n on the basis \

y- Five Years
service of Five Yeras |
sergce 35 Subadar or\
Sikly yeers of ' age

- ol Seniority Cum Fliness in
2, the lollowing mannef,

jrom . .amongst the
~Nabb - Subedars
having intermediate | -
qustification; and

Fitty Percant (50%)
from amongst Naib
Subedars - having
- Bdcondary s:hool .

Certificate - :
- BY promotion, 0N the basis Thirty hree  YeBrS

T

S

o‘I Sefntorily Gum Fliness in | Service of Sevan Years'| -
follawing rnanner, Service. 28 Naib |

- narnely .| Subedarsor Slxl, Years.
: Ve /J‘{r:‘

Nalo Subedar (85-11) -

whichever 1s earller -} - T

R dar asno s A A P —

- -



"~ - 7. Provincial Pollce Officers, Khyber Pakhlunkhwa.

. . qualificalien, and
.{ii) Fitty Percent (50%) from
" ‘amongst Hawaldars.
} g o [ Name ofthe Post/ Rank | . “Qualification for Promotion * Length of Service/
: N I Ages
S T Hawatdar (85-08) - N T . | Thiny One yasrs gervice
S T T ' or Three years service
S & bl USRS I , as Hawaldar or Fifty
- R e T N o One years of sge,
g e : r .. _ _ whichever |s earliar. -
R THak(8507). -~ i R ‘ Twenty Nine yoars \
T ¥ T T T U sarvice of Three years .
30 EEUEELEEN IR ' s service as Naik of Forly
Eight years of ape,
A SRR ' whichever Is eadler.
8. - . .1 Unaik{BS06) - " B o ] Twenty Seven years .
. e e ' . service or Three years
. _ ST (RN . : ) gervica as L/Nalk or
i _ R N o Forty Five years of age,
S R S . j S ' - | whichever is eariler. _
b 7. | Sepoy (BS-05) . T . . | Twenly Five years NE
: B B o : _ service or Forty Two
N SRR 1 e S years of age, whishgver -
Sy . C S, ) , * |iseadier.’
1.
- . SECRETARYTO -
. " GOVERNMENT OF KHYBER PAKHTUNKHWA,
_ _ - " HOME & TRIBAL AFFAIRS DEPARTMENT
rwifded 10 the:
‘4, Principal Secretary to the-Governor, Khyber Pakhtunkhwa, '
2.. Principal Secretary to the Chief Minister, Khyber Pakhtunkhwa.
_ 3.~ Al Administrative ‘Secretaries to Govemnmenl of Khyber Pakhtunkhwa,
_ ‘4. Registrar, Peshawar High Court, Peshawar, R
o 5. All Commissioners, Khyber Pakhtunkhwa,
- 6. All Deputy Comnilssibners, Khyber Pakhtunkhwa.’ S
8. All.Heads of Attached Departmenl in Khyber Pakhtunkhwa,

©.. 8. PSO 1o tha Chief Secretary, Khyber Pakhtunkhwd.
- 10, Accountant-General, Khyber Pakhtuhkhwa. '
" 13. Direction information, Khyber Pakhtunkhwa. ' T .
. _"12. The Manger Govemnment Printing & Stationery Department, Khyber Pakhtunkhwa.
" Hels'requested to. publish the above Notification in the Exira Ordinary Gazette of
: ~Khyber Pakhtunkhwa and sipply 50 copies (Prinled) of the samg to the Home
.. ‘Deparimerit ' . D ) :
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Rl - ‘ovricE or THE - (2 T

. e ("OMM:\NDANTDIRLLVIE&.I/ . ’f""/::,

DEPUTY COMMISSIONER, DIR LOWER. .
No.. ./;’-p.- L

Datcd Timcrgara thegg ﬁ ;2021 s

a.

QOFFICE ORDER

Consequent upon the amendments made by the Compelent Authonty in PATA Federal
Levies Force Service (Amended) rules 2013, Vide Nouf" cation NO. SO (Pohcc-]l) IlD
IMKD/Levies /Misc 12020 datcd 22-03-2021 :

So Belt No "Name & Designation Date. of | Date - | of | Remarks.
Birth ] appointmient” o )
1 1657 Sepoy Juhar Ali ~103.02.1979 | 01.2.2003 | Retired on attaining’ ,
- _ S " | the age of 42 years | R
‘ L as Sepay. - '
2 1659 Sepoy Ajma.ll(hnn 09.09.1977 122003 -+ do -
3 [1663 | Sepoy Sa:d Wahib - 968 |30.02003 | . do
7 [1668. .SepoyUmaerssmn 134107 632004 * | . do.
511672 | Scpoy I1abib ur Rahma, | 1.3.1979. 1 | 84,2004 A -
6 1676 Sepoy Farmanullah - |10.5.1978 10.4.2004 - do. -
7 11678 [ S .| 10. 03 19'TL5 1?.&.2004 1 - "~ do -

ool - -

. IG’{{)',,‘ - St.poy‘- nﬁl?:nm mE 0.8, 19;15, %‘*53%2209"'_1_ G % _..':dbﬁ“-.i_ T

9 [1681 SepoyTaj Muhammad 0241975 17.4.2004 T

[0 [7168 | Sepoy Taj ul Mulk EY BT/ R PIEIT E—
11 11685 | Sepoy Jehan Badshah 7.-5.1973:5,' 5702008 — c_llc.)-‘.'l
T2 | 1689 | Sepoy Nasosb ullah ‘12.?.'19?_::5" tsnzoo# — & |
X _' 1690 Sepéymjzurnqhmnn' -19,2;19'-7:5- 1911*004- Tra— T
TERACT 82.19.':!3: a0 | T | T
1511710 Sepoyltbarl(han o ; 2321978" 2322000 | _I_do‘-l_l-l'_ - ¢%;I./-
16 [1711 | Scpoy lsmail Khan nwn ~T16.11:2005 TR L
17 1712 “Scpoy Muhammad Karim 5.4.!974. ) 15.9,'2@5' B do - - -
18 | 1720 | Sepoy Rahim ul Haq ' is,z.i'géz {3082006 | G L.
15 1783, | Sepoy mran Khan :_,4.6.1972;{ YT Ea T S
I [Serey Bnkhl T 1527576 | 13200

ST 11757 | Sepoy Mudasir Jamal | 15-5.1977 - | 10.52008




LX)

2" [47437. Sepoy Israr ud din T1573 . 3.8;2008.. _ — :-;-*)
e Sepoy Zafar Igbal BT e e LRI e
Rig oy . | 192008 . do. B /;7”
P57 | Sepay Mihammad ream | 2041578 112200 X e P
y | 1758 Sepoy Arshad Ahmad 4.5.1:9_'??r 922.009 - ‘; .d°-\:,- — L/"
5 | 1764 _ | Sepoy Bacha Rabman ;.1.1977 3{9200? ‘_ - c;o-,. % |
" T868 [ Sepoy Havral Muhammad | 15.3.1978 | 32123009 r'aanen ' |
I [ 1906 | Sepoy Said Alam L1979 |7.1.3010 o |4
7 [1932 | Sepoy Asghar Khan 22.9.1978 | 25.2.2010 do
) | 1937 | Sepoy Sabir Khan' 30.1-.:973- 2622010 do _‘ )y .'
2005 Sepay Qusir Julal: il.‘).l“)ﬁ 123?.010 : ‘-,IF"- - '.
1| 2009 | Sepoy Saced ullah 4.1.1978 _ ,iiz,z'.zolo T é/
(2042 | Sepoy Azam Khan 321979 | 1232010 Ay |
3056 | Sepoy Shah Khalid 551978 1;2.3.2010 | do 7 N
{2077 TA07 1233000 % ‘h
{27 [ Sepoy Salsh ud din 131575 [ 3032010 ErTy 1 -
{3141 [ Sepoy Femir Al 221978 '7;‘.5.2010 - .
I [2159 | Sepoy Al Akbar ; TERCICE 237010 ~ & 1~
] 666 Sepoy_ShahFaisal‘ S I ANC 35.12_'09_4, % 1l
i 12095 Sepo_y‘.Muhamndeanif 1221579 - '1?2,3.2010, o /
L .

o, /'7"‘96 "'/0

Copy forwarded for infotmation to the:-

: C&{):,nmanihin

1. Secretary to Commissioner Malakand Division Swnt.

2. Section Officer ( Police-II} Home & 'l‘As Department Pwhawar
3. District Accounts Officer Dir Lower. .
4. Subedar Major Dir Levies.

5. Officials Concérnid,

Dbputy Commissioner/
- Comnisiulag it

IIJFWWP

P
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a., Auaclrrdmstrqﬁva Secield
High Court Peshawar: - -
" 8.5 = All.Commyssioners, Khybet Pokhiunkhwa, .. .
6.5 Al Deputy. Commissioness, lchyberPakmunkmva
" 7.7 Provinclal Police Officers:
8:; All Heads of Altached De
9 P50 10 the Chisf Secrsi
10. Agcountanf Generat; Khyber

12, Qieection Informﬂog.

raquested io
Khyber Pakhtunkhwa hnc!

4.} Reglstrar Peshawor

Ordincnv qunl)n of

Khvberi'uldﬂurﬂthwu ‘

pnﬂmenf in.Xhyber Pokhlunldm

ary. Khyber Pa!dﬂunldwq
Pdkhlunlqu n

Pamhlnm

ni Prnding & Stotiorery L

publsh the

the same tome l-lome Uepmment

t e B
. .
Kt .
.
-
. 3
< W,
- _ g
&, R
i nd . ’ e
by If.l“ -_'
B X
S I
> 1
".". 'Y . -
LY. . s
‘"..-' i
i, A .
3 . 9,
¥ »
B -
L L
I._":I' oyl
o S
vl T
" .
- p
o Lx
& 4
- oW
T, : S
; . PR TN
- -I.qu‘ i
e ' :
R ! .
I v o '] A
I AN Ya i "
AR .
o " o
» e '
- ' *-'.l ] r} R
[ xs
BRI S .
" e
"¢
L,

N

- e
Y m oy b m—— a—amemeta e apr—

e

TR

B

?‘f/’o 'hy.' o

* S e .I1_ . a

AT P SRR Y M

o W w mag A s wAricshe SRV me of

-

1 e ———— T "

R IS Y Kk

B
'+

P - s

,-.;_ - ‘!'_._.,.. B L Sl

-\

anemz amr s

DR e T8 2 < g‘m_?m

-t mmn
-

- e A

. s

Py

-~

STy




))Looﬁ'{)“s..f‘--‘j""’@w))bbdf“ /w p”chy}k_u&pu)ﬁ
N0y ( PrLieE-n) HD i) LEVES e N (137 0 P g p G/*)/ d"

e I\

\I f’\-‘” )"/\/J {;“L;J/’-CL?)’&)“QLP{“)]JJ\’PJ]O}’E)LD’ 22 Loi_j o).fg j

b
| QL Ol (p /‘dbd@ﬂh |

c_.) L;;blg\‘w/-»o;%j" ;}Q;PL)”’JJL))“/’JU)’L“"(”-“ |
| .d,@u_u,,_\)‘,u[, X LAJ&_\DULO:/W’:@M)}{_)»MﬁuJ

zozlf‘gwd’(——”tﬁ’c?,\ﬁf:ib/'}d)‘)di—j"’ﬁ&—LB_)MJ”LJLA 3

A

| Liff( )——M,ﬁlj‘;’;ﬂ/‘)dy\‘j#\/)(jé 3 /‘Lyu/w“f
v’)‘f‘-"-’?’@)”bj)}jj ‘l!;)])g L”D’bt«*-’lf)si)u’/"’ﬁ,)j)"ﬂ)t/
B CHobsl
!_’.'..-(____){/-P)"" (}_2.,— C_M_/)J)\yg))ob»[p& o)}/"))c_,y,{rstj
_ &ufw}b))j\w)))»@)w)%ﬁwﬁwf
| - - A
LDML\'L_)L'\__))P"PL;LJ)&' J)J/}\pfd\y}}))yd;bii &
| | Q"U“M"‘(ﬁp‘dbjd’—?fiuﬂ
dbﬁ&‘f‘ﬁ,@u\ . &:GLGGLW"‘WJP>~D>”
| s g W g 2 5m ST
OVl /{/J\) p, vu‘)"‘)/m) /ij’
L
wpﬁ¢ﬁfif)Wu“@“? 2

/\?:;/\ ij’f\ | / ; c_)_,)wL»
N T \s*oéfﬁfv Cpl Ul 7
o M&\lc’ﬁ L)\y’h"ixbu"“‘-‘ 2

; W4¢zwﬁN“4””“’67C

/



| | :

PESHAWAR HIGH COURT, PESHAWAR.
' (JUDICIAL DEPARTMENT)
© W.P.No470-P/2021.
Date of fiearing —  20.11.2022,
Barrister Dr.Adnan for the petitioners.
Mr.Saqib Raza, AA.G for the respondents.

S M ATTIQUE SHAH, J:- For the _feasbns L
recorded in our detailed judgment of éven_ .
date In  W.P.No3ST-M2021 ftitled
“Muhammad éﬁafar etc. IVs.I Govt: ;o'f :

Khyber Pakhtunkhwa® this writ petition is

 dismissed.
P
v ;- . '.
Announced. JUDGE
" Dt.20/11/2022.

{

HON'BLE MRJUSTICE LAL JAN KHATTAK,
HON'BLE MRJUSTICE § M ATTIQUE SHAH &
HON'BLE MR JUSTICE SYED ARSHAD ALL

(AKAHAN Court Somodary)




-

o

PESHAWAR HIGH COURT, PESHAWAR.

(JUDICIAL DEPARTMENT)

W.P.N0.367-M/2021 with LR,

CM Nos.1053/2021 & 1183/2022.
LUDGMENT

Date ofhearing —  29.11.2022.
+Barrister Dr.Adnan for petitioners.
Mr.Sagqib Raza, A.A.G for the respondents.

S M A]:[I_QI UE SHAH, J:- ITh-rough this
single judgment, we shall also decide the -
connected writ peﬁtlon# bearing Nos.3_3?’-;
M/2021, 406-M/2021, 503-M/2021, 514-
M2021, 516-W/2021, 450-M2021, 601-
M/2021, 681- M/2021, 632- M/2021, 919-
 M2021, 968 M2021, 980- M2021, 1221-
M/?O-Z‘Ifl, 1222-M/2021, 1252-M/2021, 2210-
P/2021, 2913~P/202 1, 5092-P/2021,- 5423-
P/2021, and 5424-P/2021 as adjudication
of a common question -of law and fact is
. invoived 'in all the petitions wherei.n the |
petitioners have chalienged the vires of 
nofification .No. ‘SO (Police-l) HD/ o
MKD/Levies/Misc/2020 dated 22.03.2021 |
whereby on the basis of impugned office |
" order bearing Nd.128_/DCICSL' dated

ATTESTEDL
EXAMINER /. s

Heshawar Hidh65



'

© 20.04.2021, they have been retired from"

service with further prayer that they be’
. reinstated into service from the date Iof their

retirement |.e. 20.04.2021 with all’ back
‘benefits. In alternative, they have prayed
.that the respon&'ents be. directed to treat
them at par with erstwhile Federal Levies of
Federally Administrated Tribal Area (FKTA)
aﬁd; gbsdrb thém in police and; _grani them
full pensionary bengﬂté.
2. Likewise in W.P.Nos.333-M2021,
334-M/2021,. 335'-M/2021, 338-M2021, -
345-M/2021, - 1026-M/2021, 1035-M/2021,
1187-M/2021, 1206-M/2021, 1207-M/2021,
34-M/2022, 212-M02 and 993-P/2022 the
petitioners have made the‘ following pfayér: ‘

*On acceptance of ‘this writ
petition, the impugned Notification
_ SO (Police-ll) HD/ MKD/Levies/

e Misc/2020 is against law and the
' fundamontalldghts guaranteed by
the Constitution of Islamic _ .
Republic of Pakistan, 1973, may I
be declared illegal void ab Initio '
and of no legal effects on the .
rights of tﬁe hoﬂﬂonm. "
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Similarty, in COC Nos. 38-M/2021 in
WP No.367-M/2021 and - COC No 436-

o -szozz in W.P.No.1335-P/2022 petltionars
‘seek initiation of contempt of court
~ proceedings againé.t the respondents for

- 'violating the order of this court dated

21.04.2021 passed in WP No. 367—%’2021
3. Brief facts of the_ case(s) are that the
petitioners were appointed. in the “Swat -
Levies Force” és Sepoys etc. and presently -
terms and conc_ﬁtibns olf-th,éir services are
regulsted by “Provincially Administrated
Tribal Areas Levies Force Regulation 2012"
whereunder besides PATA Levies Force
Rules, 2012, PATA Levies Force Service .
(Amended) Rules 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals
with 'tl.w reti;'ement of personnel t;f. thel
force, which was- amended vide notification
dated 12.12.2013 in the manner that “All
the personnel shall ﬁﬂm' as per

Schedule-ll and no extension in service

| beyond retirement shall be granted”. On

14.07,2020, vide _ Nofification No.SO

Y
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(Police-INHD/1-3, rule 17 ‘was further
amended by deleting ;schedulg-l\) as “All
uniformed force shall retire from Qewlce |
on attaining the age of superannuation

Le. Sixty (60) years or they may, opt for

: retlrement after completion of twenty-

ﬂve (25) years regular servlce

Thereafter dnce- again through ogrtaln' 3
modifications rule, 17 was amended by .

giving life to the deleted schedule-lll of the

. rules 2013 as-under:-

~ “Retirement; All levy porsor:nei
shall retire as per Schedule-li
and no extension In_ service .
after _retirement shall be -
granted.”

4. Being aggrieved from the Ibid’

amendment, the petitioners have filed the

_ Instant petitions
5. Pursuant to the directions of this

- court respondents have filed their parawise _

comments, wherein Issuance of the desired

" writs has been opposed

- 6. Learned counsel representing the

petitioners vehemently argued that the
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impugned Notification is arbitrary, perverse, -

illegal, issued without lawful authority and

mala fide intention just to deprive the-
| petitioners of their vested rights accrued in -
.ﬁeir favdur hence violative of their
“fundamental _rights guaranteed under the
Constitution and thus ﬁot‘sustainable inthe -

eye of law. That though the impugned-

Notification was issued under the regulation
2012. However, after the 25" Constitutional
amendment, the sald regulation does not
hold field, 'thelrefore, i:he lmbugned

Notification Is liable to be set aside.

7. Conversely, worthy AAG

representing the respondents obposed the

arguments so advanced by leamed counsel

representing the petitioners at the bar while .

arguing that after the 25" amendment the

Provinciai  Assembly  passed the

* continuation of laws Act No.111 of 2019
_ through which the laws applicable to
erstwhile PATA were allowed to continue

including “Provincial Administered Tribal

Areas Levies Force Regulation, 2012" and,
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: therefore, _the impugned 'Nottﬂcaftjon was

. issued per law which does not require any

interference by this court in Hs writ
jurisdiction under Article - 198 of the
Constitution. Further, petitioners ‘are Civil

Servants, and; matter in question revoives

around the terms and conditions of their
 service which is the "exclusfve .clbm_aiﬁ of
the  Service Trbunal as such the.
jurisdiction of this. court is barred given the |

explict provision of Article 212 of ‘the -

Constitutipn.

8. Heard? Record perused. -

8.  Before disf:uss_lng merits of the case

-we deem it appropriate to 'dlscuss the

background of the matter In hand to

properly comprehend the issue involved

therein. It is wdrth méntioning that earlier

~ the services of the Levies Force were dealt
with under the Frontier Imegular -Cor'ps_ |

. (FIC) rules, 1962 which -was substituted by

the “Provincial Administered Tribal Areas

Levies Force Regulation, 2012" (regulation)

and under the said regulation "PATA Levies |
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Force (senq'ce) Rules, 2012" were framed

for Provincial Lev:'eé Force. While separate

service rules were also framed thereunder

for PATA Federal Levies Force performing
duties in “PATA* known as “PATA Federal

Levies Force Service (Amen.ded) Rules

2013. Rule 17 of the Ibid rules deals with

the retirement of' the Levies personnel -

which was amended from time to time.
However, petitioners have become
aggrieved from the ‘impugned Notification

vide which the petitionérs' retirement age

was altered which-is challenged by them

through instant petitions.

10. The main contentibtn of the-

petitioners Is that after 25" amendment the

~ regulation has lost its efficacy and sanctity

and has become redundant, therefore, the
impugned amendment under the said

regulation is illegal being void ab initio. It is

_worth mentioning that after  the 25"
amendment in 2018, both FATA & PATA = .

' were merged in the province of Khyber

Pakhtunkhwa and Federal Levies Force

. ATTESTED
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imrking in FATA was merged into the

__'regular police of the province. Albeit, in B

Malakand Diyisidn, Levies Force is still

regulated by “PATA Federal Levies Force

Service (Amended) Rules 2013 in view of

. the Khyber Pakhtunkhwa Act No 111 of
2019 through which the laws prevalent in
‘erstwhile PATA at the time of 25 -

amendment were allowed to  continue’ o
including reguiation 2012 which still holds
the field and as such the same is & valid

instrument, Theréfore‘. - impugned

~ Notification was issued by the respondents

with lawful authority.

11. Moving toward the status of the

' petitioners it is worth mentioning that earlier

this court whils deciding W.P No 528- .
M/2016 ukraﬁwuah's case) determined the.
status of personnel of the Provincial Levies -
Force as Ithat 6f civil servants in the |
following terms:-

“19. The Provincial Levies Force
(“Force”) was granted statutory
cover - “thmugh . Khybégr
Pakhtunkhwa Regulation No.1 of




/’\(

2014 (“Regulation”). Paragraph
No.3 of the Regulation envisages

for-constitution and establishment =

of 'the Force arid its functions. For
ease ‘reference. paragraph Nos. 3

and 4 of the Regulation are .

reproduced as under:-

"3, Power. to constitute ahd

' maintain by the Force and its

(a)
(b)

(c)

(@)

(6)

0

(@

(h)

D

1)

functions.— (1) Govemment m_éi}
constitute and maintain a Force for -
performing thé following functions,
namely: '

ensuring security of roads in PATA;
ensuring security ‘and manning of
piquet; , |

guarding Govemment ~ Institutions
and !nsfta!létions,j ' |

ensuring security of jells and
‘arrested criminals; -

generally maintaining law and order
providing mobile escort to VIPs;

ant-smuggling activities especially

timber smugglihg;

destruction of illicit crops;

serving of summons or procedures;
rald and arﬁbush; and

such other functions as Govemment
may, by notificstion in the official

Gazette, require the Force Io
- perform,

(2)  In discharge of their functions,
officers and staff of the Force shall

Peshawar High Court -
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be guided in acco:tfarice.' with this

* Regulation and the rules.

(3)  The head of the Foma"shaﬂ.
be Commandant in hts raspecﬂve
Jurisdiction.

(4 Secrstary fo Govemment,

" Homeand Tribal Affairs Department

shall be the competent authority of
the Force. K

(5) The Force shall consfst of
such ranks and number of officers
and members and shall = be
constituted in such manner as may
be prescribed by rules.

(6)° The ofﬁoers and members of

the Force shall receive such pay,
pension, allowances gnd other
remunerations and shall enjoy-such
leave and other pdvﬂeges as may be.
prescribed by rules. h

“(7)  The officers and members of =
_the Force shall wear such uniform as

may be prescribed by rules or
instructions. ‘
(8) -The administration of - b‘re
Force shall vest in the Commandant
in his jurisdicton who shall
administer it-in accordance with the |
provisions of this Regulation, rules
and Instructions. R ,

(99 The Commandant  shall
exercise his powers and perform his.
functions under the . general
supervision and " directions  of
Govemment.- - '




4. Powars and duﬂas of
officers and membem of. the
Fome ==An officer or member of the

 Force shall-
(a)

take effective measures for ensuring

_ security of assigned jurisdiction and
for safeguarding agamst acts of '

" uniawful !nterferance

e

{c}

(@

| (e

®

prevent unauthorized persons and
vehicles from access to the temitonial
Jurisdiction; . -

take  effective - measures ~ for
preventing sabotage, placement of

car bombs, letter q::nibs, dangerous -

article and camage of ams and
ammunition into the restricted area;
use such arms and ammunition and

" equipment as may be authorized by

the Commandant or an om'cer B

authorized by him;
search- and: arrest without wemant
any person who he suspects of

endangering or attempting -to

endanger or having endangered the
safely of an installation and may use
such force as may be necessary in
the discharge of his aforesald duties;
and . '
perform such other legal functions as
the competent authonty may raquire
him to perform”.

20. The close perusal of the

Regulation - would clearly show '

that .the Force is receiving its
salary from . the Provincial.
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Exchequer . and performs  the
policing service in the erstwhile
PATA. '

-21.  Having said this, we would
‘now refer to the crucial issue as to

whéther the employees of the
Force can be termed as a civil

- servants and as such they cannot .-

maintain a constitutional pgtiﬂon
before this Court for enforcehlen; '
of the terms & conditions of their
service. '

'22. The  connotation  ‘civil

© . servant Is defined and explained

in 'respect fo- the - Province of
Khyber Pakhiunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973")..

~ For ease reference, we would

refer to Section 2 (b) of Act, 1973,
which reads as under:-

-'"2. Definitions.—(1) In this act, .

(a)-

(b}

unless the context otherwise

. radul’reé the . following expressions

shall have the meanings hereby
mépecffve!y assigned to them, that is
to say—

--------------------

_“civil servant” means a person who Is

a member of a civil service of the
Province, or who holds a civil post in
connection with. the affalrs of the
Province, but does not include—

ATTEST
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a person who Is on deputation to.the
Province from the Federation or any
other Province or other authority; '

& person who is empfoyéd on .
contract, or on work charged basis, _
or who Is paid fm_ni contingencies; or
a pemdn who is a ‘worker” or
“Workman® . as - defined . in the
Factories Act, 1934 (Act XXV of

' 1934), or .the  Workman's

Compensation Act, 1923 (Act Vili of

1923)"

23. The 3bemsal of the _deﬁnitloﬁ

" would show tfiat a member of a

-civil 'servioe' of'-the Province or

who holds. a civil. post in
connection \.rvith'the affairs of the
Province is ' civil servant. All -
Pakistan- Services' are explained

. in Article 260 of the Constitution,

which reads as under:-

------------------------------------------------
cccccccccccccccccccccc
------------------------------------------------

.....................

"service of Pakistan”™ means any
service, post or office in connection .
with the affairs of the Federation or

- of a Province, and inbfudes an All-

Pakistan Service, service in the

Armed Forces and any other service

declared to be a service of Pakistan
by or under Act of [Majlis-e-Shoora

. EXAMIDS
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(Parliament)] or of a Provincial
Assembly, but does not Include
service as - Speaker, Deputy

Speaker,  Chairman,  Deputy

Chairman, Prime Minister, Federsl

* Minister, Minister of State, Chief

Minister,  Provincial ~ Minister,
[Attomey-General], ~  [Advocate-

General],] Pariiament Secrotary] or .

[Chairman or member. of a Law

Commission, Chairman or member

of the Councll-of islamic Ideology,

 Special Assistant to the Prime

Minister, Adviser fo the Prime
Minister, Special Assistant to a Chief

Minister, Adviser to a Chief Minister]

or member of a House or a
Provincial Assembly;

Whereas_ Article - 240 of the

Constlitution envisages that:-
“240. Subject to the Constitution, the
appointments to and the conditions

pf service of persons in the service

of Pakistan shall be determined —

[
-{b) in the case of the services of

a Province ahd posts in connection

with the affairs of a Province, by or - |
under Act - of ‘the Provincial

Assembly: :
Explanation.- In this Article, “All-

Pakistan Service” means a service

common fo the Federation and the
Provinces, which was in existenice
immediately before the commencing

- EXAMI S
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day or which may be created by Act

of [Majlis-6-Shoora (Parfiament)F:
24. The Phrase *performing in

connaction w_ith - the ‘affairs of -

Federation or for present matter
Province” was  elaborately

explained in the case .of

Salahuddin_and 2 others vs,

 Erontier Sugar Mills & Distillery

Ltd.. Tokht ah'q: and 10 others

(PLD 1975 Supreme Court 244). =
In the said judgment, _thé Apex

Court has held:

“Now, what is me',ant"by the phrase

“performing functions in connection

with the effairs of the Federation or a

'vaint'.:e".' It Is clear that the
reference is to govemmental or State-

functions, Involving,- in one from or .

another, an element of e:}ercfse of
public power. The ﬁrhctfons may be
the traditional police functions of the
. State, - involving the maintenance of
law and order and. other regulatory
activities; or they may éompn'se
functions pertaining to economic
development,  soclal  welfars,
education, public utlity service and
other Stale - enterprises of an
industrial or commercial nature.

Ordinarily, these finctions would b
performed by persons or agencies

directly appointed, controlied and
financed by the Stats, ie., by the
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Federal Govemment or a Proﬁncia!'
Govemment”. o .
25. Admittedly, as evldenf from
the bare reading of paragraph-3 &
4 of the Regulation, the present :
~ petitioners are performing policing
service in the erstwhile tribal area,
however, thelr temms and |
- conditions are ‘being regulating
' through Regulation No.1 of 2014
and after the omission of Article
247 from the Constitution; through
a provincial statute i.e.'t_he Khyber -
Continuation -of ‘Laws in the |
. Erstwhile Provincially Administered
Tribal Areas Act, 2018 (Khyber
 Pakhtunkhwa Act No. IIl of 2018),
‘the operation of 'Regulatlon No.1 of:
2014 was continued. Thus, the -
essential criteria for being a. civil
‘servant is that the person holding
the post must perform his functions
~in connection with the affairs of -
Federation/Province and the terms
" and - conditions of his service -
"should be determined by or under
the Act of Parliament/Provincial
Assembly. ;rhe Apex Court in the
case of Federation of Pakistan
through _Secretary, Ministry of .
ntetior e _ Dlv(slo

'slamabad and 2 others O-

'ATTES@ .
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177_Ex-DSR_Muhammad Nazir

(1998 SCMR 1081), while dealing
~ with the case of an employee of

Pakistan Rangers has observed
that:

“7...Perusal of these rules clearly
shows that they are all émbracfrig;
and therefore, under the amendment
of section 1 of the Pakistan Réngem
Ordinance, these rules would prevail

. over the Rules of 1973. The Pakistan

Rangers Ordinance was promulgated
to constitute a force called the
Pakistan Raﬁgers for the protection of
and maintenance of order in the
border areas. Since with regard fo the
status of the members of the force the

‘Pakistan Rangers Oidfnance is silent, -~

therefore, it can be safely said that .
the employses of the 'Pakfstan
Rangers will be deemed to be civil
servants as they are performing .

duties in connection with affairs of the

Federation and hence under the
Service Tribunels Act, 1973, an
appeal- by a member of the Pakistan
Rangers regarding a matter relating

to terms and conditions of his service .

is compefent . before the Federal
Service Trsz_mal...". -

26. Similarly, in the case of

Commandant, Frontler
Constabulary, ________Khvber

Pakhtunkhwa, Peshawar and

ATT Esa%
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others_vs. Gul Ragib Khan and
others (2018° SCMR 903), the
~ Hon'ble Apex Court has elaborately
examined service strﬁcture of the

employees of Frontier

Constabulary, which is established
under Frontier Conétabulary Act
(ActXI)- of 1915. - Relevant
paragraphs of the said ‘judgment
are reproduced as under:- '
6. Three broad lests for
establishing the status and character
of a civil servant emerge from the
' Constt’tutr’onéf mandate of the afore-
going ' Articles. Firstly, under Article
240(a) of the  Constitution,
appointments to ‘and the terms and
conditions of sétvice of the persons in _
the "service of Pakistan® are be
determined by - or under Act of
Parliament. Secondly, by virtue of
- Afficle 260 of the Constitution,
‘service of - Pakistan’ = means ahy
service, post or office in connection
with the affairs of the Fedsration._
Thirdly, under Article 212(1) (a) of the
Constitution, the exclusive jurisdiction
to adjudicate disputes refating to the
terms and conditions of persons, who
are in the service of Pakistan vests in
an Administrative Tribunal, namely,
the Federal Service Tribunal. These
tesfs are menﬂoried. in the
ammad_M n-u case
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ibid (at pp. 686-689 of the law report).
The definition of the ' temm ‘civil
servant’ In - the .Act adopfs- the
Constitutional criteria given In Article
260 noted above to refterate that a
person who, Inter alla, holds a-civil ~
_ post "in connection with the affairs 6f
the Federation® including ‘ any such
post connacted with defence, to be a -
civil servant. The larger Bench has in
this respect taken the logical step to
incorporate the mquirﬁments under
‘Article - 240 (a) and 260 of the
,' Consﬁtuﬁoh,as"mre _deﬂnitiona!.cﬁteda :
of the term *civil servant” (at p. 682 of

"~ the law repori).

7. Having noticed the qualifying
criteria -of a civil servant under the
law, it Is appropriate now to examine -
the factual matrix of the present
controversy. The FC was established
by the NWFP Constabulary Act, (Act-
XIll) of 1915 ("Constabulary Act?).
-Section 3 of the Constabulary Act

" empowers the Federal Govemment to -
maintain the FC as a force “for the
better protection and administration of
the éxfema.', frontiers of Pakistan
within the limits of or adjoining North-
West 'Frontier or any. part thereof”.
Section 3-A of the- Constabulary Act
authorises the Federal Government to

" employ the FC outside the limits of or
“adjoining the North-West Frontier
Provfm,;e in other parts of Pakistan for

ATT D
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the  better - protection  and

* &dministration of those parts. Section
. 5(1) of the Act ibid vests the Federal

Govamment' with power fo appoint
the Commandant and other persons
including the "District Constabulary
Officers or Assistant Constabulary
Officers of the force in one or more
districts. Section 6 delegates fo. the
Commandant . and . . District
Constabulary Officer the power to
appoint subordinate officers In the -
menner prescribed by Rules made
under the Act ~The Federal -

- _.Govemment exercised ifs power

conferred by - Section 21 of the

. Constabulary Act, to frame the NWFP
'Constabulary . Rules, = - 1958

(“Constabulary Rules”), In order to .
provide_the terms and conditions of

" .service of the oﬂii:ers and.mqn in the

FC. .
8. it will be observed that the

~_matter of terms and conditions of
. service of the respondent-employses
.of the. FC,  are in-the first place

regulated by the Constabulary Act
and elaborated pumt:anr thereto by

the FC Rules. The. provisions made
by the Constabulary Rules are in -

furtherance of and in exerciseé of the
power conferred by the Constabulary
Act. Therefors, the temms and
conditions of service of -the
ermployees of the FC are prescribed

ATTES -
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in the Act and the Rules. The test faid
down in Afticle 240(a) of the
Constitution mquifas that the
appointment to and the terms and
conditions of service of posts in
connection with the affairs of the
Federation and of a sewice of

Pakistan shall be determined ‘by or -

under an Act of* Parllament, T;he ,

expression by or under” in Article

240(a) of the Constitution ‘authorizes

the terms and conditions of service of -

* & civil servant to be provided both by

statute or by statutory rules. The .

provision made in the Constabulary

Act and the Constabulary Rules,

therefore, satisfy the Article 240(a)

" test. The jﬁdgment in the Mgm;nmgd '
Mubeen-us-Selam - case Ibid
endorses this point of view:- |
“86.... The terms and conditions of
service of those employees, however,
are required to be specified under
Article 240 of the Constitution by or

_under Act of the Parllament. Thus, the

. conclusion would. be that only those

persons, who are -In the service of

Pakistan, as discussed hereinabove,

and if their terms and conditions are

govemed either by a statute or -

statutory rulss, in terms of Article 240
of the Constitution, can seek remedy
before the Service Tribunals..”

I27. Similarly, this. Court in the
case of Gul Munir vs. The




ntier jons AFRON

Islamahad end others (2019 PLC
{C.S) 845), on the basis of law laid
down by the Apex: Court in

Commandant, Frontler -
Constabulary ___Khyber
tunkhy r's e

(2018 SCMR 903), while dealing
with the case of Federal Levies

- Force, which was established

through  Federal- Levies Force .
Regulation, 2012 having the same
structure .of service for ts

~ employees/force as ‘provided in’

'Regulation No. 1 of 2014 has held
that employees of the Federal
Levies Force whose terms and-
‘conditions of service are govemed
under Federal Levies’ Force
Regulation, 2012 are civil servants.
Keeping in view the above, the

- Force established under Regulation

No. 1 of 2014 qualifies the criteria
of being civil servant in view of its
composition, functions and duties
as per law laid down by the Apex
Court in the cases of Federation of
Pakistan _through Secretary,
Ministry of Interjor _(Interior

Dlyvision). Islamabad and 2 others -
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. R x=D ammad
Nazir _ (1998 SCMR 1081) and
Commapdant. ~__ Fropn tier |
Constabulary, _Khyber
Pakhtunkhwa, Peshawar and

others vs. Gul Raqib Khan and

~ others (2018 SCMR 903), thus, the

preliminary objection raised by the
leamed  counsels for. the
respondents is sustained - and
accordingly, the _bi'ésént_ petitions In
view of clear bar contained In

. Article 212 of thie Constitution are

not maintainable. ‘ The present
petitioners may agitate their
grievances before the Provincial
Services Tribunal. However, prior to

this judgment, the status of present
petitioners being a clvil servant was. -
not determined. and in the similar.

cases, the Apex Court in Guf Ragib

Khan's case (2018 SCMR 903)
has held that: ' _
“11. it follows from the dicta laid

_down above that the protection of the

border areas Is a soversign function
belonging to and pe:fanned by the -
Federation. ~ The same duty is
performed equally | the present case
by the FC not only on the frontiers -,of _
KPK Province but also by maintaining -

order in other parts of Pakistan. For
discharging- such functions, 'the

ATTE :
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services rendsred by the FC have
direct nexus with the affairs of the
Federation. Therefors, the reasons
given in the Muhammad Nazir case
(supra) fully apply here &s well and we
hold that the employees of FC are civil
servants. Insofar as the question of

. competent remedy in respect of

service disputes of FC men is
concemed, we hold that in a matter
relating to the terms and conditions’ of
service of the. respondent-employees |
of the FC, an appeal before the -
Federal Service Tribunal Is avallable to

" them as the exclusive remedy under

the law. Accordingly, this remedy may
be availed by them wittiin the statutory.
period of fimitation commencing from
the dqté of Issuance of certified copy

" of this judgment. All these appeals

filed by the - appeliant-Commandant,

'FC are according ‘allowed in above

terms”.

When case of the petitioners (PATA

queml Levies Force) was examined in
Juxtabosiﬁon_ with the Provincial Levies
Force and ibid judgment, we observed that
service of both the fo_rcés is govemed
under the: rules- so framed under ‘the
brovisions of ““Provincial Administerﬁd

Tribal Areas Levies Force Regulation,

ATTES
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2012°. Therefore, we believe that - the
status of petitioners Is that of civil servants
for all practical and matén'al purposes.l and

as such, the niatt_er of terms and;

- conditions of their service squarely falls

outside the ambit of writ jurisdiction of this -

court givén the explicit bar contained in -

Atticle 212 of the Constihition. As earlier

_ discussed service rules of the petitioners

(PATA Feder"af_ Levies Force) and
Provincial Levies Forcé both were framed
under tﬁe.—. prolvision.s of _‘vafnciall
Administered Tribal Areas Levies Force

Regulation, 2012" and through the ibid

" judgment, the personnel of Provincial

Levies Force were declared as Civil

Servants after exhaustively disous'sh the
matter of Levies Force performing thelr
duties in PATA. Therefore, on the same
premise, we have no hesi.taﬁonfm hold thaf :
the petltionérs ére Civil Sgrvants as tljueér
service fulfils the entire criterla of Civil

Servants .so provided by the law. Leamned | |

-'counsel representing the petitlohers could
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 not distinguish the status 6f petitioners

(PATA Federal Levies Force) vis & vis
Provincial Leavy Force iﬁ any manner. Both-
forces are performing their functions'in the
same area for lhe'- same object and;

purpose, and both _ére belng maintained

through  the = provincial excheq_uer. '

Therefore, the matters arising out of the

" terms and: conditions of service of the

petitioners are only -amenable . to the

jurisdiction of the Service Tribunal In terms

of Article 212 of the Constitution.

So far as the contention of petitioners

that they have challenged the vires of the

impugned Notification and as such the
same are not amenable to'the jurisdiction

of the Service Tribunal is concemed,

suffice it to state that it has long been

settled that Service Tribunal has ample
jurisdiction to deal with the issue of vires of

the iaw and _fules_framed thereunder, 2015

| SCMR 253 NATIONAL ASSEMBLY

SECRETARIAT .. through Sectrary V.
MANZOOR AHMAD and others.

ATTE |
EXAMIN o
pesnawar High'Cgurt
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Therefore, the contention so agitated at the _ .

. bar is misconceived and as such repélled.

I view thereof, the status of
petitioners has been declared as that of
Civil Servants and the niatter in question . -
revolves around the terms aﬁd; cdnditlons_l-
of their service which does fall outside the
jurisdiction of this court given tﬁe baringl
provision of Article 212 of the Constitution _

and as such instant petitions are dismissed: -

' being not' maintainable, However, - the

petitioners :may_ approach . the worthy

Service Tribunal for the redressal of their

grievancs If so advised. Albeit, earlier the

status of petitioners heing civil servants
was not determined, therefore, the
petitioners fnay avalil tﬁe remedy of appeal
within the ‘statutory period of imitation
corﬁmenclng from the date of issuance c;f‘,
the certified. copy of- this judgment in terms |
of the judgment of august apex coﬁrt in Gul
Raqib-khan's case 2018 SCMR 903, ..
COC  Nos3gM2021  in
W.P.No.367-M/2021 and; COC No.436-

ATT Eg D’
EXAMINE :
Peshawar . &ourt
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PR2022 in W.P.No.1335-P/2022 are

Dt.26/11/2022.

HON'BLE MRJUSTICE LAL JAN KHATTAK,

HON'BLE MRJUSTICE 8 M ATTIQUE SHAH &
mwwm

(._,)l 3@"“’”""'_‘_'*"

Fojs-2 =

LT L LY LWV S

Jaty,
Hate of P:u}‘nl.;..:m of Appdicaiiun....
No of Pages, SUPTNIS d o

Copying FeCoamae oo i v s r e,

Tmul-....._--‘_._._-..‘.._... J 3.- —_—

...............

Date of Prepurii o ?-_..,;-...“é:.n
Date of Dudivery of Coge L. (? L2 2”’

LRSS SNyt o
2 cptvi-d }h_... ‘(\ _u\‘g

temmanes ,n-uup-u,-‘

& -—M—l.-!'.-..—-—.m—.-_...-

dismissed for having become infmch.toq's.
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