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_ | ! . F 20z

Identified by counsels

e

' Sardar Hussain Appellant
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR: (CAMP COURT AT SWAT)

w

TKE: :vher Pakdtochwa

. *Qe_-r-."'s:c Tt el
Serv ice App ea’ No‘—& Of 2023 E3invy Nnog}_ﬂ

ul:J;#uL

Sardar Huss:an Slo Hameed Gul R/o Madyan, District Swat

e Appellant
VERSUS

1) Government of Khyber ﬁakhtunkhwa through  Chief
Secretary, Civil Secretariat at Peshawar.

- 2) Government of Khyber through Secretary Home & Tribal

Affairs Department, Civil Secretariat at Peshawar.
3) Commandant Swat Leweleeputy Commissioner, District

Swat.
....................... Respondents
APPEAL UNDER SECTION 4 OF
- THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL ACT, 1974. )
PRAYER:

On acceptance of this Appeal, Notifications No.
SO(Pol'ice.-lI)HDlMKDILeviesIMisc.lzozo dated
* 224032021 & No. SO (Police-ll)HD/-3/Federal
Levies 2021 dated 21-10-2021 and subsequent

as¥  retirement orders issqea by respondent No.2 may
- é—e‘_a‘ﬁ‘:? ¢ bedeclared as illegai and the same be set aside
2 3 W’_&_‘ . and appellant may be held entitied to complete his

ser\nce -Aill attammg 60 years age in light of
" Notification dated 14-07-2020. Consequently,
. office ‘order dated ;26-05-2022 issued by
Commandant Swat Levies/DC Swat be struck
down and appellant may be re-instated in service.



k]

2.

Alternatively, the impugned notifications may be
~declared to be ineffective upon the rights of the

appellant and he may be allowed to complete his
" service till attéi.r_iing 60 years of age.

2

3)-

4

.. Levies Force having a considerable length of service at his
credit (Copy of Appointment brder is Annexure “A”).

- 5)

Y

- Res;péctfgllv Sheweth:

Th:at the appellaht has beeﬁ serving as regular member of

. That ‘services of the appellént were initiafly regulated under

the Felderal' Levies Force ‘Rules, 1962, which were non-
statutory. -

That subsequently, the 'Govérnor Khyber Pakhtunkhwa, under
fhe omitted Article 247(4)'01" the Constitution promulgated the

'PATA Levies Force Regulations, 2012. Consequently, the

Provincial Government framed Service Rules for the Levies
Force in 2013 (Copy of relevant text of Service Rules notified

in February 2013 is Annexure “B”).

'That Schedule-lll of the above mentioned Rules, which

provided for length of service towards retirement had certain

anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were

removed to a larger extent (Copy of amended Rules notified in
December 2013 are Annexure “C”).

That the relevant Rules IWe,re further amended in July 2020.

Regarqlihg the Iength of ée;vice towards retirement, Rule 17

" was "amn_ended to the effect trj‘at all Levies personnel shall retire

from service on attaining 'thg 'age of superannuation i.e Sixty
Years. Furthermore, Schedule-lli which provided for certain

“length -of service, was deleted by virtue of the amendment

(Copy of amendments notified in July 2020 are Annexure “D").

That the rules were further amended on 23-03-2021. Rule 17,

~ which pfovigle‘d for retirement on reaching superannuation was



3

again _omittéd and Schedule-lll was revived with certain

amendments. Consequently,. the junior rank officials like the
present appellant would retire after performing certain years of

service or on reaching certain age. For instance Hawaldar

would retire on reaching 31 years of service or 51 years of

. age, Naik 29 years of service or 48 years of age, L/Naik 27

year of service or 45 years of age and Sepoy 25 years of

- service or 42 years of age, whichever is earlier (Copy of

amended Rules notified in March 2021 are Annexure "E".

That the above mentioned Rules being extremely detrimental

to him, the appellant filed repréééntation before the concerned

quarters for redressal of his grievances. The same has not

. been responded to aé yet (COpy'of representation is Annexure

_3)

5

10) :

. Gov,e.rnment- made furtherl afhendments in the Federal Levies

11)

" .above mentioned further amendments in the relevant rules,

“F).

/

That the appellant alongwith other similarly placed personnel

of the Levies Force got retired from service on reaching

' c‘ertaih age/completion of- certain length of service as

prescribed by the above mentioned Rules (Copy of retirement

-order is attached as Anne'xu['e “G”).

That the appellant along ‘with other similarly placed persons

invoked the Constitutional Jurisdiction of the Hon'ble

- Peshawar High Court by way of filing various constitutional
' Petitions,'challenging vires of the above mentioned rules.

That dufing the pendéncy of the said petitions, the Provincial

- Rules on _21-10-2021, whef%by retirement age in respect of

lower ranked members of the Force was enhanced by a few
years (Copy of amended Levies Rules notified on 21-10-2021

* are Annexure “H").

That the appellant filed another representation against the

which was never responded to. (Copy of memb of second
representation is Annexure “I").



12)

13)

14)

15)

16)

4

That against the above mentioned Rules framed by the
Provincial Government, the appellant alongwith other similarly
placed persons filed various oiher constitutional petitions (W.P
N0.469-M/2021, W.P No.470-M/2021, W.P No0.337-M/2021,
W.P No.338-M/2021, W.P No.333-M/2021, W.P No.1252-
M/2021 and W.P No.335-M/2021) before the Hon’ble Peshawar
High Court. However, because of jurisdictional issues, the
matter was referred to a larger Bench.

Thét in-light of the above mentioned Act, other similarly placed
employees of the levies force filed a constitutional petition (WP
No. 1281-M/2022) before the Hon’ble Peshawar High Court
Mingora Bench to the extent of their re-instatement in light of
the Provincial Assembly’s Act. The petition was allowed by the
Hon'ble High Court vide judgment dated 23-11-2022 whereby
the respondents were directed to re-instate the then petitioners.
Subsequently, the appellant alongwith other similarly placed
employees of Swat Levies Force were re-instated in service,
however later on, the appellant was again retired from service
after completing the requisite age i.e 45 years under the garb of
amended Levies Rules notified on 21-10-2021. It is worth

mentioning that vires of the impugned rules were not challenged

'in the said pefition, which are being impugned through the

instant appeal (Copy of order dated 26-05-2022 is attached as
Annexure “J"). .

That the appellant filed another representation against the
above mentioned order, whichlwas_ never responded to. (Copy
of third representation is Annexure “K").

That a larger Bench of the Hon’ble Peshawar High Court heard
the connected petitions on 29-11-2022. Consequently, the

. Hon'ble High Court decided that personnel of the levies force

are civil servants and their employment matters would be dealt
with by this Hon'ble Tribunal (Copy of order dated 29-11-2022 is
Annexure “L).

That being aggrieved with the impugned notifications and
subsequent retirement order, the instant appeat is being filed

| before this Hon'ble Tribunal, inter alia, on the following grounds:



'GROUNDS:

A)

B

That the impugned act of amending the relevant Service Rules
to the detriment of the appeyl!lant and subsequent retirement is
illegal and un-Constitutional. Hence, the same acts are liable

td be declared as such.

That it is a settled law that é’ervice rules cannot be amended to
the detriment of public sector employees. Even, if they are so

* - amended, the same having prospective effect cannot be

o)

D)

applied against the existing employees

That after the 25" Constitutional amendment, the new

‘Constitutional regime demanded streamlining of the erstwhile

Tribal Areas with the rest of the Province. So much so, Levies

personnel serving in erstwhile FATA and Khasadar Force

were accommodated to a larger extent where the Provincial

ﬂssemb’ly passed ain Act aimed at streamlining the service

- structure of Ex. FATA Levies Force. The Act not only provides

unifdrm retirement age i.e 60 years for the whole Force but

rather enjoins upon the Prévincial Government to take steps

Itowards absorption of the:, said Levies and Khasadars in

regutar police'. Regrettably, the appeliant have been treated in
violation of the Constitutiorial spirit particularly after the 25%
Constitutional amendment apd subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,

would be raised at the time of oral sgbmissions.

It is, therefore, humbly prayed that on acceptance of this
appeal, '

(i) On acceptance of this Appeal, Notifications No.
~ SO(Police-I)HD/MKD/Levies/Misc./2020 dated
22-03-2021 & No. SO (Police-Il)HD/1-3/Federal
Levies 2021 dated 21-10-2021 and subsequent

- retirement orders issued by respondent No.2
may be declared als.'izllegal and the same be set



5?

"alside‘-énd appellantnmay be held entitled to
. complete his service till attaining 60 years age in
 light of ‘Notiﬁcati‘on. dated  14-07-2020.
. anséquent_ly, ofﬁcez‘.order' dated 26-05-2022
| is_suéd by Cbmmandfant Swat Levies/DC :Swat
. be st.ruék-,doy\'m and appellant may be re-instated
E'_in'seryice'. |
(i) Alternéti\'ely, the_ impugned notifications may be
!' deélaréd to be ineffective upon the rights of the
© " appellant and the appellant be allowed to
| complete his service till attaining 60 years of age,
(iii) A'ny other remedy though may not specifically
prayed for, but which circumstances of the case
- would dema_'nd in the interests of justice, may also
be granted. | |

| Sardar Hussian
% Identified by counsels

Dr ‘Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

‘G

Umar Sadiq Advocate High-Court

" . CERTIFICATE:

- Certified that no such Iike_-appeal haé earlier been filed before
 this Hon'ble Tribunal on the subject matter.

' Appellant

- Sardar Hussian



* BEFORE THE KHYBER PAKHTUNKHWA SERVICE @
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT) .

Service Appeal No._______ of 2023

| Sérdar HUSSAIN .o .......Appellant

Government of Khyber PakhtqhkhWa and another

o AR i e .. ROSPONdeNts

o - AFFIDAVIT

i, Safdar-Hussaiq (Appéllant),_ do hereby solemnly affirm
and'debia(e that the contents of the above titled Appeal are
true| and correct to the best of my knowledge and belief.
Fuithermore, no such fike appeal has earlier been filed
'.before-'this Hon'able Trib-uigal or elsewhere on this subject

£

1
matter

DEPONENT

Sardar Hussain




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

S_ervicé AppealNo. - - of 2023

Sardar Hussain...._....l...-. e e Appellant

- Government of Khyber Pakhtunkhwa and another

....Respondents

ADDRESSES OF THE PARTIES

APPELLANT:

| Sardar Hussién Slo H'ameedJG,uI R/o Madyan, District Swat
[Sepoy No.550593]. - ;
(NIC#15602 7004623- 5) 1 (Celi# | )

RESPONbENTS

1) Gov_ern_meht of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar.
| 2) Go'verﬁment of Khyber through Secretary Home & Tribal Affairs
Departmént Civil Secretariat at Peshawar.
3) Commandant Swat Leweleeputy Commlssmner District Swat

’ Appellant
Y

Sardar Hussain
Identified by counsels

i

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

>

Umar Sadiq Advocate High Court
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No. | Al o6

.ORDER.

SWAT LL‘VIES

/DCO

Dated the _/© /§/2010.

.

OFFICE OF THE DISTRICT COORDINA'IT‘['ON OFFICER SWAT/COMMANDANT

A

As per recommendalions of the Departmental Selection

i
‘A

Comnmtcc Lhe D1smct Coordination Officer/Com: 1*1anda.nt Swat Levies has been .

plus usual allowances, against the vacant post wita immediate effect:-

S/N Naine Father Name; Addres_n
. | BaBOZAI L
I | Auvn Utia | Kieshed A - Village, Shahdars. Watkey, Mingors \/
2 M. Raflq- - M. itashad Village: (Odigrmm, Babuzai (Ex-Service Man)
3 Abdul Siar . _Raglian Shzh Nawakily:Mingons -
o Mian Sher Yousal® Mian Gul Yousaf Bismillat Mosjld No. 1 Guikada  * 7~
5 .7 | Hanif Khon ~  «| Bakht Bitand Klian village; Gallgram pfo S.Sharif v
6 | Rehma Al Porwsnst Khen Muhalla, Fathi Khan Khel, Mmlglnvir —
BAHRAIN
7 M. Hussuin Kushinir Kliun Villnge. Chani Garhi, P/O Bahrain
8 M. All::l _- Anwer Zeb Village, Chail, #0O Madyan
9 | Uatibur Rebynn < Stetizad Gut - -] Vittage. % wor kat, PO Madym
. S 10 3 M lt_m;q t M., Nazir -1 Vilkge, nyuﬁunl&:m P/O Behrain
) \/ :n'i_- AT Rehmon v M, Shurin Muohatla, Axiz A-bad.Chhil‘ Magayan L/
' 12 'S:zydurfiussnin. ' Hameed Gul =~ -

Gutistan..hail, PO Madayua L~

pleascd to notily the appointment of the following candadatcs as Sepoy BPS-0S -

13| sakhe Atunig Karim Klan Villngel Chail. pfo Madyon .
. 14§ M. Haltem Haji Gul Viflage, Zor Kaloy. Bahrain
- . . | BARIKOT . Pai
) . 15 | Inayatwr _Rahmnn_. , Ubaid ur Retnan - . | Moh Walkhel Kotn [V /
"1 16 | Mulernmad Rinz "} Azizur Rehman - Moh. Wuli:Khel Kota: v -
.".'-.« oo 07 . Muthammad Ikram Sher Dud Moh. Ksrimabagd Kola, \// .
A U . 18 Flawad 'Siynhosh Khan . Moh, l\l‘mlg:‘lri Kola I/ /'
! t Ralin Mtl‘?::l:‘lull.l \ Sowdagns ' Muhn'll.t Aboh. “Seral, lhnl.ot L/
‘ _- 20 I\'usm Muhammad _Naik Muhammad Shah M)fﬂm. l; trik_u:
CHARBAGH ,
e e 20 { M.Ab Gul Andar Muhaits, Sormi P/O Charbogh
T <22 L twat Sandar Al Mioh. A tn Gofibagh \r’” P
S 25, | Najechatiat v | SherAGaIKlan . | Mol Teekai China, Village, Charbagh L™
oo 24| M. Abbas Khin Foridgan Khan Moh. Culahad Saic \”
A 25 | Abdet Watub Atdat Maula | Mob. Shendond Golibagh
| 26 | Mubimmad Sadig Muhamand Ruziq Noar ;c;t.nhhl Churbagh :
& q-fl‘:“';'-. DRI S
.;- .' . ': r*- - S C‘ 7’( - 5



- ' p 27 - ﬂfmr'Mahmujnud Vl-'.‘ Gulam Nubi Mah Chuwk Kabal ‘
e 'I'r!‘lln Khan C Sutlnnlaliiwl : | Vitlage. :;ihl.hdlll vatkay, Kebal ]
29 | Saké Ammn Klian Bkt Zamin Segram Koza Bandai \~
_.. W | Sohall Ahinadi - -, Zaing Jan : "Koz.Cham Dherai Baba Jee
S 31, | Jamad ud Din T '} Isemil - L _ | Moh, Bismitlaly Msjid Shalidara, Kabsl "U ,.di.- ¥
32§ Pamvana kbt s Muohgt Khan °~ ’ Mnh.Se;um Koza Bandai \”°
. I]3~ .1 Dakhty Rl.hm:m P ‘Abdul Mstany .« Goldam, Dawlsi, Kobal
E ) " M Sml‘ullah ‘/ " Sher Khan _' “ | Moh, Gharibabed Kanju
©35 Anwarulfah 7 "Homidulloh © . ] Kanju Chowk Kahju .-
KHAWZAKHELA _ L
' 36 | Azizur Rewman Hamishn Gul Muhalla, Fagira P/fo K.Khela
37 | Swlme b _Sahanst Khan b, Klinwaza Khela
i -:'.a. - AJechh Rhan ) - ch.; Sar Khon ) Langer Khawnzkhela
MATTA - o T ' ;
39 ibrztup - " | Noorur Rshim Villoge, Gharal. /0 Chuprisi. Mahia L/
40 | ZwurRetnn .} AminGut Villsge, Sakhra PO Malls \”
41 | Abubakkor Saddig 3 Sher Zada ‘ : Manz Palawy Matis Khatlri Metta
42 ;Ioor Ali Shati v 7 Mulwnmrileh‘wn - Nhaverrai- Matta } -
43 Misn Sald Ghafoor -, Mian Soid Qanar All thcb‘ Muhalla, Chem, Chapriyal, Matta

TERMS AND CONDITIONS

".' 1- Thclr rec:rmtment will be subject to the venﬁcat.mn of the anteccdents of
the apphcant from the. concerned agencxcs

2- '. Thc appomtecs wﬂl be allowed to resign. the semcc on one month pnm
notloe and- in case of rcmgnatlon without hotice, two months
Puy/al]ow-mccs if any shall be forfeited in favour of Government.

4

3L Ihe’tr services can be Lermma{ed at any time.in case thelr pcrformance is
‘ found un-satisfactory.

4 ’I‘hc appointees should Jom duties mthm one. we
' " order. :

DISTRICT COORDINATION OFFICER/
COMMANDANT SWAT LEVIES.
[ i tQ E 8 / DCO - ' '
: Copy forwarded to:- -
. 1- Dls'tnct Accounts Officer, Swat.
2- Officials concerned.

P R ‘ms'rmc'r coonnnmnon OFFICER/ .
Tl e s CGMMANDANT SWATLEVIES

+ . -
- e e -,
a . ¢« "
. . . . . ' .
. - . - o -
« - . N - N M v+
- . . 34
v - - - ‘ .
. .- .
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ln mxse of thc power oonfetred by Secuon 9 ot' the PATA Levies Force
i . 'Rngu.latlcrn 2012 {he vamcmlly Governm:!nt of Khyber Pakhnmkhwa is pleased to

e .'makctha t'qllowlng mles, namcly‘-

$hort title nnd commencement-- (1) Thesc mlm may be- callcd Provincially

) 2013.

Deﬂnlﬁcn:—

Admimm Tﬂbal Areas (PATA) chcml Levies Force Scrvice (Apcnded) Rules, - "
(2) ‘They shall mmn into fome atonoe

(1) In tinsa Rxdes. unless the context otherwise reqmrc. the followmg

. expr:sdon shall h:m: the menntng hc:eby mpectwely ﬂSSlgned to thcm. nnmely -

W .

. ._.‘(b)

(d)

Lo "-.',,(,‘1)".'

"Appomung Authorlty" means the uppomtmg authority spemﬂed in rule-4;

“Comm!nﬂmf' means Commnndnnt of the Force, 'who shall be the
Dcpmv

Commmoner in their tespective jm‘lsdicﬁon,

“Dﬂp‘ﬂy (?»'.'mlmﬁﬂ*fllmt (Opﬂrlﬁon)" means as, A.smtmt Commissioner or.

- any. oﬁieer oftho Dislnct dmgnatea as such by the provineial government
. 'who shnll be Dcputy commnndant (Openhon) of t.he Foree in PATA, to

- - e.xcmise in’ his. mspoctwe jmsdnctmn such power and perform such -

Eunchons a3 may be prescribed; and ‘who shall" be responsxble to the
COmmmdan‘t foropaahomlmnttcrs of the Force in PATA.

“Dcpuiy Comandant *(Administration)” means quuty Commandant
(Admmmtmhon) ot‘ the Force, who shall be an ofﬁcer of the’ provincial

govemmmtoranyoﬁ'ioerofthc District designated as such by the

pttmnmal govanmmt ‘to exercise in his respecnve jurisdiction such

powusmdperfommchftmchonsasmaybepmmbedmdwhoshallbe‘

msponm’ble 0 the Gurmnmdam in. ad:mmstmhon and establrshment

NN | mattmofthcf-‘orcemlwrh
. .'_ ,j'(‘) "

"Govemmznt" means the Govemmmt othyber Pﬁkht\mkhwa,

“Home Depmmmt" mms Provmcnal Home & Tnbunal Aﬁ'alrs
D t-. R

“lmtmlreermunmt" tnem appomtment made other than by pmmotmn or |

bytrmfer . i .
. ; = e TT
Sehedulé mﬁamﬂwSchedule nppendedtothm rules

g

P At

R e



smmnuwm o
SeeRuIc 17 -

a‘PostIRmk

.-Length of smnedAge

SRR | BB 'Subadumqpms-ts)

38 yem mm or 03 years service as Subodar MIIJOT' or 60
yemagawhmhtmfkuﬂm

BT :smdu (139-13)

.- n,gc whlchem‘ is earlier

serviceormymburvieoasquodaronS?yurs

N o I 'Nub Suhadu(ns-u)

'32 yaqm sd'vwe or 03 ysus ‘service ns Nlab Subcdnr or 54
. year!agewhmtmeriscurliet

12 _'._- Havn{du(Bs-S)

' 29yunmmm03ywsmimasﬂnvnldaror53yean :
s agewhlcherumeaﬂm

-',

B ;Naik,(Bs-?) i

126 years service or’ 03 years service as Nalk or 48 years age
' wh;chever is p.a.rher

AR (BS-G)

wlm-.heveria ‘eariier

mmwm&mmm&uw;&orﬁ years age |

12 T Seposr(as-s

- ZOymsuvieeoMZyeuugowhmhwu is earlier
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Al ‘Comimpssioners, RKhybet Pakhiunkhwo. )

. All Depuly Commlssioners. Khybef Pukhlunkjwa :

.” Provinciol potice Officers érs; Khyber Pakhlunk}mo . o

. All Heads of Altache ed Depcﬂmem in.Khyber Pokhiunkhwa. :
9. pSOtoihe Chief secretary. Khybef: Pokhiunkmra i

|
11, Qiregtien intormiation: Khyter | PaKRunkhwa, ; i
-.12, The Mangef deemmenl Prinfing & Stationefy Da ent, Khybes }

Pokhtunkhwa. He.ls requasted 1o pubiish lna abov%hlohﬁccﬂnn in the Extro !

* Ordinary Gazetje of Khyber Pakhlunkrm and supply 50 coples (Pdnted) of i
‘the.same. to 1ha Home Depoﬂment ! .
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ORDER [Retirement) 1‘

. '-Iﬁ'. pur.s'm:ncg" of Sgnncz Rules Schedule-III amended Notification
No.SO(Police-IT)HD/1-3/Federal Levies 2021, dated 21/10/2021, issued by Government of
Khyber Pakhtunkhwa Home & Tribal Affairs Department Peshawar, &L_S-QM’MB
Sepoy/Constable (BPS-07), P.No.00550593, who has completed the requisite oge.ie 45-

years, is hereby retired from Service w.e.f 10/05/2022 (A/N), with allowed financial benefits
under the rules/policy in vogue. o

Copy forwarded to:- . L
The Commissioner Malakand Division at Sqidy Sharif Swat,

2- The PS to Secretary Home & TAs Deptt: Peshawar,
3-  The Assistant Commissioner Behrain, Swot, , g‘_?
4- The Section Of ficer (Police-IT) Home & TAs Deptt: Peshawar,

. - The Section Officer (Budget) Home & TAs Deptt: Peshawar,
! - For information w/r to the above, please. .
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ont Sheet
PESHAWAR HIGH COURT "“‘SHAWAR.
|  (JUDICIAL DEPARTMENT.)
W.P.No.470-P/202] .
Date of hééring - 29:11 2022;
o .'Barrister DrAdnan for the petrtioners
o M Saqtb Raza, AA.G for the respondents

S i ATTIQUE :§HA.H, J:- For the reasons
1 recorded in our detalled judgment of even- |
| date in WPNo36T-M2021 -fitled -
“Muhamrad Ghafar etc. Vs. Govt of

Khyber Pakhtunkhwa this writ petitlon is

dlsmlssed
N . 5
¢ Announced. . - JUDGE

'Dt.29/11/2022:

, | :

. i | . B
HON'BLE MRIUSTICE LAL JAN KHATTAK,
HON'BLE MRJUSTICE S M ATTIQUE SHAH &

L ARSHAD ALL

o ’
(A-KBHAN Cours Saretary)
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PESHAWAR HIGH COURT PESHAWAR.

. (JUDICIAL DEPAR‘I‘MEN’I’)

| W.P:No.367-M/2021 with LR,
CM Nos, 1053/2021 & 118312022,
JUDGMENT

Date of hearing - —  29.11.2022.
Blanjister Dr.Adnan for petitioners.
Mr.Saqib Raza, A.A.G for the respondents.

. S.M ATTIQUE SHAH, J:- Through this
i single judgment, we shall also decide the-
| connected writ petitions bearing Nos.337-
M/2021, 406-M/2021, 503-M/2021, 514-
M/2021, 518-M/2021, 450-M/2021, 601-
M/2021, 681- M2021, 632- M/2021, 918-
| M/2021, 968- M/2021, 980- M/2021, 1221-
M/2021, 1222-M/2021, 1252-M/2021, 2210-
P/2021, 2913-P/2021, 5092-F/2021, 5423-
P/2021, and 5424-P/2021 as adjudication
of a cbrﬁmon question of law and fact Is
;nvolved in atl the petitions wherein the
. petitioners have chalienged the vires of
notification No. SO (Police-Il} HD/
MKD/Levies/Misc/2020 dated 22.03.2021
Wh_erébylon the basis of Im_pugrjed office

- order beaﬁng No.128/DC/CSL. | dateé'

ATTEﬁigb

H
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Rashawar H,Mgﬁ”



\

o

- e ——

20.04.2021, they have been retired from

service with further prayer that they be

reinstated into service from the date of their
retirement ie. 20.04.2021 with all back
benefits. |n. alternative, they have p_rayed
thét the res}poﬁdents' be directed to treat
them at par with erstwhile Federal Levies of

Federally Administrated Tribal Area (FATA)

" and; absorb them in police and; grani them

full pensionary benefits.

2. Ukéwise in W.P.Nos.333-M2021,
334-M/2021, 335-M/2021, 338-M/2021,
345-M/2021, 1026-M/2021, 1035-M/2021,
1167-M/202i, 1206-M/2021, 1207-M/2021,
34-M/2022, 212-M/202 and 993-P/2022 the
petitioners have made the following prayer:

“On acceptance of this writ
 petition, the impugned Notification
‘SO (Police-ll} HD/ MKD/Levies/
Mlisc/2020 is against law and the
fundamental rights guaranteed by
the Constitution of Islamic
Republic of Pakistan, 1973, may
be declared lilegal vold ab Initio
and’ of no legal effects on the
rights of the petitioners.”

ATTE ]’% |
i _EXAM?\LE;@
Heshawar Hiyt ®ourt
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Similarly, in COC Nos.38-M/2021 in
W.P:No.367-M/2021 and COC No.436-
 Pr2022 jn W.P.No.1335-P/2022 petitioners
' seek ‘ initiation ﬁf .contempt of court
prooeedi:ngs against the respondents for
viblatiﬁg the order- of this court L;lated
' 21.04.2021 passed in W.P.No.367-M/2021.
3. Brief facts of the case(s) are that the
petition‘er; were appointed in the “Swat.
Levies Force” as'éepoys etc. and prééently '
. terms and conditions of their services are |
regulated by “Provinclally Adminis'tratedl
Tribal Areas IL-evies 'Force_ Regulation 2012
whereunder besides PATA Levies Force
Ru!eé, 2012, PA ';;"A Levies Force Service | |
(Amended) Rules 2013 were also framed:
Rule 17 of the Amended Rules 2013, deals
with Ith'é% retirgmé_'nt of personnel of the
force, which was amended vide noif;‘]cation
dated 12.12.2013 in the manner that “Aff
the ;;ersonne.' shall retire &s per
§chedi:l§!ﬂ and no extension in service

beyond retirement shall be grantéd”. On

14.07.2020, vide - Notification No.SO




- -— m———-

(Police-INHD/1-3, rule 17 was further .
amended by deleting schedule-IV as “All '+

" uniformed force shall retire from service .

on atm}nfng the age of superannuation

i.e. Sfxiy_ (60) years or they may opt for

retirement after completion of twenty-

five (25) years regular  seivice”.

‘Thereaf’tér once - again through certain. .

modifications rile, 17 was amended by

giving life to the deleted schedule-11! of the -

rules 2613 as L_gnder:-

“Retirement; All levy personnéel
shall retire as per Schedule-lil
énq no extension in service
after retirement shall be

granted "

. 4, Being aggrleved from the ibid

amendment, the -Fnetltlonefs have filed the
instaﬁt ;'netitions.

5. Pursuant to the directions of this
court re'spondents have ﬁled their parawise
comments, whgrain issuance of the desired
writs-has been opposed.

6. Llieamed counsel representing the

petiﬁoﬁeprs vehemently argued ':thei't. the

CATT TED
EX ER
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impugned Notification is arbitrary, perverse, |
illsgal, 'ssued without lawful authority and -
malg fide intention just to deprive the -

p‘ét}g‘igniers_ of their vested rights accrued in

i

thejr. favour hence violative of their

el .
i S

fitilpggméntai rights guaranteed under the

Cpns‘titution‘_land thus not sustainable in the -

eve of law.I That though the impugned
Notiﬁca;ﬁ,on was issued under the regulation
2012. However, aﬁer the 25" Constitutional
amendn‘?ent, the Qaid regulation does not
hold ﬂlglq, therefore,  the impugned
Notificatiori Is liable to be set aside.

7. Cpnveréely.- | worthy - AAG
rebresélliting the r;aspondgntg oppbsed fhg

a_rgume!{nts so advanced by learned counsei

representing the betitioners at the bar while .

arguing that after the 25" amendment the
Provincial  Assembly  passed  the

continuation of laws Act No.111 of 2019

through which the laws ap_piichble to
erstwhile PATA were allowed to continue .

including “Provinclal Administered Tribal

Areas Leﬁ'es Force Regulation, 201 2" and;

1l

ATTEST Eb.
o ' EXAMINER
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therefore,. the impugned Notification was

issued per law which does not-require any

interference by ‘this court In lts writ

|
|
|
1

jurisdiction under Article 199 of the

Constitution. Further, petitioners “are . Civil
) -

Ser'\iaht::s, and; matter in question revolves

around the terms and conditions of their

. service which is the exclusive domain of °

the  Service Tribundl as such the
Jurisdiction of this‘court is barred ineﬁ‘ the
explicit provision of Article 212 of the
Constitution. | h

8..  Heard. Record perused. -

9. ‘Befare discussing merits of the case
we deem it appropriate to discuss the

background of the matter in hand to

properly comprehend the issue involved

therein, It is uyo‘rth_ mentioning that earller

 the sefvlces of the Levies Force were dealt

with under the Frontier ;'n"egular Corps-

(FIC) rules, 1962 which was substituted by

the “Provincial Administered Tribal Aregs
Levies Force Regulation, 2012” (regﬁiilétipﬁ )

and under the said regulation "PATA Levies

ATTE

EXAMIN

R
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Force (service) Rules, 2012° were framed

- for Provincial Levies Force. While separate
. service rules were aiso framed thereunder

for P/t TA Federal Levies Ferce performing

duties in "PATA” known as “PATA Federal
Levies Force Serwce (Amended) Rules

2013 Rule 17 of the ibid rules deals with -

. the retirement of the Levi:s personnel

which was amended from time to time.

However, . petitioners  have become

egg‘rievedufrem ‘the impugned Notification
vide which the petitieners' re_tiren':l'ent age |
was altered which is challenged by them
through instant petitions.

10. The main contention of the

. petitioners is that after 25 amendment the -

regulation has Iost its efficacy and s‘anctity
and has become redundant therefore the
tmpugned amendment under the said
regulation is |Ilegal belng void ab initio. It Is
wb'rth' mentioning that after the 25%
amendment In 2018 both FATA & PATA

were merged in the province of Khyber

‘Pakhtunkhwa and Federal Levies Force

. BRAMINEGZ
HggHgwT H!\{; el T
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-following terms:-

working in FATA was merged into the
regular pé_\_lice of the province. Albeit, in

Malakand Division, Levies Force is stil

regulated by “PATA Federal Levies Force

Service (Amended) Rules 2013 in \iew of

' the. Knyber Pakhtunkhwa Act No 111 of

2019 t!l'lr"pugh which the laws prgvéfbnt in
erstwhile PATA .at the frm of 25
ar..nle';ndment' ' weréi' allowed to c:;’htinue
in:c:Iu"ding rggullatio‘ﬁ 2012 which s!‘;il!l holds
the field and as such the same is a valid
in.;st:rum'ent: Therefore, impugned
Notification was issued by the resp’o?fdents :
with lawful authority.

11. ME‘;ving toward the .status of the
petitioﬁel:rs it is worth mentioning that earlier
this court while deciding W.P No 52-
M/2016 &!kramu!fahfs casé) determined the
stattlzs ofl personnel of the Proviqcia! Levies
Forté as tﬁat C‘)f civii servants in the

L

" “19. The Provincial Levies Force
(“Force”) was granted statutory
cover | through Khyber
Pakhtunkhwa Regulation No.1 of

ATTESFED
EXAMINERS

. Peshawar HEfh S ourt



< 2014 (" Regulat!on) Paragraph
No.3 of the Regulation envisages =
for constitution and establishment -
of the Force and its functions, For
ease roference paragraph Nos. 3
. and -4 of the Regulation are
repmduced as under;- ,
3 Power fo constitute . and
maintain by the Force and its
fuﬁcﬂc_;ns.—— (1) Govemment may - -
cdnstfti}té and maintain a Force for
'pe.rformmg the foﬂomng nmcbons
nemely:
. (a) enreunng secuﬂty of roads in PATA;
{b) enrsunng security and manning of

‘plquet;

- (c) .gulaitffng Govemnment  institutions
and installations;

{d) ensuring security of jalls and
- amested cﬁmfnafs

{e) geénerally maintaining law and order
providing mobile escort to ViPs;

- ant:‘-smdgglfng activities especially
timber smuggling;

(g} desstruction of ifficit crops;

(h) serving of summons or procedurss;

N raid and ambush; and

0 Such other functions as Govemment

may, by notification in the oﬁ?c!aa'
_ Gazefts, require the Fome to

perform. ‘
{2} In discharge of their functions,
ofﬁcers and staff of the Fon:a shall

Peshawar High Sourt
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be_ gluided in accordance with this .
Regulation and the rules.

(3) The head of the Force shall
be C[dmmandanf in- his mspecffve

» , jur!fsdicﬁon.

. | .
(4}  Secretary fto Government,

Hc::me and Tribal Affairs Department
shall ‘be the competent authority of
th> Force.

' '(5,{ . The Force shall consist of

such ranks and number of officers
and members and shall be
constituted in such manner as may
be prescribed by rules.

(6)  The officers and members of
the Force shall receive such pay,

' pension, afiowances ‘and other

remunerations and shall enjoy such
leave and other privileges as may be
prescribed by nules.

(7)  The officers and members of
the Force shall wear such uniform as
may be prescribed by (ules or
instructions.

(8) The administration of the
Force shall vesf in the Commandant
in his jurisdiction who shall

. administer it.in accordance with the

provisions of this Regulation, rules

" and instmct}bns.

() The  Commandant sf:aﬂ
exercise his powers and perform his
functions  under. the genéral
s‘uperv;fsion and directions of
Govemment.

ATTESTE]
EXAM J/
- Peshawar HI %ourf
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(a)

(b)

(c)

1

4. Powers and dutifes of
oﬂi’cers' and -members of  the
Force.—An officer or member of the
Force shalf- '

take effective measures for ensuring

-security of assigned jurisdiction and

for safeguarding against acts of
uniawful interference;

prevent unauthorized ~persons and
vehicles from accazs 1o the temitorfal
jurisdiction;

take effective  measures  for

preventing sabotage, placement of
car bombs, letter bombs, dangerous

" article - and camiage of arms and

(d)

M

ammunition into the restricted area;
use such arms and ammunition and
equipment as may be authorized by
the Commandant or an officer
authorized by him; '
search and amest without warrant
any person who he suspects of
endangering or atfempting to
endanger or having endangered the
safely of an installation and may use
such force as may be necessary In
the discharge.of his aforesaid duties;
and

perform such other fegal functions as -

thila competent authority may require

“him to perform”.

20. The close perusal of. the

Rt:agt.'rlatign would clearly show

" that the Force is receiving’ its

sslary from ihe  Provincial

ATTE
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Ei(;';hequer. and performs ;ghe
policing service in the erstwhile
PATA.

21.
nc'ﬁy refer to the crucial issue as to

Having sald this, we would

whéther the employees of the
Force can beermed as a civil
ser#aﬁts; and av ;:.facIIh they cannot
maintain a 'conéﬁtutlonal petition

" before this Court for enforcement

of the térms & conditions of their

service.
22. The
servant' Is defined and explained

~ connotation ‘civil

~in respect to the Province. of

' unif_e.s‘:s

(a) .

_“chvil servant” means a person who is

{bj

Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973”).

[
For ease refarence, we would

refer o Section 2 (b) of Act, 1973,

wh'lcr} reads as-under:-

2. Definitions.—(1) In this act,
i the

mt';mrbs. tne' following expressions

confext  otherwise

-sh}aﬂ have the meanings hereby

(esi;pectiveiy assiqned to them, that is
fo say—

.....................

' a member of a civil service of the
. Province, or who holds a civil post in
connection with the affairs of the
Province, but does notinclude—

ATTEST

. EXAMINE '
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(i

(i)

(iff)

a person who Is on deputation to the
Province fmm the Fedenration or any
other Pmbf;"nce' or other authority;

a person. who Is employed on
contract, or on work charged basis,
or who is paid from contingencies; or
a pérson who is a ‘worker" or -
“workinan® as defined in the
Fajlr;roﬁes Act, 1934 (Act XXV of
1934), or . the Workman's
Campensation Act, 1923 (Act Vili of
1923)"

23, The perusal of the definition

wauld show that a member of a
civ[i! service of the Province or
wrlto holds a clvii post In

. connection with the affairs of the

Province is- civil servant. All
Pakistan Services are explained

in Article 260 of the Constitution,

which reads as under:-

................................................
......................
------------------------------------------------

ccccccccccccccccccccc

“service of Pakistan® means any
service, post or office in connection
with the affairs of the Fedemtion or

* of a Province, and includes an All-

Pakistan Service, service in. the

_ Amied Forces and any other seivice

decléred fo be a service of Pakistan
by or under Act of [Majlis-e-Shocra

W EXAMI
ST Peshawar
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(Fl'arﬁament)] or of a - Provincial
Assembly, . but does not Include

| A .
. -Service as  Speaker, Deputy
. S;;maker, . Chalman,  Deputy

Chairman, Prime Minister, Federal
M{hﬁster, Minister of State, Chief
Minister, Provincial Minister,
{Attomey-General], [Advocate-

‘General]] Parliament Secretary] or

{Chairman or member of a Law
Commission, Chairman or member
of the Council of Islamic ideology,
Special Assistant fto the Prime

: Minf_.'sfer, Adviser fo the Prime

Minister, Special Assistant to a Chief

Minister, Adviser to a Chief Minister] -

or member of a House or a
Provincial Assembly;

Whereas Article 240 of the
Constitqtion,envisages that:-

"240: Subfsct to the Constitution, the .

appointments to and the conditions
of service of persons in the service
of Pakistan shall be determined —

(@ e, '

(b)  in the case of the services of

a Province and posts in connection _
with the affairs of a Province, by or
" under Act of the' Provincial

Assqmbiy: .
Explanation.- In this Aticle, Al
Pakistan Sérvice” means a service
cbmmon to the Federation and .the

Provinces, which was in existefice

immediately before the commencing

ATTESTED
EXAMIRER /
Feshawar __/tt'm{rt
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day or which may be created by Act
of [Majlis-e-Shoora (Parflament)[".

'24.  The Phrase “performing in
connection with - the affairs of -
- Federation or for present matter

Province” was elaborately

explained in " the case of

Salahuddin _and_2 others vs
Fmgtier Sugar Milis & Distillery

Ltd . Tokht .Bhaf and 10 otheg
{PLD 1975 Supmme Court 244)

in the said judgment. the Apex
Court has held

‘Now, what is meant by the phrase
“performing  functions in connection
with the aﬂ'a:rs of the Federation or a
Province®. It is clear that ‘the
refergnce is to govemmental or State
functions, ‘Involving, in one from or

_ dnother, an elsment of exercise of
" public power. The functions may be

the traditional police functions of the
State, involving. the maintenance of

law and order and other regulatory

activities; or they may comprise

functlons . pertaining to- economic.

delvefppr};enf,j " soclal welfare,
education, public utility service and
other State.. enterprises of an
fnqifustrfaf or ‘commercial natire.
Ordinarily, these functions would be
performed by persons or agencies

dff{ecﬂy appointed, confrolled and

-financed by the State, ie., by the

i ATT

,.w:"“""!
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Federal Govemment or a Provincia/
Government”.

25, Admittedly; as evident from
the bare réading of paragraph-3 &
4 of the Reguiation, the present
petitioners are performing policing
service in the erstwhile tribal area,
however,. thelr  terms and
conditions are being regulating
through Regulation No.1 of 2014
and after the omission of Article

247 from the Constitution; through |

a provincial statute i.e. the Khyber
Continuation. of - Laws In the

- Erstivhile Provincially Administered

Tribal Areas Act 2018 (Khyber
Pakhitunkhwa Act No. 1l of 2019),

. the operation of Regulaﬁon_No.1 of

2014 was bontin,ued-. Thus, the
egsential criteria for being a civil -
servant is that the person holding
the bost must perform his functions _
in connection with the affairs of
Federation/Province and the terms
and conditions of his service
should be determined by or under
the Act of Parliament/Provincial
Assembly. The Apex Court in the

case of Federation of Pakistan
through Secreta Mini of

Interior II(lnten'or Division),

 Islamabad and 2 others vs. RO-
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1Z I_E_g-DgR Mghammad Nazir

, (1998 SCMR 1081), while deahng
with the case of an employee of
IPakzstan Rangers has observed‘
that; '

7...Perusal of thess niles clearly
shows that they are all embracing,
| and therafom under the emenidment
of section 1 of the Pakistan Rangers
Ordinance, these ruies would provail =
" over the Rules of 1973. The Pakistan
' Rangers Ordinance was promulgated
fo constitute a force: called the
Pakistan Rangers for the protection of
and maintenance of order in the
~ border areas. Since with regard to the'
status of the members of the force the
Pakistan Rangers Ordinance is:silert,

therefore, it can be safefy said that ..

' the empfoyaes of the Pakistan”
Rangers will be deemed to be civil
servants ;333 they ara pgfoﬁnfng
duties in conhection with affairs of the
Federation and hence under the
Service Tribunals Act, 1973, an
appeal by a rpember of the" Pakistan
- Rangers regarding a matter relating
.to terms and conditions of his service
is competent before the Federsl
Service Tribunal...”. '

26. Similarly, in the case of

' Commandant, Frontler
ﬂ'&sf.tyﬂ:ﬁm _____Khyber

'f,g]l_d_itunkhwa. Pestz_ awar __and
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,gthgfs VvS. '?Qul Ragi’b Khan_and
others (2018 SCMR 903), the
Hon'ble Apex Court has eIaboraie!y

examined service structure of the |
_employees - of  Frontier
Constabulary, which is established h
ﬁr_%cier Frontier Constabulary Act
(ActXll) of 1915, Relevant
paragraphs of. the said judgment
are reproduced as under:-

6. Thrée broad fests for

establishing the status and character

of a civil servant emerge from the

Constitutional mandate of the &fore-

going Articles, Firstly, under Article

240(8) of the  Constitution,
appointments to ‘and the terms and

c:"andirfons of service of the persons in

the' “service of Pakistan” are be
d[etanm'nad by or under Act of |
Farliament. Secondly, by virtue of

. Article 260 of the Constitution,

‘Service of Pakistan' means any

sarvice, pogf or office in connection

with the affairs of the Federation.

Thirdly, under Article 212(1) (a) of the

Constitution, the exclusive jurisdiction

fo adjudicate &isputes relating to the
' terms and conditions of persons, who

are in the service of Pakistan vests in

an- Administrative Tribunal, namely, |
the Federal Service Tribunal. These ;
‘tests are ‘mentioned in the

Muhammad Mubeen-us-Sajam case
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ibid (at pp. 686-689 of the law report).
The definition of the temi ‘civil
servant' In - the Act adopts the

Constitutional criteria given in Article

260 noted above lo refterate that a
| B
person who, inter alla, holds a civil

post “in connection with the affairs of

the Federation” including any’ such
post connected with defence, to be a
civil servant. The larger Bench has in

this respect taken the logical step to

inicorporate the requirements under
A'rﬁcfe 240 (a) and 260 of the
Const;tutfon as the definitional criterla
of the ferm “civil servant” (at p. 682 of
trfe faw reporf).

7: "Having noticed the qualifying
cf'iterfa of a civil servant under the
Ie|rw; itis apémpﬁate now to examine
the factual matrix of the present
cﬁiohtmversy. The FC was established
by the NWFP Constabulary Act, (Act-
XN of 1915 _('Cbnstabulary Act’).

Saction 3 of the Constabulary Act

© empowers the Federal Governmerit to

maintain the FC as a force "for the
better pmtection and administration of
the external frontiers of Pakistan

within the limits of or adjoining North- -~

Wes!t Frontier or any “part thereof”.
Section 3-A of the Constabulary Act
authorises the Federal Government fo.
emp!oy the FC outside the !rmfts of or

'adjofmng the. North-West Frontier

Prownca in other parts of Pakistan for

ATT D
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' t}'lé bettsr protection _‘and

étlfm!;nfstrﬁﬂon of those parts. Séction
5(1) of the Act ibid vests the Federal
G-:ove:amm,ent"' with power fo appoint
the Commandant and other persons
inchiding the District Constabulary
Officers or Assistant Constabutary
Officers of the force in one or more
districts. Section 6 delegates fo the
C.!ommandant and District

" Constabulary Officer the powsr to

appoint subordinate officers In the
manner pms;cn'bed by Rules made
onder the Act. The Federal

 Govemment exercised its -power

conferred by Section 21 ‘of the
Cons{tabufar}f Act, to frame the NWFP
Constabulary Rules, 1958
(“Constabulary Rules®), in order fo
provgfde the terms and conditions of
service of the officers and men in the
FC. .. .

8. It wili be observed that the
thatter of terms and conditions of

 service of the respondent-employees

of the FC, are in the first place

reguisted by the Constabulary Act

and e!abprafed pursuant therefo by
theé FC Rules. The provisions made

: by the Constabulary Rules are In

furtherance of and in exercise of the
power confelred by the Constabulary
Act. Therefore, the terms and
conditions  of - service of ‘thsj _
employees of'fhe FC ara pmécﬁbed
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in the Act and the Rules. The test laid

down In Afficle 240(a) of the
anstituﬁonv requires  that the

appointment to and the terms and
_conditions of service of posts in

connection with the affairs of the
Federation and of a service of
Pakistan shall be determined “by or
under an_Act of Parfament. The
expression by or under® in Aricle
240(9) of thé' Constitution aurhor_fzes
the terms and conditions of service of
a civil servant to be provided both by
statute or by statutory rules. The

provision made in’ the Constabulary

Act and the Constabulary Rules,

thersfore, satisty the Article 240(a)
fost. The judgment in the Myharmmad -

Mubeen-us-Salam case ibld
endorses this point of view:-

*86.... The terms and conditions of

service of those employees, however,
are required to be specified under
Article 240 of the Constitution by or

Iur;dé? Act of the Parfiament. Thus, the

conclusion would be that only those
persons, who are in the service of
Pakistan, as’ discussed hersinabove,
and if their terms and conditions are
govemed elther by a statute or
statutory rules, in terms of Article 240
of the Constitution, can seek mrhady

b‘|9fore_ the Service Tribunals..”

27,  Similarly, this. Court in the
case of Gul_Munir_vs. The
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ovemment of Pakis ugh
Secreta it of States

'Frontler _Regions _ (SAFRON),

Islamabad and others (2019 PLC
(C.S) 645), on the basis of law laid -

‘down by the Apex Court In

Commandant, Frontler
Constabulary Khyber

E@' khtghkaﬁ' a, Peshawar's case
(2018 SCMR 903), while dealing
with the case of Federal Levies
Force, which was established
tthrough Federal Levies Force -
Regulation, '{2012 having the same
structure of . service for its -
empioyees/force as provided in
Regulation No. 1 of 2014 has held

~ that employees of the Federal

Ls!avii;as Force whose terms and

" conditions of service are governed -

ujrdér Federal = Levies Force

" Reglation, 2012 are civil servants.
_Keeping in view the above, the
_ Force established under Regulation

. No. 1 of 2014 qualifies the criteria

|
of being civil servant in view of its

cfon‘lpositlorj, functions and duties
as per law laid down by the Apex
Court in the cases of Federation of

,Pgiglsltanl through _ Secretary. .

Ministry _of Interior__(Interlor
Divislon), Is lamabad and 2 others®
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. vs. RO-177_Ex-DSR_Muhammad

Nazlr (1998 SCMR 1081) and .
Cgmmaggang . Fr@yir' -
Constabulary, Khyber =~
Eggg_ tunkhéya, Peshawar . and , |

others vs. 'Gul_Raqgib Khan and .
others (2018 SCHMR 803}, thus, the
preliminary objection raised by the
learmed  counsels for - the
respondents is sustained anci
accordingly, the present petitions in
view of clear bar contained in
Article 212 of the Constitution are

not maintainable. The present |
petitoners may agitate their

,g";'ievances ‘before the Provincial

Services Tribunal. However, prior to
this judgment, the status of present

Ipeti_tioners being a civil servant was

not determined and in the similar
c'teis'es, the Apex Court in Guf Raglb
Khan’s case (2018 SCMR 903)

"h’as held- thét: _
R & R i ¢ fo{fows from the dicta laid

| .
down above that the protection of the

. border areés Is & sovereign function
" belonging to and performed by the
-Fedemtion. " The same duty is
- performed equally | the present case

by the FC not only on the frontlers of
KPK Province but also by maintaining
order in other parls of Pakistan. For
discharging such functions, the. 3
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services rendersd by the FC have
‘ dirdct nexus with the affairs of the
- : o Federation. Therefors, the reasons
| given in the Muhanimad Nazir case
. (supra) fully'apply here as well and we
't hold that the employses of FC are civil
- sefvants. Insofar as the question of
cohpétent. remedy in respect of
T _ service disputes of FC men s
' concemed, we hold that in a matter
_ relating to the terms and conditions of
N . service of thé respondent-employées i
' of the FC, an appeal before the
Federal Service Tribunal is available fo
them as the exclusive remedy under
v the law. Accordingly, this remedy may
| . be availed by them within the statutory
. period of limitation commencing from
the date of issuance. of certified copy ..
of this judgment. All these appeals
filed by the appellant-Commandant, :
'FC aro- according allowed in above .
terms”.

When: case of the pétitioners (PATA
ngeraf Levies Force) was examined in
juxtapositi_on' with the Provincial _Levfés
Force anld ibid judgment, we observed thrat
sefvioe of both 'f-the forces is govemed
under the rulels; so framed under the
provisions of “Provincial Administered

~ Tribal Areas Levies Force Regulation,

o ATTES
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. 2012", Thetefore:. we believe that the .-

status of petitioners is that of civil servants
for-all practical and material purposes, and
as such, the’ matter of terms and;
conditions of thelr service squarely falls
'o,m‘sic'lé the amblt of writ Jjurisdiction of this,
court given the “expliclt bar contained in .
Arlicle 212 of the Constitution. As earlier
dlscussed service rules of the petitioners
(PATA  Federal Levies Force} and
Provincial Le?ias I.Force both were framed .

under the provisions of “Provincial

: Administered Tribal Areas Levies Force

- Regulation, 2012" and through the ibid

judgment, the personnel of Provincial

Levies Force were declared as Civil

‘Servants after exhaustively discussing the

matter of Levies Force performing their
dlifies in PA'fA. Therefm;e, on the same
prémli;se::, We have no hesitation to hold that
-thel pet:ItI'oneré are Civif Servants as their

sérvica fulfills. the entire criterla of Civil

ISei'vani;:s so provided by the law. Learned

" counsel represeriﬁ_ng the petitioners could
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not ' distinguish the statu# of petiti;)neré
(PATA Féderal Llevies: Force) vis a vis
Provincial Leavy Force In any mannér. Both
f'orce's are performing ineir functions iﬁ the
same area for the same obje& and;
purpose, and both are belng maintained .
through~  the proQincial exchequer.
Therefore, ihe. matters arising out of the
terms " and; . conditions of service of the
petitio_nule_[‘s are only amenable to the
jur'isdict'i'orir of the Service Tribunal in terms
| of Aﬂfc!ie 212 of the Constitution. -

-~ So far as the contention of petlﬁonéfs
that th‘efry have cﬁallenged the vires of the
impugned Notification and as such the
same are not amenable to' the jurisdiction
of the Service Tribunal is concemed,
' _.-suffioe it to sfat,e that it has long been
seﬁ_led tha't Service Tﬁbunal has ample
jurisdiction to deal with the issue of vires of
the law and rules framed thereunder. 2015
SCMR 253 NATIONAL ASSEWBLY
SECRETARIAT thrbugh Sectra’r; V.

MANZOOR AHMAD and  others.
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Therefbjre', the contention so agitated at the

N ioe Ul : | » N ' t- ’ ’
bar is mlsgonc,ewed and as such repelled.
N I i

ir . view thereof, the statis of

petitioners has been declared as that of

t : .
Civil Se:mf'a:mts and the matter In question

| 'rlevolvea!; around the terms and; mn&iﬁons
 of thelr service which does fall outside the

Ijuriis;,dicl‘,t:ion of this court given the baring

provision of Article 212 of the Constitution
and és such Instant petitions are dismissed;
being’ not maintainable. However, the

pefitioners may approach the worthy

- Service Tribunal for the redressal of their

- gﬁévalilce if so advised. Albeit, earlier the .-

status of petitioners being civil servants -
was not determined, therefore, the
petitioners may avall the remedy of appeal

within the statutory period of limitation

.commencing from the date of issuance of

fhe-bertiﬁed copy,jof this judgment in terms |
of the judgment'of august apex court in Guf
Raqu khagn’s case 2078 SCMR; 903.

COC - Nos.38-M/2021 ‘ in

;’ i _' ’ ‘:.
W.P.N0.367-M/2021 and, COC No.436-

ATTE D
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dlsmiss:'eﬁd for having become infructucus.
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