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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
. TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

- Service Appeal No._ Eé __0f2023

Sajjad Ahmad Sfo Farid Gul Rio Mohallah Zor Cham Saidu
Sharif, District Swat [Sepoy No.537685].

e Appellant

' VERSUS

1) Goﬂ;eirnnﬁéht ‘of Khyber I;'ékhtunkhwa through; Chief
- Secretary, Civil Secretariat at Peshawar.
2) Government of Khyber throuQ'h Secretary Home & Tribal
Affairs Department, Civil Secretariat at Peshawar.
3) 'Comnﬁanldant Swat ‘Levies/Deputy Commissioner, District
Swat, |
....Respondents

APPEAL UNDER SECTION 4 OF
- THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974. ¥

PRAYER: . S

~ On acceptance of this Appeal, Notifications No.
SO(Police-lI)HDIMKD!LeviesIMisc 12020 dated
+ 22-03-2021 & No. SO (Pollce -IHD/1 -3/Federal
K Levies 2021 dated 21-10-2021 and subsequent
| ._ret:rement orders lssued by respondent No.2 'may
be declared as illegal and the same be set aside
~ and appelllan't may be held entitled to complete his
- service il attaihing- 60 years age in light of
' Nofification dated 14-07-2020. Consequently,
- office order . dated %—0%—2022 issued by -
- Commandant Swat Levies/DC Swat be struck
- down and appellant'may be re-instated in service.
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Alternatively, the impugned notifications may be
declared to be ineffective upon the rights of,the

appellant.and he may be. allowed to complete, his
service till attaining 60 years of age.

1)

2)

3)

5)

6

which'provided for retirement on reaching superannuation was

~ Respectfully Shewe@

That the appellant has been serving as regular member of
Levies Force having a considerable length of service at his
credit (Copy of Appointmenﬂ Order is Annexure “A”),

~ That services of 'the'appellant were initially regulated under

the Federal Leviés Force Rules, 1962, which were non-
statutory.

* That subsequently, .ihe Governor Khyber Pakhtunkhwa, under

the omitted Article 247(4) of the Constitution promulgated the
PATA Levies - Force Regulations, 2012. Consequently, the
Provincial Government framed Service Rules for the Levies

~ Force in 2013 (Copy of reléyant text of Service Rules notified
- in February 2013 is Annexure “B").

That Schedule—lll of the .above mentioned Rules, which

_provided for length of servig':e towards retirement had certain
anomalies. Hence, the said Rules were amended in

Décember 2013 and the above stated anomalies were-
removed to a larger extent (Copy of amended Rules notn" ed in

'pecember 2013 are Annexure “C).

That the relevant Rules were further amended in July 2020.
Regarding the length of service towards retirement, Rule 17

‘was amended to the effect that all Levies personnel shall retire
~from service on attaining the age of superannuation i.e Sixty
Years: Furthermore; Schedule—llll which provided for certain

length of service, was deleted by virtue of the amendment
(Copy of amendments notified in July 2020 are Annexure “D").

That the ru']es‘ were further amended on 23-03-2021. Rule 17,
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again omitted and Schedule-lll was revived with certain
,arnendment_s'. Consequently, the junior rank officials like the
preseht appellant would retire after performing certain years of

"serviee or on reachi_ng certain age. For instance Hawaldar
. would retire on reaching '31' years of service or 51 years of
“age, Naik 29 years of servuce or 48 years of age, L/Naik 27

year of service or 45 years of age and Sepoy 25 years of
service or 42 years of agé, whichever is earlier (Copy of
amended Rules notified in March 2021 are Annexure “E”).

That the above mentioned Rules being extremely detrimental
to him, the appell'ant filed representation before the concerned

" quarters for redressal of his grievances. The same has not

‘been respondec;_l to as yet _(Copy of representation is Annexure

P

8)

9

10)

11)

That the appellant alongwith other similarly placed personnel
‘of the Levies. Force got retired from service on reaching

. certain age/completion -ef-i certain length of service as

prescribed by the above me_ﬁtioned Rules (Copy of retirement

_ order is attached as Annexure “‘G").

~ That the appellant along with other similarly placed persons

invoked the Constitutionél Jurisdiction of the Hon’ble

. Peshawar High Court by way of filing various constitutional
"Petitions, challenging vires of the above mentioned rules.

IThat dunng the pendency of the said petitions, the. Provincial

Government made further amendments in the Federal Levies

- Rules on 21-10- 2021, whereby retirement age in respect of
. lower ranked members of the Force was enhanced by a few
- years (Copy of amended Levies Rules notified on 21-10-2021

are Annexure “H").

That the appellant filed another representation - against the
above mentioned further amendments in the relevant tules,

which was never responded to. (Copy of memo of second

~ representation is Annexure “I").
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13)

- 14)

15)

16)
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That against the above mentioned Rules framed by the

Provincial Government, the appellant alongwith other similarly
placed persons filed various other constitutional petitions (W.P
No.469-M/2021, W.P No.470-M/2021, W.P No.337-M/2021,
W.P No0.338-M/2021, W.P No0.333-M/2021, W.P No.1252-
M/2021 a'nld W.P N0.335-M12021) before the Hon’ble Peshawar
High Court. However, because of jurisdictional issues, the

‘matter was referred to a larger Bench.

That in light of the above mentioned Act, other similarly placed
employees of the levies force filed a constitutional petition (WP

~ No. 1281-M/2022) before the Hon'ble Peshawar High Court

Mingora Bench 'te the extent of their re-instatement in light of
the Provincial Assembly’'s Act. The petition was allowed by the
Hon’ble High Court vide judgment dated 23-11-2022 whereby
the respondents were directed to re-instate the then petitioners.
Subseqguently, the appellanf alongwith other similarly placed
employees of Swat Levies Force were re-instated in service,
however Iater on, the appellant was again retired from service
after completing the requ13|te age i.e 45 years under the garb of
amended Levies Rules notified on 21-10-2021. It is worth
mentioning that vires of the imﬁugned rules were not challenged

.in the said petition, which are being impugned through the

instant appeal (Copy of order dated 04-02-2022 is attached as

-Annexure “J).

That the appellant filed another-representation against the
above mentioned order, which was never responded to. (Copy

- of third representation is Annexure “K”).
_That a larger Bench of the Hon’ble Peshawar High Court heard

thé connected petitions on 29-11-2022. Consequently, the
Hon’ble High Court decided that personnel of the levies force
are civil servants and their employment matters would be dealt

with by this Hon’ble Tribunal (Copy of order dated 29-11-2022 is
Annexure “L").

~That being aggrieved with the impugned notifications and
"'subsequent retirement order, the instant appeal is being filed

before this Hon'ble Tribunal, inter alia, on the following grounds:



GROUNDS:

A)

" B)

C)

D)

That the im'plligned act of arrliending the relevant Service Rules

to the detriment of the appeilant and subsequent retirement is

 iflegal and ﬁn-Cohstitutional. Hence, the same acts are liable

to be declared as such. _

- That it is a settled Iaw that service rules cannot be amended to
‘the detriment of public sector employees. Even, if they are so

amended, the same having prospective effect cannot be
applied against the existing employees

" That after the 25t Cohs_titutional amendment, the new

‘Constitutional regime demanded streamlining of the erstwhile

Tribal Areas with the rest of'_ihe Province. So much so, Levies

- personnél serving in e'rstWhiIe FATA and Khasadar Force

were accommodated to a larger extent where the Provincial

" ‘Assembly passed an Act aimed at streamlining the service

structure of Ex. FATA Levies Force. The Act not only provides
uniform retirement age i.e 60 years for the whole Force P—_but

rather enjoins upon the Pravincial Government to take steps

~ towards absorpti'on of the said Levies and Khasadars in

regullar police. Regrettab_ly, the appellant have been treated in
violation of the Constitutional spirit particularly after the 25%
Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon'ble Tribunal,
would be raised at the time of oral submissions.

It is, therefore, hurhbiy prayed that on acceptance-of this
- appeal,

;o

- () On acceptance of this Appeal, Notifications No.
- SO(Police-I)HD/MKDI/Levies/Misc./2020 dated
~.22-03-2021 & No. SO (Police-Il)HD/1-3/Federal
Levies 2021 dated 21-10-2021 and subsequent
retirement orders issued by respondent No.2

may be declared as illegal and the same be set
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aside and appellant; may be held entitled to
complete his service tll attaihing 60 years age in
light of _Nofification dated  14-07-2020.
Consequently, office order dated 04-02-2022
issued by Commandant Swat Levies/DC Swat
| be str_uék down and appellanf may be re-instated
in service. |
' (if) Alternatively,-_thé in}plu_gned notifications may be
declared to be ineffective upon the rights of the
appellant and. the :'_'Iappellant be allowed tfo
complete his service till attaining 60 yg_aars of age.
-+ (iii) Any other remedy though may not specifically
Ilprayeld for, but whicfj circumstances. of the case
~ would demand in the.interests of justice, may-also
‘beé granted.

-y

- E Appellant 8 MM/ %
Sajjad Ahmad
.Identified by counsels

~ Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.
. / ’

B

Umar-Sadiq Advocate High"Court

- QERTIFICATE:

‘E:értiﬁed-that no such like a;ﬁpeal has earlier been filed before

' this Hon'ble fl:ribunal on the subject matter.

v
Bl

Appellant

Sl My

Sajjad Ahmad -
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

Serwce Appeal No. - 0of2023

o Sauad Ahmad

oy

Appellant -

- Gov“e'r‘nment of Khyber P_a'.l;,(h'tunkhwa and another

e e .....Respondents

AFFIDA VIT

II Sajjad Ahmad (Appellant) do hereby solemnly affirm and
declare that the contents of the above titled Appeal are true
Iand correct to the best of my knowledge and belief.
- Furthermore, no such like appeal has earlier been filed

before thIS Hon able Tribunal or elsewhere on this subject |
' matter |

DEPONENT

Sadod fr

Sajjad Ahmad
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.________ of 2023
© Sajiad AMMAG........c... oo Appeliant
| -

. Government of KhyberPal%htunkhWa and another

.......:RESPONdeEnts

ADDRESSES OF THE PARTIES

 APPELLANT: . |

Sajjad Ahmad S/o Farid Gul Rio Mohallah Zor Cham Saidu
Sharrf Dlstrlct Swat [Sepoy No.5376835].
(NIC#1 5602-7004623- 5) : - (Celi# ).

_'RESPONDENTS. |

" 1) Government of Khyber Palkhtunkhwa through Chief Secretary,
CIVIl Secretanat at Peshawar. -
2) Government of Khyber through’ Secretary Home & Tribal Affairs
Department. Civil Seeretanat at’ Peshawar, |
3).Commandant Swat Levieleeprjty Commissioner, District Swat.
o : L ererrenrrereanan, Respondents

Appellant 5 M ad/ %{/

. Sajjad Ahmad
i ldentified by counsels

Dr.'Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

128

“Umar Sadiq Advocate High 6ourt
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OFFICE OF THE DISTRICT COORDINATION OFFICER SWAT/COMMANDANT

No._ /3263 ipco

ORDER.

SWAT LEVIES. -

.
Dated the 43 /672010,

_ As per recommendations of the Departmental Selectich,
Committee, -the District Coordination 'O{ﬁcé:_r/(_lommanda.nt Swat Levies has been

pleased to notify the appointment of the following candidates as Sepoy BPS-05 as

Technical Staff plus usual allowances against the vacant post with immediate effect:-

| S.No Na;hc ' .Father Name Address
Cook _
i_ ArnjaLd Al Usman Ali Watkay Shahdara, Mingora, Swat
2 Sami Ullah- Mian Gul Boslan‘ Near Girls College Vill & P.O Saidw Sharil -
i Plumber _
L .3 [ Tslam Ullah Rustam Zaman Afsar Abad, Saidu Sharif, Swat.
T [z Ahmad FHamecd Gul New Chail P.O Madiyan, Teh. Bahrain
District Swat.
Carpenter
S Barkat Ali Khan Buzarg Jamecer Khan Moh. Dag Bazar, Bahrain
(:: Mian Umar Khan .Juma Khan Skt fZhena Amanbhot
7 Muhaminad Rasool, | Muhammad Aziz Gulkadu.No. 1 Saidu Sharif, Swat.
. iKhan
Llcctrician
8- Fa}man Ali Said Fagir Nasar Kliel Satdu Sharif District Swat,
3 - | Sana Ullah Januﬂah Moh. Alsar Abad P.O Saidu Sharif District
10 Ibrahim Khan Muhammad Zarin Khan ?A\;:;ora Swalt
J1 Akl;nr Shah - Zahir Shah Mob. Musa Khel Naway Kilay Mingora,
District Swat
Tailor . , , . ,
12 Sajjad Ahmad Farid Gul Moh. Zorr Cham Saidu Sharif District Swat
‘ 13 | Gher Alam Heidar Zam;-m Moh., Nasar Khe! Saidu Shari( District Swat
14t Rahmat Al :‘\li Rahman Moh. Molvi Abdul Manan Rahim Abad
. Mingora Ristrict Swat
Sweeper ‘
. lSL .Shah Wwali Shaly Zameen I\'hah Moh. USaman Khel Amankot District Swat
16 .\-l-uhamr_nud Rahim Fazal Karim anhigrém P.O Madiyan Tch Bahrain
1 17 .} Zia-Ullah Jan _‘ Atta Ui!ah Jan Malt. Zorr Cham Saidu Sharil, Swnt
1é lm;ar; Ullah _Aziz ur Rehman Moh. Mnrghu;ur Town, Mingora Swat
Cobbler  # - - | )
t 19 Na.imat Gul Rahim Gul Goli Gram P.O Saidu Sharif Distiict Swat
Dhobi ‘
20 Abdul Bari Abdul Khalig “Alsar Abad, Saidu S_harif, Distt. Svat

" awee max
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In exmmc of the powu' con:femd by Secnon 9 of the PA‘I‘A Levnes Force
Regulnhon 2012, fhe vamcmlly Govmnndm of K.hybcr PakhmnkhWa is pleased to

1. :makathefouwinsnﬂw.namelyﬁ-

$hort titfe and commencement: (1) 'Ihcsc rules may be- called Provmmally
'5-.__Adnimmd,mbal A:oeas (PATA) Bedo:ml Levies Foroe Sérvice (Alpended) Rules,

2013,

(2) 'Ihey shnll eomc mto t‘ome at once.

2 Deﬂnltiom- Q) In ﬁme Ries, unless e context otherwise require, the following
T expreaﬂon shall hnvc the meantng hen:by :especuwly assxgned to thcm. nnmely -

W
- *..(b)

L

. Jexeréise in his. mpectwc junsdxcﬁon such power and perform such -

_ (d')
o '-',_‘()f
N

“Appomnng Authorlty" means the appomtmg authority specified in rule-4;

commﬂant" means Commandant of the Force, -who shall be the |

Dcpmy Comnﬁssionu in their respecuve jmisdicuon, )

Dcpnty Commndant (opmnon)" means as, Asmstmt Commmsxoner ofr '.}'-'

anyofﬁoerofthoDistrictdedgnuedasmmhbythe provmmal govemment
. who shnll be Deputy Cpmmnndmt (Openhon) of the Force in PATA, to

ﬁmntlons as mny be prescn‘bed and who shalt be mpons:ble to the
Commmdantforopemhomlmnttcrsofmel-‘ome in PATA.

“Deptny C:ommandant (Adxmmstra:hon)“ means Deputy Commandant
(Admwxstranon) of the. Force who shall be an ofﬁccr of the’ provincial

govcmment or anyoﬂ'iw ofthnDistnct designated as such by the

pmvmcml gcvemment ‘to exercise in his respecuvc Junsdicnon such

powetsandpenform suchﬁmchonsasmzybeprumbedmd who shall be.

responm‘ble 0 th.: Commandant in. adxmmstmhon and estabhshment
mattcra ot‘the Force in PATA

“Govemm-nt" mcans the Govcrnmmt of K.hyber Pak.htunkhwa,

“Home Depmmm" rneans Provmcml Home & Tnbunal Affmrs
t; .

'
l

Imhal. rectmtmqnt" meuns appomtment made other than by promonon or
by tramfer; '

“&W&”mﬂmsmem‘iﬁmm&;ﬂw You rz

gl

v A empr a bt .- ¢ - =T :
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SecRuIe 17
ImsthofsmneelAge o

' T SubednrMajor-(BS-IG)

38yem semecbr()‘j years service as Suboda.r MaJor or ¢ 60

ywsaguwhmlmurlsemim

AR -Subodu-(ns.ga)- -

3Syem service or 03 years barviee as Subedar or 57 years

3 . age whlchem is eariier

ORI NmbSubedar(BS-ll)

' ‘32 ym sen'iee or 03 year! service s N;iab Subedaf;,or 54
"| yearsage whichever is carlier.

T~ 4 Havddar fBS-S)

age whichefier is carlier

‘e

29yeunmﬁwor03yuﬂmioaasﬂavnldaror51 year:\ _

5 Naik(BS-‘J)

- 2% years servme or 03 years service as Nmk or 48 years age
"1 whichever is parlier :

.6 uuuk(ss-ﬁ)

ﬁyunmmeorwyeusuﬂmoasw;lkorﬁyearsa
theverisuﬂiﬂ : .
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amendments In Schedule-d.of il of Rufles-17 under Pafa o

o for PAT;“’W Foros, 2012 & Rule-24 ol.1ha = Administered -Area
Schodup-‘ e T . .

Rudes, 2013 83 lnder-

pleased to order

c

~I'Promo
. \}tlén .
. -| Qugta

18) -

a

Subedar (BS-13) Cr.
) " .y ' l-. . B -

6 yoaraervion | 100% -
.| as Nalb-Subeddr_. :

A e G0

: = T

L
-

2.
vy
4

15

.as Nak R

N.a@Bt_(‘Béfﬂ)' s

g9 Lanea Nak ~* |*"

Y ianoe Nk 859

Orie year service -] 100%

.
v
(
{ .

| at Sepoy '

¥iiddie Pasa/Matic |

~ {' B‘. .
'11\7. N
).
i

»\Ho.a;d Amorertas-ﬁ)

{Ono yoor tevico. - |
oa Astistrt

Middle Rnaa.Matr\j

e

1-100% \ M\ddlei .%'awMaMc‘\

B B IR o-1}t or opt for.
- (1) Al untfor el shiall fetire: as per Sched
t)k: ( An;uﬂfmnnwpamqs‘ ,

werars of regutar sefvice 8nd o axtension beyond ’ryﬁmment__

13
!
H

| ~

T, - .

L ?No zm Maor (BS16)

37 yoare of service o 60 yoars of age whichevef i esrier |

years of age whichever i3 aarllarJ )

'
L] » .

N o { .

et .

‘el i

) . "' ",
Y 2} . .!

a'a . 3 R

’ ’ Lo

. sh

Sia o

‘ .

. V4

bt 2 BTG W

B L T L Pl Y o et Bt aiaied

t
i
H
LI
f
[
i-
P
»




L emn Pap b

I e P  id S A K R R

.'r-h-n.ﬂr‘_-

RIS L

(Y4

e A

k. yV E

> sy, P

S

: . -vf“i’ el b e ,:te'-.
. . " . 0.. ' - . . ‘.‘ ! .‘.:' :"H-f ,
. i Lo Lol 6, .-:u . 1-‘-:(-.: P i,
’ | » a' s . » R 4
» o L - 4 , -. ..;. N . .‘o' '. . ‘:ao . '.: ’;\..' .a P .32
.. H M N 4 1 P} Wb . a a ™ a .."‘
N ) . . oyt L YO . x T R "t
' ¢ . ' ' J - o ‘. 4 o.l' ~ Y o e
) ! 4 ' ‘ .
.l N} L B O ‘ e . 0 R . \ .
* M . 3 .l ' - ) .r"'q."l 2 ..l P8
A J "ty - AR Y .,
A '.I ' I T P l.‘.n Y aa‘; . ’ . ’
PR ‘. a i T [ s, . e , - “ . .
- 1 ~ ' LI o, . ' . .t »
. ’. - Il . P ] ¢ ‘i . ot “
: .. . . s .
' L]
B [ ’
. ]
1. : 1
[ -‘l. 0

. “ﬁﬂnﬂm—h—ﬂwwﬂﬁ“ﬂﬂnﬁwm" "
mmmﬁmudﬂim_yunum My opl "

’ mwmmamﬁm l.ls‘gm’m.m il _.d f
L uln swe-mumu.;.ﬂ‘ e G .~ e
e A e Ty S 1u'uhm}'tﬁ|-..':' .
I "“T".-"“u‘::.'l;“ﬁ}'pik.k’.“’ BN

: .‘- -u .
. ' . . e - -
. - " i“ ot . ‘e .o . LI .,.- R ; ‘. 3 ...'- ._ “n. . e ™
nl I I I i ) . . .

-
* . a0 » Ses [‘ ‘f. ¢
oda . a » r \

wﬁ "

i Koy mnmu.&a. rédinu-

e o . .
o * ... . X I?)..I ) . '.:- “.. ..l.. ! N
- .. R a - LR R . ° .\ - IR .' Lo, !'
b L. - * e - a0 . ey . -.I-.. e L ..'
k - .. . R .- - e :)‘ "'0 . ’-‘;\:\' t -/‘ . " {Ll l'.n
et e ot . L . . - » : .

o Lot .‘r‘T LS .u--"-..-..
N . o e e ﬂ

'y o &' e .. 7:! 4
-:z- rru....g

e

o e e BRER W CGW ey ~‘--i§%

s
‘4
[ .
* L
L) "
* L
s
g
r .- [
. ST .
. * e ¢ Y
. .l. .l.‘ ' -\. '....‘ -.‘.: ] .|
RSP 2. p -‘..a...! "..
mmh . .
: L]

B EET

reme



[ Co;:yforwa,rded tOthc- o

AP '. BBTI'ERCOPY
HMDEPARWT
j - Dated P@hawgr_mamo?szozo _'

2
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Smnce (Amended) R.ules,
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e anmqmgmmageofmpqmnum@msmy(w)yearsorthcymayopt '

: for reurementtﬂn' eompleﬁon of: twenty-ﬁve (25) years regular service,
,-.___'.‘b) ﬁché@til,g-mjﬁﬂﬁl.be‘flil_etuj;" o

R sacmmY'ro
" _.GOVT: OF KHYBER PAKHTUNKHWA
HOWDEPAR‘I‘I\&ENT |

S o ! ¢ -

. e

i Y g e e T T






N

)3
_£ o mo dren '

apree @

LoD

"
"
.
et
.
o
* .
.
.
A .
.
,
. e
.
,
¥ i
.
L)
,e
Lot
'
.
K N
. .
-
.
«
.

[~ ‘—--:p: n.-n:- PA““,
g T Fads W™ '-‘f'i“ ’
. ] .

'
§ ’ .
e
. »
.
“
" .
L) 1
. ]
. »
vt .
* -
., ]
»
L] L
. ]
. . '
. B
. 4 ’
. .t
L] » .
L v
i

AT

cms e smoe i e i e bt ey § T Y
IR T T ™

- _{_ - ":.'..".L'-...

|
i,
NS
d
1y
.|
it
B
i
‘
s
1
|
[
'
\
'



GOVERNME T OF KHYBER PAKHTUNKH‘NA
HOME AND TRIBAL AFFAIRS BEPART

NOTIFICAT
Peshlhmr. dated the 22-3-2021

D avies . 0 _exerclse of he powers

-9 of: the’ PATA Levies Forca Regulation 2012, the Provincial

Pakhtunkhwa is plaased (o direct that In the PATA Faderal ..

Govemment of Khyber
turther arnendments shail

Le\nes Force SaMce (Amanded) Rules. 2013 me ‘ following

Y made name\y‘- :

#'eﬂd

tnthasaldrules- B
Sq. Ip Rule 4, sub-mla (1), lhe quowinu shali pe substituted, nameiy.

0 Commandanl shall be the appolmlng authoﬁty for lnlunl
up o s rank of Subedar:

Provided lhal the appoinung authority for: purposa of
d Supadnlandppls shall be

recruitmenl and

1.0 ce prommlon 1athe ppsts of. Subadar Mapr an
I AN Secretam Home ﬂepanmgnt, : :
* - LT -?._ Eor Rule 17, tha fotwnq shall be subsu'luled namely. _

R g ‘:v"‘l -7, ‘Rﬁﬂﬂment: Al Lavy { &riall retice 28 per Schedulg-ill aid N0 .
K R pxlcnston in aanlee afier ratirprnant chall be granie )

3. , Fdr Schedule-lﬂ. the tomwlng shall ba substituted, namely.

. 'Schcdulo-lll L ‘
[see ru1e ' ’

TRame bt ) Fostl’Rank \ —gGuallication fof Bromotion ‘ Length-of Service | ‘
. .-I y . . ‘. . . - R - ) .
Thlrty aven ‘Years Of

ubedar Ma]or tBS-‘IB) il TR .On the basis ol Senlority-

_uum-ﬂlness {rom, amongst Three veprs' Service as
‘the,  Subpaars ' naving | Subeds maljor or Shxly |:

lnwmadiaie Ouaimcauon Yaars of age eveY |
' is gartier '

‘Tz ~—{ gubedar (8513 B Sramaton, e vpan | Ty FND Years
AR L _' _ of Saniority Cum Finess In aarvice o Five Yeras

' Sixly yesrs of ' nge

- mam R - o

aving intermadiate |-
- gualification: and

e

"y Finy Perant (50%)°
L from amongst Naib:

s A—fmﬁm’—_—

R - By pro on [ha DRSS | Thity :

P of Senlorlty Cum Fhness in | Service of Seven Yesrs' | - .

- l . the jollawing mannar Servier.  AS Nalb .
. pamety: — | Subedanat Shny Yoors;

. e foflowing manner, | sergce 23 Subedar or\

Lol oo -, nemety. .
' TSRS % B . (y Fifty percent {50%) | wmcheverlsaarller. A
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e T, . sacat'mxrm
R s GOVERNMENT OF KHYB RPAKHTUNKHWA.
R HOME&TRIBALAFFAIBS DEPARTMENT

LI

T *3; Prindpal secretanf ln;haeovemor Khyber?akhtunkhwa .
LR 3 Principat SZemlnrytnun Ghilef Mihister, KhyberPaldﬂmﬂd\Wl '
. ... 3. Al Adminjsirative Semmamammenloixhyberpakhtunld\wa
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e a. PSOtbtthhhlsacrelaq KhybsrPakhlunkhwﬁ IR
PRI | N : Accountant:General, Pakhtutikhwa, IR
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. OFFICEOFTHE.  fmt s
__ DEPUTY comnss:om; Gl |
. COMMANDANT SWAT LEVIES am;

No.........1..2&........./Dc;CSL
. Dated the,.......f.Q.ﬂ'.../2021

r
e : ' _,.‘ -;I-

In pursuance of - Service' Rute.s Sr.lwdule-m umended Noﬂficqﬂon‘_

‘‘‘‘‘

'Le.vie.s Force Personnel who_-huve already completed the requisi're se.rvlce/mnk tenure/. .

b‘- Yy

Tank age as noted agalnsﬁgd;h are he.reby stands re'rir'ed from Service w.ef 22/03!2021:
(A/N), wuth nllowe.d ﬂnancﬁ:ﬂ benefi?s under the rules/pohcy in vogue.

L ¥ 3 m;:"::m'f Destgnation | Am;.:l?wo:mt ‘D.C?.B : ‘I.ang'ﬁ)ol?uv_l-e:ol . ‘%ﬁ%’ B ::mm
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| oa. | Yemar Baktt UNak | 18082010 | 1200079 | 107104704, | OFY/QEMITSO 1 Rank Tenum 0
04, | B v rmar L/Nalk 18082010 | 17081078 | 1Y/ 1M /04D | Y BM08D | Renk Tonure o3
05, gmwmuﬂaynl LNak - -"mmw_ m‘,"m 10«“?'“”‘.’9-', .-I.',g_sﬁ.-w(aaa-nl;lqlnbb' mm&
0p. | Rroruddn uNal | {esm010 - - 170111980 10,-1!!1'0-&._@{‘;9: Y L . | e omptetas .
Jor. | Hehememad tamad UNaic | fes00- | ovou1BED | 10 ) 10MEbkD | " 0% Y/ D050 | ank Tens B
oa | Waqurtath UNak | 1082010 | ovowteen | 10y 10MT0ap, | OXYITEMIOSD | Rtk Tenus OO
oo § e dehan UMk | to5z010 | 0on0sed | 10-vi 10ms04D | O%Y/08MI08D | Rark Tanus 03
0 [ SAL | unex | teoszoro | otoumset | 1o/ 1oMroep | OXYIRRIOSD | PARTIRBDE |
1| e et UNsk .| 1mom2010 | ovozrest 10-Y‘i'1o-moi-u' 93‘*'%_?5'5- ";::r“':‘:‘“‘:;ﬂ%'g S
1 |WnemmadDlar | uNax | 1aioszos0 | touanem | 10-¥710M 404D CYTORH 0D | Rank Tarury 03-
T ot | Py | e [ | orimaresn | PRI [mhe e
A g}ggﬂ';'m“f'u'é? sepoy | tomezoto | 11osMe7r | 10-¥708M 7420 .@Y!mnja; rxm
{15 [AmeRetman G| gepoy | tomeoto | 200umes | so.vsopayizp | A2V IUMIGED | Rukigeds
to |Eeermad 1 sepr | 25vemoto | cwzriems | tovideaszsp | 4Y/BIINE0 | BARIE |
g |Santasain | ggpoy | 20m2010 | O70m1978 | t0¥i0aMs250 | 4XY/ORMINED | Barkased
to | Mlbier Al Shah “sepoy | 25082010, | 100dnen | sovidimyasp | 4FY/OEAIZD | TR IR |
Ao [Sulsamead | geooymamer | 2inezote | taminerr | toviasaszsn | 46YIREMITD | BUKRRIE
/() | lammasNasem | sopoprarner | 25002010 | 28y |- v eswszso | SXIENIESD | SR, |
o128 | Y i Bostgn | SWPoNCook | 260872010 ototers | tov/camyaso | 4SVIIBMID [TRARTIE ”
7z | MbsmmPaciien | geporcapeter | 25082010 owoto7s |- 10-Yrcgmrasp | 4RVIMMITD BRI

. (Age). years completad
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Wt S GOVERNMENT OF KHYBER PAKHTUNKHWA p
X ;. HOME AND TRIBAL AEFAIRS aspARThENT Iy
‘ s . . : '-—,"4‘-“:"', - "4‘
' TIFICATION - - S A o
Pu&au-nr. dated m; 21-!0-202! '

- In exercise of thei powers
conferred by Sechon-? of ihe PATA Lewes Force Re{gutohon. 2012; and in
'-‘-ccmiinuahoﬁ jof_'f _i_h!s ' deporimeml nollf‘ cahom No., SO{PoIlca-

'II]HDIMKDflaVTeslMﬁc.{"‘OZ’O dcﬂed 22-93-202} the Provlnclal Gmernment
ot Khyber Pukhlunkhwu is pledsed io dlrEt:I |h0|'lﬂ the PATA Federal
Levles Force Semce lAmended) Rules; 2013 ihe follong further amendments
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1, pdncipal secretaiy 16 the Governdr, Knyber Pakhtunkhwo.
‘2 Piindipal Secrefary 1o the Chief Mirisler, Khybet Pakhiunkhwa.

.. 3. At Adminisirative secrolaties 1o Govenment of Khyber Pakhlunkhwa. .
“ 4, Registrar, peshawar. High Court, Peshawar. . T :
© 5. AliCommjssioners. Khybet Pokhlunkhwo. . .
.6, All Depuly Commmissioners, Khyber Pakhtunkhwa."
7. Provincial Police Officers Knyber Pokhtunkhwa.
8. All Heads of Attached Deporimerit in.Khyber Pakhiunkhwa.
9. PSO to the Chief Secretory. Khybet Pakhiunkhwa. *

" 10, Accountant.General, Khyber Pakhiunkhwa.

11, Direction information; Khyber pokhiunkhwe,

" 12.The Monger Gaverhme

pakhtunkbwd. Heis requested 0. publish the abov

nt Prinfing & Stoﬂoﬁefv,Deﬁcﬁmem. Khybet ;
' Notificatian in the Extc

Ordinary Gazet}e of ghyber Pakhiunkhwa and sup ly 50 coples {Printed).of

- fne.same fo fha Home
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OFFICE OF THE A’ e d
. DEPUTY COMMISSIQNER/
. COMMANDANT SWAT LEVIES SWAT

........... A04......./pe/csL

- ORDER [R_etireﬁ\en‘l']t .

- In pursuanca of Service Rules Schedule-III amended Noﬁflcaﬂon
No. bO{Pohce-II)HD/ 1-3/Federal Levies 2021, dated 21/ 10/2021, issued by Government of
‘Khyber Pakhtunkhwa Home & Tribal Affairs. Depar'rmen'r Peshawar, Mr. Sajjad Ahmad
Sepoy Tailor/Constable (BPS-07), P.No.00537685, who has completed the requisite age i.e

- 45-years, is he.r'e,by retired from Se.rvlce w.e.f 12/01/2022 (A/N) with allowed fmancml
benefits under the ruies/pollcy in vogue. :

Endst: No, & Date even,

Copy forwarded to:- | .
1- The Commissioner Malakand Division at Saldu Shanf Swat
2- The PS to Secretary Home & TAs Deptt: Peshawar.
3-  The Section Officer (Police-IT) Home & TAs Deptt: Peshawar,
4- - The Section Officer (Budget) Home & TAs Dept't: ‘Peshawar.

For mfor‘mu‘hon w/r to the above, plerase. . . _ €

The DiS'l‘r'lC'f’ Comp‘l‘ro"er of Accounts Swat, for information w/r to the above and necessary action,
- please. o _ , o S '

5-
b The ‘Subedar MaJor Swat Levies Fnrce. fw Infor-matuon w/tt to the above und further d:rechon for .
necessary action as well as collections of Swat Lévies S vice Cards weapons, kit ifems and other
: / : r'elated accessories if cmy |ssue.d to the qbove mdwldual with prope.r' handmg/fokmg

. Mr: Sajjad Ahmad Sepoy Ta:lor/ConsTable Swat Levies For'ca for' mformahon w/r' to the ﬁbove and -
compliance. - : .k

" w
OMMANDANT_NVAT LEVIES SWAT
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- PESHAWAR HIGH COURT, PESHAWAR.
(JUDICIAL DEPARTMENT)

W.P.No.367-M/2021 with LR,
CM Nos.1053/2021 & 1183/2022.

Date of hearing —  20.11.2022.
Barrister Dr.Adnan for petitioners.
‘Mr.Saqib Raza, A.A.G for the respondents.

S M | QHIQ_!:!E. SHAH., J;- 'Through this
L .single ]udgmerit-. we shall also decide the
- connected writ .péﬂlions bearing Nos.337-
2021, 406-M2021; 503-M/2021, 514-
M2021, 518-M/2021, 450-M/2021, 601-

| -M/2021, 681-; M/2021,‘ 632- M/2021, 919-
. Mr2021, 968- M12021, 980- M/2021, 1221-
- M/2021, 1222-44!2021; 1252-M72021, 2210-
19/2021-, 291 3-P/202 1; - 5092-F/2021, 5423-

. Pf2021, .and 5424-P/2021 as adjudicétion
of a common question of law and fact is
involv;eq in all the petltjonls wherein the

: petlti,onefs_ h#ve cha‘ilenged the vires of
notfication No. SO  (Polios-t) HDY
'MKD/Levies/Misc/2020 dated 22.03.2021
- whereby on'the: basis of impugned office

order bearing No.128/DC/CSL  dated

ATTES TS
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. "20‘.04..202'1. they have been retired from
“service with further prayer that they be

relnstated Into service from the date of their
retirement l.e. 20.04:2021 with all back

benefits. In alternative, they have prayed

- that the respondents be directed to treat

them at par with erstwhile Federal Levies of
Federally Administrated Tribal Area (FATA)

- and; absorb ‘t_hem- In police and; grant them

) _:ft‘lllbbenslonar'y‘ beﬂeﬁtsj .
2. Likewlse: In" W.PNos.333-M2021,
334-M/2021, 3352021, 338-M/2021,
'. 345-M/2021, 1og67Mé021, 1035-M/2021,
 1187-M2021, 1206-M2021, 1207-M/2021,
. -“34'-'9.4/20;2.‘ 212:M/202 and 993-P/2022 the

' petitioners have made the following prayer.

© . “On acceptance of this writ
petition, the Impugned Notification
‘SO (Police-ll} HD/ MKD/Levies/
“"Misc/2020 Is ageinst law and the
fundaments! rights guaranteed by
" the - Constituton of Islamic
“Republic of Pekistan, 1973, may
- be declared llegal void ab inltio
and of no legal effects on the

. rights of the petitioners.”

. ATTE
' EXAMINE
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" (Police-INHDA-3, " nile 17 was further
e o am;maea_by deleting -schedule-IV as *All
s un_lfdnned force shall retire from service
on attaining the age of snpemnnuaﬂon'
i.e. S(xﬁ (60) years or they may opt for
. retirement after completiori of twenty-
| ﬁve | (25) years regular service”.
Thereafter once again through certain
.modlﬁdetions ruie, 17 was amended by
- giving llfe 1o the. deleted sohedule—lll of the
: -rulee 2013 as under- :

"Retirement Al! Ievy personnel
‘shall retire as per Schedule-lil
and no extension In service
after - ._-mﬂmment shall be
_Igmnted'” |

. | 'Being aggrleved from the ibid
amendment the petitioners have filed the
Instant petitions | |

'5.-_ Pursuant to the directions of this

' court respondents have filed their parawise

a oonlrnents, wherein Issuance of the desired
._' writs has been opposed. :

- B Leamed counsel representing the

__petiﬁonere- vehemently argued that the

S - ATT ED .
.. EXAWEER
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impugned Notification is -arbltrary. perverse,

- il{egal. Issued_,v)iﬂiout lawful authority and
mala fide intention just to deprive the .,

| petitioners of their vested rights accrued in

their favour hence violative of their

fundamental rights guaranteed under the
_ Constitution and thus not sustainable in the -

~ eye of law. That though the impugned

Notification was issued under the regulation

. 2012. However, after the 25" Constitutional
" amendment, the sald régulation does not

“'hold fleld, " therefore, the impugned

Notification is liable to be set aside.

T Conversely, worthy AAG
" . representing the respondents opposed the
* argumerits so-advanced by leamed counsel

g Irepre'sentirig the petitioners at the bar while .

arguing that after the 25" amendment the

Provinclal = Assembly passed the

 continuation of laws At No.111 of 2019

through which the laws applicable to

erstwhile PATA were allowed to continue

Including “Provincial Administered Tribal

* Areas Leviés Force Regulation, 2012° and;

. ATTESTE
T EXAMI ‘
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| ,therefdre the . ifnpugﬁéd Nofification was
A _|ssued per law which does not require any

': .I interference by thls court In its writ
| jurisdlction under Article 199 of the
. -Consﬁu.ttilon. Further, petitioners “are Cwvil
" Servants, and: matter in question revoives
around the terms and conditions ‘of the:r

: 'senrice whlch is the excluslve ‘domain of -

'th'e' Sennce Tribunal as such the

jurisdiction of this court Is barred given the

explicit provision -of Article 212 of the

Cénstitutipn.

8. 'Heard. Record perused. -

9. Before discussing merits of the case

- .we deem ‘it .éppl'ﬁqpﬂate to .discuss the
béckgrot_md of the ‘matter In hand to
' propeﬁj comprehend "the issue involved
. . théféin. _Ii_ Is- worth mentioning that earlier
- the services of the Levies Force were dealt
with under the Frontler Imegular Corps
' (F,;'C) rules, 1962 which was substituted by

the: “Provincial Administered Tribal Arsas

 Levies Force Regulation, 2012” (regulation)

“and Iu'ﬁdler the said regulation *PATA Levies

ATTE%D
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- Fome (service) Rules, 2012" were framed
| for Provincial Levies Foroe While separate
servloe rules were also framed thereunder

" for PATA Federal Levies Force performing

dutles in “PATA" known as "PATA Federal

Levies Force Servrce (Amended) Rules

'2013 Rule 17 of the lbld rules deals with

L t_ha retlremgnt of the Levies personnel

which was amended from time to time.

However, | pefitioners: have become

‘aggrieved. from the impugned Notification
. _ﬁdé ‘which :the pethionerg' retirement age
. was altered Iwhich is' challenged by them
- through Instant petitions

10 ‘The. main contention of the

-~ petitioners [s that after 25" amendment the -

regulation has lost its efficacy and sanctity

"and has become redundant, therefore, the

| .ltﬁb_ugned. amendment under »t!_1e said

regulation is illegal being void ab Initio, It is

-worth  mentioning that after the 25"
amendment In 2018, both FATA & PATA

e _we\re‘h'ierged._m' the pfoirlnce of Khyber

Pakhtunkhwa and Federal Levies Forbe

 ATTESTVED
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wi;rkrng .in:_ FATA wésl_ merged into the
regular pﬁlice_ of the province. Albelt, in
Malakand 6Ms_loh, Levies Force is stil
regulated by “PATA Federal Levies Force
Service (Aﬁendéd) Rules 2013 in view of
the l$hyber Pﬁlkhtunkhwa Act No 111 of
| 2019 'mmuéh which the laws prevalent in
erstwhile PATA at the time of 25"
' aiﬁendment- were élldwed to continue
“ Includiﬁg regulation 2b12 which still holds
" the field and as such the same is a valid
-i‘n.strumerii. | ._Therefore. impugned
Notification was isaﬁed- by the respondents
 with lawful authorty.
11 Moving towardthe status of the
-‘petltioners itis Iwo‘rth menﬁoning that earlier
" this court while deciding W.P No 526-
: Méom '(lkramuﬂa'h_’s case) determined the
. *status of personnel of the Provincial Levies
Force as”that of ol servants in the
following terms:= .~ -
. *19. The Provincial Levies Force
" (“Force”) was granted statutory

cover - : through Khyber
" Pakhtunkhwa Regulation No.1 of

ATTE
EXAMI
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2014 (‘Regulation”). Paragraph

'No.3 of the Regulation envisages

for constitution and establishment

of the Fomé and its functions. For

"ease reference paragraph Nos. 3

and 4 of the Regulation are
reproduced as under:-

. ‘3. Power to constitute and

(a)

).

(c)
{d)
(e)
0
| (9)
)

)

‘maintain by the Force and its
- functions.— (1) Government may

constitute and maintain -a Force for

performing the foﬂowing functions,

name!y

ensuring securfl‘y of roads in PATA;
ensuring security and manning of

piquet; - ;

guarding Government institutions
and fr_:stéﬂatfons;_

ensuring  security of . jails and
amrested criminals;

generally maintaining law and order
providing mobile escort to VIPs;
anﬁ-,smuggﬁng acfivities especially
timber smuggling;

destruction of illicit crops;

serving of summons or procedures;
raid and ambush; and

" such other m‘r_rcﬂons as Govemment

may, by notification in the official

- Gazefte, require the Force to

perform.
(2 In drscharge of their functions,

om'cers and staff of the Forve shall

ATTE
EXAM

=

PBeshawar High Court



10

o

be guided in- accordance with this

Regulation and the rules.

(3} The head of the Force shall
"be Commandant in his respective

Jurisdiction.

' (4) - Secrotary to Govemment,

Home and Tribal Affairs Department
shall be the competent authority of
the Force.

(5). The Force shall consist of

. such ranks and number of officers
and members and shall be

constituted in such manner as may
be prescribed by rules.

" (6)- . The officers and members of

the Force shall receive such pay,

_pension, allowances and other

remunerations and shall enjoy such

‘leave and other privileges as may be

prescribed by rules.

(7} | The'omcem and members of
the Force shall wear such uniform as
may be _ prescribed by - rules or

-instructions.

(8) . The administration of the
Force shall vest in the Commandant

in his jursdiction who shall
administer it-In accordance with the
. prpvr’sfons of this Regulation, rules

and instrucﬂon.'g.

(9 The Commandant shal

exemis'q his powers and perform his

functions  under the general

supervision and directions of

. Govemment,

e



O

(a)

(b))

(c)

(@

)

O

: '1.1' )

‘4. Powers and duties of

officers ah’_él .members of the
Force.—An officer or member of the
Force shall- -

take effective -measurés for ensuring
security of assigned jurisdiction and

for safeguarding against acts of

unlawful interference;
prevent unauthorized persons and

_vehicles-from access to the teritorial

jurisdiction; -

take effective  measures for
prevenﬂng sabotage, placement of
car bombs, letter bombs, dangerous

_ article and ‘carriage o_f ‘arms and

ammunition into the restricted area;
use such ams and ammunition and

equipment as -may be authorized by

the. Commandant or an officer

" authorized by him;

search and ‘arrest without warrant
any person who he suspects of
endangeﬁng' or aftempting fo
endanger or having endangered the
safety of an installation and may use

 such force as may be necessary in
the discharge of his aforesaid dutles;

and

perform such other legsl functions as

. the competent authority may require

him to perform”. _
20. The close perusal of the

“Regulation 'wquid clearly show

. that the. Force is receiving its

salary from the Provincial

ATTE
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‘Exchequer and performs the
~ policing service in the erstwhile

PATA.

'21. Having said this, we would

- now refer to the crucial issue as to

whéther the employees of the
Force can be termed as a civil

servants and as such they cannot

-maintain a constitutional petition

before this Court for enforcement
of the terms & conditions of their

- service.

22, The connotation ‘civil
servant’ Is defined and explained

i respect to the Province of

2 Definitions.—(1) In this act,

Khyber Pakhtunkhwa, in the Civil
Servants Act, 1973 (“Act, 1973").

For ease .reference, we would

refer to Section 2 {b) of Act, 1873,
which reads as under:-- |

unless - the context _omemise
requires the - following expressions

shall- hai(e' the meanings hereby

- mSpéétive!y' assigned to them, that Is

()
)

-to say~

*eivil servant”means a person who Is
‘& member of a civil service of the

Province, or who holds & civil post in

‘connection with the affairs of the

. "Prbwn_o_e, birt does not include—

©  ATTEST
j - EXAMINE
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a person who is on deputat:on fo the

. Province from the Federation or any

R

()

other menoe or o!her authority;

a person who is employed on.
contract, or on work charged basis,
or who is paid from contingencies; or
a person who is a ‘worker” or
‘workman® as defined in the
Factories Act 1934 (Act XXV of
1934), - ‘or .the Worianan's

.Compensation Act, 1923 (Act Viil of

1923), .
23, The perusal of the definition

" would show that a member of a

civil sérvicel of the Province or
who holds a civii post in

" connection with the affairs of the

Province is civil servant. All

Pakistan Services are explained

in Article 260 of the Constitution,
which reads as under:-

seasesesNsIsaetesP aIsIRIiCRItIIIT AT AR IS IOROOIRY
......................
................................................

---------------------

sem‘ce of Pak!stan means any

© service, post or office in connection

with the affairs of the Federation or

- of & Province, and includes an All-

' Pakistan Service, service in the

Armed Fomes and any other service
decfamd to be a service of Pakistan

| ‘by or under Act of [Majiis-e-Shoora




o

(Padianmnt)] or of a Provincial

 Assembly, but ‘does not include

seivice. as Spesker, Deputy

- Speaker, - Chairman,  Deputy

Chaiman, Prime Minister, Federal

Minister, Minister of State, Chief:
~Minister,  Provincial  Minister,
 [Attormey-General], . [Advocate-

Generall,] Parfiament Secretary] or

_ [Chalman or member of a Law

Commission, Chairman or member

" of the Council of Islamic ideology,
‘Special’ Assistant . to :the Prime

Mmisfer Adviser to the :Prime
Minister, Special Assistant fo a Chief
Minister, Adviser to a Chief Minister]-
or- member of a House or a
valncia! Assembly'

) '.IWhereas Article 240 of the

Consﬁtuhon envisages that:-
“240. Subject to the Constitution, the

.appoinbnents' fo and the conditions
" of service ©of persons In the service

of Pakistan shaﬂ be determined —

(8 i, feeeseres

(b) in the case of the services of
a Province and posts in connection

- with meaﬁa:rs of a Province, by or -
. under Act of "the Provincial

Assembly;

" Explanation.- In -this Afticle, “All
. Pakistan Service” means a service
"common to the -Federation and the .
Provinces, which was in existence

. - immediately before the commencing

S ATTE '
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day or which may be created by Act

" of [Maj!fs-e-Shobra (Parfiament)F,

2_4. The Phrase “performing in

_connection with the affairs of -
' Federation or for- present matter
Province® . was elaborately

explained in the case of

Salahuddin _and_2 othensl Vs,

Erontier Sugar Mill istill

- Ltd., Tokht Bhal and 10 others

(PLD 1975 Supreme Court 244).

‘in the sald judgment, the Apex
- .Court has held:

“Now, . what is meant by the phrase
“performing ‘functions in connection
with the affairs of the Federation ora
Province®. It is clear that the
reference is to governmental or State
functions, Involving, in one from or
anoﬁen an’ element of exercise of

- public. power. The functions may be
 the traditional police functions of the
Stats, involving the maintenance of

law and order and other regulatory
activities; or they may comprise

. functions pertaining 1 economic
" development,  soclal  welfars,

education, pub!fc utility service and
other State. enterprises of an
industrial * or commercial nature.

. Ordinarily, these functions would be
performed by persons or agencies
.+ directly appointed, controlied and

financed by the State, ie. by the

EXA N.ER
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Federal _Govemrﬁent or a Provincial

" Govemment”.
- 25. . Admittedly, as evident from
the bare ré'adinQ of paragraph-3 &
_ _4 ‘of the Regulation, the present

p_etitionet's are per.fonning policing
service in the erstwhlle tribal area,

however, - their terms and
conditions "are ,belﬁg regulating

" through Regulation No.1 of 2014

~ and after the .omission of Article
247 from the Constitution; through’

" a provincial statute i.e. the Khyber

Continuation of Laws in the

. Erstwhile Provincially Administered
“Tribal Areas Act, 2018 (Khyber

Pakhtunkhwa Act No. Il of 2018),
the operation of Regulation No.1 of

2014 was continued. Thus, the
-‘essehtial criteria for being a civil
“servant is that the person holding
~ the post must perform his functions
in_connection with the affairs of
- Federation/Province and the terms

and condifions of his service

‘should be determined: by or under

the Act of Parliament/Provincial

Assembly. . The Apex Court in the
"case of Federation of Pakistan

' through Secretary, Minl of
" .. Interior . terior D

Isla .an thers vs.

ATTES?
: EXAMI
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177 @;-ng' >R_Muhammad Nazir
(1998 SCMR 1081), while dealing

- with the case of an employee of

Pakistan ‘Rangers has observed

that:
© *7...Perusal of these rules clearly

shows that they are all embracing,
and therefore, under the amendment
of section 1 of the Pakistan Rangers
Ordinance, these rules would prevail

over the Rules of 1973. The Pakistan

Rangers Ordinance was promulgated

. to constitute a force called the
Pakistan Rangers for the protection of

and méintenance of order in the
border areas. Since with regard to the
status of the members of the force the

'Pakistan Rangers Ordinance is silent,

therefore, it can be safely said that

‘the employees of the Pakistan

Rangers will be deemed to be civil
servants as they are. performing
duties in connection with affairs of the
Federation and hence under the

" Service Tribunals Act, 1973, an
appeal by a member of the Pakistan

Rangers ‘regarding a matter relating

.to terms and conditions of his service
~ is competent before the Federal

Service Tn’b:_ma{.'..’.

26.. Similarly, .in . the case of

Commandant, Erontler
Constabulary, "~ Khyber

Pakhtunkhwa, _Peshawar _and

| ATT'ES@%
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others vs. Gil Raqib Khan and

.others (2018 SCMR 903), the
'Hon'ble Apex Court has elaborately
" examined service structure of the

employees - . of ° . Frontier
Constabulary, which Is established

" under Frontier Constabulary Act
(ActXIl)  of 1915. Relevant
paragraphs of the said judgment

are (eprddqcéd as under:-

. 6. ‘Three -broad fests for
- establishing the status and character
of & civil servant emerge from the

- _Constitutional mandate of the afore-
- going Articles. Ffrsﬂy. under Article

240(a). . of the  Constitution,
appointments to ‘and the terms and
conditions of service of the persons in

the “service of Pakistan” are be

determined "by' or under Act of

" _Parliament. Sécondly, by vitue of
Atticle 260 of the Constitution,
- ‘servicoe of Pakistan' means any
-seMce, post or office in connection

with the -affairs of the Federation.‘

- Thirdly, under Article 212(1) (a) of the

. Constitution, the exclusive Jurisdiction

" to adjudicate disputes relating to the
o terms.and conditions of persons, who
- are in the service of Pakistan vests in
an Administrative Tribunal, namely,

the 'Fedem! Service 'l_'ribuna!. These

" tests .are 'mentioned in the

Muhammad Mubeer-us-Salam  case




1

ibid (at pp. 686-689 of the law report),
o The deﬁnftfon of the term ‘civil

: _servant’ in - the Act adopts the
Constitutional criteria given in Article
' 260 noted above to reiterate that a
person who; inter. alla, holds a chvil
~ post “In connqcﬁon with the affairs of

_ the ‘Federstion” including any such

post connected with defence, to be a _
civil servant. The larger Bench has in
- “this respect faken the logical step to
!ncq{pomte the requirements under

. Afticle 240 (a) and 260 of the

. Constitution as the definitional criteria
- of the term “civrl servant” (at p. 682 of
the law raport)

7. - Having noti'ced the qualifying
criteria of a civil servant under the
law, it Is appropnate now to examine
the factual matrix of the present
. controversy. The FC was established
by the NWFP Constabulary Act, (Act-
_ Xili) of 1915 (“Constabulary Acl).
Section 3 of the Constabulary Act
empowers the Federal Govemment to
. maintain the FC_as a force “for the
better protection and administration of
the external frontiers of Pakistan
_ witﬁin the limits of or adjoining North-
West Frontier or any part thereof"
Secﬂon 3-A of the Constabulary Act
authonses the Federa! Govemment fo
. employ the FC outside the limits of or
adjoining the North-West Frontier
Provinca in.other parts of Pakistan for

ATTESFED
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| tﬁe' “better  protection and
- administration of those parts. Section
& 1)___Df the Act ibid vests the Federal

Govemnment wrth power fo appoint
the Commandant and other persons
including -the District Constabulary
Officers or Assistant Constabulary

" Officers of the force in one or more

districts. Section 6 delegates fo the
Commandant and District
Constabulary Officer the power fo

- appoint subordinate officers in the

menner prescribed by Rules made

" under the Act. The Federal
. Govemment exercised iHts power
‘conferred by Section 21 of the

Constabulary Act, to frame the NWFP
Constabulary Rules, 1958

' ("Constabulary Rules”), in order fo

provide the terms and conditions of
setvice of the officers and men in the

FC.

8. it will be observed that the
matter of terms and condftions of
service of thie respondent-employees

“of the FC; are. in the first place
~ regulated by the Constabulary Act

and elaborated pursuant thereto by

. the FC Rules. The provisions made

by the Constabulary Rules are In

- furtherance of and in exercise of the
" power conferred by the Constabulary
‘Act. Therefors, the : terms and

conditions of. service of the

. employees of the FC are prescribed

| ‘ATTES§O
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in the' Act and the Rules. The test laid
down In Aricle. 240(a) of the

- Constitution -requires  that  the
“appointment to and the terms and

conditions of service of posts in
connection with the affairs of the
Federation "and of a service of

. Pakistan shall be determined "by or

under en Act of* Parllament. The

" expression by or under’ in Article
240(a) of the Constitution authorizes
the terms and conditions of service of

a chvil servant to be provided both by
statute or .by statutory rules. The
provision made in the Constabulary

‘Act and the -Constabulary - Rules,

therofore, safisfy the Article 240(s)

‘test. The judgment in the Muhammad

Mubeen-us-Salam case  ibid
endorses this point of view.~

“g6.... The terms and conditions of

service of those employees, however,

are required to be specified under
Article 240 of the Constitution by or
under Act of the Parfiament. Thus, the
conclusion would be that only those
persons, who are in the service of

~ Pakistan, as discussed hereinabove,

and if their. te_mﬁé and conditions are
governed either by a statute or
statutory rules, in terms of Article 240
of the Constitution, can seek remedy
before the Service Tribunals..”

. 27.. Similarly, this. Court in the

case. of Gul Munir vs. The




2
ment of Pak
Frontler - Reglons _ (SAFR

 Islamabad and others (2019 PLC

© (C.S) 645), on the basis of law laid

down by the Apex Court in

. Commandahg' Frontier

(2018 SCMR 903), while dealing

with the case of Federal Levies -

‘Force, "which - was established

through * Federal Levies Force -
Regulation, 2012 having the same

structure  of service for ts
- emﬁloyeeélfprce as provided in
- Regulation No. 1 of 2014 has held

that employees of the Federal

~ ‘Levies ‘Force’ whose terms and
conditions of service are governed
- under Federal Levies Force

Regulation, 2012 are civil servants.

'. ngping- in view the above, the

Force established under Regulation
No. 1 of 2014 qualfies the criteria
of being civil servant in view of its

- composition, functions and duties
_as per law laid down by the Apex

Court in the cases of Eederation of
Pakistan _through _ Secretary,
M, of ror _(Interfor

- Dlvislon), Islamabad and 2 others
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N_ (1998 SCMR 1081) and

‘Commandant, . Frontier

nstabulary, Khyber
nkhwa, P

‘others vs. Gul Raglb Khan and
offiers (2018 SCMR 903), thus, the
preliminary objection raised by the
leamed - counsels for  the
respondents is sustained and
. ao'cordingly, the present petitions In
vlew of clear bar contained in

~Article 212 of the Constitution are

‘not maintainable. The present
petitoners may agitate their
grievanoeé ‘before the Provincial
.Services Tribunal. However, prior to

7 this -judgmerit,-th‘e status of present

 petitioners being a civil servant was
not determined and in the similar

- cases, the Apex Court in Gul Raglb
. Khan's case (2018 SCMR 903)

"has held that, - -

“11. It follows from the dicta laid
down above that the protection of the
~ border areas Is a soversign function
belonging to and performed by the
Federation. The same duty Is

" performed equally | the present case

by the FC not only on the frontiers of
KPK Province but also by maiptaining
order in other parls of Pakistan, For
discharging such functions, the

ATT E
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services rendered by. the FC have
direct nexus-with the affairs of the
Federation. Therefors, the reasons
- given in the Muhamméad Nazir case
- (supra) fully apply'hera as well and we
. " hold that the employees of FC are civil
. .servants. Insofar as the question of
competent remedy in respect of
service  disputes of FC men Is .
. concemed, we hold that in a matter
relating fo the terms and conditions of
~ service of the @spondent-emploxaes
. of the FC, an appeal before the
| | " ‘Federal Service Tribunal is avallable to .
. " " them as the exclusive remedy under
| S ‘the law. Accordingly, this remedy may
e be availed by them within the statutory
I period of limitation commencing from
the date of issuance of certified copy
" of this judgment. All these appeals
filed by the appellant:=Commandant,
'FC are according allowsd in above
teqns'f. - '

Whén case of the petitioners (PATA

;- Fédefaf Levies an;q) was examined in
juxtaposition with the Provincial Levies

| .Force and ibid judgment, we observed that
'-‘servl'pe' of botﬁ the forces is govemed
under the rules 36 framed under the

' pro\}isiéns of “Provincial Administered

-Tribal Areas Levies Force Regulation,

ATTES
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| 2012, Therefore, we believe that the
- status of _petiﬁonérs is that of civil servants

IJ for all pracfical an& material purposes, and

as such, the matter of terms and:

conditions of I-mei:r service Squarely falls

" oltside the ambit of writ jurisdiction of thie

B - court given the “explicit bar contained in

Atticle 212 of the Constitution. As earfier

 discussed service rules of the petitioners’

(PATA Féderé! ‘Levies Force) and .

Prow‘pciall Levies Force both were framed

_under - the . provisions of “Provincial-

* Administered Tribal Areas Levies Force

Regulation, 2012" and through the ibid

jiidgmé,nt, the p_et;son_nel of Provincial
- Levies Force were declared as Civil

" Servants after exhaustively discussing the

matter of Levies Force performing their

duties In PATA. Therefore, on the same

premise, we have no hesitation to hold that

the petitioners are Civil Servants as their
service fulfills the entire criterla of Civ
K Servants so provided by the law. Learned

- counsel représer_ltln'g the petitioners could
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not distinguush the status of petitioners
.(PATA Fedeml Levies Force) w‘s a vis

Provinciel l:.eevy Force in any manner. Both

fOrees are performiing their functions in the

.same area for .the same object and;

purpose and both are being maintained

'I‘,ihroqgh the provinclal exchequer.
- Th'lelefere,l the -. matters eﬁsing out of the
- terms ar_ld;“cohditiens of service of thel
| _peﬁtioﬁer_s_ are Io'nlly emenab'le to the

" Jurisdiction of the Service Tribunal i terms

- _of Article 212 of the Constitution.

So far as the contention of petitioners

'that they have challenged the vires of the

| _ |mpugned Notiﬂcatlon and as such the

- same are not amenable to the Jurlsdicﬂon

- of the Semoe Tribunal is concemed,

o sufﬁoe lt to state that it has long been

'settled that Servlce -Trlbunal has ample

Jurisdiction to deal with the issue of vires of

" _the law and rulesframed thereunder. 2015

SCMR 253 NATIONAL ASSEMBLY

" SECRETARIAT through Sectrary V.

' MANZOOR AHMAD and others,
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““Therefore, _thé contention so agitated at the
. bar is misconceived and as such repelled. |

'!n- view _thereof, the status of

 petitioners has been declared as that of

Civil Servants and the matter in question

revolves arotind the terms and; conditions

- of their service which does fall outside the
 jurisdiction of this court given the baring
~ provision of Article 212 of the Constitution

. and as such instant petitions are dismissed;

being . not -maintainable. However, the

- . petitioners may. approach the worthy .

Service Tribunal for the redressal of their

"~ grievance If soll advised. Albeit, earlier the

status of petitioners being civil servants

" was not determined, therefore, the

. petitioners may avall the remedy of appeal

within lhe statutory period of limitation

. commencing from 'thel-!‘ date of issuance of
the certified copy of this judgment in terms

" of the judgment of august apex court in Gul

Raqib khan’s case 2018 SCMR 903.
| COC . Nos.38-M2021. i
W.P.N0.367-M/2021 and; COC No.436-
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