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.~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR.(CAMP.COURT ATfSW@_\{I'

- Service Appeal No. 5‘57 of 2023

“Shah ,V'V',ali Khan S/o Gul Nézarl R/o Charbagh, District Swat
[Sepoy ]-No.661 525].
| e JAppellant

VERSUS

.1) Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil .Secretariat-a‘t Peshawar.

'2) Government of Khyber through Secretary Home & Tribal Affairs

‘Department, Civil Secretariat at Peshawar.

' 3) Commandant Swat Levies/Deputy Commissioner, District Swat.

..................... Respondents

APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT; 1974.

;- On acceptance of this Appeal, Notifications No.
SIO'(Poliqe:lI)HDII\{;{I::ngLegieslMisc.l2!020 dated
22-03-2021 & No. SO (Police-ll)HD/1-3/Federal

" Levies 2021 dated 21-10-2021 issued by
| respbndeni No.2 may be declared as illegal and
- the same be set _aside. Consequently, the
appellant may be held entitled to complete his
service  till attainiﬁg :I.60 years age in light of
- Notification dated 14-07-2020.

| Altérﬁatively,-the'impugned notifications may. be

| décl'a_red' to be 'inéffegtive u’pon the rights of -the

.- appellant and he may be allowed to complete his
éervice till att_aihing 60 years of age. |



Respectfully Sheweth:

1y

-Levies Force having a considerabie length of service at his

3)

5)

6)

That the appellant has been serving as regular member of

credit (Copy of Appoin_tmeht_ Order is Annexure “A”).

:T'hat'services of the appellant were initially regulated under
- the Federal Levies Force Rules, 1962, which were non-

statutory.

That. subsequently, the :'Gover-nor Khyber Pakhtunkhwa,

 under the omitted Artiblé 247(4) of the Constitution

promuigated the PATA Levies Force Regulations, 2012.

| Conséquently, the Provincial Government framed Service

Rules for the Levies Force in-2013 (Copy of relevant text of
Service Rules notified in February 2013 is Annexure “B”).

That Schedule-lll of the above mentioned Rules, which

provided for length of service towards retirement had certain

anomalies. Hence, the said Rules were amended in
 December 2013 and the above stated anomalies were

i'er_noved to a larger extent (Copy of amended Rules notified
in December 2013 are Annexure “C*).

That the refevant Rules were further amended in July 2020.

Regarding the length of service towards retirement, Rule 17
was amended to the effect that all Levies personnel shall
retire from service on attaining the age of superannuation
i.e Sixty Years. 'Furthermore, Schedule-lll which provided
for certain length of service, was deleted by virtue of the

amendment (Copy of amendments notified in July 2020 are
Annexure “D").

That the ‘rules were further amended on 23-03-2021. Rule

17, . which provided for fetirement on  reaching

Superanhuation was again omitted and Schedule-lil was
revived with certain. amiendments. Consequéntly, the junior
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) “rank officials like the present appellant would retire after
' performlng certain years of service or onl reaching certain

~ -age. For instance Hawaldar would retlre| oh reaching 31

years of service or 51 years of age, Naik 29 years of service
or 48 years of age, LINaik,-27 year of service or 45 years of

- . age and Sepoy 25 years of service or 42 years of age,

‘whichever is_earlier (Copy of amended Rules notified in
March 2021 are Annexure “E”)

'That the above mentioned Rules being extremely

' detrimental to him, the appellant filed representation Qefore

. the concerned quarters for redressal of his grievances. The

8)I

9

10) |

1)

same has not been responded to a1|s yet (Copy of
representation is Annexure “F"). ‘

That some of the personnel of the Levies|Force got retired

" from service on reaching certain age/completion of certain

length of service as prescribed by the above mentioned
R_ules;' . o ‘

. o |
That the appellant along with other similarly placéd persons
invoked the Constitutional Jurisdiction iof the. Hon'ble

Peshawar High Court.by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules.

.Thatl._ during the pendency of the said petitions, the

- Provincial Government made further am'lendments in the
' F_ederaI‘Le\}ies Rules .on 21-10-2021, whereby retirement
‘age in respect of lower ranked members of the'Force was

enhanced by a few years (Copy of amended Levies Rules
notified on 21 10-2021 are Annexure “G”). ‘

That the appellant filed another represent‘ation against the
above mentloned further amendments in the relevant rules,

o IWthh was never, responded to. (Copy of memo of second

'representatton is Annexure “H").




¥y

12)

13)

14)

4 I |

That against the above mentioned Rules framed by the
Provmmal Government the appellant alongwith other
similarly placed persons filed various other constitutional
petitions (W.P No.469-M/2021, W.P No. 470-M/2021, W.P
No.337-M/2021, W.P No.338-M/2021, W.P No. 333-M/2021,
W.P No.1252-M/2021 and W.P No.335-M/2021) before the
Hon'ble Peshawar High ‘Court. However, because of

jurisdictional issues, the matter was referred to a larger
Bench. |

That in light of the above mentioned Act, other employees
of the levies force filed a constitutional petition (WP No.
1281-M/2022) before the ‘Hon'ble Peshawar High Court
Mingora Bench to the extent of their re-inetatement in light
of the Provincial Assembly’s Act. The petition was allowed

| by the Hon’'ble High Court vide judgment dated 23-11-2022

whereby the respondents were directed to re-instate the
then petitioners. It is worth mentioning that vires of the
impugned rules were not challenged in the said petition,
which are being impugned through the instant appeal.

That a larger Bench of thelHon’bIe Peshawar High Court
heard the connected petitions en 29-11-2022.
Consequently, the Hon'ble High Court decided that
personnel of the levies force are civil servants-and their
employment matters would be dealt with by this Hon'ble
Tribunal (Copy .of order dated 29-11-2022 is Annexure “I").

15) That being aggrieved with the impugned notifications, the
instant appeal is being filed before this Hon'ble Tribunal,
- inter alia, on the following grounds: |
GROUNDS:-
A) That the impugned act of amending the relevant Service

Rules to the detriment of the appellant and subsequent

retirement is illegal and un-Constitutional. Hence, the same

~acts are liable to be declared as such.



B)

c)

D)

.5
That it is a settled law that service rules cannot be amended
to the detriment of 'public-sector employees. Even, if they

are so amended, the same having prospeqtive effect cannot
be applied against the existing employees

That after the 25" Constitutional amendment,. the new
Constitutionél ~regime demanded streamlining. of the.
erstwhile Tribal Areas with the rest of the Province. So

much so, Levies personnel serving in erstwhile.FATA and

‘Khasadar Force were accommodated to a larger extent
- where the Provincial Assembly passed an Act.aimed at

- streamlining the service structure of Ex. FATA Levies Force.

The Act not only provides uniform retirement age i.e 60
years for the whole Force but rather en;oms upon the
Provincial Government to take steps towards absorptlon of

' the said Levies and Khasadars in| regular police.

Regrettably, the appellant have been trea’|ted in violation of

the Constitutional  spirit particularly after the 25"

Constitutional amendment and subsequent orders.

That further grounds, with Ieave of this Hcm'ble__s Tribunal,
would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on ac!:ceptance of
~ this appeal, |
(i) The impugned Notifications No. |SO(Police-
" N)HD/MKD/Levies/Misc./2020 & No. SO (Police-
i)HD/1-3/Federal Levies 2021 dated 21-10-2021
issued by respondent No. 2 be declan'ad as illegal,
_ 'thel same may be set aside. Conseiquently, the
- appellant may be held entitled to complete. his
service till attaining 60 years of age l,in light with
Notification dated 14-07-2020. |

Alternatively, the impugned notifications may be
~ declared to be ‘ineffective upon the rights of the
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‘appellant andl _the_ appellant t:'»el allowed. to
compléte his service till attaining 60 years of age.

i) Any other remedy though may not specifically
o “prayed for, but which circumstances of the case
' would demand in the mterests of jusllce.,may:.a‘lso

be granted

- Appellant @L@wﬂ)

Shah Wali Khan
identified by c?unsels

%

Dr.-Adnan Khan Barrlster-at-Law
Advocate Supreme Court of. Paklstan

Umar Sadiq Advocate High-Court

. CERTIFICATE

- Certifi ed that no such like appeal has earlier been filed before
-~ this Hon.ble Tribunal on the subject matter. .




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

. Service Apbéal No'._-' _ of 20'123

T réhah',Wa:Ii'Khan ..... . Ii .............. v A ppellant

.Government of Khyber Pakhtunkhwa and another

<t ... RESpONdents

" AFFIDAVIT

I, Shah Wali Khan (Aﬁpélllant), do hereby solemnly affirm
- and declare that :’the contents of the aBove,,titIed Appeal are
fru_e and correct to the-ﬁest. of my knowledge and belief.
' Furt'h'ermor‘e,' no such like appeal has| earlier been filed
. before this Hon'able Trib@nal or- elsewhere on this subject
- matter | |

DEPONENT

e (S
L Shah WaliKhan |
,f “# ‘ - -
ATTESTED - - .

TxAN AR
Q}{' é‘&{\fjou rﬁsug {4)

A ©
) ;?EEQZ‘" é’ o #
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]

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No.__.  0f2023

o 's_haF?w'an KGN —ooio.o e b s ADPONEDE

-
b

Government ef- Khyber Pakhtunkhwa and|anather

 ADDRESSES OF THE PARTIES

APPELLANT:’

l
_ Shah ‘Wali Khan Slo Gul Nazar R/o Charbagh District Swat

{Sepoy No. 661525]. .
Ncg ) (Celi# )

| 1) Government of Khyber Pakhtunkhwa through Chief Secretary,
erl Secretariat at Peshawar ‘

2) Government of Khyber through Secretary Home & Tnbal Affalrs _
Department Civil Secretarlat at Peshawar

3) Commandant Swat Leweleeputy Commissioner, District Swat
..................... Respondents

~ Appellant @C)“ﬂ !

“Shah Wali Khan
Identified by counsels -

T
, Dr. Adnan Khan Balrnster—at—Law
Advocate Supreme Court of Paktstan

gL

“Umar-Sadiq Advocate High Gourt -
; .

e, N Respondents .
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lnem-mse

of the power eonferred by Secncm 9 of the PATA Lewes Force
: chulahon 2012, the Provmcmlly Govment of Khyber Pakhmnkhwa is pleased to
-mnke the t‘ouowing rulm, namcly*- L -

. $hort. tltle and comment.:ement*- (1) These rules may be- called Provincially

--'_'Admmmted 'mbal Ams (PATA) Fedoral Levies Foroe Service (Aiended) Rules, -
208 ‘

(2) They shall eome mto fomc at once,

A

"2 Deﬁnition (1) In the:.e Rules, unlss thc context otherwise reqmre. the follovying
. expremon shall hnvc the meaning hcrcby respechvely -assigned to thcm, namcly -

- “Appomtmg Aumonty” mieans the appomtmg authority specified in rule-4;.

. “Commﬂndant" means Commandant of ‘the Force, "who shall be the

T ‘Deputy Commxsmonermthclrrespecnvejunsdlcuon.
- . (©) ‘- . Deputy Commandnnt (Opomtlon)" means as Asmtant Comnnssmne.r or.
b . i _ any oﬁeer of the sttnct demgnmw as such by the provincial government
" Who shall be Deputy Cmmandait (Operation) of the Force in PATA, 10

:exe:cme in ms rcspecnve junsdmhon such power and perform such -

. functions as may be prcscnbed and who shaﬂ'be responmble to the

o Commnndant for operahonal matters of the Force in PATA.
' S _-(Admtmstratnon) of the Force, who shall be an officer of the’ provincial
B govemment or any officer of the District designated as such by the "

3 provmcml govmment ‘to exercise in his rcspecuvc jurisdiction such
-_'powets and pcrform such ‘finctions as may be pmcnbed and who shall be.

Dcpmy C:ommandant (Admxmmuon)“ means Deputy Commandant

E : responmble to thc Cummandnnt in. admmlstratlon and establishment

S matttm of t.t'c Fomc in PATA
o ) 'I-'“Home Dcpartmem mcans Provincial Home & Tnbunal At’fanrs
_ Department,

, “Govemnznt" mcarm thc Govcmmcnt of Khyber Pakhh.mkhwa, ' L

;L .“Imtmlrecnnumnt” menns appomtment made other than by promotxon or
R .I'by msfcr,

nom "‘Schedule" means the Scheduls appended to these rules’ | L

WA : |



SCHEDULE
SeeRuleﬂ -

SE| «fPostnmnk

Length of service/Age

1 -' Subednr Mnjor (BS-IG)

b 38 yem service or 03 years service as Subedar MBJOI' or 60
| years ago whlchovor is earher

T Subo_dar(BS—lB)- o

-age whlchever is carlier

35. yem semu or 03 years bervioc as Subedar or 57 years

- 3N Substar (BS-1D
' L e e yeamagcwhlchcvsriswhof |

'32 years. service or 03 years service as Niab Subcdar or 54

A T 58

" 39 years service or 03 years service as Hamldar or 51 years

ageé whmhe\rer is carlier |

TRk @S

126 years sérvlce or 03 years servic|e as Naik or 48 years age \

'| whichever is parlier

s '.Uﬂaig(as-s)_f =

23ymrssemoeor03yenrsscmoe a.sIJNtukor45 years age |

' whlchever is earfier ’

17 [ Sepoy @55

20 yoars smﬂee or 42 years age wi|nchever is earlier \
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Govemmantofl(ybar?ammnkm VI
' Home & Tribal Affairs Department T 3

Dated Pestjawar the 12" December, 2013

 NOTJFICATION

\ _ Vol1, The Compem a v has been pleased to order
am : t_':hadme-l.of Rule-4(2) and’ 1} of Rules-17 under Para of the
j for. PATA .Levies Force; 2012, & Ruile-24 of. the Provincally Administered Area
PATA) Federal Levias Fotce Sewlcé Rulas. 2013 as under' .
il Schedule - : )
Lo e s_ggﬁmﬂzl
Yniformed Force )
.No | Pos! Eligibitity for \Pmtno \ Direst \Quallﬁcat!on J
; -promotion tion uota
Quqta
Subedar Ma]of (BS- _ One year service 100%
"} as Subedar " \
Subedar (BS-13) "One year zamvica - 1po% \ _ \ J
as Naib Subedar B |
, Naib Subedar (BS-1 1) \ Om year sarvice 100% \ \ J
4, Hawaidar (BS.-B) Oneyearwvlce _\100% \ \ J
| | as Naik L
5. Nal\r.-(Bs-‘n "One year service - 100% \ \ J
as Lancé Naik. ; .
; 6 Lance Naik (BS-B’J Oneseyearsemoe 1100% ‘ : - .
17 Sepoy (BS-S) 1 - 100% Wiadie Pass:Mamc_\
i'gFZ ' Head Arrnorer (Bs-ﬁ) \One yoar SBMGO ‘190% RE Middie Pass/Matric i
: ’ ststaﬂr . B
. . o - _‘ -
100% Mlddle_ Pasa/Matric
\

5-\-9.-. \Asststantmorgf- T o \ -

BS-1) -

ul )
. refirement after oompletion of 25

(1) Al unlfonn

shall mﬂre as per Schadule-lll or opt for

le\"i
yaars of regular sewlce and no extenston beyond retirament

SCHEDULE -III.
‘Rule -1T: tR I

£ -
“Subedar o

3 . Subedar (8S~13) .-
3. Nalb Subedar (BS-1 1.
4, Hmldar (BS-S} :

m
age whichevet is eariier

35 years' of aérvlca or 60 years of age whichever is earlier
¢ 60 years of age whichuver is earlier

33 years' of fﬂE o
rvice of 60 years of age whichever is eariler

131 yaals of se

29 years' of service or 60 years of age "whichever i8 eanle_\

i ek (891 : ..

28 'dsewmorﬁo ars of

~a whichever i8 eariiér

/e

“. “ ' . ]
‘ . '.'“_,. /.' P T .
. : ) . R ' .. “
. ; . . . . . . X
. , . 1:’
. « . ' “

6.
t :
1 VB "Tanoe Naik: 856y
L 3 .7" ' ls,epoy.( T 25 yeam ofwv\oeorao years of age whldwver is eadler
i s .. . T e
.'I’I
y ! ‘
. .
et
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 HOME DEPARTMENT - ! 8

CATIO
Dated Peshawar the 14-07-2020

: ‘No SO (Pollce-lDHDll-B In exercise. e of the power conferred by Section 9 of the

‘Provincially Adxﬁmnstered thal Arees Levnes Force Regulanon 2012, the Government

of the Khyber Pakhtunkhwa is pleased fo d:rect that in the Provincially Administered
Tnbal Areas (PATA) Federa.l Lev:ee Farce - Service (Amended) Rules, 2013, the
followmg furthet amendments sha:ll be made. namely.

'I‘ . . . .
- mthesedmles: - i

' “1'1, Regremen - All Levnes Personal shall retire from- service on
attammg then age of supm:ahnuauon i.e sixty (60) years or they ‘may opt |
for renrement aﬁex eompleuon of twenty-ﬁve (25) years regular service, '

S apd s
o b vacheglulg-m shail be ae;m.

. SECRETARY TO
GOVT OF KHYBER PAKHTUNKHWA
h HOME DEPARTMENT

- Copy forwayded o the:-

T
L7

Y. Mo, . .
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< 'GC.)V_E,RNMENT OF KHYBER PAKHTUNKHWA
HOt -AFFAIRS DEPARTNIE T

--—---ﬂ.

_,....a--""""

NOT!FICA lON
Peshnhfar date:f the 2 the 22-3-2021 .
AN . axercise of the pWers

-9 of the’ PATA Levies For*e Regulatlon 2012, the. Prm:lnclal
dr Pakhtunkhwa ts plaa%ad to du-ec.l that 1n the PAU"\ Faderai '

Lewes Fome Sarvice (Arnandad) Rules 2013 thd foiiowlng lurther amendments shaﬂ

|
b
N ‘be made nameiy -
Amendm,g isl

g2 conferred by Secllon
| Governrnent of Khyb

stituted, némely:
inting authority

1n \he said ruies -

- 1.sn Ruié A4, sub—rute (1} the lollowtng shai! pe sub

for initial

ol
! : e ( Commandanl shall be the appo
’1 ' _ .,' rabruit_i'nenl and prommlm up lo the rank of Subadar' . .
5 B {1' .o ' Pro\ndad that the appoinling authority {of purpose of
' _ promol\on 1Q the pos\s of Subedar Ma|or and Supermlendpnls shali be g
!\ C Sec.reianj Home ﬁepanmenl e - _' | :
; L2 For Rule 1? the- followmg shall be subs‘.uuted namelys. IR
ir" R o "‘17 Retlremnnt,. AN Levy parsonnel #nall remre as per Schedu\a-m and no
i A exlension in service. afar relire ment shalt be granted™:
oo fa..swammu the tonwlng chal ba substituted, pamely:
o " mgchedute-lt
SRR _ _ [seemlc 17) T
1 -Name of the Po"st_l- Rank | muon for promotion ’ Length-'of Sawlce3l__\:'
& A

enlority- Thirty ::even ~agrs Of |-
mongst | Thrae Yaars Service 2% §.

Qn u-na pasis of 5
Supedar Major Of Sixly |:

m.iitness from, 2

: Y‘S No
A ety s\{peqag-mﬂoﬁtﬂsﬁai
e the Subeaars ' having

. _ ntermedizte 0ua|1ﬂcauo'\ years of age whicheves |
S DR is eafilet '
§uqug'r (85-13) ' BY promoud . on the basts TRy Five \
, AT _ ‘ol Seniatity Cum Filness in sorvice of Five veras | .
§ : mg ioﬂowing manner, | sergce as Subedar or'\
, e A . pam gixty years of * nge
- ’ R DR lI) Filts' Parcenl {50%) whichevef |s anriier -
' L . . from .amongst
| ol A ; Subedars
: : : BRI having Intermedlate | -
_ queliﬁcallon‘ and
! . (m Ey ‘percent (50%) | .
| - A R A om amongst Naib
I R e SR R : Subadars '
. - T a Sécondary school
! : © Certificate
T BY promolion, on The basls | Thity - rree Years
Service or Seven vaars' -

T e fof manner, | S€ rvice.
. .| Stbadsner Sixly Yaars

namely: %
S g“-/""""?'.". - .

—{Nab Supeasr BS-T10 | -
: R b of Sentority Curn Flrtess in :
' T Nalol

" e B T TR A . . .



L
g

e .ﬁuélilical!m. and
(i) Fiy Percent {50%) from
- . ‘amongsi Hawalders. . I

S PITE Sh Lt . ' )

“S o, | Nama ofithe Post/ Rank | . _Qualification for Promotion T Langth of Service /
4 | Hawaldar (85-08) Sl AN ™ Thirly One yesars service |
s T RO " e or Three years service

SR BET N as Hawaldar or Fifty
T ' CER One years of age,
' g - . L CLe - whichaver Is earliec.
| R I Nek(@sh7). - i ‘ Twenty Nine years
S B A Y AN S ¢arvica or Thres yesrs .
B L T LT : servics as Nalk of Forly
N S FERARENICIF R ' _ | Eight years of age,
R R L ' whichever g sarlier,
16 - . | Lnaik CEE L ) - o ] Twenty Seven yaars ,
L 1 ) service of Three yesars

. DS ; ' ' sarvica a8 L/INaiX of
R @ - o Forty Five years of age,
SRR SN S 1. - - | whichever |s sarlier,
L B ESSC R o 4y U
, : I . A \ o
‘ years of age, whishever -
. T fls ,gamer.' :

;o RS ) “-

S ' SECRETARY TO
. - GOVERNMENT OF KHYBER PAKHTUNKHWA,
" HOME & TRIBAL AFFAIRS DEPARTMENT

4, Principal Secretary to the Governot, Khyber Pakhlunkhwa, -
.2 Principal Secretary to the Chief Mihister, Khyber Pakhtunkhwa,
3 Al Administrative Secretaries fo Government of Khyber Pakhtunkhwa.
- . . . .4, Reglstrar, Peshawar High Court, Pashawar. -,
oo 5. All Commissioners, Khyber Pakhtunkhwa,
- A Deputy. Comrrilssibners, Khyber Pakhtunkhwa.’ T
-~ 7. Provinclal Polica Officars, Khyber Pakhtunkhwa. : :
.. 8, AlHeads of Attached Department in Khyber Pakhtunkhwa.,
1 ... - 9.°PSOlthe Chlef Secretary, Knyber Pakhtunkhwa,
L .. i710. Accountant-General, Khyber Pakhtunkhwa.
+1. Direction Information, Khyber Fakhtunkhwa. _ g )
- 12, The Manger Government Printing & Stationery Department, Khyber Pakhtunkhwa,
oL T T fe Is requested to publish the abave Notification in the Extra Ordinary Gazette of
‘ . “Khyber Pakhtunkfiwa and supply 50 copies (Printed) of the same to the Home
.. Deparimerit e ’
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L GQVERNMENT OF KHYBER PAKHTUN HWA 4
..IHOI';'IE AﬂD TRIBAL AFFAIRS DEPART ENT . P
: e )
NQTIF!CAI!OE : : RS R
stlmmr. dnmmm a-10-2000 '

- In exercise of the powers

y coﬁter:ad by Seclion-9 of ihe PATA tevies ‘Force Re{gulahon 2012. and in
R continua tiofy" -

’luﬂommﬂevres/mcmzo dated 22'-03-2021

ihis nollﬁcohqn

deporimenl No; 'SO(Porca-
the Hrovinclcll‘ Gaovernment

ot Khybpr Pakhiunkhwca is pleosed 10 qirec! fhat : in ihe PATA Federql

i -Levies Force Semce lAmended] Rules; 2013 1he tollownrg further amendments
, Shollbermude nc:rnely- ' : : )

- 'SCHED :‘.1

. I.-nglh of Sonrlc-t / Age

© | Ne, : nuuk :
LI mwmubm-ul mvammm«mmvam*mossunmmum
S Yeors of ope whichever s porfier.
2 Subadorlss-u} : flmysh-temolwﬁceum'mm'sq»icaossmeocruswvvemor
X . oge whichever & eanier.
13 Nul:'si.cbeuar'{wus-- mmmnummsmumasennvoﬂmmmsmum
N RS : 'roumlogemmuaula
N w:uml lmwmmsolmwllrymmmmwﬁcmsm
1o |
5 - Ncﬂ[l&om . Twmlymmmso(muhwmawhogemﬂrbm

. Iwenwmwmcluﬂcsmlmvwmycmogemcmu o moxfer.

. 1wemrh'q[emajmabnyﬂveraqmogemi:pemhm.

- :SCHED JLE-X
SN | Post/Rank Ellgiblm?-lot Prnmoﬁonr ‘ Promotion | Direet | Qualificatt
- . Quotn Quota | on
‘l, . | Subedar mayor (B5-14) | - myeurmvgeusm : |m
23 T 16101 21 yeols ol sevvice '
~Z |, . uDeoor (B 14] I Ozveq mam’mw?’ 100% :
A T ol sor
1ca Nok Subecar [85-11) mms service as Howoidor 100%
: o,
. .o o : roulrmml_gmc_e_
~ 4 | Howolgor (8S0W | mmrugtumm . 1008
B Y Totes 13 ynors ol setvice _ ——
8 A, ok (es08 o:ymmuumm : ' I’(
I e o C
) . Tolol OF ¥
6. 1. imokissn) . 05 yean’ maﬁm ;
AN 's-povtasml.: — ST (00| %C s
- . - - | i
[} .. Hundmnoru " . 0Syeorr*sorviceas 100% §5C .
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* 4. Reglstior, peshawar High Court. peshawa. :
" 8. - All Comgryssioners. Khybet Pokhiunkhwa.

% Al Deputy Commissioners, Knybet Pakntunkhwa.
7. Provincial police Officers; Khyber Pokhtunkhwa

8. AllHeads ot-Migchadoeponmeﬁt_ in.Khyber pakhiunkhwe.

_ PSO to the Chief Secrefory. Khyber Pakhiunkhwa. .

.9 _ _
10. chouhtani.anerql. khyber Pakhjunkhwa. - i~

10 Blfection iitormiation, Khyner POKNIUTKING,

12, The Manger. Gdvethmen! Prnting & Stationefy Degloriment, Khyber - _
- P ; 3, He s fed fo publish the apbove Natificationn the Extra
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o PESHAWAR HIGH COURT PESHAWAR.

. (UDICIAL DEPARTMENT)
 W.P.No.367-M2021 wlthIR,

. CMNos 21 & 1183207

.. Dateofhearing 29114 2022,
. Barrister Dr.Adnan for petrtioners
. Mr.Saqib Raza, _A._A.G_ fpr the respondents.

- W Through i
. -_slngle judgment, we shill siso decide the
connected ‘wiit peﬂtlons bearing Nos.337-

MOZ‘I. 406-M021 503-M/2021 514-

‘M2021, 518-M2021, 450-M/2021, 601-
- M/2021, sai- Maoé{ 632- M/2021, 915-
MOzi, 968 M2021, 980- M2021, 1221-
. M12021, 1222-M72021, 1252-M12021, 2210-

'_P/2021 2012-P12021, 5092-P/2021 5423-
- 'P/2021 and 5424-P!2021 as adjudlcat!on

‘ ,'of a- common queston of law and fact is

involved in all the peﬁtlgna wherein the

: p_eﬂtionem_‘ Havé cﬁalle_nged the vires of
“notification - No. ‘SO - (Pollce-ll) HDY
ﬁMKDfLevres:Mistzozo dated 22.03.2021
' f--._whereby on the basis’ of impugned office
| ‘,.‘orFie‘:r bearing " No.128/DC/CSL  dated

EXAMI
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20.04.2021, they have been retired from
x service wIth further -prayer that they be
7 reifstated into servica from the date of their
e retirement L, 2004.2021 with all back
'-Ibeneﬁts In altm'naﬁve they have prayed
- that the respondents be directed to treat
o “them at par with erthhlle Federal Levies of
" Federally Admlnistrated Tribal Area (FATA)
| ,and absorb mem In pollce and; grant them
R full penslonary beneﬁts
2. Likewise in W.P.Nos.333-/2021,
334-M/2021, . 335-W2021, 338-M/2021,
345-M/2021, 1026-M/2021, 1035-M/2021,
| 1187-M/2021, 1206-M/2021, 1207-W/2021,
342022, 212:W/202 and 993-P/2022 the
' petitioners have made the following prayer.
_ o "II-";'OnaoeeptanccofﬂrIswrft
: "‘, o | Ipoﬂﬂon,ﬂrofmpugnodﬂoﬂﬂcaﬂon
iU YT SO (Policed) HD/ MKD/Levies/
- mwzm is pgnfr;_st faw and the
- fundamental rights guaranteed by
"the  Constitution of Islamic
'Ropub!k of Paldshn, 1973, may
bc dodarud Ilfegal void ab initio

_..and of no_legal effects on the
. Hights of the petitioners.”

ATTE
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Slml!arly ln COC Nos.38-M/2021 in

WP No 367-m021 and coC No. 436-
P/2022 in WP No 1335-P/2022 petﬂioners

- Is_eek _ inltlart!o_n of . _contempt of court
proceedings aﬁ_ajhst the respondents for

: vlolatlng the  order of this court dated
2104 5021 ;iaséed in ﬁfP No.367-M/2021.
s Brief facts of the ease(s) are that the
;-'-'peﬁﬁoners were appointed in the “Swat
Levies Force as Sepoys eﬁc. and presently
" ferms and conditions of their services are
: jregutated by “Proincially Administrated
o | Tnbal Areas Levies Force Regulatlon 2012"
': whereunder besides PATA Levies Force
Rules, ‘2012, PATA Levies Force Service

- (Amendsd) Rules 2013 wers also framed.
‘Rule 17 of the An;egded Rules 2013, deals

o with ﬁé retirement of personnel of the

' ,I force, whlch was amended vide netification

g -:dated 12.122013 in me ‘manner that “All

: the personne_l.l shall retire as per
S Séhedd!e-‘lli and no 'oiteﬁsion in service
| beyond roﬂrementshallbegmntod” On
. .-_----"__14 07.2020," “vide Noﬁﬁeaﬁon No.SO

Peshawar



(Pouoe-u)HDn-a rde 17 was further
Y amended by deleting schedule-IV as “Al
I: . untfonned force shall mﬂm-from service
on attalnlng the age of superannuaﬂon'
R "fo. Stxty (eo) years or they may opt for
, mﬂrement aﬂ‘er compleﬂon of twomy-
| five  (28) 'years ‘rogular service”.
: Thereafter once again through certaln
modlﬂeeﬁons rule. 17 was .amended by
= gMng ltl'e to the. deleted sohedule-lll of the
v rules 2013asunder'-

'_'f'Retirement; All levy personnel

shall retire as per Schedule-iii

and no ‘extension In service

aﬂer reﬂrement shall be
gmnted o

".-4.. Being aggrleved fom the ibid
B amendment the petlﬁoners have filed the
I'Instant peﬁhons L %
5. Pursuant to the directions of this
Y coutt respondents have filed thelr parawise
o Oomments, wherein"lis-suance of the desired
| wrttshas been obplosed.- |

6. Leemed '-eounsel _representing the

_ petitioners vehemently argued that the

S CATT ED g C
L IR O Peshawar iph CDuri L



. _I 'ir‘n‘bt-igned Notiﬁcaﬁon !s-arslh'ary. perverse,
| .'; ‘. Illegal !ssued wlthout lawful authority and
N mala fr'de Intentlon just to . deprive the:

.I " peﬁﬂonera of their vested rights accrued in

| _their - f_avounj | Ihe_rjoe “violative of their

{ ‘fundamental rights gueranteed under the
Consﬁtl.ltion and thus not sustalnable in the -
-. eye-‘of lawThat mdugh the impugned
| _- Noﬁﬂcaﬂon was issued under the regulation
2012 However aner the 25" Constitutional

. amendment, the salq regulation does not

hold ~field, therefore, the Impugned

;Notlﬂcaﬁon i liable to be set aside.
.' | 7 Convemely. - worthy AAG
k e rqpresenﬁng-thq resppndentsf' bpposed the’
o arguments 80 advénde“d by léarned counsel
‘ | fgbresénﬁng the peﬁﬂomm at the bar while .
. arguing that after ﬂ_ié"25"’ amendment the
. Provincial : Asseinbly _passed  the
; I',,l_'eoritinuatiﬁn of laws A&t No.111 of 2019
" through  which, the: laws applicable to
mitQPATA'we'm allowed to continue
" Incuding “Provinclal Administered Tribal
L -_ Areas Levids Force Regulation, 2012" and;

ATTE
EXAMI
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" therefore, ﬁreilnrpugﬁed Notification was
" Issued pér law which- does not require any
-lnterl'erenoe by this oourt in Hs writ
o jurisdiction under Article 190 of the
- Consﬁmuon Further, petitioners ‘ars Civ
Servants and matter in question revoives
__-around the terms and conditions of their
- senvice which is- the exeluswe domaln of -
the Semoe Tﬂbunal as such the
L jurisdiction of this court s barred given the
" explicit provlslon of Attide 212 of the
| 'I.‘ '-.Cmslituﬁon

| 8. Heard. Reoordperused
' "5-9. _-' Before dlscussing merits of the case
.h '_ we. deem it appmprlate to dlswss the .
background of the - matter in hand to
prppeﬁ_y _oomprehend_ the issue involved -
L lr_niarein, itis worth menﬂonlng that earlier
maservloas of the Levies Force were dealt
I' w!lh tinder the “!-;mrrﬂerf'rnagufar Corps
Lo {FIC) niles, 1962 which was substituted by
" the “Provincial. Administered ‘Tribal Areas
. Lovies Foros Regulation, 2012* (reguiation)
- and .l.ir_rcler the said regulation “PATA Levies

o ATTE%D |
i o EXAMINER
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K Force (sem'ce) Rules, 2012' were framed

'I for Provincial Levies Foroe Whlle separate

o sen_fice -rules V_JBI‘B_‘ also framed thereunderf
" for PATA Federal Léﬁés Foroe performing
'dﬁﬂes.'inl- 'PATA"known as “PATA Federal

3 iLevles Force SeM‘oo (Amended) 'Rules
2013, Rule 17 of the bid rules deals with
-_the reﬂrament of the Levfes personnel
4 which was ‘amended from fime to time.

.-'-:._‘-Howevar. pet!tioners- have become
. aggneved frorn the Impugned Notification

| -'Ivlde whlch the' petitioriers’ retirement age

T was altered which is challenged by them

| . through Instant petltlons |

"f 10 " The main’ - oontentlon of the

K péﬁﬂoners Is that after 26" amendment the

| régulatl_on has lost Its efficacy and sanctity

| and has become redundant, therefore, the -

lmpugned am_eﬁdﬁiént _under the said

: " rggulaﬂdn ‘Is_ ilegal being void ab initio. It is

© . worth .mantionin'g..' that ‘after the 25"

'I“._"arnendment in 2018, both FATA & PATA

- were merged ln the provlnce of Khyber

B Paldﬂunkhwa ‘and Federal Levies Force

AT‘TES'@
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- worklng in FATA was merged into the
o ‘regular pollco of the provlnce Albelt, ln
Malakand Dlvislon Levies Force Is sl

regulatec! by -'PATA . Eedeml- qufg_s Force

' -Service (Amended) Rules 2013 In view of
. the Khyber Pakhtunkhwa Act No 111 of

2019 -thfough which the laws prevalent in

7 ersthile PATA at the time of 25"

_aﬁi_éndm_e-nt-:ﬁé;ﬁ:- allowed to continue

i :-I-Ihdu'dlng regulation 2012 which stil holds

E " the field and as such the same Is. a valid

j '-instmment Thenafore Impugned

| '-I"Nohﬂcation was issued by the respondents
-wlthlawful authorty.

Moving haward the status of the

= petlﬂoners It is worth mentioning that earlier
"lhils‘., court. while ‘deciding W.P No 528

_' .M'/zom (naé}nunah'é case) determined the

) status of personnel of the Provinclal Levies

' Fome as that of civil. servants in the

_'7 _follomng terms -

19, The Provincia! Levies Force
{“Forco") was granted statutory

- cover: thmugh Khyber
Pakhtunkhwa Rogufaﬁon No.1 of

L ATTEﬁD
. BEXAMI
., Peshawar H ourt
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| ' .2_.’014 ‘(‘Rebqlat!qp‘). Paragraph
- No.3 of the Regulation envisages

o foﬁcon_sﬁtuﬂon_anq establishment

~ of the Force and its functions. For

‘ease reference paragraph Nos, 3
and 4 of the Regulation are

- reproduoed as under- :
3. Pow to constitute and
~ maintain by the Force and its

" functions.— (1) Govemment may

" constitute and maintalri a Force for

@
®
0

L pé:fonni‘ng the 'fon@m'ng functions,
R : namefy'

- (e)
Y

ensuring securﬂy of mds In PATA;
ensuring security and ‘manning of

@ quant
. and installations;
- (d)

gualrding-. vaerr}@ent institutions

ensuring securfly of jalls and

.. amested criminals;

.‘génemf!y maintaining law and order
E -pmvfding mobi!e escort fo VIPs;

0

and-srnuggr ing activities especially
timber smuggﬂng‘

destructionof iicit crops;

éerving of summons or procedures;
raid and ambush; and

. such other functions as Govemment
.may, by nofification .in the official
1. Gazetls, require the Force fo

- (2} 'u_ln'discﬁfarg?e of their functions,

officers and-staff of the Force shall

Peshawar High Cour




. Govemment.

o

, fboguldedinaccordancewfﬂaﬂrls
Regulaﬂonandtfmmies :

e (3 The ‘head .of the Force shall
. -"be'Conimandanf in his respective

(4). Smtary fo Govemment,

_ Home and’ Tﬂba! Affalrs Department
. - shall-be the competent authority of
. the Force.

" (8) - The Force shall consist of

. such’ ranks and number of officers

and membe_rs and’ ~shall be
consﬁt&tad in such manner as may

~* be prescribed by rules.
- {8) . ?haomcamandmembem of

the Force shaﬂ receive such pay,

.- pe_nsi:on,‘ a!lowanms- and other
_remunerstions and shall enjoy such

leave and other privileges as may be

_praéafb'ed'bymllég.'
(7} The officers and members of

the Force shall wear such uniform as
may be mscrfbed by rules or

".fnstmcﬂons

(8) The_ administration of -the

' Force shall vest in the Commandint

in' his - jurisdiction who  shall
administer it-in accordance with the

.- provisions _of this, Regulation, rules

and Instructions.

(@) . The Commandant shall
o exerdse his powersandparfonn his
, ﬂmgﬂons under the general

supervision - and - directions  of




(e

5 S

4 ' Powers and - duties ' of
officers- and .members of the

Fom-—ﬂn_ ofﬂcerarnmpborofhe

Foros shalk-
. 'take effective measures for ensuring

"-.secuntyofassignedﬁ:rfsdfcﬁon and
, for safeguarding - .against acts of

: .‘ uniawﬁ:! fnterforanca
- .(b)-

pravent unauthorlzed persons and

_ .*,vemcles from access fo the tenttorial
 Jjurisdiction;

: _,@

take' effective . measures for

~ preventing sabotage placoment of
~car | bombs letter bombs, dangerous

" article and carriage of arms and

.+ . ammunition irito the restricted aree;
@

use such arms and smmunition and
equipment as may be authorized by

. _tha Ccammandam or an oﬂ?aer

' .endangertng

' authorized by him;
,search and anast without warrant

any person who he suspects of
attempling fo

o ‘endanger or havlng endangered the
. . safety of an installation and may use

such fome as. may be necesssry in

'+ the discharge of his aforesaid duties;

: P

. and -

X

perform such other Iagal ﬁmcbons as

: the oompetent authonty may require

_him to perform”.

20.__ The dose perusal of the
Regulation “would clearly show

" ‘that the Force is receiving its

salary from the Provincial

ATT E
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| Exchequer and _performs  the
.polldng service in. the erstwhile
PATA.

- 21, Havmg eald this we would

" now refer to the crudal issue as to

whéther the employees of the
Force can be termed as a civil

| s_er_vants and as such they cannot .
‘maintain, a :eonsﬁttjtlona_l petition

before this Court for enforcement

- of the terms & conditions of their

22. The connotation ‘civil
_serv.ant' is defined. and explained
in respect to the Province of

' Khyber Pakhhmkhwa in the Civil

Servants Act, 1973 (“Act, 1913")
For ease . referenoe. -we would

| refer to Section 2 (b) of Act, 1973,

whlch reads as under-

*2, Definitions.—{1} In this act,

- unless-  the - context otherwise

: __'(a)
)

-mquires ‘the fo!lowing expmssfons
‘shall have the .meanings hereby

 respectively assigned to-them, that Is
fo say-

_ 'cfv_lf servant” -meens a person who is

a member. of a civil service of the

* Province, or who hokis a oivil post in

- oonnectfon with the affairs of the

. Provfnce. but does not Inc.'ude—

- ATTEST

. "EXAMINE :
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(i) apersonuﬂofsondepulaﬂontomo
S Province ﬁum the Federation or any
‘oﬂleerwnoaorob‘mreuﬂ)on‘ty'

a  person Who is- employed on.
.. contract, or on work: charged basis,

oero:‘spaldfmm conﬂngencies or

‘apersonwholsa‘worker"or

‘workman® as defined In .the

Factories Act, 1934 (Act XXV of

- 1934), ‘or .the' Workmen's
I--Componsaﬁbn Act, 1923 (Act Vill of

1923y

_ .23, The perusal of the definition

. wou!d shqw that a member of a
crvilsewloe of the Province or
7 who holds a. vl post In

connection with the affairs of the
Province' is civil servant. Al

Pakistan Sérvices “are explained
,in Article 260 Of the Constitution,
- whlch reads as under-

oooooooooooooooooooooooooooooooooooooooooooooooo
......................
nnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnn

ooooooooooooooooooooo

. servfco -of Pakistan’ means any
' _seM;:e pqs:t_aroﬂioa in connection

with the affairs of the Fedaratior or

o of a Provfnca, and includes an All-
' " Pakisten Service, servico in the

Armed Forces and any other service

 dedlared to be a service of Pakistan
by or under Act of [Majlis-e-Shoora




e

'. I(Parliament)] or of & Provincial
* Assembly, “but “does not inciude

ae;vfc@_;a ‘Speaker,  Deputy

"Speaker, Chafnnan Deputy
_ Chairmen, . Prime Minister, Federal
 Ministsr,  Minister ‘of State, Chief
. Minister, . Provincial  Minister,
| fAttomey-Generall,  [Advocats-

General],] Parliement Secretary] or.
[Chaiman or member of a Law

- -Cormission, Chairman or member
"of the Council of Islamic Ideology,
"'Special " Assistent ' fo ‘the Prime
-Minister, Adviser fo the - Prime

 Minister, Special Assistant fo a Chief

Minister, Adviser o a Chief Minister]

"-.Ormemberof'aHéuseora

vainciaf Assembfy'

_.Wheraas Article 240 of the
o Consﬁtution envisages that:-

“240, Subject fo the Constitution, the

_.appointments to and the ‘conditions
R ofsendce ofpersons!n the service
o .ofPaIdstanshaﬂbedetennfmd-

R () RO

) mmecaseofmeserv!casof
a Province and posts in connection

- Mmmeaﬂbfmofa%vfnce by or -
',under Act’ of the Provincial
; Explanetim- In this Article, “All-
v__Paklstan Service” means a service

commontoﬂreFedemﬂonandﬂre,

- -vafncas, which was in existence
" 'lmmediafebr befo;a the commencing

. ATTE
. . EXAMI
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day or which iy be created by Act

o of [Maflis-e-Shoora (Parfiament)y".

24.. The Phrase *performing In

- connection * with the affairs of -
" "Federation ‘or for- present matter
Province * was  elaborately
- explained . in the: case of
‘Salahuddin_and 2 others vs.

'nﬂefSu Mills [

- Lid,, Tokht Bhai and 10 others
" (PLD 1975 Supreme Court 244).

-‘Iln the said judgment the Apex
'Court has held

‘Now. what Is meant by the phrase

' “performing tunctions in connection

Withthe eﬁafmofb‘re Federation ora

- vaince It fs clear that the

reference is fo govemmanfa! or State

- funct:ons, lnvoMng. in .one from or

ano_ther an elemeqt of exercise of
public. power. The functions may be

the traditional police functions of the

State, involving the maintenance of

C law and .order and other regulatory

_acﬁwbes or they may comprise
functions . pertaining to economic
devalopmnt, soclal welfaro,
education, public utility service and

“-other State entorprises of an

industrial _or commercial nature.

. OrUInariiy these functions would be

perfonned by persons or "agencies

- directly appointed controlied and
T ﬂnancgd by the .State, i.e., by the

- ATT
EXA
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o .se‘cw'gmm or a Provincial

25, Admittedly, as evident from
the ‘bare reading -of paragraph-3 &

o . 4 of the Regutation, the present

petitioners are ‘performing policing
service in the erstwhile tribal area,
however, their tems and '

_conditions  are being - regulating

* through. Regulation No.1 of 2014
. and ‘after the omission of Article

' 247 from the Constitution; through
"a brovincial._état;ﬂe"i.e.--the Khyber
“Continuation of . Laws in the
- Erstwhile Provinclally Administered

_ Tribal ‘Areas Act, 2018 (Khyber
Pakhtunkhwa Act No. 1il of 2019),

' the operation of Regulation No.1 of

2014 was continued. Thus, the

~essential qﬁtariﬂ for being a chvil
. servant is that the person holding

the post must perform his functions

-in connection with the affairs of
- Federation/Province and the terms
and conditions of +his service

should be determined by or under
the  Act of Parliament/Provincial

o I"Ass‘ambly._ The Apex Court in the
- " case of Federation of Pakistan

.t‘. M

sla d and . ors
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. SRR ;P_aah‘awa; High Court

oo

_ (1998 SCMR 1081), while dealing
- with the: case .of an employee of
- Pakistan Rangers has observed

that:

T *7....Perusal. of these rules clearly

_ -shows_that they' are all embracing,
- and therefore, under the emendment
- of sectlon 1 of the- Pakistan Rangers -

. 'Ordlnancé,'these rules would prevail
over the Rules of 1973, The Pakistan

" Rangers Ordinance was promulgated

- to constitute a force called the
Pakistan Rangers for the protection of

and maintenance of order In the

 border aress. Since with regard fo the

status of the members of the forve the

' Pakdstan Rangers Ordinance is silent,
 thersfore, it can be safely said that
the - employess of the Pakistan

Rangers will be_deemed to be civil
~servants -,as‘ they. are performing

duties in connection with affairs of the

Federation and hence under the
. Service Tribunals Act, 1973, an
~ .&ppeel by a member of.the Pakistan

Rangers regarding-a matter relating

.to terms and conditions of his.service

Is competent before the Federal

~ ‘Service Tribunel,..".
23 _ Simllarly, In the case of

khwa " r n
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) Mmmm s Vs, l .
.others (2018 SCMR 903), the
. Hon'ble Apéx Court has elaborately

o examlned servioe stmcture of the

B employees . - . Frontier
- constabulary. whlch is established
under - Frontier 'Constabulary Act
 {ActXIl). of 1915. Relevant
- pai'agraph"s of the sald Judgment
are reproduced as under:-
%5, Three ~broad fests for
establishing the status and character

. “of a civll servanit emerge from the

. Constitutional mandate of the afore-
- going. Articles. Firstly, under Article
" 240(s) of the  Constitution,
'appolntmentstoandmotenns and
_condiﬁonsofservioeofmapomonsfn

. the - aemcq of Pakistan® are be

dstennfnedbyorunderActof_
* Parli ament. Secondly by vitue of
. Aticle 260 of. the Constitution,
' ‘service _of Pakistan' means- any
_service, post or office in connection
© with the affeirs’ of the Federstion.
- Thirdly, under Article 212(1) (a) of the

.. Constitution, the' exclusive jurisdiction

-to adjudicate dfspufas relating to the

o terms and conditions of persons, who

a8 in, tha service ofPakistan vests In -
an Admfnis!raﬂve Tribunal, namsly,
the. Fedamf Service Tribunal. These
. .tests - are. mentioned in the

: Mm_mmmﬂ-ﬁam_ case
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- .ibid (at pp. 686-689 of the law report).

" The definition’-of the term ‘oivil
Y servant'ln ‘the 'Act adopts the
~ Constitutional criteria given In Article

. 260notadabovetomitomta that a

pe:son who inter alla, holds & civil’

pos‘t'incmnecﬂonwfﬂ:ﬂleaﬁaﬂ'sof
the Fedaratfon’ Including any such
post connected with defence, to be 8
civil seryanﬁ The larger Bench has in
‘this. respact taken the logical step. to
. " incorporite the requirements under
“Article. 240 (a) and 260 of the
- Constitution as the definitional criteria
' of the term "civil servant” (at p. 682 of
'melawrapor't).' R
7. Having noticed the qualifying

Griteria_of & civil servant under the

law, it is éppmprf_ata now to examine
the factual matrix of the present
- controversy. The FC was established

by the NWFP Constabulary Act, (Act-
Xilj) of 1915 (*Constabulary Act’).

- Section. 3 of. tfie. Constabulary. Act
_' empqwbrs'ﬂ'm Federal Government to

mafhtain ‘the Fé as a force “for the

. better pmtecﬂon and admfnlsﬂaﬁon of

the extemnal frontiers of Pakistan

. within the fimits of or adjoining North-
- West Frontier or any part thereof".

Section 3-A of the Constabulary Act

o authorises 'the Federal Govemmenf fo
. employ the FC outside the fimits.of or
o ad]olnlng the 'North-West Frontier

. Piovince In other parts of Pakistan for

_ EXA
_ 'Eeshawgr Lourt




. FC. .
. 8. " It-will be"observed that, the

" “the  better - protection  and
" B(1) of the Act ibid vests the Federaf
© Govemment with power fo appoint

- the Commandant and other persons

- Including the District Constabulary

~ Officers or Assistant Constabulary

| -~ Officers of the force in one or more

districts. Section 6 delegates fo the
Commandant and District
Canstabula!y Oﬁcer the power to

" ‘appoint subordinate officers In. the

manner prescribed by -Rules made

" under the. Act ' The Federal
. Government  exercised its power
R ;‘oonfenad by Section 21 of- the
Constabulary A, fo frame the NWFP

Constabulary . Rules, 1958

" ("Constabulary Rules?), in order to

provide the ferms and conditions of
service of the officers and men in the

matter of ferms and conditions of

'service of the respondent-employees

of the FC,. are in the first place

" regulated. by. the Constabulary Act

and elaborated” pursuant thereto by

~ the FC Rures The provisions made
" by the Constabulary -Rules are In
-__ftlfﬂ!erance of and in exercise of. the

~ power conforred by the Constabulary

Act. Thersfore, the terms and

~ ‘condifions . of servico of the
. “employees of the FC ere prescribed

i ,'ATTES%L‘)
. EXAM!
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-In the Actandﬂre Rules The test laid
,down ln Arﬂc!e 240(a) of the
.- Constitution - -requires  that the
‘ -appofnbnent to and the terms and

conditions of sam'oe of posts. in

" connection with. the affairs of the

Fedemtionandofasendoeof

" Paldstan shall be determined “by. or

. under_an Act of" Parilament. The
:exprassion ‘by or under” in Article

_* 240(a) of the Constfiution authorizes -

the terms and oondmms ofsem'oa of

'aofvﬂservanttobepmvfdedboﬂrby

statute  or .by statutory rules. The

provision made in’ the ‘Constabulary
. “Act and the Constabulary - Rules,
- thersfore, satisty the Article 240(a)
“test. The judgment in the Muhammad

Mubeer-us-Selam __  case  Ibid

' ondorses this point of view:-

. The terms and conditions of
ser,vlqe. of those employees, howsver,

“aro required fo be specified under
Articie 240 of the Contitution by or
.under Act of the Parfiament. Thus, the
| oohduslon would be that only those
persons, who are in the service of
" Pakistan; ‘as. discussed hereinabove,
~and if thefr tenns and oond!ﬂons are
: govomed efﬂrer by a statute or
- statutory rules, in terms of Articie 240
_of the Constitution, can seek remedy
. befors the Service Tribunals..”

- 27, Similarly, this. Court in the
.IcaSe_'of-__,Gl Munir__vs. .
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. Islamabad gnd others (2019 PLC
- {C.S) 645), on the basls of law laid
down by the Apex Court In

(2018 SCMR 903), while dealing

‘with the case of Federal Levies -

" - Force, which was established
through . Federal Levies Force .
Regulation, 2012 having the same
stucture  of service for its

- - employeesfforce as provided in
* - Regulation No. 1 of 2014 has held
L that employees of the Federal
- Levles ‘Force: whose terms and
" conditions of service are governed

" under. . Federal Levies Force
‘Regulation, 2012 are civil servants.

" ‘Keeping .in view .the above, the
Force established under Regutation

" No. 1 of 2014 qualifies the griteria
of belng civil servant in view of its

composition, functions and duties

* as per law lald. down by the Apex
‘Court in the cases of Federation of
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L _,uw_ (1998 SCMR 1081) and
- . Com mandant, Erontier |

~offiers (2018 SCMR 903), thus, the
- preliminary objection ralsed by the
leamed ‘counsels  for  the
‘respondents - Is _sustained and
2 docoﬁdingif. .ﬂ-"e"pr'e,sent:peﬂﬂons in
~ -view of ciear.;.,! bar contained in
*“Article 212 of the Constitution are
- not maihtélnable. The present
‘pefitioners  may-  agitate their

grievances before the Provincial

. Services Tribunal. However, prior to
. this judgment, the status of present
- petitioners being a civil servant was

not determined and in the similar

~ cases, the Apex Courtin Gul Raglb
B Khang case (2018 SCMR 903)
~ has held that:

- *11. It follows from the dicta lald

dowri above that the protection of the

" border areas is a sovereign function

 belonging to and performed by the
. Federation.” The . same duty .

. perfo:med equaﬂy ! the present case

- by the FC notgnlyon the frontiers of
" KPK Province but also by maintaining
' . -order In other parts of Pakistan. For
- discharging  such functions, the

L ATTE
oo EXAM
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lse.-v:oes rendered by the FC have
Idlmct ne:m with the affairs of the
"+ Federation. ‘Therefors, the ressons
‘,-: ‘glvan in the Muhamméd Nazir case
(supm)ﬂ:ﬂyapplyhemasmﬂandwe
) ho!dﬂratﬂ:oemployaesofFCamcfvﬂ

servants. !nsofar as the question of

" compelent - ramady in respect of
 service- drspms of FC men Is
concemed we hold that In & matter
- relating to the terms and conditions of
‘__'ser.vioe of the respondent-employees
 of ‘the ‘FC, an: appeal before the
Federal Service Tribunal is avaiiable to
them as the exclusive remedy under

| “the law. Accordingly, this remedy may

be availed by them within the statutory

- period of limitation coinmencing from

“the date of Issuance of certified copy

" of this judgment. All these appeals

‘. filed by the appellant-Commandant,

~FC are according . allowed In above
. When case of the petitioners (PATA
F@deml Levies Force) was examined In
* . Judaposition with the Provinclal Levies
_Force and ibid mdgment' we observed that
servlce of bolh the foroes s govemed
| | under the rules so framed under the
' proyls_l_ons _-of :

. Tribal Areas Levies ‘Force Regulation,

CATTES
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© . 202" Therefors, we believe that the
o -_':“_'_atatlmof petlﬂonera Is that of civil servants
for alt prachcal and matenal purposes, and

. b'as such the matter of ' terms and;
conditions of thelr sewloe squarely falls
}ou\slde the ambit of writ juﬁsdlctlon of this

| ." oourt glven the . explldt bar containéd in

Artide 212 of the Consﬂtution As earlier

- .-‘:_- discqgsed_ service rules of the petitioners’
. (PATA Federal Levies Fome) and
. Provinciel Levies Force both were framed

under the . -bmvl_éiong “of “Provincial

Adh*ririiéfemd Tribal Areas Levies Force

. Regu.'atlon 2012" and through the /ibid

N ]udgment. the personnel ‘of Provinclal
" Levies - Fome were- declared as Civil

. ] .Servants aftar ‘emausﬂvely discussing .the

. . matter of Levies Force performlng thelr
. dufies In PATA Therefore on the same
o Iprlemise, we have no hesitation to hold that

: :_Ihelpeﬂtl-qnerls'are -Civll-_Servants as their

\ - service fﬁtﬁ'né the entre criterla of Civi
 Servants so provlded by the law. Learned:

' .counsel represenﬁng the petltloners could




ot ‘dfsﬁnguish the status of - petitioners

' "'.-_‘_I_.H_(PATA Federsl Levies Force) vis a vis

o Provlncla! Leavy Fome In any manner. Both

i _forc_e_s are performt_ng their functions in the

.- .same. erea for-.the _Iseme'-oblect and;

s pﬁrpoee and-.b'oih- ara'-being-malnmined
Z,'-.-,"through the provineial exchequer.
-':Therefor'e the. matters arising out of the

terme -and: conditions of service of the

. petitioners are only amenable to the

" jurisdiction of the Service Tribunal in terms
" of Article 212 dfme_éensﬁt;xﬁon.

* o far as the contention of petitioners

R that ﬂiey'have'elﬁllenged the vires of the
K impugned Noﬁﬁcetlon and ‘as such the.

same are not amenable to:the jurisdiction -

of the Servioe -Trlbunal Is concerned,
suffice it to state that it has long been

sett!ed that Service. Tribunal has smple

. 3 ]uﬂsdiction to deal wlth the. issue of vires of

" the law and mles framed thereunder. 2015

SCMR 253 NAHONAL ASSEMBLY
: SECRETARIAT !hrough Sectrary V.

muzoon AHMAD and  others.
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o Therefore the oontentlon so agitated at the

o .' I'bar is misconoe!ved and as such repelied.
0 in view_thereof, the status of
pet:tloners has been declared as that of
_ Clvil Servants and the matter in question |
) 'revolves around me tenns and; conditions
'- of their service which does fall outside the
: -.-1uﬁsdtcuon of this coutt given the baring
L provislon of Asticle 212 of the Constitution
_andas such instant pefitions are dismissed;
| _' 'being not - maintainable However, the
o petitioners may  approach me worthy
‘ Service Tnbunal for Ihe redressal of thelr
- grievance if so advised. Albett, earler the
| I'status,of peﬂtlongrs belng civil servants
was - tl'lotl determined, therefore,  the
| T"péﬂﬂti:neré may avail the remedy of appeal
;- _ within the statutory period of limitation
) bommendnd from the  date of issuance of
i ":‘th"e certified copy of this Judgment in terms
-: .' ofthe judgmentof august apex court in Guf

Raqlb khan’s case 2018 SCMR 903.
. cOc, " - Nos.38-M/2021 in

K WPNO 367—M/2021’ and COC No.436-
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EXAMI
Peshawar Court




szozz ln" 'WPNo.1335-P/2022 are
dismlssed for hav!ng bacome infructuous.
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