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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT

 Service Appeal No. § { __of 2023

““Rahmat Ali S/o Ali Rahman Rfo Rahimabad, District Swat
. [Sepoy No.537916]. |

............................ Appeliant

VERSUS

1) Government of - Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat at Peshawar. .
' -2) Government of Khyber. thrdugh Secretary Home & Tribal
_ Affairs Depaftmént, Civil Secretariat at Peshawar.

3) Commandant Swat Levies/Deputy Commissioner, District

‘Swat.
p .. | L e, Respondents
APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL ACT, 1974.
 PRAYER: '

| On acceptance of this Appéai, Notifications No.

SO(Police-lIl)HD/MKD/Levies/Misc./2020 dated

. 22-03-2021 & No. SO (Police-Il)HD/1-3/Federal

.. Levies 2021 - dated 21-10-2021 issued by

| _reépbnd'ent No.2- may be declared as illegal and

- the'.sar-ne be ‘sét aside. Consequently, the

_ appeliarit may be held- entitled to complete his

-servi.ce til! '_attainihg 60 years age in light: of
Notification dated 14-07-2020.

N Alternatively, the impugned notifications may be

o ---declé'llr‘edltc be ineffective upon the rights of the

‘appellant and helmay'ble allowed to complete his
service till attaining 60 years of age.



)
" Levies Force having a considerable length of service at his

credit (Copy of Appointment Order is Annexure “A").

2

3)

8

5)

6

" Respectfully Sheweth:

That the appellant has been serving as regular member of

That seri{ices_of the 'appeillarit were initially regulated under

 the Federal Levies bece Rules, 1962, which were non-

statutory.

That subsequently, the Governor Khyber Pakhtunkhwa,
under the omitted Article 247(4) of the Constitution
prérnullgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service
Rules for the Levies Force in 2013 (Copy of relevant text of

~-Service Rules notified in February 2013 is Annexure “B”).

'I_'h:—it Schedule-lll of the above mentioned Rules, which

provided for length of service towards retirement had certain

/ anomalies. Hence, the said Rules were amended in

December 2013 and the above stated anomalies were
removed to a larger extent (Copy of amended Rules notified

" in December 2013 are Annexure “C”).

That the relevant Rules were further amended in July 2020.

_ .Regarding the length of service towards retirement, Rule 17

was amended to the effect that all Levies personnel shall
retire from service on attaining the age of superannuation
i.e"Sixty.Years. Furthermore, Schedule-lll which provided

- for certain length of service, was deleted by virtue of the

arhendment (Copy of amendments notified in July 2020 are

- Annexure ‘D").

_ That the rules were further amended on 23-03-2021. Rule

17, -which  provided ~for refirement on reaching

superannuation was again omitted and Schedule-lll was
revived with certain amendments. Consequently, the junior



N

8)

9}

10)

11)°

3

rank -officials like the present appellant would retire after

) perf_onning certain yeafsfv‘of service or on reaching certain
‘age. For instance Hawaldar would retire on reaching 31
- years.of service or 51 yeérs of age, Naik 29 years of service

or 48 years of age, L/Naik 27 year of service or 45 years of

" age and Sepoy 25 years of service or 42 years of age,

whichever is ‘earlier (Copy of amended Rules notified in
March 2021 are Annexure “E”).

Thét the above mentioned Rules being extremely

' detrimental to him, the appellant filed representation before

" the concerned quarters for redressal of his grievances. The

same has not beén responded to as yet (Copy of
representation is Annexure “F).

That some of the pers_onnél of the Levies Force got retired

from service on reaching certain age/completion of certain

length of service as prescribed by the above mentioned

~ Rules.

.Tlhatl the appellant along with other similarly placed persons
~invoked the Constitutional Jurisdiction of the Hon'ble
'Peshawar High Court by way of filing various constitutional

Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said peﬁtions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement

age in réspect-of lower ranked members of the Force was

‘enhancedlby a few years (Copy of amended Levies Rules
_notified on 21-10-2021 are Annexure “G).

That the appellant'ﬁl,éd another representation against the
above mentioned further amendments in the relévant rules,

whiqh was never respon‘:?d_ed to. (Copy of memo of second

. representation is Annexure “H").



x

12)

13)

. of .the levies force filed a constitutional petition (WP No.

14)

- 15)

4

'That against the above mentioned Rules framed by the

Provincial Government, the appeliant alongwith other
similarly placed persons filed various other constitutional
petitioris. (W.P No.469-M/2021, W.P No.470-M/2021, W.P

| No.3_37-_'M-1202‘1, W.P'No.338-M/2021, W.P No.333-M/2021,

W.P No.1252-M/2021 and W.P No.335-M/2021) before the

- Hon'ble Peshawar High Court. However, because of
jurisdiétional issues, the matter was referred to a larger

Bench.

That in light of the above mentioned Act, other employees

1281-MI2022) before the Hon’blel Peshawar High Court

" Mingora Bench to the extent of their re-instatement in light .
. of the Provincial Assembly’s Act. The petition was allowed

by the Hon'ble High Court vide judgment dated 23-11-2022
whereby the respondents were directed to re-instate the
then petitioners. It is worth mentioning that vires of the
impugned rules were not challenged in the said petition,
which are being impugned through the instant appeal.

{rhat a larger Bench of the Hon'ble Peshawar High Court
heard the connected petitions on 29-11-2022.
Consequently, the Hon'ble High Court decided that
personnel of the levies force are civil servants and their

employment. matters would be dealt with by this Hon'ble

Tribunal (Copy of order dated 29-11-2022 is Annexure “I").

That being aggrieved with the impugned notifications, the
instant appeal is being filed before this Hon'ble Tribunai,
inter alia, on the folloWing grounds:

GROUNDS: -

A

That the impugned act of amending the relevant Service

" Rules to the detriment of the appellant and subsequent

retirement is illegal and un-Constitutional. Hence, the same
acts are liable to be declared as such.



,B)‘

- o
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That it is a settled law that service rules cannot be amended

to the detriment of public sector employees. Evén, if they

are so amended, the same having prospective effect cannot

" 'be applied against the existing employees

That after the 25" Constitutional amendment, the new

' Constitutional regime demanded streamlining of the

D)

erstwhile Tribal Areas with the rest of the Province. So
much so, Levies personnel serving in erstwhile FATA and
Khasadar Force were accommodated to a larger extent

where the Provincial Aésembly passed an Act aimed at

_stréamlining the service structure of Ex. FATA Levies Force.

The Act not only provides uniform retirement age i.e 60

years for the whole Force but rather enjoins upon the

Provincial Government to take steps towards absorption of

the _said Levies and Khasadars in regular police.
Regrettably, the appellant.has been treated in violation of

“the Constitutional spirit particularly after the 25"

Constitutional amendment and subsequent orders.

~ That further grounds, with Ieéye of this Hon'ble Tribunal,

would be raised at the time of oral submissions.

It is, therefore, humbly prayed that on acceptance of
_ this appeal, |

" (i) The impugned Notifications No. SO(Police-
H)HD/MKD/Levies/Misc./l2020 & No. SO
(Police-)HD/1-3/Federal Levies 2021 dated
21-10-2021 issued by respondent No. 2 be
‘declared as-illegal,'the same may be set aside.
.Consequently, the appellant may be held
entitled to complete his service fill attaining 60

~ years of age in light with Notification dated 14-
072020 -



: Altérnatively,-the] impugned notifications may be
o declared t(ii bel__ihéeffective upon the rights of the

. appellant and the appellant be allowed to

“complete his_service till attaining 60 years of
.. age. o | |

i) ‘Any other remedy though-may not specifically
prayed for, but’ wh'ic.:h circumstances of the case
would demand. in the interests of justice, may

also be granted.- .
o * - Appellant M

Rahmat Al
tdentified by counseis'

T

Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

' _ | ‘Umar Sadiq Advocate Hfgh Court

’ CERTIFICATE:

. Certified that nb such like appeal has earlier been filed before
this Hon’ble Tribunal on the'subject matter.

Appellant

G

Rahmat Ali



Y

BEFORE THE KHYBER PAKgJNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

. Service ,Appeal No_. B of 20%;

RahmatAll | Appellant

- Government of 'Khyber F;akhtunkhwa and another

[T Respondents

 AFFIDAVIT

[, Rahmat AIi-,(Appéllaﬁf), do héreby solemnly affirm and

. de'-c!_are'that the contents of the above titied Appeal are true

. and_ correct to' the best of my knowledge ahd belief.

-Furthénnor.e, no such 'Iike_ appeal has earlier been filed

 before this Hon’able Tribunal or elsewhere on this subject
'."ma'ltter '

, | A DEPONENT

I Rahmat Ali
| ATTESTED .

slm\l A[;';‘\\
A Y Irtsls C‘;f

ﬂfff



BEFORE THE KHYBER PAKHTUNKHWA SERVICE*
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

 Service Appeal No. _' of 2023

Rahmat AII....'... et e e e e ..Appellant

. I:,

Govemment of Khyber Pakhtunkhwa and another . -

...Respondents

ADDRESSES OF THE PARTIES

| APPELLANT

Rahmat Ali. Slo “Ali Rahman R/o Rahimabad, District Swat
o [Sepey No.537916].
 (NIC#15602-1930420-1) " (Celi# )

RESPONDENTS:

1) Government of '-Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat at Peshawar. |
2) Government of Khyber throuqh Secretary Home & Tribal Affairs
Department ‘Civil Secretariat at Peshawar.
| 3) Commandant Swat LevseelDeputy Commissioner, District Swat.
| | .....Respondents

Appeilant

Rahmat Ali W

Identified by counsels

y

~ Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

&

. Umar Sadiq Advocate High Court
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s .. OFFICE OF THT‘ DISTRICT COORDINATION ORFICER SWAT LCOMMANDANT

/5;25_9’ /DCO

ORDER

¥

ALY Z ) -_'!-\s-

SWAT LEVIES

per

rccornmendatlons

,Dated the &3 /6/2010. *

of thc Dcpart.mcntal Sclecuo’n

".-Conumttce,‘thc DlStI‘lCt Coordmatlon Ofﬁccr/Commandant Swat LCV]CS has bcen
'pleascd to notlfy thc appomtment of the followmg c:a.ndldates as Scpoy BPS 05 as-

Techn1¢al Staff plus usual ajlowance'a agamst the vacant post ‘with u:nmednte effcc:t -

I"s:No . Name . "' Father Name .’ Address
ook ‘i7.- .- ‘
.1 ) Amjad AL Usman Ali Watkay Shahdara Mlngora Swat
=3 Sami Ulluh - - . Mian Gul Bogtan- Near Girls College Vil & PO Sen SianT
Plumbcr"l. ol PR _ .
3. | Jslam Ullah_.' "] 'Rultam Zaman TAfsar Abad, Saidu Sharif, Swat,
TG T Y Riaz Ahmad -, . | Hamecd Gul New Chafl-P.O Madiyan, Teh. Bahrain
RPN RN e District Swait. '
S0 .| Carpenter . .~ L
' ‘:‘ 5. . | Barkat Mi Khan | Buzarg Jameer Khan Moh Dag Bazar, Bahrain
G f Mla‘n Uma! i(han . Juma Khan . . bk’m Fh"na Amanhot i
T Muh'\mmad Rqsool | Muhammad Aziz - Gulkada No. 1 Saidu Sharif, Swat.”
A7 - ] Khan | : . D )
. Electrician _ .
L .| 8 [Farman Al T Said Faqir Nasar Kiiel Saidu Sharirbismct Swat.
ECHED ‘Sana Ullan . [ Jenullah Moh, Alsar ABad 7.0 Saidu. Sharif District
L . - Swat
107 lbrahtm l{lmn Muhammad Zarin Khan Mmgora Swat
BN Akbar Shah Zahir.Shah Muh Musa Khel Naway luhy Mingora,
N R Dlsmct Swat
‘railor. - - L . ' - _
12 S'u]ad hhmad Fanid Gul - M-)h. Zorr C_harn Saidu Sharif District Swat
13-, Shér Alam - “Haidar Zamai Moh. Nasar Khel Saidu Sharil District Swat
S L R Rahlp_a_tl.‘\h- . -

s | All Rahman

Moh: Molvi Abdul f\"ianan Ralnm Abod
Mmgor*\ District Swat

C ’.Swnefxe"r_ -

~‘.~

.15

Shah Wah

*Shal Zameen Khan
' ~ A .

“Mah. Usaman Rhel Amaankot District Swal

16

\iuhﬂmmad Rahtm

| Tazal _Kar-im-

’Bashig-,ram P.O Madiyan Tch Bahrain

___'11 N

Zla Ulla.h Jan

Atta Uliah Jan

Moh. Zorr Cham Saidu Sharif, S\v.;nt

-

Imran Ullah Ve

"Aziz ur Rahman

Molh. Marghazar Town, Mingora Swat

(‘ohbler s

e -
4

19 Na:mat Gul Rdhll‘l’l Gul . Goli éram .0 Saidu Sharii‘ Dist.rict Swat.
Dhqb_i,: ) ';" - . e ‘ ~ e . ' : . L . -
- 55| Abdal Barl . | Abdul Khalig. Afsac Abad, Saidu Sharil, Distt. Swat
;. -.1‘.;,_ : “: } T ' (_C
- ,"'..l .:- . "I“J -. - -' ot



IGardener , ' Com e T - e

20 T Muhammad Raeee L Mk Tab T G s Tk PO Blien T N pe e
. I RLLT . Yuhnmmad lghal s Metn Kheer s Clom P Siddns Bhoei Divtret
R W S S S __1~“Hl
¢ Mas!on i ' ) o
272 Thaft vr Sahimm | Shomsul Amny T Bavam ALbar Ahad, 24 finmercdweat
! : e HIESEW v
RO B N T .. - :
, 2 . Adnn | Pervesh Khem | Moo Ui Khel Amanizat, Se ot o
- —AJ - - - - -& - = — . ER - - - vy
S b Umar Zodo © Arcalr Khin Mo Chaidd Abeed B Sakia Canol et

"-I_).h_‘cﬁ)i e e . . ‘ . e - - ———- © e e

e gt e o m e e S - . . - -
28 [ Abduilnh - Gul Mo ln, Matiihel, dot -
L +—- -, - e — - — = = e e . - S
DA [than » Garinraz Khin Map Mot lhel Amionint, S .
' ] . , S '
| Painter ) o oa
P T - e - - c— e .
Y A : Hadar Al Zouet Gl Voo dhan Shingora Swat H
. ‘ |
1 R v - - - el — . * — . = N [ o s =
?-.. R N RLHY | Ak 1 Hhim Mol foees Wt URLG PO B ' s
x ) ___J" ) : it :
. Barber o o
"""’T—_’ g e 0T VIR R T PR W O S S T ian® Tepeeoy o PAlag e J
. 27 | A~ Al W CMuatarmre e Ry ot S o Kb e b Wl Treg i Dowat
. . . e o .- . _'
O ,*'.n - CSheer Bube Mg et e Al it Dt 1
S . B )
|
TERMS AND CONDITIONS
A0S A2 D A1 AN y

T Their recraitment will he subject to the verification of the antecedents of the
applicant from the conccrned 2omieias,

AR The appointees will be allowed th retam the Servies on one month prinr netics

sndlin case of resignotion without notice, tan m:s"‘h' Fay/ollowonee: if ooy

¢ha'l br fnzfrited in favour of Government.

Their cerviees cnn he torminated of pay Hme in e taeis pevformenee is 1 sindd
un-satisfintory.

F2y

The cponivates: shanld ein duties vithin one menl: of the issue of thiu order,

- bz

DISTRICT COORDINATION OVYFICER/
COMMANDANT SWAT LEVIES SWAT
/S-‘Q '6:(. o

: Copy forwarded to:- .
! j- Distde! Accouats Ofheer, Swat. '/
]
2~ Officinl; eoncerned, .

.

DISTRICT COORDINATION OFFICTER/
COMMANDANT SWAT LEVIES SWAT

' | ‘ C’Tr.é



mpm:dwsms d;mrmmlp

thm\n

AT o Mshnﬂmmwmmm‘

11y " mm nnlu.
Mi\mﬂﬁm-nlngmb:

.nlsndﬁmm-v

AP .""

Wﬂmt

mmnﬁllt'

miens mmmnﬂm of the Force,
Wﬁmﬂ!mw

unjess the ootm dqtherwise Toquire,

M‘““V‘ mnmmmmm

Re




e
e <™ Y

P e
e

i¢
E
L
3
e . ;
by :

.
3
:
* R :
LH - ;
:
i

eawr




wetas wawh 0 oswd 4. W

‘ salmmolpﬂpuaddua]npéqosgmmﬁws (q)
212 A

tgemi Ay, L
10 uouomo.td ﬂthqunq:o om;mmmmmmmm“ i PSRRI
smyv IBURQLIJ_ - atuoH maummd smmu “;uma °‘“°H.. e
' 'BM‘PIW“WJ H‘WDIJO mamu.moa ammmm,m-moo,,", j"""(a‘)_,.' :-_ R
' VJ;VJUI amo:{am;o:mw
WU qEIse pus uowmtmpn oy mapucummo :uq; o alqlsuodsm )

-9q Jeys oqmpuapoquamdoq&vmsusnoqnun}qansmmjndpmmod_ " T .

yons uoRoipsLmMf unaodm STY W} 9510OXS 0} JUIUNIACR mouumd} T

oy Aq yons su pewuBisop WS SW JO OO Aue 30 mtummos S

fetoutacad o Jo -I-OO!_{ID ue G [[eys oym aa.lod ap }0 (uomurpy)! ; y
JUYPUBUIWIOD Amdbq suRI “(uomstmurpv) WWD m" @y

VLV U} 9004 343 3O mumwuonnndom;mpmoo F
Ay 0} alqtsuodsa.l aq.guqs oym pue poquosa:d . a(um 58 moqourg-

. yons wooped pue lamod yons vonopsm( unood:u S W acp.mca_ﬂ'il R SRR
0) uvamwogamo(uoumdo)mmﬂommwm=j I :

JUSUIIOADS pmmdomqumwwtﬂmpnms}qum;omg;oﬁm"- S

30 Jauomwmogmsmv 'S8 Suuow (uop:mdo) ;ncpmmmoo Andag, - :"_..‘(a)..l':.‘: -

‘uonomspnrammdmmmmmmoo Lmaoa'- -

AP 3q JPUS oqm "‘a0104 M JO UBPUBIIWIO]) STEI “mvpmoo BRI ) AR

‘g2l ul pogl:nds Kyopne Bunmoddu Otp. SUVOW _&uomnv Bunmoddv,,.."- K (_v) '

- &lounzu 'ump o pauﬂlssu &pmoadw &qa.wq Sn;mnm oy =umq nnqs uo;snidm '

.- s

Sumofioy 3 '=utmbol 6LMISO nmum ﬂn mttm SO mm u: - -monmml T

oauo ® '.moJ mu! 'mm nvqs &ﬂu (z)

- S stozi
‘sopmyd (mpuau%v) OIAIIG 3010 o] nmpoa (v.wa) swv Wlfpwm‘o_’"";, '

Ajetoutaoag pom;o 2q Kewl sa{tu OSGI:LL ([) momaauommon pw amx uoqé

R .&pm‘mnumm“o;ammm_. N
03y pasuayd st mwmwa RGALY 10 mi‘-mwnws -(nmmm& . “TI0T: nowrrﬂﬂ -l
9010, SAIAST] ‘q’.LV& P Jo 6 uog_:n'g _&q p@m}uoo waod :q; ;o ‘-‘lm u}




SeeRu[e 17 -

Postfknnk

Le.ngth of serwodAge

Subedar Major-(BS-lﬁ)

| yunngowhmhtmnseu'lm

38 yem scrvice or U3 years service as Subodar M!_]Of or 60

- '_Sﬂb@dﬂ'(BS-!S)', _
R ageWhlcheverlsmrher
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S ' * Home & Tribal Affairs Departmeti o
S nadeeoﬂswar!th“December.zma

: hasbeenpbwodmomler :
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N asSanov _

m — \ \‘100% \Mmh':.;anmlau‘lj
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o PRE IR DatedPeshnwarﬂlc 14-07-2020

{ " No. SO (Pohce—lDI-IDll-‘_’n In ‘exercise, of the powcr conferred by Séction 9 of the

a vamc;ally Admmmtcred Tnbal Arms Lévnes Force Regulanon 2012, the Government
“of ﬂae Khyber Pnkhtunkhwa is

plused w du'ect tlm in the Provmcmliy Adnunmtered
Tnbal Ams (PATA) F.cdeml LGVM Fm Smnce (Amended) R.ules. 2013 the

followmg ﬁx:thet amendmuns sha:ll be madc. namely

: .,,Iﬁggdmem‘s

Fro 17, the fo uu_y_;!.'--

‘ .

I
& e

T, .

mm,mg thm age of supel:annum‘mn i.e gixty (60) years or they may opt

S ' for retmzntaﬁet compleﬁon of twenty-ﬁve (25) years regular service, .
A - . .

. SECRETARY TO
.-GOVT: OF KHYBER PAKHTUNKHWA
HOME DBPAR.TMENT

V4

. e

“;‘1, R_e_g All L#vm Pr.rsonal shall rcure ﬁ-om service on -
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R PAI(HTU NKHWA
RS ‘CEPARTMEN

OVERNMENT OF HYBE
HOME AND TRIBAL AFFAI

RS - NOTIFI N .
T Peshawlr datedthe 22-3-2021 -
KD ' 020' _in -exercise of ::l.he powers
the: PATA Levies Forcﬂ Regulatlon 2012, '.he Provlnolal
PATA Faderal

S conferre& by Section-g of
Pakhlunkhwa is pleased

ended) Rules 2013 the fo

to direct that in the P

Governmem of . Khybar
nowlng tunhar amendrnents shall

Levles FOrccE Sarv’we &Am

Y. be. made. namaly'» :

in the sald rulesA . -
pe substituted. nnmaly.

the. lonouﬁnn snall

‘ _-1’. in. Rule a, sub-mla (1),
' B ) o Commandanl shall be the appolnung aulhoﬁty for Initial
_ rat-.ruitn'Ienl and promquon upto thie rank of Subedar: L
Lo f?' : A Providad that the appolniing suthority for purpése of
LI promoﬂon 1o the posls of Bubﬂdar Maior and Supaﬂnlendems shall be
E‘; i Sec.ralarg Hpme thepaﬁmenl L . !
S . _2 For Rule 17, the lollomnﬁ shall be subs\ltu'.ed namsly: |
|'ﬁ e RO 447, Ratiram.e nt Al Levy pmomel &nall retire as per’ Schsduie-lﬂ and no S
o ' ;' - pxtenston in service. afier mﬁrpmenl chiall be granted”.
' 3 Fer Scmdula-lll. ma loﬂmflng shiall be substituted. pamely:
< - -Sch-dm..m ,
{see ru’le
QE;IIT_ allon for promotion Lcngth-‘oi Service #‘

~ame ql-mthdat;l' mnt \

Qn the basis ol Senlority-

" guin-fitness from, amongst
: the  Subeqafs '+ nhaving
s « inermediate Oualmcauon
pubedat (8s-13) ... By, ho’n on ihe bAsIs | ty:  Five '
; y _ L - of Santodty Cum Fiiness in ‘aarvice of Five Yerss N
C s ' 3 TS SR | s ,me : louuwlng manner, ‘gargce 85 Subsdlr or\ -
L PR A ST -, aam 'Sixty years of ' nQ® o
cLt . o o e LT ll\ “Finy percent (50‘/-) ' whichever 18 eafier - 4
. S jmm . .amongst the .
- N €. -Naid Subedars
: R . having Intermediste t
oo W quakfication? and ‘
. vk ) nny parcent (60%)
S I R _ from amongsl Nalb:
. . .."’n Lo .'. e .. ES -‘. . . e : ) swm w'ng
ChC Lo O e o R Sécondary gchoot
SEE ik cemﬂem _
DI At fiaib Subegwr (B5-11) "By pro —on the basls
N - S Smlorlty Curn Firtess In Sefvlcl or Semn Years'
A A i lhe : foliawing manner‘ Servics. a3 Nabj,
) namety: . ,gP""" | Subedsnat Slxt, Yers |
- ¥ NS -
AN (.t ‘—‘g . Vi
1 Atk . t : - ﬁ'--ﬂl‘ LI ] . )
' . ¥ " : .,._'. ..”__‘..:.{-' . &:7; s N
IEECE i !'{”"f’mf - é f( :
J . “ PR ¢ " N ;
o pr ] - - 4‘!"
¥ P , ¢ . .:.." Totent ‘f.n:f_-';f - ;.:1!
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| |- aiongst Hawaidars. " - AN I TE
IS Aeie RPN __ | |

T aTacalon, 3

TNamge oithe Post/ Rank | . ,Q.u-iﬁlnﬂqa for Premotian TLangth of Service 7
. ' N . ., ‘; I . R -‘.-. . ,.1' . . I : .

S N i . AE. )
' 'Thlnmnt yasrs bervice

- . a) IR T S TN Lo .
a T reakar®SH T ] e ot Three years.service . |-
* A g8 Hawaldsror Fity |
.. . | R R < Y whichever is eartier, -~ ' - -
r -

n, . o012, The Manger

B RN DA whichaver ls earfer. 1
U ._k.(?s‘ﬁa)- R Lo .mty nr'ThrlY:?tlrS‘ ,
I B service ss LN Of

Twenty Fivo yesrs |
saryice or Two "] ¢

" ! b ’ - ’ . . .;5'-_.-  - ‘ ’ '_-. 'I'. 1 je'arhim . :
: - - SECRETARYTO - .

. LN R AP . .+ SOVERNMENT OF KHYB BPAKHTUNKHWA. T D
S *. HOME & TRIBAL AFFAIRS DEPARTMENT . |
e e PR ¢ ..," : . -t i
-‘.. & . - ...--:’ . ' ' ' . . .
. h‘,:._--'-_'1‘_.-..pﬂndpé{_skéaaiquﬁjeﬁbw;Kﬁybiar-Pakmunkhwa.'._, SR e E
Cn el 20 Principsl Secretary lo.the Ghiel:Mihister, Khyber Pakhtunkhwa, - . o

.. 3. AN Adminjsirative Secretaries lo Govemment of Khyber Pakhtunkhwa. - . ¢ .
R ag]'str-r‘_{?:iuhdy\{a'nl-ﬂmcmhshqwlr, ST P
" . Al Deputy. Comriilsglbners, Khyber Pakhtunkhwa. o

7. - Provincial Pollce Offficéri, Khyber Pakhlunkhwa, = = 5. . 7+ T T !
. '8, " All.Heads of Attached Department in Khyber Pnkhtunl_thwa; . . :

-+ 8.°PSO 10 e Chief Secretary, Khyber Pakhtunkhwid.
..~ "1 10; Accauntant:General, or Pakhtuikhwa. - -
T .44, Dirsction. Information, Khybet Pakhtunkhwa. N L RS
Govemnment Printing &:Stationary Department, Khybér Pakhiuakhwa,
L0 e h'r.oguested:tb. publish the above Noification In the Extra-Ordinary Gazette of
o« Yhyber Pakhtunkhwa and supply 50 copies (Printed) of the sampg (o the Home
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Wt "’GOVERNMENT OF KHYBER PAKHTUN HWA .
. HOME AND TRIBAL AEFAIRS BEPARTMENT . Y
“ - et it e . ‘..'_’4",.:_' "'."
‘ NOTIFICATION - - : SRR PN
Peshawar, dated m_e 2102021 ' ;
' - In exercise of the! powers
conferrad by Sechon~9 of . Ihe PATA Levues ‘Force Rqu!ahon. 2012; and in
o ccnﬂnuahoﬁ of - this- departma{\l nollﬁcuhqn Noﬁ SO({Police-
I“IHWMKDﬂevtesfMﬁchO ddted 22-0&2021 the Provlnclal Goverament
of Khyber Pokhtunkhwu is pledsed 10 d:re,ci thot ; iin the PATA Federal
' '-Levles Force Semce [Amended) Rules; 2013 the !ollowning further amendments
Shollbermade. namely- . . : !
. : 'S "_’ED E- s i
C "‘Numo-'oi‘thc Post/- 770 Lengihot Servide [ Age
fNe | . i Rank” - i
b | Subedas Majer (B5-12) msmnummmhanmvmmm.mmmusw
o T . Yeors of age whichever ks sosier,
2 7 | Suvsdoar (8S-14) -nity Five Yeort Of service of Five Yoo’ ﬁmnssmemraswwemor :
: oge whichever is eoxter, i
d Hmﬁtledu[‘ls-lll Mvﬂuu?mor%a%?ﬁﬂmolmsmam
o S Yoo Ot age whichever k sodier. ]
4 Hﬂmlml 1Mtrmr-mmm'ulllyun.mq|ao.wﬁcmeﬂsm l
i¥ Hﬂklw — Iwenwtmeyemdmauhum”&:ogamum I
- ' 6'- A‘ Mahtl&-ﬂal . !mwm-gnwmmmeqrmm;mogemchem.amlm.
07 Sepog(ﬂs-O?]‘ : 1mwmmqmamm;y@mmmmugm.
" :SCHEDUYLE:] -
FereT roﬂ/ mm; Eigibitty tor Promofion Promotion | Direet | Guallicall
o . _ i Quota ! Quota | on
i muamus-w - Eyem_jm:___mw x 'uﬁ"'}_“'
B - fd‘ ot sorvice . '
270 .‘suoeua'us,-ur . mw&:'mgi_. O Swedor | 100%
s Ttk vecs ot scive
-3 NOID SUBedor (85-1 1} . mwmﬁgmw 100%
L ok 7 yeon ot seicn
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' \'b.__Ac_:couhtdm.Ge_ner_c!._Kh 1 Pakhjunkhwa, . !
.11, Qireclion iritorriiation: Khyker pokhtunkhwe, - & . ‘ :
12.The Manger.Gdverhment Prnfing & Stotiorery Degortment. khyber .
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Bl h 13
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Soon I i [ i
L Pdnclpel Sgcr:'e.tdﬁ 16 the Govemnor, Khyber Pokhivnkhwo., ; . i u
l_?rinjdtgdl Secrefary to ihe Chief Minister, Khyber Pathtunkhwo. [R5
. All Adminisirative Secretaries (0 Govefnmen of Knyber Pakhlunkiwa. : Y
, Reglsifar, Peshawar High Court, pPeshowdar. K 5 it
. All.Compmyssioners, Khybet pPokhiunkhwa. . v

" All Depuly Commissioners,; Khyber Po_khlunkh\;gb.' i

. * .

Provincial Police Officers: Khyber Pakhlunkhwa.

. All'Heqds of Attached Deporimen In.Khyber Pokhiunkhwa. o
- PSO to the Chief Secred , Khyber Pakhiunkhwa. * )
. |
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PESHAWAR HIGH COURT PESHAWAR.

(mmcm DEPARTMENT)
: W.P No.367-M/2021 with LR,

. QMNo $.1053/2021 & 1183/2022.

 ‘Dateofhearing < 201112022
.. Barrister Dr.Adnan for petitioners..
. M’r.—Saqlb Rgza. A‘.A.GI for the respondents.

R 'mamguxuh- Through this
j: ‘sing!e 3udgment. we shall also decide the
: connedted wit pettions bearing Nos.337-
m2021, mmom . 503-M/2021, 514

- _-mazf 518-M2021, 450-M/2021 601-
. Mv2021, 681- wzo21 652- M/2021, 919-
.7. moa, 968- mam, 980- M/2021, 1221-

i M12021, 1222-M/2021, 1252-M72021, 2210-
"_P/2021 2013-Pr2021, 5092-P/2021,- 5423-
Pr2021, .and 5424-P/2021 a8 adjudication

.'-_ ‘of a oommon question of law and fact is

-' ‘ involved in all the peﬁﬂons Wherein the
p_aﬂﬁpnam_: have c_halle_nged the vires of
“notification - No: SO (Pollce-ll)  HD
- MKD/Levies/Misci2020 dated 22,03.2021

E wherebyonﬂtebasis of impugned office

rder - bearing No.126/DC/CSL  dated

ATTE
EXA
Peshawam; Rourt

(e



=N

7 .20.042021, they have been retred from
. seivice with furiher prayer that they be
' reinstated info service from the date of their
S retirement Le. 26042021 with all back
= ': :beneﬁts In altemaﬁve “they have prayed
,--".that the respondents be directed to treat
I' -__them at parwith erthhile Federal Levies of
o Federally Admlnlstrated Ttibal Area (FATA)
o ancl absorb them in pollce and; grant them
o : J . -. N -‘ full penslonary beneﬁts
. '2. leewise in W.P.Nos.333-M/2021,
334-M/2021 335-m021 338-M/2021, -
3452021, - 1026-M2021, 1035-M/2021,
. f187-Mrz021, 1206-M2021, 1207-M/2021,
g 34-M/2022 ‘212:m02 and 993-P/2022 the
'- petmoners have made the followlng prayer:

_ . "’On aeeeptaneo of this writ
C .« U petition, the Impugned Notification
Lt .. ‘SO (Policedl) HD/ MKDMLevies/

. ‘Misc/2020 Is against law and the

* fundamental rights guaranteed by

" the - Constitution " of Istamic
. Republic of Pakistan, 1973, may
Ibe dachmdlmgal void ab initio

R °f"° "ﬂﬂl eﬂ’octs on the

ATTE
EXAM|
. Feshawar H > ﬂouﬂ C/ :}"6



Slmllarly in COC Nos.38-M/2021 in
. -_-WPN0367-M12021 and COC No.436-
- Pi2022 n WPNo 1335-P/2022 petitioners
E seek _ initiation of - oontempt of court
"fprooeedlngs against the respondents for
-'..'violaung the - order of this court dated
21.06.2021 passéd In W.P.No.367-W/2021,
e Brleffacls of the case(s) are fhat the
- petifoners were appointed: In the “Swat
AR : Levles 'Fbl?oé‘_' 'as' S.epoﬁs etc. aﬁd presently .
) terms and conﬁtﬁoﬁs of their services are
'-'--'jregulated by "Provlnclally Administrated
- Tribal Areas Lavies Force Regulation 2012* ‘

B whereunder besides PATA Levies Force
Ru!qs,_ 2012. PATA .!_.ew'e_s Force Service

. (Amended) Rules 2013 were also framed.
Rule 17 of the Amended Rules 2013, deals

L .wlth the retirament of personnel of the

" force, which was amended vide notfication
-“dated 12. 12 2013 !n the manner that “Alf
"the personnel shall retire’ as per

o Schodule-m and no extenslon in service
- ,"'qemd;au;am;hatlbegmntod. On
T 14.07.2020, " vide Notlﬂcaﬁon No.SO

ATT E

- EXA
' Peghawar ! ourt

\:\
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_(Police-ll)HDn-a rule 17 was further
PR amended by deletlng schedule-1V as Al
S unffonmd fome shall retire from service
| on aaalnlng tho age of supmnnuaﬂan'
: lo. Sixty (60) yaam or they may opt for
5 'mﬂmnent aﬂar compfeﬂon of twenty-
L -'ﬁvo (25) yoans ,mgular service™
; Thereaftgr once again. through certain
o modmdaﬁoﬁ‘s .m_le_.'.' 17 was amended by
'_- :: giving fife to the deletad schedule-lll of the
R "‘Re'_t'ilramerit;-h;'l_levypemonnal
 shall ‘retire as per Schedule-Jii
and no ‘extension In service

_aﬂ‘er mﬂrement shall be
- granted" -

L4 Being aggrleved from the ibid -
amendment the pet:ﬂoners have filed the
g : Iinstant peﬂtlons - _
3 vs, Pumuant to. the directions of this
T court respondents: have filed Ihelr parawise
P _"oomments wheratn issuance of the desired
writs has been opposed

SRR N Leamed ‘counse! representing the

- Peﬁﬁonera : _ve_hemenﬂy argued that the

ER ATTEETED TC
SR R el Pashawar ighcourf L



- Lh‘. s
Sl .
. L, e

.- “Impugned Notlﬁcaﬁon is arbitraly. pemerse.'
o -'iilegal Issued \mthout Iawful authority and
. : ma!a ﬁde intenﬁon just to deprive the ..

h peﬂﬂoners_of their vested rights accrued in
their favour 'heﬁoe violative of their

' ) '_‘fundamental rights guaranteed under the
' E | -.'Constimﬂon and thus not sustainable in the -

--: . eye of Iaw That though the impugned

'..". Nohﬁwﬂon was issued under the regulation
-- : .20_12._ Howeve‘r.._ agter the _25"‘. Constitutional -
" amendment, the said ‘regulation does not

- hold - ﬁel&- therefore the Impugned
L Noﬁﬂeatlon I8 liable to be set aside.

7. conversely, - worthy AAG
e representing the respondems opposed the
R argurnems s0 advanoed by leamed counse!

repmsentlng the petlﬂoners at the bar while .
al_'guing that after the 25"‘ amendment the

" Provinclal - Assembly pessed . the
:'_,‘Ieontinuaﬁon of laws Abt No 111 of 2019
: through which_ the. laws applicable 1o
. ""-'-smtwhns‘PATA'wére allowed to continue
’ Ine!uding “Provincial - Admfnistemd Tribal
' - Amas Lovfes Fome Regu!aﬂon, 2012" and;
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therefore,; theiin:\pugrred Notification was
-. lssued per taw which- does not require any
| I:':-;fnterferenee by ﬂ'ﬂs court in its writ
| Jurisdiction. under Article 199 of the
- Cbnsﬁﬁrﬁen Furtlrer‘ petitioners ‘are Cvil
Senrants and matter In question revoives
e __around the terms and- conditions of their

. service whieh is 1he exelusive domain of -
"'I‘L_the Sennoe Trlbunal as such the

) ]urlsdlctlon of thls court is barred glven the |
. explleit provision of Article 212 of the .

- . "'Gonstlwﬂon |
-8. Heard Record perused

e Befom discussing merits of the case

' we deem- it_ approprlate to dlscuss the
‘- backgr_ed'rrd of the . mader in hand to
prepedy eompr&en‘d the issue involved
- therein. ‘It_-ls-' werth mentioning that earfier
- '.':'_,1he senrlees efthe Lew'es‘Fome were dealt
:-,wiﬂ-n under ‘Ihe antfer hregular Corps
o (FIC) niles, 1932 whieh was substituted by
', the “Provincial Administered Tribal Areas
> Levies Foree Regu!aﬂon 2012* (regulation)

- and under the sard regulaﬁon "PATA Levies

S T T exameER
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h ,Fome (servioe) Ru!es, 2012" were framed
+2 for mencial Levfes Foroe. While separste
B servioo tules were alsq-framed thereunder

" for PATA Féderal_ ,Léirf_es Force performing

duties In “PATA* kndwn as “PATA Federal
Levies - Force Service (Amended) Rules

2013, Rule 17 of the Ibid rules deals with
.. the ré_ﬁrgmgnt’ of the_ Levies personnel
h Which wasamended fmm fime to time.
. “Hawever, ';-:e'_ﬁ'tibhe.rs have become
"I-aggﬁeved from- the impugned Noﬁﬂcation'_
N vide which the’ petitioners' retirement age
" was altered which IQ: challenged by them
: o through lnstantpeﬂtlons |
" ':4-10.. The I__,n'_nfam contention of the
peﬁﬂoneré is that aftergS"‘ amendment tht; |

mgulaﬁon has-lost its efficacy and sanctity

. - and has become radundant. therefore, the
e ,.Impugned amendment under the sald
N | rggul_a_tlon |s_‘!|_egal being void ab initio. It is
g worth -mention'ir-rgl'that after the 25™
" amendment in 2018 both' FATA & PATA
) y were merged In the provlnoe of Khyber
IPaldmmkhwa and Federal Levies Forve
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L worldng in FATA was merged Into the
R ,regular polloe of the provlnce Albeit, in
'IIMalakand Dlvlsion. Levfes Force Is st

regulated by “PATA Federal Levies Force
-  Service (Amended) quog 2013 in view of
. the Knyber Pakhtunkiwa Act No 111 of

2019 -thfough which the laws prevalent in

"I.I“.eII'StWhIIé _PATA at the tme of 25"
| ,3hie"dm_sﬂl? were aIIdw‘e_d to continue
'_-I-_n_c-lugllng regulation 201 2" which still holds
the field and -ae:;' suchthe same i a valid
o | ir;s‘trur'rient.". : fherefbre. impugned
| Notification was is'glaed by the respondents
< with lawtut authoriy.

1 Movlng taward the status of the

: peﬂtioners itis worth menﬁonlng that eariier
' this court while deciding WP No 526
-‘ _M/2016 (uaamunah s case) determined the
| status of personnel of the mencfal Levies
""'-:Foms as that of clvll servants in the
| ‘-"follounngtenns-.' '

| '19 The. vaincial Levies Force
{“Force") was granted statutory

: cover- through - Khyber
R Pakhtunkhwa Rogufaﬂon No.1 of

ATTE@
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' 2014 ('Rdgul_ai!on"). Paragraph

- NO,3 of the Reguiation envisages
. forconstitution and establishment -
... of the Foroe and its functions. For
‘ease reference paragraph Nos. 3
o -_ah'q' 4 of the Regulstion are
. reproduced as under- -
" "3 ‘Power to constitute and

 maintain by the Force and its
-~ functions.— (1) Govemment may

o constitute and maintain -a Force for

.. performing the following functions,

o)

~ hamely: -

ensuring secuﬂty of mads in PATA;
ensuring sacunty and manning of

o)
. andinstafistions;
(d)

- arested criminals;
generally maintaining law and order
) -pmﬁd!ngmobﬂe escort fo VIPs;
anﬁ-smuggrng activities especially
. '-Iﬁmbersm:_:gg!ing,

(@)
. h)
0

guard‘mg Govamment institutions

epsumg secq:fty _of Jalis and

destruction of ilici crops;
serving of summons or procedures;
raid and ambush; and

- such other functions as Govemment
_may, by notification in the official

" Gazetts, requie the Force fo
- (@) -i_!n‘disahlargfe of their functions,

officers and- staff of the Force shall

Peshawar High Court
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" be guided In accordance. with this
Rogulaﬁonandﬂrem!es

: ',.(3)_. The headofﬂle Force shall
- be Commandant in his respective

(4 ).I - Secretary to Govamment,

~ Home and Tribal Affeirs Department

shall:be the competent authority of

_ﬂroFome

' ®) - The Forrce. ahau consist of
- such ranks and number of officers

and  memibers and shall be

-. ' constftuted in such manner as may
' bepmsmbedbymles .
' { 1 Tha omcem and members of

the Fome shaﬂ receive such pay,

pension, allowances and other
| ramunemtions and shaﬂ enjoy such

leave and other privileges as may be

' pmscn‘bedbym!es

7) - The officers and members of

'.meFomemaﬂwaarsuch uniform as

may be. pmscdbed by rles or
.instructions, -

(8 The admfnlsﬁ'aﬂon of the
Force shaﬂ vest in the Commandant

i his jurisdiction who  shall
-administer it-In accordance with the
pmvls!ons of thfs Regufatfon rules

| and!nsﬁ'ud'tions
(9 . The - Commandant shall
L exemfsemspowersandperformh!s

'-._ftmcﬂons'mder the  general

supenflslon and - d:racﬂons of

. Goveq:ment.
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4 Powers ‘and duties - of
 officers- and members of the
: Fom—-Anaﬂioerormmberofﬂre

ol * Force shall-
@

take eﬁaeﬁva measums for ensuring

- _secuﬂtyofassimed;unacﬂcﬁon and
-~ for safaguarwng against acts of

. ' unlawﬁ:! fntarforance
Gk
S _vehic.'es from: access to the tenitorial
SN jurisdiction;
. @

pravant unauﬂ:oﬁzed persons and

take eﬁact:va measuras for

| _pmmnb'ng sabotage placement of
B ca::lzombs letter bombs, dangerous
 article and camiage of ams and

. °.* ammunition iito tfmrestrfctad area;
@

use such amms and ammunition and
equipment as may be authorized by

E the Commandant or an oﬂioor

(9

authorized by him; :
-search- and .anas_'t without warrant

anyfpeﬁ:_qn ‘'who he suspects of

.. .endangering - -or - atfempting  fo

-endanger or han‘ng endangered the

o safety of an installation and may use

such force as.may be necessary in

. b‘re discharge of his aforesald duties;
. end - - ‘

perform such other legal functions as

: the oompetenf auihonfy may require
- him o perfonn

20. The dose perusal of the
Regul_ahon \yould cleaﬂy show

. that the Force" is receiving its

salary’ - from . the Provincial

ATTE
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Exchequer -and, _performs  the

. '.polldng servioe in- the erstwhile

" PATA,

21 Havmg saldthls we would
now refer to the cmcial issue as to
-whéther the employees of the
- Force can be termed as a civil
‘ sewente and as such they cannot .

, .-maintaln a oensﬁwtlonal petition
o before this Court for enforcement

o of the terms & c_onﬁiﬂons of their

- -service. _ :
' 22.° The connotation ‘civil

servant' is deﬁned and explained

In respect to the Province of

' Khyber Pakhh.lnkhwa in the Civil

Servants Act. 1973 ("Act, 1973").
For ease referenoe we wotld
refer to Sectlon 2 (b) of Act, 1973,
which reads as under-

2. Definitions—(1) In -this act;’
_unless- " the  context - “otherwise
-requires the following expressions
‘shall have 'the _meanings hereby

_ respectively assigned to them, that is
“fo say_—'

--------------------

‘,'clvilsenmnt’meensapemonwhols

- a memberofa cM!seMoe of the

" Province, or who holds a civil post in
‘__Iconnecﬂonmﬂ:theaﬂ'afmofﬂre-

. Province, but does not include—

ATTEST
' "EXAMINE
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apemonMwisondeputaﬂonfome

S PmWncefromﬂreFedemﬁonorany
| 'oﬂ:eermceoroﬂreraumorw
a peréon_ ‘who s employed oh.

contract, or on work charged basis,

' orwhoispaldﬁomoonﬂngonc!es, or

\apemonwholsa‘wodro;’or
- “workman®. as deﬂned in the

" " Factories - Act, 1934 (At XXV of
-'_1934), “or the Workmen'’s

.:c:o;nponsation Act. 1923 (Act Vili of

1923)", _
23, The pemsal of the definition

| would show. that a member of a

. civil 'sérvicie of the Province or

. who holds a cvil post In
'- connedion w:th the affairs of the

Provmoe ls civil servant. All

-“Paknstan Services are explained

,in Article 260 of the Constitution,
'which reads as under- .

-------------------------------------------------
nnnnnnnnnnnnnnnnnnnnnn
------------------------------------------------

aaaaaaaaaaaaaaaaaaaaaa

‘sem‘oe -of Paldstan means any
- .seivice; postoromoefnoonnecﬂon

Mmmeaﬂhh'sofﬂleFedemﬂonor

o ofaProvime andfncludesanAﬂ-
" Pakistan Service, service in the
Ammed Forces and any other service

dedamdtobaaservfoeofPaldstan

: -by or under Aet of [Mafis-e-Shoora

g L ATTE
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”(Parﬂamnt)} or .of a Provinclal
Assembly but does not include
" senice - as . Speaksr, Deputy
"Speakar . Chairman,  Deputy
.. Chalrman, Prime. Minister, Federal

Minister, . Minfsfar ‘of State, Chief

" Minister, ' Provinéial  Minister,
' ‘[Attomey-Generall, - [Advocate-
, .Goneml] ] Parﬂament Secretary] or
- [Chelrmen or member of a Law
 .Commission, Chairman or member

' “of the Cotncll of Islamic ideology,

. Special Assistant fo the ' Prime
" Minister, Adviser .to. the Prime
* Minister, Special Assistant to a Chief

Minister, Adviser to a Chisf Minister]

L .Ib:;'mo'mbei' of -a. Hbéouse or s

L valncla!Assembly

-+ Whereas Artlcle 240 of the
| Consﬂtuhon envlsages that.-

"1 "240. Subject o the Constitution, the

fappofntmenm o and ‘the -conditions
- of service of persons in the service
3 .'.ofPakisran shaﬂbe determined -
B C

(b} in the case of the services of

a Province and posts in connection

- with_the affairs of a Province, by or -
‘. _under Act of the Provincial
" Assembly:

- Explanation.- In this Atticle, Al
. Pakistan ‘Sérvice” means a service
..+ common to the Federation and the
" . -Provinces,” which was In existence
S "mmedfﬂfﬂf.lf befom the' commencing
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- day or which may be created by Act
L of Majlis-e-Shoora (Parfiament)[",
.24 The Phrase "performing In
‘ -_c.;'.‘nneq&on“ with the affairs of -
' Federation or for- present matter
elaborately

Province® . was_
explained in the case of

‘Salshuddin_and_2 others vs,

er Su lis & DI

~(PLD 1975 Supreme Court 244).
"In the sald ]udﬁrﬁent, the Apex
‘Courthas held: -~

' .-'Now what is meant by the phrase

perfonning functions . in connection

. with the affairs of the Federation or a
. Prwtnc_e’.' It is clear that the
. reference is to govemmental or State
_ -mnctions frwoMng, in one from or

anoﬂrer ‘an e!ement of exercise of

. public_power. The ﬁmctfons may be
the tradifional police functions of the

State, involving the maintenance of

_!éw’ and order and other regulatory

_acﬁvrﬁes, or they may comprfse
functions pedafning to eoonomic
development,  social  welfars,
education, public. utllity service and

" other Stats entorprises of an
. industrial or' commercial nature.
T Ortﬂnan'ly these Mncﬂons would be
E performed by persons or agencles
| . 'directly appointed, controfled and
.. financed by the State, ie., by the

ATT
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Fedeml Goﬁwnment or a Provincial
: h 'Govamment' o
25 Admlttedly, as. evident from
the bare: reading of paragraph-3 &
h |4 of the Regutation, the present
petitioners are ‘performing policing
- service in 1he erslwhlle tribal area,
however, thelr terms and
'~ conditions are j'b'elrig ' regulating
" through Regulation No.1 of 2014
_and after the omission of Article
1247 from the Constitution; through

© " 4 provincial statute i.e, the Khyber

" Continuation  of Laws in the
- Erstwhile Provincialty Administered

o . Tribal Areas Act, 2018: {Khyber
g Pakhtunkhwa Act No. 1l of 2018),

© the operatlon of Regulaﬂon No.{ of
2014 was oonﬁnued. Thus, the
“essential criteria for being a civil
. servant is that the person holding
the post must perform his functions
‘in conhection with the affairs of
Federation/Province and the tenms
and ‘conditions of his service
should be determined by or under
the Act . of Parllament!Provlncial :

. Assembly. The Apex Court in the

.+ case of Federation of Pakistan
" . Interlor.. _(interior _Division),

-' ATTES@
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(1998 SCMR 1081), while dealing
"+ with the case of an employee of
" Pakistan Rangers has observed
" *7...Perusal of -these rules clearly
' .shows that they are all embracing, -
* and therofors, under the amendment
" of section 1 of the Paidstan Rengers -

. Ordinance, these rules would prevail

over the Rules of 1973. The Pakistan

'~ Rangers Ordinance was promuligated

. to constitute- a force called the
. Pakfstan 'Rangers for the protection of
"and “maintenance of order in the
‘border areas. Since with regerd to the
| stah:sofffremefnbemofﬂrefomaﬂ:e
" . Paidsten Rangom Ordinence Is silent,
‘ !hem!ore ircanbasafen/saidmat

. the employses of the Pakistan

Rangers will be deemed fo be civi

" servants - as they. are performing
: ‘duﬁesmconnecﬂonudﬂ:aﬁafrsofﬂw
- Federation and hence under the

.. Service - Tribunals Act, 1973, an

- .appeal by a mamber of-the Pakistan
-Ranpgers ragarding a matter relating
.o terms and conditions of his service
" is competent befors the Federal

. Servioe Tribunal,.."
. 26 -.'Simlla.rly..v:'-ln ‘the case of

Constabulary, "~ Khyber

W shawar an
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ul | Ib _
p_t_:;__(zm SCMR 903), the

Hon ble Apéx Court has elaborately

" ‘examined service structure of the

- employees . . . '_of . Frontier

[ C‘.onstabulary, which Is established

_under Fronﬁer Constabulary Act

- (Act-Xlll).. “1915. Relevant

.. 'paragraphs ‘of the sald judgment _
. are reproduced as under:-

"*6. ‘Three broad fests for

_ .establishing the status and character

. ofacivﬂservantams:gefromﬂw

' - Constitutional mandate of the afore-

- going. Articles. Firstly, under Article

' 240(a) of - the  Constitution,

_ '_appolnfments fo ‘and the ferms and

. conditioris of service of the persons in

' the - “service of Pakistan” are be

determined by ‘or under Act of

-',Parrament.Secondlybywrtueof
- Article. 260 qf_ the Constitution,

'service of Pakistan’ means any

" service, post or office in connection

with the affaifs of the Federation.

- Thirdly, under Article 212(1) (a) of the
. Constitution, the exciusive jurisdiction
-~ to adjudicate disputes relating to the

terms and conditions of persons, who
aralnfhesenficeofPa!dsten vests in -

an . Adnﬂnistraﬂve Tribunal, namely,
" the Fedeml Service Tribunal. These
'.tesfs am menﬂoned in the

Mmm_mmmm_ case
L ATTE
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- Ibid (at pp. 686-689 of the law repord).
" The~ definiton -of the fterm ‘ohvil

.- servant’ In the. Act adopts the
 Constitutional criteria given In Article

. 260 noted above fo reiterate that a

""" person who, nter- alla, holds a chl
' post ‘In connection with the affairs of
the Federation” Including any such
~ post connected with defence, to be a

civil servant. The larger Bench has In
“this respect taken the logical step to

" incorporste the requirements under
“Afticle. 240 (s) and 260 of the
~_Constitution as the definitional criterla
¢ - of the term “civil servant® (at p. 682 of

o -ﬂ.?erawrapoi‘t). '

' 7: . Having. noticed the qualiiying
' criterfa of & civil servant under the
law, It Is appropriate now to examine
_the factusl metrix of the present
" contmwmy The FC was estsblished
" by the NWFP Constabulary Act, (Aci-
X)) of 1915 ("Constabulary Act?).
Secﬁon 3 of the Constabulary Act

', empowers tﬁe Federal Government to

maintain the FC as a force “for the

" better protection and administration of

the extemal - frontiers of Pakistan

. within the fimits of or adjoining North-
- West Frontier or any part thereof".

Secﬂon 3-A of the Constabulary Act

auﬂmrisos fhe Federal Govemment o
- employ the FC outside the fimits of or

~‘adjoining the “North-West Frontier
e F?mvince_ in othqr parts of Pakistan for

' "_"ATT - ST
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rhe beﬂar brotectfon and
' administration of those parts. Section
_ 5(1).of the Act ibid vests the Federal
Govemnment with power to appoint
" the Commandant and other persons
including the District Constabulary
- Officers or- Assistant Constabulary
" Officers of the.force In one or more
districts, Section 6 delegates fo the
' Commendant  and  District
‘Constabulery Officer. the powsr fo
' apboint subordinate officers in the
manner prescribed by Rules made
" under ‘the Act. The Federal
. . 'Govemment ‘exercised its power
- -'oonfermd by Section 21 ‘of the
" Constabulary Act, fo frame the NWFP
Constabufafy : Ru!es 1958
- (*Constabulary Ru!es'} in order to
- provide the famls and conditions of
service of the officers and men in the
FC..
"8 It will be-observed that the
* matter . of terms and conditions of
' .servioe of the mspondent-empfoyees
 of the FC,. -are in the first place
" regulated. by . the Constabulary Act
. and elaborated- pursuant thereto by
~~ the FC Rules. The provisions made
. by the 'Cmsfafgyfary Rules are In
'__'furﬂ!eiance of and In exercise of the
~* power conferred by the Constabulary
. Act Thersfore, the terms and
. conditions . of service of the
~"employses of the FC are prescribed

- 'ATTEsu@ﬁ
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In the Act and the Rules. The fest laid

down In Arlicle 240(a) of the

B COnsbtuﬂon -requires  that the
: -appo!ntment o ‘and the terms end

conditions of sem'oa of posts in

* connection with the affars of the

Federation “and of a service of

. Pakistan_shall be determined “by or
_under_an Act of' Parflament. The

expression ‘by or under” in Article

:240(a) of the Constitution authorizes -
 the terms and conditions of service of
& civil servant to. be provided both by

statute or .by statutory rules. The

-+ provision made in’ the Constabulary
‘Act and the Constabulary - Rules,

- thersfore, satisty the Aticle 240(e)
“test. The judgment in the Muhammad

Mubeen-us-Salam _  case ibid

" endorses this point of view:-

86.... The terms and conditions of
service. of those employees, however,

_'afa raquirb& to be specified under

. A:ifcle 240 of the Constitution by or
,'underActofﬂre Perliament. Thus, the
_condusbn would be that only those

_ - persons, who are in the service of
" Pakistan; as discussed hereinabovs,

_ and if their. ti?r}ris and conditions are

govemed either by a slatute or

. statutory rules, in terms of Article 240
~ of the Constitution, can seek remedy
. -befors the Service Tribunals..”

.27, Similarly, this.Court in the-
- case of Gul Munir




i Islamabad and others (2018 PLC
- (C.S) 648), on the basis of faw laid
_down by _'t'hef. Apex Court In

- Commandant, Frontler
' nkhwa- . s ¢

' _(2018 SCMR 903), while dealing
-with the case of Fecleral Levies
- Force, which - was established
through . Federal Levies Force .

Regulation, 2012 havlng the same

stmcture of service for its
~'employeesfforce as provided In
:- - Regulation No. 1 of 2014 has held

that" employees of the' Federal

* . Levies Force- whose terms and
‘conditions of service are govered

~ " under. Federal Levies Force
" .. 'Regulation, 2012 are civil servants.
- v"-'-Kéeplng in view the above, the

Force eétébll'shed under Regulation

-+ .No. 1 of 2014 ‘qualifies the critéria
of being dvll servant in view of its

oomposition. functions and duties

. as per__law Iaid._down by the Apex
. Colirtin the cases of Federation of
" ‘Ministry _of “interfor _(interfor
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Ll ..NL {1998 SCMR 1081) and

offiers (2018 SCMR 903), thus, the

. preliminary ‘objection raised by the
leamed ooph'sels for the
- respondents ‘Is - sustained and
"“accordingly, the present petitions In
‘view of clear bar contalned in
"Article 212 of the ‘Constitution are
'not malntalnab!e The present

petlﬁonefs may agitate thelr

grlevanoes _before the Provincial
'-Servlces Tribunal. However, prior to
.- this judgment, the status of present
E petitioners being a civil servant was |
" not determined and in the simiiar
" cases, the Apex Court in Gul Raalb
" Khan’s case (2018 SCMR.903)
~* has held that:
' --_'1.1.' It follows from the dicta lakd

down above that the pmtacﬂon of the

" border -areas is a sovereign function -
: belongfng to and performed by the
- Federation. The same duty s

perfonned equally | the present case

_ byﬂreFCnot-o_myonthe frontiers of

KPK Province but also by maintaining

_ arderm other parts of Pakistan. For
" . discharging ' such functions, the

CATTE;
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" terms .

- sefvices randemd by the FC have
"_dfmcr nexus with, the affeirs of the

Fedemﬂon Therefora the reasons

", "given in the Muhamméd Nazir case
*" . (supra) fully apply here as well and we
 hoid that the employees of FC are civil

sorvants. - Insofar as the question of
competent - remedy in respect of

. service disputes “of FC men s

concemed, we hold that in a matter

"~ relating to the terms and conditions of
.:'servfoe of the respondent-employees

" of the FC an appeal before the
" Federal Seivice Tribunal is available to _
" them as the exclusive remedy under
"the law. Accordingly, this remedy may

be availed by them within the statutory

. - petiod of fimitation commencing from
" “the date of issuance of certifled copy
' of this judgment. Al these appesls
. . filed by. the appellant-Commandant,
“FG ‘are according . ellowed in above

Wh‘en' ﬁée‘ 6f the petitioners (PATA
R Fedem! Levies Force) was examined_in
= ]uxtaposition whh the Provinclal Levies
| :Eome and _rbrd _j_ud_gment. we observed that
service of both I‘the_" forces 1s govemed
" under the ries so framed under the
proyl__s‘i_c;ns of

X Tﬁba!l Amas Levfes Force Regulation,
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| 2012, Therefore, ‘we believe that the
o bst:atlm of péﬂﬂor;érs s 6at of civil servants
B .. | --for alt pract:cal and material purposos. and

U as such, ‘the ‘matter of terms and;
¥ oqndlﬂonsl of | the}r .sen_rlge squarely falls
outside the ambt of writ Jurisdiction of this

-, court given the explicit bar oontalned in
Article. 212 -of the Constitution As earlier
.I--discussed service rules ‘of the petitioners

-~ (PATA Fedeml Leviqs Force) and
3 Provirciel Levies Forve both were framed

under the -ﬁm‘vléions of *Provincial

Admln!stered Tribal Areas Levies Force

'Ragulatxon, 2012' and through the ibid

o judgment the personnel ‘of Provincial
" Levies Forca were declared as Civil

. .Servants after e)mausﬁvely discussing the

o g matter of Levles Force performing their
R dutles In PATA Therefore on the same
o premise. we have no hesitation to hold that

| the peﬂﬂoners are’ CMl Servants as their

\' - gervice futﬁ!!s the entire criteria of Civ
-~ Servants 50 provided by the law. Leamed

B .counsel representing the petitioners could
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) not dlstingunsh the status of petitioners

_'(PATA Fodeml Levies Force) vis a vis
valncfaf Leavy Fome In any manner. Both
- foms are performlng ihelr functions In the

- same area for- the same ob]ect and;

| purpose and both are - being- malntalned

through - the provindal exchequer.

'merefore the matters aﬂslng out of the
o t_erms and. conditions of service of the

~ petitioners are ‘only amenable to the

" jurisdiction of the Service Tribunal In terms

o ofArticle 212 ofthe Consﬁtutlon

. So far as the oontention of petitioners
"~ that they have challenged the vires of the
- Impugr'téd' Notiﬁdatiﬁn and as such the
2 same are It_iot amenable td- the jurisdiction
of the ‘S_ervide; Tribunal s concerned,
" :"sufﬂce it .to- state that it-has long been
¥ setued thait Service Tribunal has ample
- ._jurlsdicllon to deal with the issue of vires of
" the law and niles framed thereunder. 2016
SCMR 283 'uAﬂONAL ASSEMBLY
: ) SEGRETAR!AT ﬂlmugh Sectmry V.

MANZOOR ‘AHMAD  and others.
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| _'!'herefore meoontentlonsoagitatedatthe ‘
o bar is misconcelved and as such repelled.

_In. \naw_ thgreof, the status of

" petitioners has been dectared as that of
e Ch'r'ill Servants' and. the fatter In question
S0 re\mlvas around 't,lﬁ-lte'rm-s én_cl; conditions

" of thelr service Which doés fall outside the
jurisdiction of this court given the baring

| pmﬁsloﬁ of Arlidé 512 of the Constitution

. _"and as such lnstant pehﬂons are dismissed;

belng not - maintalnabla However, _the

petitl__ oners may approach the worthy =
' Service Tribunal, for the redressal of their
E grleiranoe if so advised. Albeit, earlier the

_ ': status of peﬁtioners belng civil servants

'- not determined therefore, the

“petitioners may avail _the ren_'ledy of appeal

_ within the statutory period of limitation

'Ic_zonim'endng. from ;the-sl'daté of issuance of

R the cerﬁﬁedoopy of this judgment in terms

- -'.' --:of Ithe- ]udgtheht'of Iaugust-a;;ex court in Gu/
- Raq!b khan's case 2018 SCMR 903.

.COC - Nos, 38—M/2021 in

. WP.NQ...‘_S"'GF'-_-M/Z_O_ZTH ‘and; COC No.436-
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JUDGE

Pr2022 In WP.No.1335-F/2022 are
ﬂi#lﬁimd for havlng becgr_he infructuous.
'Dt29/4112022.

S HON'BLE MRIUSTICE LALJANKHATTAK, -

HON'BLE MR JUSTICE S M ATTIQUE SHAH &
' WWL
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