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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

| Service App'eal No. _4/97( _ of 2og

Muhammad Rasool Khan S/o Muhammad Wazir Rlo Gulkada
No 1 Saadu Sharlf District Swat [Sepoy No. 553069]

......................... ...Appellant

~ VERSUS

1) Govenment of Khyber ; Pakhtunkhwa through' Chief
| Secretary, Civil Secretariat at Peshawar. -

I' 2) Government of Khyber through Secretary Home & Tribal
- Affairs Department, Civil Secretariat at Peshawar. |

3) Commandant Swat Leweleeputy Commtssmner District
éwat

....................... Respondents

: APPEAL UNDER SECTION 4 OF .
THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974.

PRAYER:

On acceptance of this Appeal, Notifi catlons ‘No.
SO(Pollce-ll)HDIMKDILewesIMlsc 12020 dated
~ 22-03-2021 & No.. SO (Poluce-ll)HDI1-3!Federal
: Lev:es 2021 dated 21-10-2021 :ssued by
| respondent No 2 may be declared as illegal and
" -the same be set: aside. Consequentty, the
"appellant may be’ held entitled to complete his
service till attaining 60 years age in hght of
Notut‘ cation dated 14-07-2020.

"-Alternatwely, the impugned notifications may be
. _'declared to be- ineffective upon the rights : 1of the

. appellant and. he_ may be allowed to complete his
service till attaining 60 years of age.



Respectfullv Sheweth:

b
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5)

- §)

~ That the appeliant has been serving as regular member of

L.evies Force having a considerable length of service at his

credit (Copy of Appointmeht Order is Annexure “A”),

That services of the appéllant were initially regg,fllated under
the Federal Levies Force Rules, 1962, which': were non-
statutory. '

. That subsequently, the Governor Khyber Pékhtunkhwa,

under the omitted Article 247(4) of the Constitution
promulgated the PATA Levies Force Regulations, 2012.
Consequently, the Provincial Government framed Service

‘Rules for the Levies Force in 2013 (Copy of relevant text of

Service Rules notified in February 2013 is Annexure “B”).

“That Schedule-lil of the above mentioned Rules, which

provided for length of service towards retirement had certain

- anomalies. Hence, the said Rules were amended in
.December 2013 and the above stated anomalies were

removed to a larger extent (Copy of amended Rules notified
in December 2013 are Annexure “C").

That the relevant Rules were further amended in July 2020.
Regardlng the length of service towards retlrement Rule 17
was amended to the effect that all Levies personnel shall
retire trcim se'rtrice on attaining the age of suﬁerannuation

.i.e Sixty Years. F_ur_thermore, Schedule-lI whiCh provided

for certain length of service, was deleted by virtue of the
amendment (Copy of amendments notified in July 2020 are

~ Annexure ‘D). .-

That the rules were further amended on 23—03-2021 Rule

17,.  which - provided for retirement oh reaching

superannuat:on was agam omitted and Schedule-lll was

~ ‘revived with certaln amendments Consequently, the junior
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10)

3
rank officials like the present appeliant would retire after
performing certain years of service or on reaching certain

age. For instance Hawaldar would retire on reaching 31

years of service or 51 years of age, Naik 29 years of service

or 48 years of age, L/Naik 27 year of service or 45 years of

age and Sepoy 25 years of service or 42 years of age,
whichever is earller (Copy of amended Rules notified in
March 2021 are Annexure “E”).

. That -the above mentioned Rules being: extremely
~ detrimental to him, the appellant filed representatlon before

the concerned quarters for redressal of his grlevances The
same has not been responded to as yet (Copy of

representation is Annexure “F").

'That some of the personnel of the Levies Forcé got retired

from service on reaching certain age/completion of certain

Iength of service as prescribed by the above mentioned
Rules .

That the appellant along with other similarly placed persons

invoked the " Constitutional Jurisdiction of ’éhe Hon’ble
Peshawar High Court by way of filing various c¢onstitutional
Petitions, challenging vires of the above mentioned rules.

That during the pendency of the said petitions, the
Provincial Government made further amendments in the
Federal Levies Rules on 21-10-2021, whereby retirement

-age in respect of lower ranked members of thé Force was
‘enhanced by a few years (Copy of amended Levies Rules

" - notified on 21-1 0-2021 are Annexure “G").

11)

That the appellant filed another representatiorj against the
above mentioned fu_rther amendments in the relevant rules,

~which Was never re'sponded to. (Copy of memo of second

representation is Annexure “H").
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That against the above mentioned Rules framed by the

Provincial Government, the appellant alongwith other

similarly placed persons filed various other constitutional
petitions (W.P No.469-M/2021, W.P No.470-M/2021, W.P
No.337-M/2021, W.P No.338—Mi2021, W.P No.333-M/2021,
W.P No0.1252-M/2021 and W.P N0.335-M/2021) before the
Hon'ble Peshawar High Court. However, beicause of
jurisdictional issues, the matter was referred to a larger
Bench.

That in light of the above mentioned Act, other employees
of the levies force filed a constitutional petition (WP No.
1281-M/2022) before the Hon'ble Peshawar High Court
Mingora Bench to the extent of their re-instatement in light

of the Provincial Assembly’s Act. The petition wés allowed

by the Hon'ble High Court vide judgment dated 2;3-11-2022
whereby the respondents were directed to re-instate the
then petitioners. It is worth mentioning that vires of the

jimpugned rules were not challenged in the said petition,

which are being impugned through the instant appeal.

That a larger Bench of the Hon’ble Peshawar High Court
heard the connected petitons on  29-11-2022.
Consequently, the Hon'ble High Court decided that
personnel of the levies force are civil servants and their
employment matters would be dealt with by this Hon'ble
Tribunal (Copy of order dated 29-11-2022 is Annexure “T").

That being aggrieved with the impugned notiﬁcg.ations, the
instant appeal is being filed before this Hon'ble Tribunal,
inter alia, on the following grounds: |

'GROUNDS:

That the impugned act of amending the relevant Service
Rules to the detriment of the appeliant and subsequent

~ retirement is illegal and un-Constitutional. Hencé, the same

- acts are lifable to be declared as such.



B)
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That it is a settled law that'service rules cannot t;e amended

~ to the detriment of public sector employees. Even, if they

o

D)

-are so amended, the same having prospective effect cannot
be applied against the existing employees

That after the 25" Constitutional amendment, the new
Constitutional regime demanded streamiinir;jg of the
erstwhile Tribal Areas with the rest of the Province. So

- ‘much so, Levies personnei serving in erstwhile FATA and

Khasadar Force were accommodated to a Iarger extent
where the Provincial Assembly passed an Act aimed at
streamlining the service structure of Ex. FATA Levies Force.
The Act not ohly_ provides uniform retirement: age i.e 60
years for the whole Force but rather enjoine upon the
Provincial Government to take steps towards absorption of

the said Levies and Khasadars in regular  police.
" Regrettably, the appellant has been treated in: violation of

the Constitutional spirit particularly after; the 25t

Constitutional amendment and subsequent orders.

That further grounds, with leave of this Hon’ble Tribunal,
would be raised at the time of oral submissions.f

It is, therefore, humbly prayed that on acceptfamce of
~ this appeal, ' '

(i) The impugned Notifications No. SO(Police-
,ll)HDIMKDILeviesIMisc._Izozo & Noé. SO
(Police-lI)HDI1-3!Federal Levies 2021i dated
21-10-2021 issued by respondent No 2 be
"declared as illegal, the same may be set aside.
.Consequently, ‘the appellant may be held
“entitied to complete his service till attaining 60

_.years of age in light with Notification dated 14-

072020, |



"_6.-

_'Alterna'tiveluy,'the irﬁpugned notifications n‘iay be
" declared to be ineffective upon the rights, :of the

'.' appellant and the appeIIant be aIIowed to
= complete his serwce till attaining 60 years of

j:age\. | '

| u) Any other remedy though may not specn" cally
| prayed for but whlch circumstances of the case
would demand in the interests of 3ust1ce may
-also be granted. '

Appellant J{QJQU/ )

~ Muhammad Rasoolf Khan
Identified by counsels

/%»/72

Dr.. Adnan-Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

&

~ Umar Sadiq Advocate High Court

- 'CERTIFICATE

' .' Certified that no such tlke appeal has earlier been filed before

~this.Hon'ble Tribunal on the subject matter.

Appellant

cj@()y*/il/,j

Muhammad Rasool Khan



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
. TRIBUNAL, PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No._ _ of2022 '

| Muhammad_ RaS00! KNaN......c..vvocverererenreceas. ... Appellant

?/ER@

Cﬂi

.'Government of Khyber Pakhtunkhwa and another

Respondents

AFFIDAVIT
| 1, Muhammad Rasool Khan (Appellant) do hereby solemnly
affirm and declare that the contents of the above titled
Appeal are true and correct to the best of my knowledge
- and belief. Furthermore no such like appeal has earlier

been filed before thls Hon able Tribunal or elsewhere on this
' subject matter |

DEPONENT

~ Muhammad Rasool Khan
. ATTESTED -

XN ADVS
.Q:\‘f Eﬁ%\k Cou risvg {4 I

Nc 23t



- BEFORE THE KHYBER EAKg UNKHWA SERVICE
TRIBUNAI;J’ESHAWAJR:(C_AMP COURT AT SWAT)

‘Service Appeal No.________ of 2023
Muhammad Rasool Khan..............c.c.....ccccoun.. {.....Appellant
 UERETS ‘

Government of Khyber Pakhtunkhwa and another

s aran e e e e Respondents

~ ADDRESSES OF THE PARTlESN

APPELLANT: .

Munemmad Rasool Khan Sro Muhammad ‘Wazir R'lo Gulkada -
" No.1 Saidu Sharif, District Swat [Sepoy No. 553069]
(NIC#1 5602-1930420- 1) (Cell# f)_

: RESPONDENTS

1) Government of Khyber Pakhtunkhwa through Chrefl Secretary,
‘ CIVIl Secretanat at Peshawar. ’
| 2) Government of Khyber through Secretary Home & Tnbai Affairs
Department Civil Secretanat at Peshawar. '
3) Commandant Swat Leweleeputy Commissioner, Drstnct Swat.
L e Respondents

Appellant 7. | ,
‘Muhammad Rasool Khan
Identified by counsels

ra

~ ..Dr. Adnan Khan Barrister-at-Law,
Advocate Supreme Court of Pakistan.

g

" Umar Sadiq Advocate High Court
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TIRMS AND CONDITIONS
1
R Their recruitment will be suhject ta the verifieation of the ontecedents of the
" applicant from the concemed sgencies.

B

vy .

A The appeint=cs will be allowed to resign the servics on one month prior notics
andhn eone ol resipnation without potice, t#o months Pay/allowances if any |
«hni be forfaited in favour of Government,

]

i Their wervicos can be terminesed &t any tme b ence thew performence i fond
un-satinfnstory,

4. The anpeintees should join duties within one week of the isnue of this nrder,

)

DISTRICT COORDINATION OTTFICER/
COMMANDANT SWAT LEVILES SWAT
AT AL 'ff DCO

. Copy forvarded to:- T(
! 1- District Accounts Officer, Swat, :/ é -
’
. 2. Officiols roncerned. ., L .

' DISTRICT COORDINATION OFTICER/
- COMMANDANT SWAT LEVIES SWAT

1
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O NOTIFICATION
.+ : Peshawar the 4™ Febiuary 2013

| “In msc of the powet oonfem:d by Secnon 9 of the PATA Levws Force
| . 'Regulanon 2012 fhe Prnvmmally Gova'mnelnt of K.hyber Pakhnmk.hwa is pleased to

B 'mukcﬂ:efqllowingnﬂm namcly‘-

$hort ﬂﬂe and commencement' (1) Thesc_ rulw may be- cailed Provincially

: Admmm Tribal ‘Aréas (PATA) Fedc.tal Levies Foros Serviee (Ay:lended) Rules, -

g 2013 | | L
' (2) They shnll soma mto forcc at oncc.

Deﬂnltion (1) In these R\ﬂes, unlm the context otherwise reqmre. the followmg
T exprmon shnll hiw; the meantng hcrcby ,tespectwely sssigned to'them, namcly -

L taj -_- L “Appomlmg Authonty" means the nppomtmg authority speclﬁed in rule-4;

‘ Sy “Commandant” means Commandant of ‘the Force, ‘who shall be the
SR A '-::-.,".jDepmyCommmmonetmttmmpecﬂvejmisdmuon, _

' : (c) ",,-..'.-" “Deputy Commﬂndﬂnt (Opemtion)” means as, Amstant Commlssnoner or’

o '"_myﬁﬁmﬁmmﬂﬂdmmmednmhbythnpmmcidgovemment
S whi ghall be Deputy Commandait (Operation) of the Force in PATA, to

‘_cxm in his. mpectwe junsdlcbon such power and perform such -

'fum:hons as rhay be prescribed; and who shali-be responsible to the
R Commmdant for operahonal matbers of the Force in PATA.
L (d') “Dcpmy Commandm (Admnmsmmn)“ means quty Commandant
. L : -rll';(Admm.tstmuon) of the Force, ‘who shall be an otﬁcer of the’ provincial

L 'Ipro\nncml government ‘to m:erc:se in his mspectwc jurisdiction such

- 'reapomblc 10 thc Gommnndam in. admlmstmxon and estabhshment
o mattcrs ofthe]'-‘orce ‘in PATA

e
g : (ﬂ .i-.:'_ “Hm Dcpamnan means Provmcml Home & Tnbunal Affanrs
R :--'-; (g) S Initl‘l""“"‘““r‘“‘“‘*"'lne!tﬂ!:l;:lpw.nntrnemumc[eo'rhdrtl:umlu,vprm':mtﬁ.m or

o ;(h) “Schgdulé”mmﬁmScheduleappendedtothmmﬂes G’F{

{

S ;’:-':‘:-‘;gnvermnentoranyoﬁieerofthe District designated as such by the

"powets mdperfmmsuch finctions asmnybepmcnbed and who shall be.

. "Govemm:nt" meam me Govemmcnt of Khyber Pakhnmkhwa, Cfr(’
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| as Nalb-Subedar . | .}
3. \Nalh Subadar{Bs-ﬂ) "One yesr service '190%
—

. a8 Hawaldar. - 1
Hmldaq-(qsfa)-:'_ w _-' Onayaarpauba : 100% \

munchmnr.
100% Mﬁim%

Middle PnsalMatﬂoJ ‘

ay

R
L
1
\ o
J . :

Sl aSSBpOY

i M m,,,,,.‘,.;ma“;m;.

P mmmgﬁ, : \ \100% Mlddle,PauMatricJ

* . Ty saem

mﬂfmnhwpetmﬂshnllmﬂr&a persmadulo-l‘ll or opt for
yanrs of reguiar sefvice and no extension beyond ryﬁrement

SCHEDULE—m :
X : e Rult-'l‘r(ngﬁmnonﬂ-‘- ,!
- shlo PoiﬂRﬂ ) Lnng\hot age for retirement
i _SuUedarMalor (BS-:‘lB) a7 yeam'ofsewbap_rslﬁ'yaamofagewhwvof is earlier \
SR N Stjbadar(BS-'\‘a) 35 years', of servics orﬁﬂyaarsofagewhldwvarlsaadler . :
o 13 uhlbsubedar(ss-m "33 years' of safvice Sﬂyaarsofagawhlchmriseaﬂtar ?
RS | Hawaldar (BS-G} 131 'yeam'ptsqﬂoa_orﬁl}yearcofaga whldmverls earlier
;1B ‘Naik(BS-‘n ' ) "

1e -.moouamss-a
[7._ | Sepoy (85°5)
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, ;-1 BETTER, COPY
S : HMDEPAR’[‘MENT

"No. SO (Pohoe-IDHDII—B' In exmnse of. the power conferred by Si.-.ction 9 of the
Provmcmlly Admmnstercd Tnha! Arms Le.vws Foroc I{eg\ﬂanon 2012, .thc Government
R of the Khyber Pnkht\uﬁchwa is pleased 10 dnrect that in the Prmnmally Administered
1. “Tribal Arcas (PATA] Federal Levies: Foros Service (Amended) Rum, 2013, the
1 followingfurﬂmramendmmts ahallbemadc, namely ; ;

X

L T “;7, Mrement-—- All LJmes Pcrsonnl shall remc from service on
aq:tmn;mg thenage of mpdnnnuanon i.e gixty (60) yeaxs or thcy may opt :

for reuremmtafter compluuon of twenty-ﬂve (25) years regular service,

L amdl ot U
b b e,

~ SECRETARY TO
RS CE A /GOVT: OF KHYBER PAKHTUNKHWA
Tl e HOMEDBPARTMENT |

I ’
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g .-_mﬁferréq‘ I;y _ Secllon
: Governmem of Khyber

LR ".’: ] -

oot

Y
ATV

: A R _b:.hevarisnrﬂer-

IO B 3%’;@* Cf -
. }To be substltute" not cation of.

GOVERNMENT OF K HYBER PAKHTUNKHWA
HOME AND TR!BAL AFFAIRS ‘DEPARTME

P OTlFICA N
T Ll Pcshmﬂr. dated the 22-3-2021

ihe powers
lhe Provincial
PATA Faderal .

the following lurther arnendmants ghall

.Levies Fo
. ‘pe. made narnely- v : . oo

" in -exercise of
e Regulatlon 2012.
dmrec.t that In the P

iLavies 020
-9 of the PATA Levies Forc
Pakhtunkhwa is pleasad to
rce SeMt:e {Amanﬁed] Rulas ‘2013

y "énd

!n \he sald rules- I
In Ruie 4, sub-nule m, the tonowinn shan pe substituted. namely
RS () mandanl shallbe the appolmlng aulhority for initisl
_ recruumenl and promqlloﬂ up \o thia rank of Subedar' .
{’- AL Provided thal the appolnting authority for purpdse of
A prnmdil'dn 16 the posts of. Subeda: Ma}ot and Supofin\endants shall be g
. Secrq’tary_ Home ﬁupanmenl. S i _ e
2 For Rue 17.the following ! shall bg Substiuted namely: i L
i 7. Rath'amem: All Levy- mal $hiall rellre as per Schedule-lll and no o
Ty . [pxension In se sftar rcllrprnent ehall be granted®™. ;

r

e :' 3, _'_F_bt.S;:hedutaf}IL the fonbwlng il s substhuted, namety:
R L igchedutedlt’
(see rule 17)

Qullﬂicluon for Promollon o

'_l:.en'gth..of Service T_‘ '
. - ':.

1l
Thirty Seven “Years Of
Three Years' Service as
Subednr Maljor of Sixty |
_ Years of age :
SRS . L _is earller
A ?ubeda?(ﬁs-'i?-’t =) ...-.'Bv prdmohdn on Ihe Dasls | Tty Five  Years
< . ol Sunsodty Cum Fliness In iservice of Five Yeras
. me !o flowing  fmannef, ‘sargice 23 Bub-dar or\ o
smy yenrs of ' nQe

_.Name o_i-th‘n_ Postd Rgnﬁ \ o

. ma basis of Senlority-
_cum-mnass (rorn, amongst
‘the,  Subeasrs ' having
_ lntermadia*e Oualmcallo!\

' m “Fiy percen (50%1
o o o B . ‘_.lmm .amongst the:
e IICRCEREIE P o .“h-vlnq intermediate |-
IR DRI L qualification; and '
e m einy ‘Percent (som .S <
* -‘cl.\..- ‘,.' ._, ,- e ,. ;:...‘;‘ ' -. o ’ ‘m - I
3 CEE I A sdcondﬂry Sﬂl°°l S é/ '-
‘3. - I‘_. \Ndhs m .. . - . . . cmt. *
3 e uar' ©s-1) - ) - By promoiEtT.onlh- pasis 'I‘Fﬁ Three  Years |
\ R : o of Seniorlty Cum Flitness in | Se or Sann Years' | -
T . l _ _me [olmin; mannaf. Servicr. Naib |,
aamely: 1.| subedarsat Shﬂj Years-;

i’ -
P .j : ' - ]
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i . S . . . ‘.ﬁ-_,

v, ¢ . Lo . ...:. ‘.‘ i':-" g . ."
O ‘1 \ .4 .. ‘c‘i: P AN
! Lo vl ' . ' . I '

. Pt : "
‘ , Ui
' ‘ ¢ he o, 4

Subeders | - :
¥ AR?

e p———— P i TR



'_Lungth of Sorv!ce I
. Age

'fhlrly One yesrs Be

cs
or Three years service .

-as Hawaldar of Flny

Ons yéars of age,
t Is énriiar, -

-Twenty N r-m

canvice or. Thrae yaars

_ _gafvics 58 umarm

Elght years of nua.

DL

e Tres

Twenty Swm y-m '
service or Thrae years
uwbl #s LINaik O

F\v.ymotm

: whldlever |s aarilsr,

yeoars .
seryice or Forty Two

ears of age; whhh:.var
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« I 8iNo.- Nﬁl qﬂh'l Paau R-nk ~ Quallfication for Promotian
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- GGVERNHEHT OF KHYB
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_ ﬂmlpal Seaelary ln U\eGovermf

Kmber?akhtunkm

. Principal Secretary lo. the Clilef:Mihister, Khyber | Paldxtuﬂd'lwa

X

Pravinclal Pollos Officers,

10 - Accountant:General,
*11..Direction. Informmlon
12 The Mangsr Govemnment:

)-la s’ reguested to. publ‘wh the abave
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‘Khyber Prkhtunkhwa.

.':'All Hteads of Attached Dmmmthkhybm?aﬂxtum
‘PSOtmeChhfsecruhty lﬂwberPakhtunkhwa T

or Pakhtutkhwa.

. All Admiinisirative ‘Secretaries o Government of Khybar Pnkhtunkhwa
-.Rnghu'-r.Pashmrl-MCMFuhmr o

*_All Commissioners, Khyber Pakhtunkhwa, -

All Deputy. Comeiissibners, Khybar Pakhtunld'lwa

._‘_1 I_ al
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Ty Sepoytns-m} 1m!yﬁvqgeﬂ|o_imk:aoﬂunyhenqdogewﬁd_mvuhm.

B IR o TN 2) yeoris of senvice - - .
R T TP 0Z yoors' msﬁm?ﬂ, T :
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Govennmen-r OF KHYBER PAKHTUH A - ;.

HOME AND TRIBAL AEFAIRS BEPARTME . : v

Peslmnw, dnmmr 21-!0-202: j

- In exerche of Ihe powers

conferted by’ Sechon-? of the PATA tevies ‘Force Rdgulolicn. 2012, and in
'---canﬂnuahoﬁ of © fhis - depgrlm&n! notircahqn No' SO(PoI‘ce-
"||1HDfMKDﬂevtasfMiscmzo doted 22-03-2021, the Provincial Govemment
‘ot Khyber Pokhlunkhwa s pleclsecl 10 qireci that :in the PATA Federal

-Levies Force Semce IAmended] Rules, 20!3 the iollovwi:g further omendments
. Shall be'rnade. nomeh(, : '

sy : ! _
. - , ) s D - . l ‘
s. Numoﬂho?oﬂ; ._umofs,md.hgg, L
. "o'- ". . ‘l.ﬂl* ' X | i :
1- | Subedor Makor (85-187 - Mmmtmumkeumvouﬁanlceasmnmmam
b ] Yeors of oge whichever is morfler.
2. | Svoedar(as-lay © [-\hiny flve Years of servics o Five Yeors' sqmmsmeanra shwvoorsot
: -_| oge whichever i ecrtier.
e Nbbsweuu-ms AR ﬂﬁvmn?mqlm«hnnvmmmmbsmmﬂm
N . Yo of age whichever it ecrtar.
4 Huwdualssm} . . lhitfmr-molmulﬂymmdﬂﬂewﬁcmukm
5 L Nnﬂnlmi . - — Twenmummsoluviauammwhmgomerbauhr

|6 -AINOMSS-DBI - .Imwwmwmofmﬂcéwmmmogemmﬂhm
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l'oﬂ;nmk - ﬂlglbmty for I’romoﬂon ~ 7 |'™omolion | Direct Guaificall

o . : ota on
-_L-‘mmtl&m ' Em‘mgewm, X :

B .Néb!\'.bedﬂ'il.&“l . D4 yooes® service as Howaitor 100%
T I (e -

Aotal 12 yecs of servics

- A : Hm:rus-oﬂ .- Udyears' sérvice ox Nok - 100%

N ... _Totcs 13 yaors of service

3 7 . ﬂalg(ls-oaa © 03 yeons! service o3 Lonce Mok
. - "

- 7. I - M_ﬁ}

< 100%. [
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Principdl Secretary-to the Ch
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it Mirlstef, Khyber

10.Govemment of

' High Court, Peshawat. . .

_Reglstrar, Peshawar
. ArCommjssloners,
All Depuly. C_omn_ﬂssion’ers,
_Provinciol pollce Officers;
All Hedds ot Altached-Depa
. PSO to the Chief Saecretary
10. Accouniant General,’
7 11, Directioninformation:
© 7. 12.The Manger Gdverhm
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PESHAWAR HIGH COURT PESHAWAR.

(JUDICIAL DEPARTMENT)

: 'W.PNo.367-M/2021 with LR,
1& 118312022,

" ‘Dateofhearing — .20.11.2022.
' Barrlster Dr. Adnan for pehﬁonem
Mr Saqib Raza A.A.G for lhe respondents

W Through this

_single ]udgment, ‘we shall a!so decide the |
" connected writ pettions bearing Nos.337-

M/2021, 4064M/202_1,.563-M/2021, 514
M2021, 518.M/2021, 450-/2021, 601-

- 72021, 681- M/2021 632 M/2021, 915-

.. M72021, 968- M2021, 980- M/?OZ?, 1221-
2021, 1222-M2021, 1252-M12021, 2210-
 PrR021, 2913:P/2021, 5092-12021, 5423-
: hrzozy and 542#/5021 g adjudication

' -of 'é common t:uestion of law and fact is

) 1nvotved in all the peﬂﬂons ‘wherein the.

: peﬂtioners have challenged the vires of

- ;"-noﬂﬂcauon.- No. . SO - (Pollos-l) HD/
| .MKDILeviesfMisd2020 dated 22.03.2021

: _whereby on the. bas!s of impugned office
- order bearlng No. 128/DC/CSL -dated

w5

C ATTE
e EXAMI

Peshawar 1

(7t

L



zo 042021 they have been retired from
.o : I, sewice with further prayer that they be
O reinatated into sewloe from the date of their
- retirement e, 20.04:2021 with all back
L '_-I_' , - | ‘-'-;"'Ibeneﬁts In atternative they have prayed
T that the respondents be directed fo treat
© them ;i-paf-avim eervmé Federal Levies of
- -Federally Admlnlstmted Tribal Area (FATA)
| ¥ and absorb them In polioe and; grant them
; _fqll_pen_slonary benefits.
U, 2 Dkewise .in“,W.PI.Nos.333-M/2021,
L 336MR021. - 335MR021, 338-M2021, -
345-M/2021 1026-M2021 1035-M/2021,
1187-M/2021 1206-M/2021 1207-M/2021,
O 34-M2022, 212:M/202 and 993-P/2022 the
s ‘peﬂhoners have mada the followlng prayer.
. "Onmoptancooftmsmﬂ
L e _I_-p‘eﬂﬂon,qnimpugmdﬂoﬂﬂeab‘on
ST SO (Policel) HD/ MKD/Levies/

-msc/zozo:ugmm:awmm
"'-fundamentalﬂyhbyuamntudby
"the Constitution ~ of Islamic

-Ropuwc of Pakistan, 1973, may

,“m"hﬂdwmmﬂo

- mdofno!ogaleﬂocﬁ:ontho
'- ﬁgmsofﬁepoﬂﬂom”

ATTE
- EXAM)
’ . PEShawar H £ COUN C _T/'C

-
i

-



Cwe

.. Similarly, In COC Nos.38-M/2021 In

L ' W.P.No.367-M/2021 and COC No.436-

P/2022 In WP No 1335-Pf2022 peﬂﬂoners

. seek | _initiation” of - contempt of court
J_-:'pmeaedings against the respondents for
?-_.violaung the- order of this court dated

o -'21-.04.3021 passed In W.P.No.367-M/2021.

3. “Brl'ef facts c'if'the case(s) are that the

petlﬂoners wem appolnted in the “Swat
‘.  _ Lev!es Force as Sepoys etc. and presently
o tenns and oondtlions of their services. are
'j':,rleg___uiate_d by *Provincially Administrated

. Tribal Areas Lés)ies Forcs Regulation 2012"

- whereunder bes!ld"e-a"PATA Levies Force

* Rules, 2012, PATA Levies Force Service

" (Amendéc) Rules 2013 were also framed.
Rile 17 of the Amended Rules 2013, deals

. I‘wﬂh the retirement of personnel of the‘
L 'foree which was amended vide nofication
dated 12, 12.2013 In 1he manner that “All

- the personne! shall raﬂm as per

o Schedule-m and no extonslon in service

beyond mﬁmment shall be gmnted" On

ERR .’_'14072020 vide ‘Notffication  No.SO

ATTE
0 EXA
. PReshawar ourt

‘T'C

C L



- (Ponce-n)l-lnn-a ru!e 17 was further
amended by deleting schedule-IV as “Al
- uniformed force shall retire from service
. on attelnlng the age of superannuation
o --Ie. dey (60) yeem or tf'lejr may opt for
| g 'mtlremem aﬂ‘er comp!eﬂon of twenty-
- ﬂve {25) yeers regular service”,
o 'Thereaﬂer once again through certain
I. modtﬁoet:ons -rule. 17 was amended by
" giving life m the deleted schedule-lif of the
S rules 2013 es under:.
- "Retirement, All levy pemonnel
shall reﬂm as per Schedule-ill
and' no -extension In setvice

after - -retirement shall be
: Igmnted” ‘

4. Being 'agg‘ﬁeved from the ibid
amendment, 1he pehﬂoners have filed the
I_inetant petitions L

: '-5 Pursuant to the directions of this
T _oourt respondents have ﬁled thelr parawise
; : epmtpente. whe_relp-lseua_nce of the desired
| "-,wﬁtehasbeedoppoeed
6 '_ Leamed counsel repreeenﬁng the

- '_petlﬂonere vehemently argued that the

U e L AT TERYED T C
B P EX@R : c 7
I «. - . Pashawar High Court L




'Impugned Noﬁﬁcaﬁon is arbitrary, perverse,
“Tlegal; Issued without lawm authority and
'ma!a ﬂde mtention just to . deprive the ‘_

" petitioners of thelr vested ights accrued in
. their ' favour hence violative of thelr

' "fundamental nghts guamnteed under .the
E Constltuton and thus not susta!nabla in the -
.' -::".eye of law---mat though the impugned
. Nohﬁcaﬂon was Issued under the reguistion
" 2012, HoWaver artar the 25" Constitutional

- ""amendment. 1he said ragulation does not |
" hold field, merefore, the Impugned

S Noﬂﬂmﬂon i liable to be set aside.

- _I 7. C_onver;ely.- worthy AAG

reﬁreéenﬁhg-ﬁg ro@ppndéntg opposed the
o afgﬁmeﬁts Iso advﬁnced'by Iéamed_ counsel

] fgpresgnt,iné the petitioners at the bar while .

a'rguing, that after the 25" amendment the

Provinclal - Assembly  passed the

' I._Iloontlnuahon of taws Al No.111 of 2019
s 1hrough which tha laws applioable to
- erstwhile PATA were; allowed to continue
| ':._.induding 'Provincial Administered Tribal
+* *" Arbas Leviés Force Regilation, 2012" and:

- ATTE
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therefore, the impugned Notification was
o Issued per Iéw which does niot require any
-Interference by . thls court In its writ

juﬁsdlction under Arlicle 199 of the
Consﬁtuﬂon Further petltioners ‘are Civil

_.Servants, and matter in question revoives

| _,around the terms and conditions of their

. ,'service which is the exclusive domain of -

» the Semoe Trlbunal as such the

. ]uﬁsd!ction of this oourt is barred given the

explicit provision -of Article 212 of the -

. Consttution, .

“ . 8. Heard, Record perused. - |

e Before. discussing merits of the case

wd. deem it approprlate to dlscuss the .

.- background “of tho matter in hand to

- properiy ,comprehend the issue involved

therein. It is' worth mentioning that earfier

S ‘f-_;fhg services of the Levies Force were dealt

it under the F-’rontfer Imegular. Corps
- (FIC) nles, 1962 which was substitted by
'-_I":tly1ee “Provincial ;qdm!nistqra,d Tribal Areas
- Levies Forve Regulation, 2012 (regulation)

L and under the said regulation *PATA Levies

-~
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.. Force (servics) Ru:e#,f 2012* were framed
- for Provinial Levies Force. While separste
senrloe ru'les wére ﬁlso framed thereundel."
By :for PATA Fedeml Levfes Fome performing
o dutles in 'PATA'known as 'PATA Federal
.LeWes : Force -Servioe {Amended) Rules

| I“_'2613.;-_Rulé 17.of the Ibid rules deals with
the rétirement’ of t'he'- Levies personnel

- _"-_-‘:which was amended from fime to tme.
; “However, peﬁhoners have become
a -aggneved from the impugned Notification |

'. vlde which the” pethioners reﬂrement age
‘was'altered which Is challenged by them
) 'through Instant peﬁtlons |

) "-10'.'_' The main contentlon of the
- peﬁtioners is that after 25™ amendment the_

) regulaﬂon has-lost Its efﬁeacy and sanctity

~ and has become redundant. therefore, the

o ‘In'-l‘pugried- 'am_e_ndn}eﬁt, under the said

' ulafibn- is 1Ie§al being void ab initio. It is

I' -worth mentionlng that after the 25"
; :._"amendment in 2018 both FATA & PATA

,' Were merged In the provlnoa of Khyber
Pakhmnkhwa and Federal Levies Forve

. EXAMIN
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woﬂang In_FATA was merged into. the
= _rqgular police of the provlnca Albeit, in
o Malakand Dwislon. Levies Force Is sl
fegulated by -'PATA,Feeraf Levies Force
. SeMca(Amendew Rules 2013 in view of
" the Khyber Pakhtunkhwa Act No 111 of
2019 through which the laws prevalent in
- erstwhile P’ATA at the time of 25
I' _amendment were allowed to continue

" including regulation 2012 which st holds

' “the field and as such the samle is a valid

- - instrunient.. ?Therefore. impugned

_ Néﬁﬁcatidn was issued by the respondents
- with lawtul authority,

117 Moving toward the status of the

peﬁﬂoﬁers itis worth fnéntioning that earlier

- '_-uus ‘court while deddlng W.P No 528

W2016 (Iia'amu!!ah s case) determined the
status of petsonnel of the menc!al Levies
Fome as that of civ!l servants in the

. Ifollomng terms -

L ._ 9. Tho vaincial Levies Force
(“Fome") wes granted statutory
_ oover_ ﬂ:mugh Khyber
_ Pakhwnid)wa Reguiaﬁon No.1 of

S ATTE@
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- 2014 ("Regufation). Paragraph
- No.3 of the Regulatfon envisages
for constftuﬁon and establishment -

of the Force and its functions. For

‘ease reference paragraph Nos. 3 |
_and 4 of the Regulation are

4 reproduced as under- :
. *3. Power to constitute and

e

o

. (c,‘

)

e

(9

)
N

-nnln(am by the Force and is
" functions.— (1) Govemment may
‘constitute and maintsin -a Force for

pe!fonnfng the fof.'oMng functions,
namebr

ensudng sewn‘ty of madsinPATA,
ensuring security and manning of

plquet; -

guarding ) vaarﬁment' institutions
and installations; -

ensuring secumy of Jjalls and

arrestad criminals;
generally maintaining law and order
providmg mobﬂe escort to VIPs;

_anﬂ-s:nuggr ing activities especiafly

timber smuggling;
_c_isstmctfan of-illicit crops;

serving of summons or procedures;
raid and ambush; and

" such other functions as Govemment
_may, .by notification in the official

" Gazafte, roguie the Forve fo

- ; 'pe_rfbnn."

(2). .In'discharge of thelr functions,

officers snd staff of the Forve shall

" e
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" 'be guided In accordance with this
" Regulation and the rules.

"(3): 'Thehead:of the Force shall

‘be Commandant in’ his respective

) (4). Smtary fo Govemment,

Home and Tribal Affa!rs Department

<, shall. be the oompetent authority of
- the Force. .

_ ' (5) - The Forve shall consist of

.. .such ranks and number of officers

and members and shall be
constituted in such manner 88 may

e prescribed by rules.
" (8)... ‘The officers and members of
‘ '. the Force shell receive such pay,

pension, allowances and other

_ ramunemﬂonk and shall enjoy such
leave and other pdvﬂeges as may be

pmscribedbyrules '
(?’)_ ?ho_oﬂ?oem and members of

- '_,meFomesha'!lwearsuchunffonnas
-may be. pmsadbed by rules or

fnstmcﬂons

. (9 The sdministration of the
- Force shall vest In the Commandant

in'" his _jurisdicion who shall
administer it-in accordance with the

- pmvi#fons of this Regbfaﬂbn, rules
. and fnstructions

" (9) . ‘The -.Commandant ~ shall

exemiso his _powers and perform his

funcﬂbns -under the  genersl

supervision .. and = directions  of



.' (e)

4Pom and duties ' of

oﬂm and :members of the
.-Fome--qAnQMmrormemberofﬂ!a
"Forceshaﬂ- '

take effective measures for ensuring

'.secun!yofassrgnadﬁnfsdfctfon and
\'for safeguam'fng ageinst acts of

R

uniawful mrarfemnce _
pmvent unauthorized persons and

' ,vamcfes ﬁrom access (o the territorial

@
_prawnﬂng sabotage placement of

Jrisdiction;

take oﬂbcﬁra measures for

car bombs, letter 90mbs, dangerous

' article and camiege of amms and

- ... ammunition Irito the restricted ares;
@

use such arms and ammun!tfon and

: equfpmnt as may be authorized by
- the Commandant or an omoer

- authorized by him;
.search and. arrest without warrant

any person ‘who he suspects of

- I.endangedng or attempting fo

endanger or- havfng endangered the
sefely of an !nstaﬂaﬁon and may use

U suchfomeasmaybenscessaryin

- the discharge of_his aforesaid dutles;

0

.'and -

perform such other legaf ﬁ.mctrons as

. the competant authonty may require
. him to perform”.

20 The close perusal of the

-Regu!ation woqld- clearly show

" that the Force is recelving Its

salary ' from ‘the Provincial

ATTE
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L -;Eicdheﬁuer .and _performs the
'.polldng service in the erstwhile
PATA.

o 21. Having -gaid thls ‘we would

~now refer to the crucial issue as to
‘ 'Iwhéther the employees of the

--Fomecanbetenne_dasadvll_

 servants and as such they cannot .- -
‘maintain a ‘constitutional petition
before thls Court for enforcement
: of the terms & ‘conditions of their

22, The‘ " oorinotation ‘civil

servant’ is deﬂned and explained

-'-In respecttome Province of

- Khyber Pakhtunkhwa, in the Civil

Servants Act, 1673 (“Act, 1973").

" " For ease .reference, we would
- refer to Section 2 (b) of Act, 1973,

which reads as under'—

.'-'2 Deﬁmtrons—(‘l) In -this act,
. unless " the context otherwise

- requirss the following expressions

‘shall have the meanings hereby

' respectively assigned to them, that Is
fo say~ |

---------------------

" “civil senmnf' means a person who Is

amemberofacivﬂserviceofthe

* Province, or who holds a civil post in
__connecﬁon with -the affeirs of the

. -‘Prom‘noe butdoesnathc!udo—-

- ATTEST
EXAMINE
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(D apersonmfsondeputaﬂmtoﬂw

.._.I,-'vafncoﬁomﬂreﬁedemﬂonorany
, - other Province or other authority;

‘ "“'ﬂl)apersonmfsomp!oyadon

- coritract, or on work charged basis,

. orwhois paid fromconﬂnganclesor

(i) a person who is a ‘worker” or

" ‘workman”™ as defined in the

. Factories Act, 1934 (Act XXV of

;1934), or .the  Workmen's

-Compensation Act; 1923 (Act Vill of

» 1923)' .
i 23, Theperusal of the definition
X " would shq\_n that a member of a
- civil ‘service of the Province or
who holds. a civil post In
3 oonnect:on with the affairs of the
Provnnc_e Is civil  servant. All
Pakistan Senrlces are explained
. in Article 260 of the Constitution,

“ "7 which reads as under-

‘ 260 |
(1)neerirreninrinisssasisssssesssssssossnsens

L sasseserarssasisnrans,

_servloa of Pekfstan means any

- sefvice; postoroﬁoeln connection
with the affalrs of the Federation or
“of & Province, and includas an All-

_ "'Paldstan Service, service in the
. Amed Fomes and any other service
,dedamdtobaaseMceofPaldstan
'byorunderAct of[Maﬂls-e-Shoom
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(Partiament)] o .of & Provinciel

1 "Assembly, but does not Inciude
. service | as  Speaker, Deputy
- 'Speaker, - Chalman,  Deputy
" ' Chaimman, Prime Minister, Federal
 Minister, Ministr of Stats, Chief

' Minister,  Provincial  Minister,
 [Attomey-General], - [Advocate-

- - Geneml]J Parfiament Secretary] or
[Chairman or membor of a Law

| —Commfsdon Chafnnan or member

" of the Council of Islamic !deology
 Special Assistant o ‘the Prime
I-Minister Adv!sar o the Prime

Minister, Spec:a! Assistant to a Chief
Ministar, Adviser to a Chief Minister]

".ormemberafaHousaora

Pmﬁncfaf Assemblr

_.Whereas Adticle - 240 of the

Consﬁtuﬂon envlsages that:-

) Sub]ecttomeConsbtuﬂon the
. . appointments fo and the - conditions
e ofseMceofpemonsfnﬂwseMoe
- -of Pakistan d:aﬂbe defermined ~
{8 e, ;, evisoressestnsans
- (b) i ,fn the case of,the_ services of

a Province and posts in connection

K Mmmoaﬂ'afrsofava!nce,byor :
'_-under Act of the Provincial

'-vainces, whk:h was in oxistence
- imnmdfafa!y befom the commencing

:ATTE 1
EXAMI
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day or which may be created by Act
- of [Maflis-o-Shoora (Parliament]T"
- 24..'The Phrase *performing In

: ".connectlon wlth ﬂ\e affairs of -

" - Federation or- for present matter

' Province”  was  elaborately ‘

‘explained in the case of
* Salahuddin _and_2 others vs,
Erontier Sugar Mills & Distillery
_Tokht Bhal and 10 ’
o (PLD 1975 Supreme Court 244).
“in the sald ]udgment the Apex
Couirt has heid:
-"Now what :s meant by the phrase
pe:fonnfng funcﬁons in connection
. with the aﬁalrs ofthe Federation or a
" . Province”, It s _clear that the
" reference is fo govemmental or State
'fi)ncﬁdns InvoMng in ona from or
another an e.'ement of exercise of
public. powor The ﬁ:ncﬂons may be
the traditional police functions of the
State involving the maintenance of

. law and order and other regulatory

‘acﬁvities, or they may . comprise
funictions perfaining fo economic
dava!opment soclal wah'ara,
| education, pubffc utility service and
" other State enterprises of an
.. industrial or. commercial nature.
o Orﬂfnanly ﬂ:ese functions would be
perfonned by persons or agencies

..~ directly appointed, controlled and

L 'I"ﬂr_)ahpe.d by the State, ie, by the

o .
| ATTE‘J%D
EXANINER

Peshawar ngh Court

P —



¥

16

.Fedeml Gonment or a Provincial
| Govammant' ‘

: 25 Admittedlyi as evident from

the ‘bare reading -of paragraph-3 &

4 of the Regulation, the present

. petitioners are performing policing

. senvice In the erstwhile tribal area,

however, thelr = terms and

* conditions “are _belng " regulating
through Regulation No.1 of 2014
. and ‘after the omission of Articte
- .247 from the COnstitu'ti'on through
' a pmvmcial statute Ie the Khyber
“Continuation of Laws In the
R Erstw_hﬂe Prpvindany Administered

Tribal ‘Areas Act, 12018. (Khyber

" Pakhtunkhwa Act No. il of 2018),
© the operatlon of Regulaﬂon No.1 of

2014 was conﬂnued Thus, the

“essential criteria for being a civil
~ servant is that the person holding

the post must perform his functions

-in connection with the affairs of

Federahon!Province and the terms

and conditions of his service

should be determined by or under
the ‘Act of Pariament/Provincial .

. _'Assarnbly The Apex Court in the
_case of, _mngn_er_EaL

etary, N f
r D

“Islamabad and 2 others

L ATTES@
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-I{l. .

X-D: | ha'

. (1998 SCMR 1081), while dealing
' withthe' case .of an employee of
~ Pakistan Rangers has observed

_ “7..Perusal of these rules cloarly
-shows that fhey are all embracing, -

and ﬂremfom under the amendment

. of section 1 of the Pakistan Rangers
'Ordinance, these niles would prevail

' Iover the Rules of 1973. The Paldstan
- Rangers Ordinance was promulgated
" o constifte & force called the
" Pakistan Rangers for the protection of

" “and :maintenance of order in the
 border arees. Sice with regard to the

status of the members of the forve the

' Pakisten Rangers Ordinance Is silent,
' thersfore, it can ‘be safely said that

the emp!oysas of the Pakistan

' ,Rangers will be_deemed to be civil
- sefvants as lhey .are performing

dqhes in oonnecﬂon with affairs of the

. Federation and hence under the

. Service -"Tdbunals Acf, 1973, en

. ‘appeal-by @ member of the Pakistan
" Rangers regarding a matter relating
- '..totannsandcondfﬂonsofh!ssenrice
- is compstent before the Federal
L S_eMce'Trfbt_ma!,..’. |

26. -'_'.Simila_riy...'.-ln_,the case of

- Pakhtunkhwa, . Peshawar and

ATT'ESﬂﬁﬂ
EXAMINE
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- othérs 'gg,l . Gul :Mb Khan snd

"_,.p.g_m__{zofs SCMR 903), the

Hon'ble Apex Court has elaborately

. examined seMm_ structure of the

_employees: - of . Frontier

.. Constabiary, which is established
" .under Frontier Constabulary Act

T (ActXH).  of - 1915.  Relevant
paragraphs ‘of -the said judgment

~ ‘are reproduced as under:-
‘%, Three ~broad fests for
- establishing the status and character

. “of & civil sevant emerge from the

" Constitutions! mandate of the afore-
- going. Arficles. Firstly, under Article
© 240(a) of the  Constitution,
 appointments to and the terms and
 conditions of service of the persons in
the - servicq ‘of Pakistan® are be

" determined by -or under Act of

" Parfiament, Secondly, by virtue of
‘Atﬂcle 260 of . the Constitution,
‘senfﬁce of - Pakistan' means any

o -servlca postoromoefnconnacﬂon

with the affairs of the Federation.
- Thirdly, under Article 212(1) (a) of the
~ Constitution, the exclusive jurisdiction

o adjudicate disputes relating to the
- terms and conditions of persons, who

are !n meseMceofPaldstan vests in -

.. an Administrative Tribunal, namely,

the Federal Semce Tn’buna! These
'..tests are menﬂoned in the

B Muﬂmmmmm case
‘ATTE
_ EXAM
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" Ibid (at pp. 686-689 of the law report).
_ "Theqeﬂnfﬁonofmetann ‘civil
semm‘ in - the 'Act adopts the

Constﬁutiona! crfterfa given In Article
260notedabowtoraﬁomte that a

""" person who, inter alia, holds a chvi

" post “In connection with the affairs of

the ‘Federation” including any such

' post connected with defence, to be &

- civil servant. The larger Bench hes in

this respect taken the logical step to

E Iinéorpomte the requirements under

" Atficle. 240 {a) and 260 of the

" _Constitution as the definitionel criteria

. . of the term ’civﬂaenrant'(atp 682 of
" the law report).

7. . Having noticed the quallfying

critéria_of a civil servant under the

_law; It Is appropriate now fo examine
 _the factual matix of the present
- controversy. The FC was established

by the NWFP Constabulary Act, (Act-

“Xill) .of 1915 _(“Constebulary Act).
- Section. 3 of the Constabulary Act
 “empowers thie Federal Govemment o

maintain the FC as a force for the

. better protection and administration of
the extemal frontiers of Pakistan
. within the fimits of or adjoining North-
: We_st_,Frpnﬂei' or any part thereof”.

Section 3-A of the Constabulary Act

 authorises the Federal Govemment to

: _empioy the FC outside the limits of or
- edjoining  the "North-West Frontier

- _-.Pmyfnce In otherpan‘s of Pakisten for

gA_'TT_" P
' EXA
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“'the ' better : profection.  and
. - administration of those parts. Section

" 5(1) of the Act ibid vests the Federal
* Govemment- with power fo appoint

" the Commandant and other persons

- Including- the "District Constabulary
" Oﬂ?oem or Assistant Constabulary

" Officers of the force in one or more
", . districts, Section 6 delegates to the

Commendant - and  District
Constabulary Officer the power fo

" ‘appoint subordiniate officers in the
B mahﬁer prescribed by Rules made
" under . the Act The Federal
_‘Govemment exercised Its power
' '.confanad by - Secﬂon 21 of the
- Constabulary Act, toﬁamoﬂ:eNlM’-P

Constabqfary Rules, 1958

" (*Constabulary Rules), in order to

provide the ferms and conditions of

. -service of the officers and men in the
. 8.~ It will_be observed that the

matter of tenns and conditions of

_seM'ce of the mspondent-emp!oyees
"of the FC,. are in the first place

regulated. by the Constabulary Act

_ahd elaborated pursuant-thereto by
the FC Rules. The provislons made
" by the Constabulary Rules are in
“furtherance of and In exercise of the
- power confarred by the Constabulary

Act. jl"memfom', the terms and
conditions - of service of the

- employees 6?_!!10 FC ere prescribed

o ATTES:%
. EXAMI
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in the Act and the Rules. The test leid

down In Aricle. 240(a) of the

. Constitution” '-requires  that  the
: ‘appofhméhf'tb and the terms and

conditions of service of posts in

" connection ‘with the affairs of the
' Federation -and of a service of
. Pakistan shall be. determined by or
. under_an Act éf' Parflament, The
‘expmésion' ‘by or under” in Article
-240(a) of the Gonsﬁwﬁon authorizes -
- the terms and condfnons of service of -

acfvﬂsewanttobepmwdadboﬂl by

 -statute or .by statutory_ rules. The
pmvision made In the Constabulary
‘Act and the Constabulary - Rules,
- therofore, satisfy the Article 240(a)
‘test. The judgment in the Muhammad
- Mubeer-us-Ssism__  case  ibid

' endorses mispo!ntof view:-

86 . The terms and conditions of

~_service.of those employees however,
i Il'am required to be specified under
Article - 240 of the Constitution by or
.under Act of the Parflament. Thus, the
.conclusion would be that only those

~ persons, who are In the service of

" Pakistan, as discussed hereinabove,

" and if their. terms and conditions are
3gov9med either by a statute or

statutory qus, in terms of Article 240

- of the Constitution, can seek remedy
. before the Service Tribunals..”

.27, Similarly, this.Court in the

case of Gul M
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. m_ (1998 SCMR 1081) and

-~ others (2018 SCMR 903), thus, the
- preliminary objection raised by the
. leamed' . 'Ioophsels for the

respondents - ‘is sustained and

" accordingly, the present petitions in

view of clear bar contained in

Articie 212 of the Constitution are
.n6t maintainable, The present

petitioners may agitate their

. grievances before the Provincial
-'Se'wlices Tribunal. However, prior to
thiﬁ]‘udgment the status of present
E peﬂﬂoners being a civil servant was

" not determined and in the similar

cases, the Apex Court in Gul Raglb

- _Kﬁl;ﬂ.’.s_&eﬂ. (2018 SCMR 903)

has held that:

"1, It follows from the dicta laid
down above that the protection of the '

border .areas is a sovereign function

belonging ro and performed by the-

Fedemhon The. same duly s
pprfomwd equslly | the present case

" by the. FC not only on the frontiers of
* KPK Province but also by maintaining
o " order in other pérts of Peakistan. For
- discharging such functions, the.

ATTES
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" provisions -of

‘servioes randerad by the FC have
" direct nexus with the affairs of the
‘Federation, Themfom the reasons
'glvan in ‘the Muhamméd Nazir case
. (supm)ﬁﬂb'applyhemaswaﬂandm
ho!dﬂmtﬂ:oemp!oyeesofFCafach

aervants. fnsofar as the question of

o commtent .mmadyl in respect of
" service -disputes -of FC men Is
concemed we hold that in @ matter
: . .relating to the terms and conditions of
-‘jser,vtoe of the respondent-employees
~of the FC, an appeal before the

Federal Service Tribunal Is avallable to _

 them as the exclusive remedy under
the law. Aocordingly. this remedy may -

be availed by them within the statutory
period of fimitation mmencfng from

“the date of isstance of certified copy

" of this judgment. Al these appeals
filed. by. the' appellant-Commandant,

'FG ‘ars according . allowsd in sbove

Ctenms

When' case of the petitioners (PATA
.. Federal Levies Fome) was examined in

* . Juxtaposition  with the Provinclal Levies

. Force and ibid judgment, we observed that
service of bothll'ﬂ'\e' forces is governed

under the rules $0 fram_ed under the

Tribal Areas. Levies Force Regulation,

"ATTE
- . EXAM!
.FPeshawar ourt
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| _2615' Therefore, we believe that the

R 'bstatus of petltloners is that of civil servants

for alt pmctlcal and matenal purposes, and
-"-a_s- -.such._ the -.mét_ter «_of terms and;
conditions of thelr service squarely falls
; I_'dinside the ambit of wit jursdiction of this
" coutt given the expllcit bar contained In
: Arﬂde 212 of the Constttution As eariier

- discussed sewioe rules of the petitioners

{PATA Federa! "Levies Force) and

. Provincial Lowes Force both were framed

under - the . -provls_lons of ‘“Provincial

Administersd Tribal Aress Levies Force
Reé&faﬁc;n,' 2012* and through the ibid
o j'u.dga"ine',nt,l; _the' ”‘peréanr'lel ‘of Provincial
Leﬁeé * Farce were declared as Chvil
| Servants 'aﬂaf -eméuéﬂvely discussing the

' matter of Levies Force performlng their

T dut:es in PATA, Therefore on the same

R premlse we have no hesitatlon to hoid that

. the petitjqner; are __Civnl Servants as their
service fifils the entire criteria of Civi

Servants so provided by the law. Leamed

.oounsel repreeenﬁng the petltioners could

- ATTES
- EXAMIN
Pesh‘awarﬂ_l Bourt
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not .'_disdnguish" ﬂie.‘ISGNs of petitioners
;(PATA"_Fede'ré!'L;evies Force) vis a vis

- vainclai Leavy Fome in any manner. Both

' - forcee are performtng ihelr funcﬁons in the
. '-same area for the same ob]ecl and;
| purpose and both are - being: malntained

o through | prov!nclal exchequer.

s Therefom the matters arising out of the

terms and oondltions of service of the

_pedﬂon_er_s _al_'e _only, amenable to the

- ‘-ludsdlcﬂlon of the Seﬁ_iiee Tribunal in terms

" of Aticle 212 dfh_e,dmstitutlon.

II - So faf ae the__c_:dntentibn of petitioners
" that they have challenged the vires of the
: impugned Notlﬂoeﬂon and _as such the

e same dre not ameneble 4o the Jurisdiction

. of the Service Tribunal s concerned,

B sufﬂoe it to state that | has long been

iy eettled that Service Tribunal has ample

L ]urisdiction to deal wlth the issue of vires of

the law and rules framed thereunder. 2016
.. SCMR ‘283 MATIONAL ASSEMBLY
3 SEGRETAR!AT through Sectrary V.

MANZOOR AHMAD and others.

CATTE |
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Therefore the contentlon so agitated at the
B bar Is mlsoonoelved and as such repelled

'-lnwewtl'rereofthestatusof

a -_‘-._bg_ﬁt.ioners hae been’ declared as that of |
_ Civil Servants and. the matter in question
revntves around theterms and; conditions
" of thelr service which dos fall outside the

]urledieﬁon of'thls"ceur't given the baring

provislon of Arhcle 212 of the Constitution

'; _and as such instant petlﬂons are dismissed; |
_ betng not - mamtatnable However, the
peﬁtioners ‘may approach the worthy
| '__ “Service Tribunal, for the redressal of their
" grievance If so advised. Abet earler the
_Ie_tatu's of peﬁﬂohers "‘beingl cvil servants

w_as_ - determiried, therefore, the

petitioners may avail the remedy of appeal
within the statutory penod “of limitation

commenclng from the date of issuance of

the certiﬁed copy of this judgment in terms

of the ]udgment of august apex court in Gu/

o Raqlb khan’s mse 2018 SCMR 903.

| co Nos.38-M/2021 in
WP No 367-Ml2021 and: COC No.436-

; ATTEﬁ'D
EXAM
. Peshawar €ouri




mazz e WPNo.1335-PR2022 are -

- dismlssed for having become infructuous.

. Dt20/11/2022.

K ",- o HON’BLE MRIUSTICE LAL JAN KHATTAK,
L 7 HONBLEMRJUSTICE S M ATTIQUE SHAH &
HON'RLE MRJUSTICE SYED ARSHAD ALL

gl

st tgapame o .--...._‘i.-..-

. 'I.lalv'nt'Ptt'scnlal_itntp nr.-\m:!.- BTN e mand f o /2- 2"2’
No ol Pages, L. .3["‘ .-;.,'.;';.' .y
' Copymg fec-.--- —ean Siegesciascarannnm..

-1mal.....-._!...:' ..... | ......... I SLemz,

hulc ol' !’rep wratinn et T _._«.f_..?-..-[....---w.—.-
B.lu of I)cl:ur\ of {.up}'.-, ..._.L ? / 2 - 2"‘?""

) """r e e ,.1_
o naﬂ-wﬁl M

---t..-r..-...--..-—..---

JUDGE

"'_'- g B

REKIE P ART Yl



;"{’ " | |
R _..J!J._,ry/»tednu*/ff P _/’Lw‘ O
e . _
. o . P’_ —ia ':,'_%_,% ))"L\))// S4*
R /r/,ﬁ ) i
PRI 11y Kgﬂ@ﬁ,tz; d}ﬁ&ibc_.d)’(,iiu*ﬂtulﬁ_wﬂ;#ﬁ o
N f' Yo ASCebute by 2 &"1 fJJmurquw' J |
I-_ JKK&wKJJMw)&frJquwJ f/!&/ 05
é\ ‘E- ”._.,:y’g_.;uw,w,_.,u. /v,..l.u‘uf_puJ:S 2B LB
LSV b . .
| i\ -.-byJ’JLW'Kd.._/m/JD)DJJMJ(}U”?JJJ)'(}JPJJU'J.”L;J ‘.\\j' _
i; 1. J’J LJf Z,,r"ful(fn,dfgfd’ iL....:)J d.f:l.d:/-:-pww;r",: .
%\} S?— ..g’fjl.-w!(/’.z.,lf‘d'll,ol/“&lfd!b GL%JJ'&‘}LJ'}JKL‘J?L . ,E |
\-\:\ .-'"V&’JJIELYJJbH'Jw’ULBJ)(,J'](_S”‘IMBJ/V&—-}LIJJ’ | ;';5 | I
Qx” L.awé_lfl#b/:;]! J= ,-u-ﬂ’ul.u;.z:l fﬁd)”.ﬂ)""ﬁf}-d ?
N A I
X f Qa._/dﬂJ;;,Lw/:-zﬁquﬂu"lﬁ e o}
% < J:J’ﬂ/l,c;_mL:’/uu[‘h»d'bf/zb‘(jﬁlﬂouﬂgf{(w: ﬁ? ;
i , \ELJMJLJ&’UMLJ%’MJJC&#M'JJ/JLJ’Z’#‘«VEH}U
A of , !
R 4 - | o




