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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR (CAMP COURT AT SWAT^

Service Appeal No., of 202^

Muhammad Rasool Khan S/o Muhammad Wazir R/o Gulkada 

No.1 Saidu Sharif. District Swat [Sepoy No.553069]. -
Appellant

VERSUS

1) Government of Khyber ; Pakhtunkhwa through* Chief 
Secretary, Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal 
Affairs Department, Civil Secretariat at Peshawar. ;

3) Commandant Swat Levies/Deputy Commissioner, District 
^wat.

Respondents

APPEAL UNDER SECTION 4 OF 
THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT. 1974.

PRAYER:

On acceptance of this Appeal, Notifications No. 
SO(Police-ll)HD/MKD/Levles/Misc./2020 ;dated 

22-03-2021 & No. SO (Pollce-ll)HD/1-3/F6deral 
Levies 2021 dated 21^10-2021 issued by 

respondent No.2 may be declared as illegkl and 

the same be set aside. Consequently, the 

appellant may be held entitled to complete his 

service till attaining 60 years age in light of 
Notification dated 14-07-2020.

Alternatively, the impugned notifications rnay be 

declared to be ineffective upon the rights |of the 

appellant and he may be allowed to complete his 

service till attaining 60 years of age.
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Respectfully Sheweth:

1) That the appellant has been serving as regular member of 

Levies Force having a considerable length of service at his 

credit (Copy of Appointment Order is Annexure “A”).

That services of the appellant were initially regulated under 

the Federal Levies Force Rules, 1962, which were non- 

statutory.

2)

3) That subsequently, the Governor Khyber Pakhtunkhwa, 
under the omitted Article 247(4) of the ^Constitution

I

promulgated the PATA Levies Force Regulations, 2012. 

Consequently, the Provincial Government frarhed Service 

Rules for the Levies Force in 2013 (Copy of relevant text of 
Service Rules notified in February 2013 is Annexure “B”).

4) That Schedule-Ill of the above mentioned Rules, which 

provided for length of service towards retirement had certain 

anomalies. Hence, the said Rules were amended in 

December 2013 and the above stated anomalies were 

removed to a larger extent (Copy of amended Rules notified 

in December 2013 are Annexure “C”).

5) That the relevant Rules were further amended in July 2020. 
Regarding the length of service towards retirement, Rule 17 

yi/as amended to the effect that all Levies personnel shall 
retire from service on attaining the age of superannuation 

i.e Sixty Years. Furthermore, Schedule-Ill which provided 

for certain length of service, was deleted by virtue of the 

amendment (Copy of amendments notified in July 2020 are 

Annexure “D”).

6) That the rules were further amended on 23-03-2021. Rule
!

17, which provided for retirement op reaching
I

superannuation was again omitted and Schedule-Ill was
)

revived with certain amendments. Consequently, the junior



3
«:

rank officials like the present appellant would retire after 

performing certain years of service or on reaching certain 

age. For instance Hawaldar would retire on reaching 31 

years of service or 51 years of age, Naik 29 years of service 

or 48 years of age, L/Naik 27 year of service or 45 years of 
age and Sepoy 25 years of service or 42 years of age, 
whichever is earlier (Copy of amended Rules notified in 

March 2021 are Annexure “E”).

7) That the above mentioned Rules being extremely 

detrimental to him, the appellant filed representation before 

the concerned quarters for redressal of his grievances. The 

same has not been responded to as yet (Copy of 
representation is Annexure “F").

That some of the personnel of the Levies Force got retired 

from service on reaching certain age/completion of certain 

length of service as prescribed by the above mentioned 

Rules.

8)

9) That the appellant along with other similarly placed persons 

invoked the Constitutional Jurisdiction of the Hon’ble 

Peshawar High Court by way of filing various constitutional 
Petitions, challenging vires of the above mentioned rules.

10) That during the pendency of the said petitions, the 

Provincial Government made further amendments In the 

Federal Levies Rules on 21-10-2021, whereby retirement 
age in respect of lower ranked members of the Force was 

enhanced by a few years (Copy of amended Levies Rules 

notified on 21-10-2021 are Annexure “G").

11) That the appellant filed another representation against the 

above mentioned further amendments in the relevant rules, 
which was never responded to. (Copy of menio of second 

representation is Annexure “H").



12) That against the above mentioned Rules framed by the 

Provincial Government, the appellant alongwith other 

similarly placed persons filed various other constitutional 

petitions (W.P No.469-M/2021. W.P NO.470-M/2021, W.P 

N0.337-M/202I, W.P NO.338-M/2021, W.P No.333-M/2021, 

W.P NO.1252-M/2021 and W.P NO.335-M/2021) before the 

Hon’ble Peshawar High Court. However, because of 
jurisdictional issues, the matter was referred to a larger 

Bench.

13) That in light of the above mentioned Act, other employees 

of the levies force filed a constitutional petition (WP No.
£

1281-M/2022) before the Hon’ble Peshawar High Court 

Mingora Bench to the extent of their re-instatement In light 
of the Provincial Assembly’s Act. The petition was allowed 

by the Hon’ble High Court vide judgment dated 23-11-2022 

whereby the respondents were directed to re-instate the 

then petitioners. It is worth mentioning that vires of the 

impugned rules were not challenged in the said petition, 

which are being impugned through the instant appeal.

14) That a larger Bench of the Hon’ble Peshawar High Court
29-11-2022.heard the connected petitions on 

Consequently, the Hon'ble High Court decided that 
personnel of the levies force are civil servants and their

employment matters would be dealt with by this Hon’ble 

Tribunal (Copy of order dated 29-11-2022 is Annexure “1”).

15) That being aggrieved with the impugned notifications, the 

instant appeal is being filed before this Hon’ble Tribunal, 
inter alia, on the following groundb:

GROUNDS:

A) That the impugned act of amending the relevant Service 

Rules to the detriment of the appellant and subsequent 

retirement is illegal and un-Constitutional. Hence, the same 

acts are liable to be declared as such.
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That it Is a settled law that’service rules cannot be amended 

to the detriment of public sector employees. Even, if they 

are so amended, the same having prospective effect cannot 

be applied against the existing employees

B)

C) That after the 25*^ Constitutional amendment, the new 

Constitutional regime demanded streamliniriig of the 

erstwhile Tribal Areas with the rest of the Province. So 

much so, Levies personnel serving in erstwhile FATA and 

Khasadar Force were accommodated to a larger extent 
where the Provincial Assembly passed an Act aimed at 
streamlining the service structure of Ex. FATA Levies Force. 

The Act not only provides uniform retirement! age j.e 60 

years for the whole Force but rather enjoins upon the 

Provincial Government to take steps towards absorption of 

the said Levies and Khasadars in regular police. 
Regrettably, the appellant has been treated in: violation of 
the Constitutional spirit particularly after; the 25'^ 

Constitutional amendment and subsequent orders.

D) That further grounds, with leave of this Hon’ble Tribunal 

would be raised at the time of oral submissions.'

It is, therefore, humbly prayed that on acceptance of 

this appeal.

(i) The impugned Notifications No. SO(Pollce- 

ll)HD/MKD/Levies/Misc./2020 & Nol. SO 

(Police-ll)HD/1-3/Federal Levies 2021 dated 

21-10-2021 Issued by respondent No.; 2 be
• I

declared as illegal, the same may be set aside. 

Consequently, the appellant may be held 

entitled to complete his service till attaining 60 

years of age in light with Notification dated 14- 

07-2020.

V
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Alternatively, the impugned notifications may be 

declared to be ineffective upon the rights iof the
I

appellant and the' appellant be allowed' to 

complete his service till attaining. 60 years, of 

age. I!
I

ii) Any other remedy though may not specifically
!

prayed for, but which circumstances of the case 

would demand in the interests of justice, may 

also be granted.
Appellant

Muhammad Rasool; Khan 
Identified by counselsf

Dr; Adnan Khan BarrIster-at-Law, 
Advocate Supreme Court Of Pakistan.

Umar Sadiq Advocate High Court
/

CERTIFICATE:
?

Certified that no sudi like appeal has earlier been filed before 

this Hon’ble Tribunal on the subject matter.
i

i

:
i!
I
i

Appellant :
V

Muhammad Rasool Khan

1
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRiBUNAL. PESHAWAR (CAMP COURT AT SWAT)

of 2022Service Appeal No.,

AppellantMuhammad Rasool Khan

Government of Khyber Pakhtunkhwa and another-

Respondents

AFFIDAVIT

1, Muhammad Rasool Khan (Appellant), do hereby solemnly 

affirm and declare that the contents of the above titled 

Appeal are true and correct to the best of my knowledge 

and belief. Furthermore, no such like appeal has earlier 

been filed before this Hon’able Tribunal or elsewhere on this 

subject matter

DEPONENT

Muhammad Rasool Khan

ATTESTED •
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR (CAMP COURT AT SWAT)

Service Appeal No. of 2023

Muhammad Rasool Khan Appellant

1

Government of Khyber Pakhtunkhwa and another

Respondents

ADDRESSES OF THE PARTIES,

APPELLANT:

Muhammad Rasool Khan S/o Muhammad Wazir R^o Gulkada 

No.1 Saidu Sharif, District Swat [Sepoy No.553069],.
(NIC#15602-1930420-1) (Cell# )

RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chief| Secretary, 
Civil Secretariat at Peshawar.

2) Government of Khyber through Secretary Home & Tribal Affairs 

Department, Civil Secretariat at Peshawar.
3) Commandant Swat Levies/Deputy Commissioner, District Swat.

......................Respondents

Appellant

Muhammad Rasool Khan 
Identified by counsels

. Dr. Adnan Khan Barrister-at-Law, 
Advocate Suprerhe Court of Pakistan.

Umar Sadiq Advocate High Court
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riDVRRNMEtfr QF KHYBERPAKHTUNKHWA ; 
HOMK fcTrtiBAt: AFFAIRS PEPABT^^-

!
3i«J/ \ •> »

k-

, NOTTIFTCATION 
Pesltmwiu-the4*:Fcbhiary 20n

TLUU-S TOft F^EBAT, LEVIES FORCE IN PATA
i a«cise rf«fc confia.^ Sccti® 9 of the PAjk Levies Force

fee PitrraioisUy Goyenimkit of Khyber Pakhmnkhwe is pleased to

Vi \i i
Ir

5

i

5. l^gu^bn, 2012, ;t
wiiiWH Ac following rules, nffiG^y>

■ 1. >prt liae imd commeaCeTO^^^ these, rules may be called Provlncially 

■ A^^uik^ Trihri Areas (PAtAt.FMe^ Levlm Force Sepdce (fended) Rales,

1
1

;
!*
[:

i
5

2013. •
i(2) shall ebme toto force at once.

Pe^^n:- (i) > ^ Rules, unless the context otherwise require, the following 

exjjW^oh^s^ have the hereby respectively assigned to them, namely:-

t-

2. ■

■:• •- • !
Appointing Autlwrity" jneans the appointing audiority specified in rule-4;. u 5

(b) “Ciuranandanf’ means Commandant of tite Force»;who shall be the 
' • Deputy <:k)mmiasi9ner in Acjitisspec^ '

• “I>sputy Coniinaiidairt (Operatjon)" means as.AsMsttnt.Cbmmissioner or
^ <^cer of the District fiMignateti as such by the pro>dndal government
who sb^i be pipiity Cpnunandaht (Operation) of the Force in FATA, to
exmax in his respective jurisdiction such power and perform such

1

(c) ■f

i

1 I

r
1

tijiictidns as may be prescribed; and who shall" be responsible to the 

Commandant for operidional-matters of the Force in F ATA.
• »

(d) “rw»jinty r^vimnsfwtWn^- (Aaminiatr^on)" means D^uity Commandant 
^Administration) of the Force, who shall be an officer of the’ provincial 

. ^Vetmnent or. any officer of the District dcsignflted as such by the 

. ' provuMtial. govenuniait to exercise in lus respective jurisdiction such 

pqv^ and petfonh su^ fimetiohs as may be prescribed and who shall be

• » •

>:■ ■

• ■ • ./••

responsible to the Commandant in. admimstiatidn and establishment 
. tnatteniof thePorce mPATA. •

(
C .

. * '
!■ C- A

.
(e) “Qoverams^ mean^ the Government of Khyber Pakhtunkhwa;.1 ■
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OOVERNMEffT OF KHYBER PAKHTUNIjttWA 
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•* M ^ 1NOTIFICATION •
P^ttHW. dMttt}ht 2l~l9-2a2l

SO(PplJCE-inHD/1 -a/FBnERAL LEVIK MaiIn eiercise of Ihe’ 
confwod by Seolion-9 of -llie PatA Levies Force Rejgulolion. '

• COnflnUQfiofi: of ■

i.
1
i:
:ipower; 

, 2012; and in 

No.; SOlPoDco- 
fhe provincial Government 

of »iyber PokhtunkhWa Is pleased Ip direcl Iholiin the PATA Federal 
Levies,Force .^rylce (Amended) Rules, 2013, the followi jg further amendments 
ithdil berhode/riamelY;-

depprtmeol notification 
l!)HO/MKpyievtes/Mlsc/2p20 doted ^^2021,

this
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s. NameofthePest/
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‘. Length of Soivido / AgeNo. I»
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_09e vMch^iw b ecilB.
TMirth,»« yeoiol Sanica o> S*v«n V«ar^ Mfvlca 01 Ndb SubMor 01 SMy 

ol og* MNewvai h aaer.
lhkirc^|ra>ane|fiarvieaorl»yon»yvQrcdoe«MMc>wverlseo^. 

iiiiw 1^.01 Krvice a K»y nine yotn o»ft«4iiensver b eorilef.
^ r ■ I

l<^ty vocn ot seMce or tody ttfverareartoge wMcnevarb ecrfet.
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JudgmenfSlieep 

PESHAWAR HIGH COmT, PESHAWAR. 
(JUDICIAL DEPARTMENT)

WJ.NO.367.M/2021 with LR, 
CMNo8.1(tf3/2021& 1183/2022.

J^IDGMENT

29.11.2022.
1

Date of hearing 

Banister DrAdnan for petitioners.
' Mr.SaqibRaza,AAG for the respondents.

' t

8 M ATTIQUE SHAH. J> Through this 

single judgment we shall also dedde the 

connected writ petitions bearing Nos.337> 

moZi, 406-M/2021, 503^021, 514-

I

-I

/

M/2021. 610-M/2021. 450-M/2021. 601-

M/2021. 661-M/2021. 632- M/2021. 919- 

, M/2021. 968- M/2021, 980- M/2021, 1221-

M/2021,1222-M/2021.1252-M/2021.2210- 

P/2021. 2913-P/2021. 5092-P/2021, 5423- 

P/2021, and 5424-P/2021 as adjudication 

of a common question of law and fact Is 

invdved in all the petHfons wherein the 

petftiQners have challenged the vires of 

notification No. SO (Pollce-ll) HD/ 

MKb/Levfe8/Ml8c/2020 dated 22.03.2021 

wher^ on the basis of impugned office 

order bearing N0.128/DC/CSL dated

• /

c
'
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a

20.04^021, they have been retired from
' '

sendee with further prayer that they be 

reinstated into sendee from the date of their 

, retirement j.e. 20.042021 with ail back 

benefits. In alternative, they "have prayed 

that the respondents be directed to treat 

; them at par with erstwhile Federal Levies of 

Federally Administrated Tribal Area (FATA)
I .

and; absorb them in police arid; grant them 

full pensionary benefits.

2. Likewise in W.P.No8.333-/M^202f. 

334-M/2021: 335-M/2021. 338-M/2021,

345-M/2021, 1026-m021, 1035-M/2021. 

il87-M/2021, 1206r-M/2021, 1207-M/2021,

, 34-M/2022, 212-M/202 and 993-P/2022 the

petitioners have made the following prayer

"On aeeepfanee of this wift 

pstttton, the Impugnsd Notmestlon 

SO (Poltes^ HD/ MKD/Lsvtss/ 
tflse/2020 Is against taw and ths 

fundamental rights guarantsed by 

the Constfeirffon of Islamic 

Rspubth of Paktstan. 1973, may 

be deeland lilsgal yiM ab Initio 

and of no legal offsets on tfM 

rights tri the petttionenL"

t .

/

attest:
ftourt 6
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similarly, In COC Nos.38-M/2021 in 

W.P.NO.367-M/2021 and COC No.43&^ 

PflO^ in W.P.No.i33&P/2022 petWonerB 

seek Initlallon of contempt of court 

proceedings against the respondents for 

violating the order of tills court dated 

21.04.^021 passed in W.P.M).367-M202f. 

3. Brief ftrats of the case(s} are that the 

petitioners were appointed in the "Swat 

Levies Force" as Sepoys etc. and presently 

y terms and conditions their services are 

regulated by “Provinclally Administrated 

Triba! Areas Levies Force Regulation 2012" 

whereunder bwldes PATA LeWes Force 

Rules, 2012, PATA Levies Force Service 

(AmemM) Rules 2013 were also framed. 

Rule 17 of the Amended Rules 2013. deals 

with the retirement of personnel of the 

\ force, which was amended vide notification

' e

./

dated 12.12.2(313 In the manner that "Alt 

fhe personnel shall ndn as per
SeheduMIt and n6 extension In sendee

heyond redremetfi shall be granted". On 

14.07.2020, vide Notification No.SO

ATTE^:^ 
EXAMINE^ 

Reshawar Highxourt
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(Pofice>ll)HD/1-3, rule 17 was further 

amerided by dele^g schedule-IV as "All 

untfbmre<f fbree s/ia//rsffrs fh>m sendee 

on attaining tha age of superannuation 

Sixty (60) years or they may opt for

retiremeni after eompleitiqn of twenty-
' ' . ' * ' •

five (25) years regular ^rvlee”.

There^er once again through certain

modifications rule, 17 was amended by

; giving life to the deleted st^iedule-lll of tiie

rules 2013 as under-

“ReOremem^ All levy personnel 
shall retfre as per Schedule-Ill 
and no extension In servlee 

after redrunent shall be 

granted."

Being aggrieved from the ibid 

amendment, the petitioners have filed the 

instant petitions.

5. Pursuant to the directions of this 

court respondents have filed their parawise 

comments, wherein issuance of the desired 

write has bem opposed.

Learned counsel representing the 

petitioners vehemently argued that the

{ •

I

■ /

/
4.

6

ATT^-^ED

Peshawarl^igh feburf
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Impugn^ Notificafion is arbitrary, perverse, 

Illegal, Issued without lawful authority and 

mala fide intention just to deprive the 

petitiprterB of th^r vested rights accrued in 

their favour hence violative of their

• fundamental rights guaranteed under the 

Constitution and thus not sustainable in the 

eye of law. that though the impugned 

Notification was issued under the regulation 

2012. However, after the 25*'Constitutional 

amendment, the said regulation does not 

hold field, tiierefore, ttie impugned 

Notification is liable to be set aside.

7. Conversely, worthy 

representing the respondents opposed the 

arguments so advanced by learned counsel 

representing the petitioners at the bar while 

arguing tiiat after the 25*' amendment the 

Pi^ndal Assembly passed tiie 

. continuation of laws Abt No.111 of 2019 

.xO through which the laws applicable to
/ erstwhile PATA were; allowed to continue

Including “Proviriclal Administered Tribal 

A/MS Levies Force Regulation, 2012" and;

: /

AAG

r'CUattesTt
EXAMlfrei

feshswarHi^
E.
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/

therefore, the Impugned Notification 

Issued per law which does not require any 

interference by this court In its writ 

jUTisdicfion under Article 199 of the 

Constitution. Further, petitioners are Civil 

Servants, and; matter in question revolves 

around the terms and conditions of their 

service which is tfie exdushre domain of 

: the

was

Serwoe Tribunal as such the 

Jurisdiction of tills court is barred given the 

explicit provision of Article 212 of the 

Constitution.

8. Heard. Record perused.

Before discussing merits of the case 

we deem it appropriate to discuss the 

background of the matter in hand to 

property comprehend the issue involved 

therein. It is wprtti mentioning th^ earlier 

.foe services of the LeWes Force were dealt

wWi under the FnmHer Irregular Corps
>, i

(FIC) rules. 19S2 which was substituted by 

the ‘Provincial Administered Tribal Areas 

Levies Force Regulation, 2012' (regulation) 

and under the said regulation 'PATA Levies

9

/

C

attes^d
Peshawar High Court/
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Force (service) Rules, 2012” were framed 

for Provincial Levies Force. While separate 

service rules were also framed thereunder 

for PATA Federai Levies Force performing 

duties In known as;PATA Federal 

Levies Force Service (Amended) Rules 

2073. Rule 17 of the Ibid rules deals with 

the retirement of the Levies personnel 

which was amended from lime to time.

^ However, petitioners have become 

aggrieved from the impugned Notification 

vide which the petltionefs' retirement age
I

was altered which Is diallenged by friem 

through Instant petitions.

Id. The main contention of the 

petitioners is that after 25"' amendment tiie 

regulation has lost its efRcacy and sanctity 

and has become redundant, therefore, the 

impugned amendment under the said 

regulation is illegal being void ab Initio. It is 

/ worth mentioning that after the 25® 

amendment In 2018, both FATA & PATA 

were merg^ in the province of Khyber 

Pakhtunkhwa and Federal Levies Force

i

/

attes*
.examini

Peshawar Hlg rt
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wofWng Jn F/AM was merged Into the 

regular police of the province. Albeit, In 

Malakand Division, Levies Force Is still 

regulated by TATA Federal Levies Force 

Service (Amended) Rules 2013 in view of 

the Khyber Pakhtunkhwa Act No 111 of 

2019 through which the laws prevalent in 

erstwhile FATA at the time of 25* 

amendment were allowed to continue 

including regulation 2012 which still holds 

the field and as sucm the same Is a valid 

instrument Therefore.

. /

Impugned

Notification was issued by the respondents

. ;

with lawful authority.

11. Moving toward the status of the 

petitioners It |s woilh mentioning that earlier 

this court while deciding W.P No 528- 

M/2016 ilkramullah's case) determined tiie 

status of personnel of the Provincial Levies 

Force as that of cMI servants in the 

following terms:-

“19. The Prcvinda) Levies Force
("Force") was granted statutory

fOryberthrough
Pakhtunkhwa Regulation No.1 of
cover

cATTES 
EXAMI 

, Peshawar H ourt
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2014 Cf^ttguMon"). Paragraph 

No.3 of pie HeguiaUon envisages 

/br con^ffi/tton ancf esfebZ/s/imenf 
of Pta Force and its functions. For 

ease reference paragtaph Nos. 3 

and 4 of fee RegulaPon ere 

reproduced as unden­
ts. Power to constitute and 

maintain by the Force and Its 

■ hmcdona.— (1) Government may 

consdtute and mafritaln a Force for 

performing Pie foibwing funcPons, 
namejy:

(a; ensuring secuilty of roads biPATA;
0)) ensuring securpy and manning of 

piquet;
(c) guarcSng Government insPtuPema 

andhst^Pon^
(d) ensuring security of Jans and 

arrested criminals;
(e) generally maintaining law and ortfer 

proirirSngmobile escort to VIPs;
(f) anP-srnuggrmg acffvflfes especially 

Pmber smug^ng;
(g) destnicthn of iW^ crops;
fel serving of summons or procedures;
(I) raid and ambush; and
© such other fundbns as Government 

may, by noPflcatlen In the official 
Gazette, require the Force to 

petfomi.
(2) Iridlsdiarge ofth^foncPons, 
offbers and staff of the Force shall

V.

/

c tATTESTTO
EXAWlfri^

Peshawar hfish fcourt

/
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be guided h accordance with this 

RegulaUon Md the rules.
(3) The head of the Force shall 
be Commandard in his resperOlve 

JurlsdicBon.
(4) Secretary to Govemm^t, 
Home and Tribal Afyirs Department 
^all be the cmpetent authority of 
tire Force.
(5) The Force shaff con^st of 
such ranks and number of officers 

and members and shaB be 

oonstituM In sudr manner as may 

be prescribed by rules.
(6) The ofticers and members of 
tire Force shaB receive such pay, 
pension, affowances and other 

remunerationk arid, ^all enjoy at/cft 
leave and other privileges as may be 

ptescrtired by mies.
(7) The ofticers and members of 
tire Force ^alt wear such uniform as 

may be prescribed by rules or 

instruGlions.
(6) The administration of the 

Force shall vest In the Commandant 
in his jutisdiGtion who shall 
administer it In e^cordance with tire 

prov/sfons of this Regulatten, rules 

and hstructions.
(9) The Cwmrandant sha//

♦

exercise his powers and perfwm his 

timctions under tire genera/ 
supervision and directions of 

. ; , Governmerrt

!

• t

•/

/

attest
ourt



>v 11

4. PonrerB and duUaa of 

oftican mfd mamima of dia 

Forea.-‘^dtf^ornmnberofUta
. Force shall-
(a) take effadive measures for ensuring 

secwity of assigned Jurisdkrthn end 

for safeguardtig against acts of 
unlawful Interfarence;

(b) prevent unauthorized persons and 

vdiicles hxmi access b3 the territorial 
jurisdicOm;

(c) take elfedive measures for 

preventing sabotage, ptocemenf of 
car bombs, letter bombs, dangerous 

ardde and carriage of arms and
. ammunition into tiip restricted area;

(d) use such arms and ammunition and 

equipment as be authorized by 

the Cornmandanf or an officer 

authorized by him;
(e) seamh and sorest without warrant 

any person who he suspects of 
endangering or attempting to 

endanger or having endangered the 

satoty of an Installation and may use 

sudr force as may be necessmy In 

Ore discharge of. his aforesaid duties; 
and

(f) perform sud) otiier legal fonctions as 

: the competent authority may require
him to perform".

2p. The dose perusal of the 

Regulation would clearly show 

tiiat tiie Force Is receiving its 

salary from the Provincial

/

I ■

/

/

»-
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Exchequer and performs the 

policing service in the erstwhile

pata.
21. Having said this, we would 

now refer to the crucial issue as to 

whether the employees of the 

Force can be termed as a dvil 
serrants and as sudi ttiey cannot 
maintain a constitutional petition 

before this Court for enforcement 
of the terms & conditions of their 

service.
22. The connotation 'dvil 
servanf is defined and explained 

in respect to the Province of 
Khyber Pakhtunkhwa, In the Civil 
Servants Act, 1973 ("Act W3"). 
For ease reference, we would 

refer to Section 2 (b) of Act, 1973, 
which reads as urider- 
“2. DeSniSona.—(f) fn this ad,
unless the context otherwise 

requires the Mhwlng expressions 

shall have the mean/nga hereby 

re^>ecGvely assigrted to tfiam, that Is 

toaay-

/

. //

I

(f>)

(b|. ‘cMI senranP rrteans a person who Is 

a memiber of a cMI service of the 

Province, or who holds a cMI post in 

oonnecdon with the attolrs of the 

. Province, but does not todude-^

i

ATTESTira 
EXAMINER^ 

Peshawar High Cburt

I
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(f) a person wtw Is on deputation to the 

Province trorn the Federation or any 

otoer Province or other authority;
(ll) a person Who Is employed on 

confrad, or on work charged basis, 
or who Is paid from contingencies: or 

^ a person Who is a “worker^ or 

"workman' as deflned In the 

ftctoftes Act 19^ (Act XXV of 
1934), or .toe Worlanan’s 

Compensation Act 1923 (Act Vlll of 
1923}'.

23, The penii»l of the definition 

vrould show that a member of a 

civil service of the Province or 

who holds a dvil post In 

connection witii the afbirs of the 

Province Is dvil servant All 
Pakistan Services are explained 

in Artidie 260 of the Constitution, 
which reads as under- 
“260.

/

f

V- ■„

■

(1)^

'sendee of Paftistan* means any
• .'S'

servkiei post or office In oonnecdon 

vdth the affairs of the Federation or 

of a ^vtoce, and Includes an M- 

Paldstan Service, sendee in the 

Anned Forces end my otoer service 

dedared to be a smdee of Paldstan 

by or under Act of ^afllS'eShewa

ATTEOTE
. EXAMINE

Peshawar burt
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(Parilament)] or of a Provlndal 
Assent, but does not Intrude 

^rvhe as Speaf»r, Deputy 

Speaker, Chairman, Deputy 

Chairman, Prime Minister, Federal/

Minister, Minister of S^, Chief . 
Minister, Prowndte/ 
[Attomey-GeneraQ,

Minister, 
[Advooate- 

GeneralJJ ^rWament Secretary] or
/C/ia/fman or member of a Law 

Cortimlsslon, Chalnnan or member 

of the Council of Islamte Ideology, 
Special Msistant to the Prime 

Minister, Advl^r to the Prime 

Minister, SpermI Assistant to a Chief 
Minister, Adviser to a Chief Minister] 
or member of a Hduse 

Provlndal Assembly;
or a

Whereas Article 240 of the
Constttutipn envisage that- 

“240. Subject to Ore ConsOtuGon, the 

apporrrtnrerrts to arrd the condhiona 

of serydce of persons In the service 

of P^dstan shall be determined-

/■

(a)
V-:

(b) In the case of the services of 
a Fhovince and posts In connecOon 

the afhks of a Pro^nce, by or 

under Act of the Provincial 
Assembly.

: Explanation.- In this Article, "AB- 
P^dstan Service" means a service 

common to the Federation and the 

Provinces, which was In existence 
ImmedBe^iy before the commencing

ATTES 
EXAMI 

Peshawar H ouri
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day or v^kh may be created by Act 
of/Mayffi9>e^hpom ^rilament)^.

24. The Phrase “performing in 

connecdon with the affairs of
Federation or for present matter 

Pimrince"
/.

elaborately 

explained in ^ the case of 
Salahudilln and 2 otfiers vs.

was

Frontier Sugar Mills A DIatIUerv
LM.. Tokht Bhal and 10 others
(PLD 1975 Supreme Court 244). 
in the said judgment, the Apex 

Court has held;
"Now, what is meant by die f^rase 

‘peiformhg hjncdons in cmnecOon 

wfth die affairs of the Federation or a 

Province', it is dear that the 

reference Is to governmental or State 

hjncddns, involving, In one from or 

another, an element of exerdse of 
public power. The ft/nctfons may be 

the tradiOonal pdice hmcOons of die 

State, InvoMng the mdntenance of

■ t

/
/

lew end order and other regulatory 

acdvides; or they may comprise
hjiictlons peridning to economic 

(hvek^iinent, sodal
education, public- udHty service and 

pdier State entaprtses of an

wel^re,

Industrial or commerdal nature.
. Ordinarily, these hincdons would be 

perfbrmed by persms or agendas 

dlrecdy appdnted, controlled and 

financed by the State, i.e., by die

I

ATTg ■PED
_ EXAHUblER 
Peshawar High Court
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Federal Government or a Provincial 
Gov^menf.

!•
25. Admittedly, as evident from 

the bare riding of paragraph-3 &
4 of the Regulation, the present 
petitioners are perfonnlng policing 

service In the erstwhile tribal are^, 
however, their terms and 

conditions are being regulating 

through Regulation No.1 of 2014 

and after ihe omission of Article 

247 from the Constitution; through 

a provincial statute j.e. the ^yber 

Continuation of Laws In the 

Erstwhile Provlndally Administered 

Tribal Areas Act, 2018 (Khyber 

Pakhtunkhwa Act No. Ill of 2019), 
ttie operation of Regulation No.1 of 
2014 was continued. Thus, ttie 

essential criteria for being a dvil 
servant is that the person holding 

the post must perform his functions 

in connection with ttw affoirs of 
Federation/Province and the temis 

and conditions of his servir^ 

should be determined by or under 

the Act of Parliament/Provincial 
Assembly. The Apex Court in the 

case of Fade
Otrouah Seeretanr. M/n/gfrv of 

/i>feefor^_ffft(erior__DMsteff).

/

/-

/

of Pakistan

lalamat f and 2 otters va. ftO-idLL^liLt

AtTESj;H 
EXAMlb

Peshawar Hi: ourt
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177 Ex^DSR I Muhammad Narl^

(1998 SCMR mi), white dealing 

With the case of an employee of 
Pakistan Rangers has observed 

■ ihat

'7....Perusal of these rules deariy 

shows that they are all embradng, 
SfKi therefore, under the amendment 
of section 1 of the Paldstan Rangers 

Ordlnanoe, them mles would prevail 
over the Rules of 1973. The Paldstan 

Rangers OrcSnanoe was promulgated 

to constitute a force called the 

Paldstan Rangers for the protection of 
and maintenance of order In the 

border areas. Stece with regard to Ore 

status.of the memhe/s of the force the 

Paldstan Rangers Ordinance is sitent, 
therefore, n can‘be safely sakJ that 
the emploi^s of the Paldsten 

Rangers win be deemed to be (M 

servants as they, are performing 

duties in connecdon with affoirs of the 

Federation and hence under the 

. Service Tribunals Act, 1973, an 

appeal by a irremher of the Paldstan 

Rangers regarding a matter relaOng 

totermsandcmd^nsofhlsawvice 

Is competent before tee Federal 
. Service Tribunal...''.

/

»■.

k

/■:

26. Similarly, Ini the case of 
Commanciefrt. Fmntler
Conatabularv. t
Pakhtunkhwa. Peshawar and

ATTesaC£E(
examinerK^

. . Peshawar High fcourt
* t
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i •

olftafa vs: Siff Raatb Khan and

oihm f20ia SCMR 90$), the 

Hon’ble Ap^x Court has elaborately
exaimfned service structure of tfie

Frontieremployees of 
Constabulary, which Is established 

under Frontier Constabulary Act 
(Act-Xlll) of 1915. Relevant 
paragraphs of the said judgment 
are reproduced as unden- 
*6. Three broad tests for
estebli^lng the status and charaefer . 
of a auvant emerge bom tee 

ConsfMhnal mandate of tee afore- 
gp/ng ArOdes. FlrsOy, under Artide 

240(a) of tee Consifluffbn,
appointments to and tee terms and 

condHtons of servfee of ffia persons fri 
tee ‘servioe of PaUstarf are be 

detennined by of under Act of 
Parliament Secondly, by virtue of 
Article 260 of the Constifotfon, 
‘service of PaMsfan' means any 

. . service, post or office in connection
wite tee altelrs of tee Federation, 
ThircSy,undBrAi1ide212(1)(a)oftee 

Consdtution, the exdusive Jurisdidion 

to adjudicate disputes relating to the 

terms and condos of persrms, who 

are In tee service of Paldsfan vests in 

an Adminldretive Tribunal, namefy, 
the Federal Service Tribunal. These 

tests are mentioned, in tee 

Muhammad Mubeen-us-Salam case

/
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ibid (at pp. 686-6^ of the law mpo^.
The d^8ion of the tenii 'oiv8 

servant in ttte Act adopts the 

ConsStuOonal crfferte given In Artioie 

260 noted above to reiterate fftat a 

person Infer a/fe, hdds a cMI 
post Vn connection with the afhirs of 
the Federadon" Including any such 

post cormected with defence, to be a 

cMI servant The larger Bench has In 

this resf^ taken the logical step to 

incorporate the requbements under 

Arbcie 240 (a) and 260 of the 

Con^tutkm as the deSniUonal crttorla 

of the tenn *Wvff servant (at p. 682 of 
thelawr^jorO.
7. Having noSced the qualifying 

crfterfa of a cMl servant under the 

law, It Is appropriate now to examine 

the factual matrix of the present 
confroversy. The FC was estabSshed 

by the UWFP Constabulary Act, (Act-- 
Xlli) of 1915 (‘Constabulary Act). 
Section 3 o/ fee Constabulary Act 
empowers the Federal Government to 

me/nfe/n the FC as a force “for fee 

hehar profectfon and adm/n/sfeafon of 
the external Rentiers of Pakistan 

tvflh/n fee ffmks of or adjoining North- 
V\tost FronBer or any part feereof". 
Seedbn 3-A of toe Constabulary Act 
automises the Federal Government to 

employ the FCoutMe toe 'limits of or
adjoining the North-West Frontier 

Pmytoce In other parts of Pakistan tor

t

/
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the better finj^cthn and 

adJTUntstratfon of those parts. Section 

5(1) pf the Act ibid vests die Federal 
Govwnment- with power to appo/nf 
the Command:^ and other persons 

Indudirig the District Constabulary 

OfReiers or Asddant Con8td)ufary 

Offhers of the tbrce In one or more 

districts. Sectkm 6 delegates to the 

Commandant and District
Ccms^Hilary Officer the power to 

appdnt subordinate officers In the 

manner pre^bed by Rules made 

under toe Act The Federal 
. Govammerrt eimrdsed Its power 

contened by Section 21 of toe 

ConstebularyAd,tohametoeNWFP 

Constabulary Rules, 1958
rCpnstabute^ RulesT), In order to 

provide the tarms and conditions of 
. sen/he of toe ofticers and men In tire

t

/

« f

FC.
8. It vrill be obseri/ed toat toe 

matter of terms and conditions of 
service of toe respondentremf^yees 

of toe FC. are in toe first p/ace 

regulated by toe Constabulary Act 
and elaborated pursuant-tiiereto by 

the FC Ruies. The provistons made 

by tfie Constdyulary Rules are In 

furtherance of arid In exercise of toe 

power conferred by the ^nstabidary 

Act Therefore, the forms and 

conditions of sendee of toe 

emphyees Of tire FC ate fsesaibed

ATT E STjsC 
EXAMlf^ 
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in tiw Act and the Rules. The te^ laid 

dovm In /^dde 240(a) of die 

Constitutton requires that die 

eppolndnent to and die terms and 

coridlOons of sorvitoe of posts In 

connexion ydto the affairs of the 

Federadon and of a service of 
. Paldsten shell be determined “by or

under an Act of Parliament. The
• ' ^

exprassfon “by or under" In Ardde 

240(a) of the Constitution audwrizes 

the terms and conditions of service of 
a dvtl servarrt to be fxovided both by 

statute or by statutory mles. The 

provision made In the Constabulary 

Act and the Ckmstabulary Rules, 
dierefae, satisfy tiie Mide 240(a) 
test The Judgment In the Muhammad 

js^alam
endorses ttiispdnt of vlew:- 

“66.... The terms and conditions of 
servtoe of toose emf^yees, however, 
are required to be specified imder 
Artide 240 of the Constitution by or 

under Act of the ParVament Thus, the 

. conduslon would be that only dmse 

persons. Who are In the sen/kse of 
PaMstan, as dl^ssed hereinabove, 
arid if dielr terms and conditions are 

governed €0ier by a statute or 

statutory rules, In terms of Artide 240 

of the Constitution, can seek remedy 

before the Service Tribunals.,"

/

case Ibid'li/'L'LICiS'

27. Similarly, tfiis.Court in ttie 

case of Gul Munir vs. The
i
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va. RO-ITT Ex-DSR Muhammad
Nazir (1998 SCMR 1081) and 

Contiinand 

. Conatabula^.
PakMunkhvm. Peshawar and
j2dfi£S-^tJS£iL&i^&-JSl9£L.£CUf 
otftftfs (2018 SCMR 903), thus, the 

preliminary objection raised by ttie 

learned oounsels for the 

respondents Is sustained and 

accordingly, the present petitions in 

view of dear bar contained In 

Artide 212 of the Constitution are 

not maintairiable. The present 
petitioners may agitate their 

grievances before the Provindal 
Services Tribunal. However, prior to 

this judgment, the status of present 
petltlpners being a dvil senrant was 

not determined and in the similar 

cases, the Apex Court in QuI Raalb 

Khan*s case (2018 SCMR 903) 
has held that
‘11. It foltows from the dfcte /aW 

down above Orat die pr^ecQon of die 

border areas fs a sovereign fUncdon 

behngfng to and performed by foe 

Federation. The same duty Is 

performed equally I foe present case 

by die FC riot only on the frontiers of 
KPK ProidhCe but also by madi^lnlng 

order in other parts of Paldstan. For 
discharging such hincdons, the

Frontier‘ijjia.
Khvber

/

! •

i
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ser^GBS rendwBd by the FC have 

direct nexus with die a/fe/re of the 

f=ederatkm. Ther^bre, ffie reasons 

given in the Muhammid Nazir case 

Csupra} hjlty ap^ here as well and wo 

hoW ffia( em^yoes of re are c/vfl
se/varrfa tosofer as the questton of 
competent remedK ^ respocf of 
service dl^jutea of FC men is 

concerned, we hold that In a matter 

relaOng to the terms and condfttons of 
sen^ of toe respondanf-empfoyoos 

of toe FC, an appeal before the
Federal Service Tribunal Is available to
them as the exclusive remedy under 

the law. Accord^gly, this remedy may
be availed by them wHhln the statutory

period of limitation commencing from 

the date of issuance of cerdded copy 

of this Judgment All th^ appeals 

filed by the appellant-Oommandant,
FC are acoorrBng allowed In above 

tenrts'

When case of the petitioners (PATA 

Federal Levfes Force) was examined in 

juxtaposition. with the Provindal Levies 

Force and ibid judgment, we observed that 
) service of both the forces is governed 

/ under the rules so framed under the 

provisions of "Provlndal Administered 

Tribal Areas Levies Force Regulation,

V .•

I
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20t2' Therefore, w© believe that the

statue of petitioners Is that of dvll servants 

for alt pradical and material purposes, and 

as such,; the m^r ,of terms and; 

conditions of their service squarely falls 

outside the ambit of writ Jurisdiction of this 

court given the explicit bar contained In 

Article 212 of the Constitution. As earlier 

discussed service rules of the petitioners 

(PATA Fedsml Levies Force) and 

Pro\^ndal Levies Force both were framed

•Provinoia!under the provisions of 

Administered Tribal Areas Levies Force

Reguiadon, 2012“ and through the ibid 

Judgment, the personnel of Provindai 

Levies Force were dedared as Civil 

Servants after exhaustively discussing the 

matter of Levies Force performing their 

duties In PATA Therefore, on the same
i

premise, we have no hesitation to hold that 

. tile petitioners are Civil Servants as tiieir 

service fuffills the entire criteria of Civil 
/ Servants so provided by the law. Learned 

' counsel representing the petitioners could

/

L-
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hot distinguish the status of petitioners 

(PATA Fe^ra/ Levies Force) vis a vis 

PfovindaiLeavy Force In any manner. Both 

forces, are perfbrmhig ttieir functions in the 

same area for the same object and; 

purpose, and both are being maintained 

; thn^h the provindat exchequer. 

Therefore, the matters arising out of the 

terms and; coTKiltions of 8er>rfce of foe 

petitioners are only amenable to the 

Jurisdiction of foe Ser^ Tribunal in terms 

of Article 212 of foe Constitution.

So far as foe contention of petitioners 

that they have challenged foe vires of the 

impugned Notification and as such the 

same are not amenable to foe Jurisdiction 

of the Service Tribunal is concerned, 

suffice it to state that it has long been 

settted that Service Tribunal has ample 

Jurisdiction to deal with tire issue of vires of 

foe law and rules framed foereunder. 20f 5 

SCMR 253 l^mNAL ASSEMBLY 

SECR^ARJAT through Seetrary V. 

MANZOOR AHMAD and others.

. *:

t .
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Therefore, the contention 80 agifated at the 

beu* is misconceive and as such repelled.

in view thereof, 4ie status of 

pe^ohers has been declared as that of 

Civil SeiSrents and the matter In qu^o” 

revolves aroiihd the tenns and; conditions 

of tiieir service which doM fell outside the

jurisdiction of tills court given the baring 

provision of Article 212 of the Constitution 

and as such Instant petitions are dismissed; 

being not maintainable. However, the 

petitioners may approach the worthy 

Service Tribunal for the redressal of their
/

grievance If so advised. Albeit, earlier the 

status of petitioners being civil servants 

was not deWmlned, therefore, tine

petitioners may avail the remedy of appeal 

within the statutory period of limitation

commendng from the date of issuance of 

the certified copy of this Judgment in terms 

of the judgment of august apex court in Gir/
I

Raqib khan's case 20f8 SCMR 903.

COC NO3.39-M/2021

/ T-cc Lin

l»V.P.Wo.3e7-frfr202f and; COC A/o.43e-
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/
P/2022 In W.P.No.1335^/2022 are 4

dismiss for having become Infmctuous.

5

p
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